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The purpose of the article is to discover the role of judicial interpretation of legal norms in dispute
resolution based on the concept of opportunity costs, as well as to establish the existence of
“competition” of Russian commercial courts.

The concept of opportunity costs is essentially related to the process of choice. Opportunity costs exist
when there are at least two courses of action, and the decision maker can select either course of action
as his/her own choice. The value of the rejected choice is the opportunity cost of the choice.
Interpretation of legal norms recognizes a set of techniques used to understand the essence of legal
norms. In the opinion of the author, “competition” of commercial courts of Russia is a rivalry between
legal opinions of judicial bodies based on interpretation of Russian legislation.

The author conducted an economic and legal analysis of influence of judicial interpretation on the

behavior of business and, thus, discovered “competition” between Russian commercial courts.
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Statement of the problem

The present article, for the first time in
the Russian legal science, considers the role of
judicial interpretation and the discretion of judges
in disputes resolution from the viewpoint of the
opportunity cost theory, as well as discloses
the possibility of “competition” of Russian
commercial courts in the business environment.

If the category “competition of jurisdictions”
(it is widely known that large corporations prefer
to structure mergers and acquisitions transactions

following English, but not Russian law) has long
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become a part of business practice and legal
doctrine, the notion of the “competition” of courts
requires clarification.

The author of the present article sees
“competition” of courts as a rivalry between legal
opinions (approaches) of specific judicial bodies
arising as a result of interpretation of the norms
of different branches of Russian legislation by
courts when considering disputes. However, the
fact that judges do not aim to such rivalry in the
process of justice administration should be taken

into account. Such “competition” of courts arises
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due to the established (consistent) or formed,
as a result of the interpretation of the norms of
law, judicial practice in a specific commercial
court (first instance court, the court of appeal or
commercial court of a district).

Along with the practical inapplicability
of the institute for judge rejection in Russia, an
important role in the “competition” of courts
is played by judicial interpretation which is
reflected in judicial acts containing certain legal
proposition (approaches).

In Russian legal thought, interpretation is a
set of techniques used to understand and clarify
legal norms.

The norms of law need interpretation,
firstly, because of their practical importance and,
secondly, because of law provision'.

Thus, in case of judicial acts appeal, higher
courts verify the correctness of application and
(or) interpretation of substantive law and (or)
procedural law norms by commercial courts
that considered the case (Part 2, Article 291.14
and Part 2, Article 308.11 of the Arbitration
Procedural Code of the Russian Federation?
(hereinafter — APC RF).

At the same time, the instructions of
the Higher Commercial Court, including the
interpretation of law stated in its act, are mandatory
for the commercial court that considers the case
again (Part 2, Article 289, Part 4, Article 291.14,
Part 5, Article 308.11 of the APC RF).

In addition, commercial courts judges are
independent in the administration of justice,
they are affected only by the Constitution of the
Russian Federation and the federal law (Part 1,
Article 120 of the Constitution of the Russian
Federation®, Part 1, Article 5 of the APC RF).

This article presents the economic and legal
analysis of the mechanism of the influence of
judicial interpretation of law to economic entities
conduct and, in this connection, to the emergence of

“competition” between Russian commercial courts.

Normative prerequisites
for the “competition”
of commercial courts

According to Part 3, Article 4 of the Federal
Constitutional Law of December 31, 1996 No.
I-FKL “On the Judicial System of the Russian
Federation™ (hereinafter FKL on the Judicial
System), the federal judicial system of Russia’
consists of the Constitutional Court of the
Russian Federation, the Supreme Court of the
Russian Federation, courts of general jurisdiction
and commercial courts.

The procedural law of the Russian Federation
establishes jurisdiction and cognizance of cases.
Corporate disputes, in particular, are considered
only in commercial courts (Part 1, Article 33,
Article 225.1 of the APC RF).

The

commercial courts lies in the fact that a lawsuit

general rule of jurisdiction of
is brought at the defendant’ place of location or
residence (Article 35 of the APC RF).

Meanwhile, Article 35 of the APC RF
establishes an opportunity to choose the
jurisdiction for the plaintiff. Thus, according to
Part 2 of the aforementioned article, a suit against
defendants located or residing in the territories
of different subjects of the Russian Federation
is brought to the commercial court according to
the location or residence of one of the defendants.
The claim arising from the contract, where the
place of its execution is indicated, can also be
brought to the commercial court at the place of
the contract execution (Part 3 of Article 35 of the
APC RF).

In addition, Article 37 of the APC RF allows
to establish contractual jurisdiction: jurisdiction,
established by Articles 35 and 36 of the APC RF
may be amended by the agreement of the parties
before the commercial court accepts a lawsuit for
its hearing. It should be noted that according to
Article 38 of the APC RF there is no possibility to

apply different rules of jurisdiction for a certain
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category of cases than those established by this
norm, including changing jurisdiction by the
agreement of the parties (Decree of the Presidium
of the Supreme Arbitration Court of the Russian
Federation No. 14307/06 No. A55-12796/2005 of
April 23, 2007).

According to the opinion of the author of
the present article, the choice of jurisdiction by
entrepreneurs can be explained by the opportunity

costs theory.

Opportunity Costs Theory

The concept of opportunity costs was first
introduced by the Scottish economist Adam
Smith in the 18" century and further developed
in the works of Friedrich von Wieser, Alfred
Marshall, et al®.

The opportunity costs theory is inextricably
linked to the

Opportunity costs exist in the case when it is

decision-making  process.

necessary to choose one out of two or more
variants of behavior, and the decision-maker
can choose an appropriate option at his/her own
discretion. The value and benefits of the variant
of behavior, which a person, who made the
decision, refused, are the opportunity costs of
such a choice (decision) .

The opportunity costs theory has also
been reflected in legal practice. Lawyers, in
particular, may choose to file a claim for the
advance payment recovery under a sales contract,
for example, instead of making a settlement
agreement that was offered by the counterparty.
The property that the counterparty wanted to
offer as a compensation will be the opportunity
cost in this case. How do the opportunity costs

affect the choice of jurisdiction?

The concept of opportunity costs

in the selection of jurisdiction

Business unit calculates opportunity costs,

including practice reflecting courts approaches

to the interpretation of different legal issues,
mostly concerning essential property interests.
Opportunity costs calculation is a consequence
of the existence of opposing legal positions on
one legal issue, in other words — the consequence
of the “competition” of commercial courts in the
interpretation of the norms of law.

The choice of jurisdiction determined by the
“competition” of commercial courts may arise:

1) at the stage of making a contract — the
parties may be guided by the practice of specific
issues interpretation in the corresponding courts
when opposite legal positions are applied in
different courts; the competition can be recorded
in determining contractual jurisdiction;

2) at the stage of a dispute arising, an
artificial change of jurisdiction, which will be
discussed below, or establishment of contractual
jurisdiction by the parties in a case, may be
applied.

The presence of the courts’ opposing
approaches can be demonstrated in practice
through astreinte recovery (a sum of money for
non-execution of a judicial act):

1. Astreinte is not applicable to the cases
of non-fulfillment of financial obligations: see,
for example, Resolution of the Plenum of the
Supreme Court of the Russian Federation of
March 24, 2016 No. 7 “On Court Application
of Certain Provisions of the Civil Code of
the Russian Federation Regarding Liability
for Breach of Obligations”; Resolution of the
Moscow Commercial Court of March 4, 2016,
A40-239030/15-26-546; Resolution
of the Commercial Court of the Sverdlovsk
Region of March 15, 2016, case No. A60-
408/2016; Resolution of the Commercial Court
of Moscow Region of March 2, 2016, case No.
A41-99318/15; Resolution of the Commercial
Court of Samara Region of February 19, 2016,
case No. A55-24022/2015; Resolution of the
Commercial Court of the City of St. Petersburg

case No.
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and Leningrad Region of March 10, 2016, case
No. A56-77973/2015.

According to this approach, under Article
308.3 of the Civil Code of the Russian Federation,
astreinte is applied at the creditor’s request only
in relation to judicial acts in specific performance,
unless otherwise provided by laws or the terms of
contract or does not follow from the nature of the
obligation.

Atthe creditor’ request the court has the right
to award a sum of money in his/her behalf (Part
1, Article 330 of the Civil Code of the Russian
Federation) in the event of non-enforcement of the
specified judicial act in the amount determined
by the court based on the principles of justice,
proportionality and inadmissibility to gain an
advantage as the result of unlawful or unfair
conduct (Part 4, Article 1 of the Civil Code of the
Russian Federation).

Thus, the effect of the norm of Article 308.3
of the Civil Code of the Russian Federation is
aimed only at a situation when the debtor did not
fulfill the resolution the subject of which was the
defendant’s obligation for specific performance.

2. Astreinte can be applied to financial
obligations: see, for example, Resolution of the
Moscow Commercial Court of February 12,
2016, case No. A40-214483/15-83-1796.

This approach contradicts part 30 of the
Resolution of the Plenum of the Supreme Court
of the Russian Federation of March 24, 2016 No.
7 that astreinte is not applied for non-execution
of financial obligations and, in this connection,
judicial acts adopted in contradiction with the
explanation of the Plenum of the Supreme Court
of the Russian Federation can be reviewed in
accordance with Article 311 of the APC RF.

Based on the example of astreinte recovery
practice, it is possible to assume that entrepreneurs
will establish contractual jurisdiction in the
court that allows astreinte recovery for financial

obligations.

It should be noted that civil circulation
participants  often  challenge  contractual
jurisdiction, for instance, when the parties
established it with respect to the disputes
related to real estate, thereby violating exclusive
jurisdiction (Resolution of the Commercial Court
of the West-Siberian District of August 07, 2014,
case No. A70-11571/2013).

In addition, various methods aimed at
artificial change of jurisdiction, including through
the abuse of law, are used in legal practice:

1) bringing an improper co-defendant to
create rules for alternative jurisdiction under Part
2 of Article 36 of the APC RF (the so-called “false
complicity”), since the case adopted by the court
in compliance with the rules of jurisdiction must
be considered on the merits, even if it becomes
within jurisdiction of another court in the future
(Part 1, Article 39 of the APC RF). However, if in
the process of case consideration, it is established
that it was adopted with the violation of the rules
of jurisdiction, then under Part 2 of Article 39
of the APC RF, the court transfers the case to
another court of the same level,;

2) making surety contracts with a person
whose location is beneficial for the plaintiff for
the subsequent law enforcement provided by Part
2 of Article 36 of the APC RF.

This method is limited by the explanations
of Part 5 of the Resolution of the Plenum of
the Supreme Arbitration Court of the Russian
Federation of 12.07.2012 No. 42

Issues of Disputes Resolution Related to Surety”,

“On Some

whereby in case of establishing the fact of the
coordinated actions of the creditor and the
guarantor, aimed at making a surety contract
in defiance of the debtor’s desire and capable of
causing such unfavorable consequences for the
debtor as a change in the dispute jurisdiction,
transfer of the rights of claim against the debtor
to the guarantor, despite the prohibition of

assignment of claim without the debtor’s consent
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stipulated in the principal obligation, etc., the
court may apply Article 10 of the Civil Code of
the Russian Federation (to recognize these actions
as abuse of law and to refuse judicial protection).

3) the “transfer” of the case to exclusive
jurisdiction (the plaintiff, for instance, can
combine the requirements with the requirement
related to the right to immovable property (Part
7, Article 36 of the APC RF);

4) at the stage of making a contract a party
may implicitly insist on choosing a beneficial,
from a procedural point of view, place of

performing obligation (Article 316 of the Civil

All the above-mentioned legally significant
procedural actions are aimed at making balanced
decisions by the entrepreneurs taking into

account opportunity costs.

Conclusion

The opportunity costs theory gave an

opportunity to demonstrate the economic

essence of entrepreneurs’ behavior when
choosing jurisdiction, as well as to reveal the
existence of “competition” between commercial
courts of Russia. In this regard, the author of the

present article makes a conclusion about practical

Code of the Russian Federation, Part 4 of Article
36 of the APC RF).

applicability and relevance of the method of

economic analysis of law.
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Posib cyae0HOro TOJIKOBAHUSA

B «KOHKYPeHIIUN» apOuTpakHbIX cyaoB Poccun

A.C. THIKBLI-00J1
Tysunckuii 20cyoapcmeenHblil YyHU8epcumem

Poccus, 667000, Pecnyonuka Tvisa,
Koisoin, yn. Jlenuna, 36

Leny cmamuvu — packpvimue poau MOAKOBAHUA HOPM CYOAMU NPU PA3PEUEHUU IKOHOMULECKUX CHO-
PO8 ¢ MOUKU 3peHUs MeOPUlL ANbIMEPHAMUBHBIX U0EPAHCEK, A MAKICE YCMAHOBNCHUE HATUYUSL (KOH-
KYpeHyuu» apoumpasnichvix cyoos Poccuu.

Teopusi anvmepHAmMueHvIX U30EPAHCEK HEPAZPBIGHO CEA3AHA C NPOYECCOM NPUHAMUA peuenul. Anb-
MepHAMUBHbLE U30EPHCKU CYUIeCMBYION, KO20d He0DX0OUMO 8b10pams 00UH U3 08yX Ui boiee 8apu-
aHmog nogedeHUs, U Yo, NPUHUMArOWee peuleHue, MoXcen eblOpans COOMBEMCmaYIOWUll 8apuaHm
no ceoemy yemomperuio. Llennocmu u 61aea moeo apuanma noedeHus, on KOmopo2o iuyo, NPuHse-
wee peuteHue, OMKA3an0Ch, AGNAIOMCA ATbMEPHAMUBHBIMU U30EPACKAMU MAKO20 8b100pa (NPUHAMUA
peuierus).

Tonkosaruem HOpM NPUSHAEMCA COBOKYNHOCHb NPUEMO8, NPUMEHAEMBLX O NOHUMAHUS U YACHEHUS
npasosvix Hopm. 1100 «kouKypenyuetly apobumpaxcuvix cyoos Poccuu asmop nonumaem conepHuue-
CMBO NPAsoBuIX NO3UYULL (N0OX0008) KOHKPEMHbIX CYOeOHbIX 0P2aH08, B03HUKAIOWee 8 pe3yibmane
MOAKOBAHUA CYOAMU HOPM PA3HBIX ompaciell 3akoHooamenvcmea Poccuu npu paccmompenuu cno-
pos.

Ha ocnose meopuu anomepramugHblx u30epicex aemopom nposedeH IKOHOMUKO-NPABOBOU AHAIU3
MeXaHusMa 8AUAHUA CYOeOHO20 MONKOBAHUS HOPM HA NOBEOCHUE IKOHOMUUECKUX CYObEeKMmos u coe-
JIGH 861600 O HATUYUU «KOHKYDEHYUU» MeAHcOy apoumpaxcuvimu cyoamu Poccuu.

Kniouesvie cnosa: moakoganue, SIKOHOMUYECKUL AHATU3 NPABA, NOOCYOHOCb, APOUMPAdiCHbIE CYObL,
KOHKYDEHYUSL.

Hayunas cneyuanvrocms: 12.00.00 — opuduueckue HayKu.




