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BBEJIEHHUE

Yacte 1 crateu 240 VYrosioBHO-IpOIIECCYalbHOTO Kojekca Poccuiickoit
@denepaund COAECPKUT B ceOe MpPaBUIIO, COTJACHO KOTOPOMY B CylneOHOM
pa3OupaTenbcTBE  BCE  JOKA3aTelbCTBA IO  YrOJOBHOMY  JeIy  MOJJIekKaT
HENOCPECTBEHHOMY HCCIEOBAaHUIO Cy1oM. [Ipu 3TOM 3aKOHOATENh HE PACKPBIBAET
CyTH JAHHOTO TpaBWJIA, yYKa3bIBa€T JIUIIb HA BHEIIHIOK (OpMy Mpoliecca TaKoro
UCCIIEIOBAHMs, HE 3aTparuBas CYIIHOCTHBIX OCOOEHHOCTEH  HCCIeAOBaHUS
JI0Ka3aTeNbCTB HA CTaAuM CyJeOHOro pa30uparenbCcTBa, MEXAaHU3MOB  €ro
OCYIIECTBIIEHUA. «ITO XapakTepHO HE ToNbKO 1 YIIK PD, HO 1 111 BceX yroyioBHO-
IpolecCyalbHbIX KOJIeKcOoB cTpan CHI .

JlaHHO€ OOCTOSITENILCTBO MPHUBEIO K TOMY, YTO Ha MPAKTUKE HUCCIEIOBAaHUE
JI0KA3aTeNbCTB B CyZ€OHOM pa3OupaTesbcTBE B OOJBIIMHCTBE CIY4YaeB CBOJUTCA K
NEPEYUCIICHUIO JTUOO0 3aUUTHIBAHUIO UMEIOIIUXCS B JI€JI€ MUChbMEHHBIX TOKYMEHTOB, a
TAaKKE€ OrJANICHUIO MMEKIIMUXCS B JE€JI€ IPOTOKOJIOB JIONMPOCOB CBUJIETEIIEH,
NOTEPHEBIINX IO OOLIEMY MpPaBUIYy, YTO B CBOIO OY€pelb CBHUJETEIBCTBYET 00
aKTyaJIbHOCTU JaHHOU mpobiieMbl. «3ydeHne mpuroBopoB MOATBEPIUIO HE TOJIBKO
AKTUBHOCTH YIOTPEOJICHUSI Cy/laMU TEPMHUHA «UCCIEIOBAHUE JI0KA3aTENbCTBY», HO U
pasHbIi MOAXO0/ K ONPEAEIICHUIO €r0 CMbICTIa» .

TeopeTnueckOM OCHOBOM  HMCCIENOBAaHUs IOCIHYKWIM HAy4dHbIE TPYJIbI
OTEUYECTBEHHBIX YYEHBIX U CIEHHAINCTOB, PACKPBIBAIOLIME MOHATUSA, NMPU3HAKUA U
coJiepKaHUe MPOLECCa MCCIEI0BAaHUSA, YTOJOBHO-IIPOLECCYAIbHBIX JI0KAa3aTeNIbCTB,
NPUHLHUIIOB MpaBa, B T.4. NPUHIMUIIOB YrOJOBHOro mpouecca P®, oTauyurtenbHbIe
YepThl U MPU3HAKK HEMOCPEJACTBEHHOI'O0 HCCIEIOBAHUS J10KA3aTeNbCTB B YTOJOBHOM
IPOIIECCE KAK MTO3HABATEIbHON KaTETOPUU.

B cBoeil pabore aBTOp omMpanach Ha Ooraroe HacjeIue OTEUYECTBEHHOMU
IOpUJINYECKON HAyKW, TPYAbl YYEHBIX W CIEIUATUCTOB, BHECIIMX 3HAYUTEIbHBIN
BKJIaJl B H3Yy4Y€HHUE IIpoliecca HCCIAEAOBaHUS JOKA3aTeIbCTB KaK IO3HABATEIbHON
NEATENbHOCTH, MOHATHUS U MPUPOJIBI JOKA3aTENbCTB B YTOJIOBHOM MPOLIECCE, a TAKKE
IPUHLAIIOB YroJIOBHOTO mpouecca: Anexkcanapos P.A., banakmmna B.C., bananaesa

M.B., bapa6am A.C., bapmes f.U., bespykos C.C., benoxopro U.U., bopynenkos

1 Bacsie, A. A. O0 akTyanbHOCTH U3y4EHUsI [TpoLiecca UccieloBanus qokaszaTeibeTB / A. A. Bacses // CoBpemMeHHOE
mpago. - 2012. - N 11. - C. 91.
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IO.I1., bpectrep A.A., bpsackas E.B., Bacser A.A., Bunuikas FO.J1., BumneBenkuit
K.B., Bmagumupos JIL.LE., Bmacosa C.B., BockoburoBa JI.A., Beimmackuii A.S.,
lamsmuu H.B., T'pebenxun I1.U., laBnetoB A.A., Joxywaes N.U., EropoBa H.A.,
3arpsanackas E.A., 3no6una O.B., Umenko E.I1., Wmenko ILII., Kazankor f.H.,
Kamunukuna JI.JI., Kapskun E.A., Kamenos B.I1., Kupwmior B. U., Kongpar N.H.,
KopnakoBa P.B., KopueB I'.Il., Kocrenko C.B., Jlynunckas II.A., Mapxkosa T.I1O.,
MacnoBa B.A., Mateiuna E.A., Mamkos W.1., Mepeuxuit H.E., Hepcecsanny B.C.,
Huxutuenko WM.M., Hwuunopenko T.FO., IleryxoBckuii A.A., Ilponnn K.B.,
Perynckas T.I1., PemetnukoB B.M., CamconoBa O.A., CBupugoB M.K., CiyueBckuit
B.K., Cnacosuu B./l., Ctporosuu M.C., CtpoiikoBa A.C., CsiueBa O.A., ®ONHULIKUN
N.A., ®panmmudopos 10.B., XaiimapoB A.A., Xaryesa B.B., Uenuk M.M., Ynurapuna
C.B., Hlapadytaunosa 3.1., llleneros 10.B.

MHOTOYHNCIICHHBIM ~ TTyONUKAMsAM  YKa3aHHBIX ~ HCCIEJOBATENICH  MPHUCYII
OOJIbIIION JWana30H MHEHHWH, MO3UIMK TIPU OCBELICHUM OTJICIbHBIX aCIeKTOB
3aTPOHYTOM B HACTOAILEM IUCCEPTAIMOHHOM UCCIIEAOBAHUU TEMBI.

Tak, HanpuMep, CIIOPHBIMU SIBJISIFOTCS KaK BOMPOCHI O TIPUPOJIC UCCIICTOBAHUS
JI0OKa3aTeIbCTB, TaK M BONPOCHl O CYIIHOCTH IIpaBW/Ia HEMOCPEICTBEHHOIO
HCCCIOBAHUSA JIOKA3aTeJbCTB, 3akjueHHoro B 4. 1 cTr. 240 VYronoBHo-
nporeccyanbHoro kojekca P®. Haywynoe coobmectBo He BbIpaboTaio Ha
CETOJIHSIIHUN J€Hb €IUHOTO MHEHHS KacaTeJbHO MPUPObl HEMOCPEICTBEHHOCTH U
MOHUMAaHUS CYIITHOCTHBIX OCOOEHHOCTEH MCCIIeIOBAaHUS JOKA3aTeILCTB, TPEOOBaHUI K
TaKOMY MCCJICIOBAHUIO U K CyObEKTaM, KOTOPBIE 3TO UCCIICIOBAHKUE OCYIIECTBIISIIOT.

[IpakTrueckoii OCHOBOW WCCJENOBAaHMS CTalu PEIICHUS CYyJA0B 0OImen
opucaukiuu Poccuiickon depepanuuy, a Takke peumieHus EBpONEncKoro cyga o
paBaM 4eJIOBEKa, KOTOPhIE MPOAEMOHCTPUPOBAIN HENOCTATOUHYIO Pa3pabOTaHHOCTh
UCCIIEyeMOl TEeMbl HE TOJIBKO Ha YPOBHE HAYUYHBIX HW3BICKAHUW, HO U B Cyry0o
MIPAKTUYECKON TUIOCKOCTH, a TaKKe OTCYTCTBHE y CYOBEKTOB HEMOCPEICTBEHHOTO
UCCJIEJIOBAHUSI JIOKA3aTEJIbCTB B CYJICOHOM pa30upaTeIbCTBE CPEJICTB U HHCTPYMEHTOB
JUISE  YSICHEHHS WMHU I1IeJied, TpUpOJabl, 3HAYUMOCTH U TpeOOBaHUN TaKOTO
VCCIICIOBAHUS.

Taxk, U3YyUYCHHE MPaKTUKHU CyJIOB aneISIIMOHHOM WHCTAHIIUH
MPOJICMOHCTPUPOBAJIO, YTO 3a4acTyl0 OOBHHUTEIIbHBIC IMPUTOBOPHI CYJOB TEPBOM
WHCTAHIIMM OTMEHSIIOTCS B CBSI3M C HECOOTBETCTBHUEM BBIBOJOB CYy/a, U3JI0KEHHBIX B

ITPHUTOBOPE, q)aKTI/I‘ICCKI/IM 00CTOSITEILCTBAM YIOJIOBHOTO [AcJia, YCTAaHOBJICHHBIX
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CyJIOM TEpBOM HMHCTAHIIMM, MPU 3TOM BBIBOJbI CyJa, U3JI0KEHHBbIE B IPUTOBOPE,
COJIEpKaT CYIIECTBEHHBIC MPOTHUBOPEUUS, KOTOPHIC MOBIMUSUIM WM MOTJIM TOBJIMSITH
Ha pEUIeHWE BOMNpPOCa O BHHOBHOCTUM WM HEBUHOBHOCTU OCYXJEHHOTO, Ha
NPaBUJILHOCTh TMPUMEHEHHUS YrOJIOBHOIO 3aKOHA WJIM Ha OIpeJeieHue Mephl
HaKa3aHUs .

«/3ydyeHue KacCallmOHHOW U HAJA30PHOM MPAKTUKUA CBUJIETEIILCTBYET, UTO B 18
% city4aeB MPUTOBOPHI ObLIM OTMEHEHBI B CBA3U C HAPYILICHUSIMU, JIONMYIIEHHBIMU TIPU
UCCJIEJIOBAHUM JI0KA3aTEJIbCTB, YTO MPUBOIUIO K HECOOTBETCTBHIO BBIBOJIOB CY/Ia,
M3JI0KEHHBIX B IPUTOBOPE, (PAKTHUECKAM OOCTOATENLCTBAM JIEIIa)»”°.

ABTOpOM OBUTH CPOPMYITUPOBAHBI CICAYIOIIUE MCCIEAOBATEILCKUE BOIMPOCHI,
KOTOpbIE€ TPHU3BAHO PEIINTh HACTOSIIEE IUCCEPTAIMOHHOE HCCIICAOBAHME: KaKoBa
CYIIHOCTh M COJIEp’)KaHHE HEMOCPEJACTBEHHOTO MCCIIE0BaHUs JI0KAa3aTeIbCTB B
YTOJIOBHOM Ipolecce? SBisercs 11 HemoCpeACTBEHHOE UCCIIEIOBAHKE J1I0KA3AaTEIIbCTB
MPUHIIAIIOM YToJIOBHOTO Tiporiecca PO? Kakum goimkeH ObITh MEXaHU3M ITPUMEHECHUS
npaBUjia HEMOCPEACTBEHHOTO HCCIICIOBAHMUSl JIOKA3aTelIbCTB B CyJ€ IEpBOU
WHCTAHIIMM B POCCHUMCKOM YrojoBHOM mporuecce? KakoBwel mpenenbl JIeHCTBUS
TpeOOBaHUsI HEMOCPEJICTBEHHOTO UCCIEA0BaHUs J0Ka3aTenbCTB cyaoMm? KakoBbl
CYIIHOCTh, OCHOBaHUS M YCJIOBHS TPUMEHEHHUS HCKJIIOUCHMS U3 TpaBuja
HEIMOCPEACTBEHHOCTH, 3akperieHHoro B 4.1 cr. 240 VYTroJoBHO-MPOIECCYyalbHOTO
Kojiekca PD?

VYKkazaHHBIE  HWCCJIENOBATEIBCKHE  BOMPOCHI  OOYCIOBWJIM  TIOCTAHOBKY

ClIeayrommx ueneﬁ AUCCCPTALITMOHHOI'O UCCICAOBAHU:

l. VYcTaHOBIIEHHME  TOHSTUS W COJAEpPKAHHMS  HEMOCPEICTBEHHOIO
UCCIIEJIOBAHUSI JIOKA3aTEIbCTB KaK [I03HABAaTEJIbHOW KAaTEropud B YTOJOBHOM
npouecce PO.

2. Onpenenenue mpeAesioB JEUCTBUS TpPeOOBaHUSA HEMOCPEICTBEHHOTO
UCCIIEOBAHUS JTOKA3aTEIbCTB B COOTBETCTBUU C  YTOJIOBHO-IPOLECCYaIbHBIM

3akoHoAaTenbCcTBOM Poccuiickont denepannu.

2 [IpuMepaMu TakUX CyIEOHBIX aKTOB SBISIIOTCSA: ATCIUIALMOHHOE ompenereHue MOCKOBCKOTO TOPOACKOTO CyAa OT
01.08.2016 no memy N 10-10734/2016, AnemtaiuoHHbIi Tpurosop MockoBckoro obiactHoro cyna ot 19.05.2015 mo
neny N 22-2837/2015, Anemsinnonnoe onpeaencaue Bepxosruoro cyaa Pecriyonuku Taraperan ot 29.04.2016 no neny
N 22-2778/2016, AnemmsaimonHoe ompeneneHrne CBepanoBckoro obsactaoro cyma ot 17.04.2015 mo meny N 22-
2336/2015, AmnemIsIIHOHHOE MOCTAaHOBICHHE MOCKOBCKOTO Topoickoro cyma ot 21.12.2016, AmnemnsmuoHHOE
ompeneneHue MockoBckoro ropoxckoro cyma ot 01.08.2016 mo gmemy N 10-10734/2016, AnemisnnoHHOE
nocranoBienne Cyna Henerikoro aBToHOMHOTO Okpyra ot 27.06.2016 mo memy N 22-29/2016, AnemisinOHHOE
ompenenenne Cyma Henernkoro aBToHOMHOro okpyra ot 04.04.2016 mo meny N 22-13/2016, AnemisnunoHHOE
omnpenenenue Yemsionackoro odmactaoro cyaa ot 20.02.2016 mo gemy N 10-349/2016 u np.

3 Bacsies, A.A. Ykas. cou. - C. 92.
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JlocTH>KEHUE TMOCTaBJICHHBIX LeJied OOYCIIOBJIEHO PEIIEHUEM CIIEIYIOIINUX

3ajay:
l. Onpenenenue Npupoabl UCCIEAOBAHUS 10KA3aTEIIbCTB.
2. OnpeneneHue TNOHSATUS W CYIIHOCTH JOKa3aTElIbCTB B YrOJIOBHOM
nporecce.
3. YcraHnoBneHue CYIIHOCTH HEMOCPEACTBEHHOTO WCCIIEIOBAHUS

JI0KA3aTeNbCTB B OTEYECTBEHHOM YIOJOBHOM TIPOLIECCE Kak IMO3HABATEIbHOM
NEeSATENbHOCTH OCYIIECTBISIEMOM Ha CTaguu CyneOHOro pazOupaTenbcTBa B CyJe
NEPBOM MHCTAHIINH.

4. Onpenenenue CylHOCTH, OCHOBAHUM W YCIIOBUM OIJIAIICHHS MMOKA3aHUM
CBUJETENS] KaK MCKIIOYEHUs U3 TpaBWIa HEMOCPEICTBEHHOTO UCCIEeI0BaHUS
JI0Ka3aTeJbCTB.

5. Boigenenue npakTuueckux MpoOsieM W TEHACHIMM pa3BUTHUSI MHCTUTYTa

OrjamieHus MoKa3aHuu CBUIACTCIIA.



1 IlonsiTHe U COoACPKAHUEC HEMOCPECACTBCHHOI'0 HCCJICTOBAHUSA

A0KAa3aTeJIbCTB

1.1 Ilpupoaa uccjieoBaHMsl 10KA3ATEIbCTB

Kak wu3BecTHO, JOKa3plBAaHUE B YrOJOBHOM IIpOlleCC€ — €ro OCHOBa, H
MPOUCXOJUT OHO HA BCEX CTaausAX YTOJOBHOIO Tpollecca, MPEeACTaBisieT co0oi
«CIIOKHBIM, MHOTOIPAHHBIM mpouecc»’, BHUI IO3HABATEILHOW  JEATEILHOCTH,
OCYIIECTBISIEMOM C ITOMOIIBIO METOI0B THOCEOJIOTUH (TIO3HAHUS).

Mexy TeM, HECMOTPS Ha JITTUTEIbHBIA UCTOPUYECKUM MPOMEKYTOK BPEMEHH, B
TEUEHHUE KOTOPOTO HMCIOJIb3YIOTCS MOHATHUS «JOKa3blBAHUE» U «IIO3HAHUE», O CUX
1op He BhIPAOOTaH €AMHBIN MOJIX0/T B COOTHOIIEHNU YKa3aHHBIX MOHATUN. [Ipu 3TOM,
«(akKT TECHOM B3aUMOCBSI3H JIAHHBIX MPOIIECCYATbHBIX KaTErOpUi y>Ke HU Y KOTO HE
BBI3LIBAET COMHEHHI”,

Jloka3bpIBaHHE B YTOJIOBHOM MPOLIECCE NPUHATO TPAKTOBATH B IIMPOKOM M Y3KOM
CMBICIIax: «B TEPBOM — KaK OCYIIECTBJIEHHE BCEH MO3HABATEIbHON NEATENbHOCTH
cyOBEKTOB, BEIYIINX MPOIIECC, OXBATHIBAIOIIEH HE TOJIBKO OIICHKY, HO U coOUpaHue, u
MPOBEPKY JOKA3aTEIbCTB, BO BTOPOM — JIMIIb KakK JIOTMYECKYIO JCSATEIBHOCThH IO
000CHOBAHUIO BBIABUTAEMOIO TE3HMCA»’.

B nanHoli pabotre Mbl OyJeM MPUIAEPKUBATHCS TPAKTOBKHU JIOKA3bIBAHUS B
HIMPOKOM CMBICJIE, U, UCXOMS U3 JAHHOTO MOHUMAaHUs, OLIEHUBATh MHEHHUS YUEHBIX IO
BOIIPOCY COOTHOIICHUS MOHATUMN «I0Ka3bIBAHUE» U «ITO3ZHAHUEY.

AHallU3 HAyYHOW HOPUANYECKON JTUTEPATyphl, TO3BOJISAET BBIACIUTh HECKOIBKO
0a30BbIX TMO3UIUA 1O BOMPOCY COOTHOIICHMUSI TOHSITHUN «JIOKa3bIBaHHE» U

«IIO3HAHHC», CYHICCTBYIOIINX HA I[&HHI)Iﬁ MOMCHT.

1) [Tosnanne W [OKa3bpIBaHME — TOXKAECTBEHHbIE HOHATHA. OgHUM U3
MEPBbIX UJICI0 O TOXJIECTBEHHOCTH JaHHBIX MOHATUH BhABUHYIT M.C. CTporosud,
KOTOPBIN nucan: «Mbl OTOXAECTBISIEM JIOKA3bIBAHUE B YTOJIOBHOM CYAONPOU3BOACTBE

C NIO3HAHMWEM MCTHUHEI 110 YI'OJIOBHBIM ACJIaM: IMPOHCCC NJOKA3bIBAHUA W €CTh IIPOLCCC

4 Ileneros, 0. B. K Bonpocy 0 MeXANCIUIUTMHAPHBIX CBA35X AUCIHIUINH «YTOJIOBHBIH Ipouecey, «hurocodus» u
noruka / 10. B. lleneros // [ToagroroBka kaspoB JUIsi CHIOBBIX CTPYKTYpP: COBPEMEHHBIC HAIIPaBICHUS U
o0pa3zoBaTeNbHbBIE TEXHOJIOTHY : 0. Hay4. Tp. / BocT.-Cu0. nH-T Mun-Ba BH. nen P®. — Upkyrck, 2015. — C. 361.

5 BockoburoBa, JI. A. Borpockl o3HaHusi B COBPEMEHHOM YTIOJIOBHOM cyzaonpousBozctse / JI. A. Bockoourosa, C. b.
Poccunckuit // KpumuHonornueckuii xxypHai baiikallbCKOro rocy1apcTBEHHOI'O YHHBEPCUTETa SKOHOMHUKH U 1paBa. -
2015.-T.9.-Ne 1. - C. 131.

6 Kazankos, 5. H. ®opMsl 1 cpezicTBa M03HAHMS B IPaBONPUMEHUTENbHOM AesTenapHocTH / 5. H. Kazankos //
Cubupckuii ropuandeckuii BectHuk. — 2015. - C. 14.
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no3HaHus (aKkToB, OOCTOATENLCTB YIOJOBHOrO jeiay»’. IlociemoBareld IaHHOTO
MOAX0Ja YTBEPXKIAIOT, UYTO «...JIOKa3bIBAaHHME W €CTh II03HAHHE OOCTOSTEIIbCTB,
MMEIOLIMX 3HAYEHUE MJIs yroJoBHOroO aena.»’. CTOPOHHUKAMH DTOM MO3ULUH
apisitorest Takxke B.Jl. ApcenbeB, ®@.H. ®arkynun, I1.A. JlynuHckas oTmevaromas
KpOME CKa3aHHOr0 W TO, YTO «HWCTMHA B YIOJOBHOM IIPOLIECCE TMO3HAETCA
OTIOCPEJIOBAHHBIM ITyTEM, Ha OCHOBE JI0KA3aTeJIbCTB, UTO U OOBSICHSIET HAUMEHOBAHUE
BCEH [IEATENBHOCTU JOKA3BIBAHUEMY °.

2)  Jloka3pIBaHUE Y€, YeM I[I03HaHUE, SBJSIETCS €ro Pa3HOBHIHOCTHIO.
CTOpPOHHHMKHM JAaHHOTO MOAXOJAa CYHMTAIOT, YTO JIOKa3bIBAaHUE MPEACTABISIET COOO0M
«Oounee Y3KHU IIPaBOBOM UHCTPYMEHT (pa3HOBUIHOCTH MO3HAHUS),
XapaKTEPU3YIONIUICS, HANpUMep, HAIMYHUEM CTPOTOWM MPOIECCYaabHOU (OPMHEL. ..,
BO3MOXKHOCTBIO OIOCPEJIOBAHHOTO BOCIHPHUATHS OOCTOSATEIBLCTB YTOJIOBHOTO Jeia...
WIM HAIPaBIECHHOCTHI0O HA CTPOTO ONPENETEHHBI KPYyr 0OCTOATENLCTBY '’
Croponnukamu jgaHHoro nojxojaa ssisitorcest A.B. IloGenkun, A.A. Xwmbipos, P.B.

Kocrtenko, FO.B. Acradnes.

Ha namt B3risam, Oosiee BepHOI sSBIsETCS TepBas TOUYKa 3pEHUsS, U IMEHHO C HEH
MBI M COTJIaCUMCS, IOCKOJBKY CYMTAcM, YTO IO3HAHWE B YrOJOBHOM IIpoOIlecce U
JIOKa3bIBAHWE TI0 YTOJOBHOMY JETy SBJSIOTCS HWACHTHYHBIMU TMpOIECCaMH, U
OTJICIATh UX APYT OT Jpyra HET cMbIcia. IIpu 3ToM cunuTaeM Ba)KHBIM OTMETHTH, UTO
NMO3HAaHWE (JIOKa3bIBAaHHWE, MHCCIENOBAHUE) OOCTOSATENbCTB  YrOJIOBHOTO  JieJia
CYIIHOCTHO HE OTJIMYACeTCS OT JIFDOOro JIPYroro Mo3HaHHUS B JIF0OOH aApyrou cdepe,
obmactu. Mexay TeM, CYIIECTBYIOT OCOOCHHOCTH IOPHUAMYECKOTO IO3HAaHWS (T.e.
JOKa3bIBaHMS), KOTOPBbIE M OTJIMYAOT €ro OT Io3HaHus obrmiero. CieaoBaTellbHO,
NOo3HAaHKME (JOKa3bIBAHME)'!' B YrOMOBHOM IIPOLECCE SBISETCA PAa3HOBUIHOCTBIO
No3HaHUsA B 0OICPUIOCOHCKOM CMBICIIE, T.€. COOTHOCHTCS KaK YacTHOE M oOImee
TOJIBKO C TOHSATHEM «IIO3HAHHEY, UCIIOJIB3YEMOM B THOCEOIOTHH, (hrstocoduu 1 mp. B

CMBICJIC ITOJIYUYCHHUA 3HAHUA O YeM-JIM00 BOO6HI€.

7 Crporosuy, M. C. Kypc coBeTckoro yrojoBHoro mnpouecca: OCHOBHBIE ITOJIOXKEHHSI HAYKH COBETCKOTO YTOJIOBHOTO
npouecca. T. 1 [Dnexrponssliii pecype] / M. C. Ctporosud. — Mocksa : Hayka, 1968. C. 296. - Pexum nocryna:
http://www.twirpx.com/file/650365/.

8 Bockoburosa, JI. A Ykas. cou. - C. 131.

9 Kypc coBerckoro yrojoBHoro npouecca. Oomast gacts / mox pea. A. /1. boiikosa, U. 1. Kapnena. — Mocksa :
IOpunudeckas nuteparypa, 1989. - C. 605.

10 Kapsixus, E. A. Crertnduka yronosao-nporeccyansHoro no3Hanus / E. A. Kapskun // Poccniickas rocturus. - 2016.
-N9.-C. 31

11 3neck u ganee MO3HAHKE B YTOJIOBHOM IPOLIECCE U I0Ka3bIBaHUE OYIyT YMOTPEOIATECS B KaueCTBE CHHOHMMOB.
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http://www.twirpx.com/file/650365/

«... YrOJOBHO-IIPOLIECCYAJIbHOE  JOKa3blBAHUE - ATO [O3HABaTeJIbHAs
NEATENIbHOCTh, OCYIIECTBIIsIEMast B ONpe/IeIeHHON cdepe YeTOBEYECKIUX OTHOIICHUI.
Msb1 cornacaet ¢ MHeHuem A. C. bapabama, 9TO «yroJOBHO-IIPOIECCYaTbLHOE
JIOKa3bIBAHUE - TAKOW JK€ MO3HABATEJIBbHBIM Mpollecc, Kak JII0OOW JPyrou, TOJIBKO
UMCIOIIIMH CBOM CHenu(pUYeCKre OO0BEKThI W IIeJIW, II03HABacMble B 0CO0OM
nporeccyanbHoi hopmer» ',

Takxe Mbl TOAAEPKUBAEM IMMO3ULHIO, COIVIACHO KOTOPOM «... YTOJIOBHBIU
MPOLECC IO CBOEH MPUPOJIE €CTh MO3HABATENbHAS JAEATEIILHOCTh, KOTOpas B MOJIHOU
Mepe MPOUCXOJUT Ha JBYX €ro OCHOBHBIX CTaJHsIX — MPEIBAPUTEIHLHOE
paccliieoBaHKe U CYAeOHO€E Pa3sOUPaTEILCTBOY .

Oco0eHHOCTSIMM TIO3HAHWS B YTOJIOBHOM IMPOIECCE B HAYYHOW JIMTEpaAType

Ha3bIBAIOT:

1)  CyxeHblil peIMeT JOKa3bIBAHUS,
2)  OTCYTCTBHE NPUHIMIUAIBLHON HOBU3HBI PE3YJIbTATA;
3)  mpoueccyanbHas (GOpPMAIM30BAaHHOCTD MPOIECCa T0KA3bIBAHUS;

4)  cyuiecTByromas HeOOXOAUMOCTb PUHATHUS PEILICHHUS.

JlanHbIli TIepeYeHb OCOOEHHOCTEW YTrOJIOBHO-MPOIECCYaTbHOTO TO3HAHUS
(IOpuaMYECKOro TMO3HAHHWS), Ha Hall B3IJIAA, HE SBISIETCS HCUYEPIBIBAIOIINM,
MOCKOJIbKY TOBOPUT HaM TOJILKO O «BHEIIHUX» OCOOEHHOCTSAX MpoIlecca MO3HAHUS B
YrOJIOBHOM mpouecce. Ho, 1Mo HameMy MHEHMIO, €CTh TaKXKE U «BHYTPCHHHUEY,
coj/iepKaTesIbHbIe 0COOCHHOCTH.

B wactHOCTM, peub HIAET O TOM, YTO IO CBOE€W MPUPOJAE IO3HAHUE
00CTOSITENILCTB YTOJIOBHOTO JieJla HOCUT PETPOCIEKTUBHBIM XapakTep. JTO 3HAUWT,
YTO CyOBEKT JOKa3bpIBaHUS (ClieOBaTENb, JT0O3HABATENb, CyH), padoTas C JIeJIOM B
HACTOSIIUNA MOMEHT, MTO3HAET T€ 0OCTOSTEILCTBA, COOBITHS, KOTOPHIE UMEIU MECTO B
IIPOLLIIOM.

«PeTpOoCNeKTUBHOE TMO3HAHUE 3AKIIOYAETCS B BO3MOMXKHOCTH PEKOHCTPYKIIUH,
BOCCTAaHOBJICHHH TIOJIHOM CTPYKTYphl OOBEKTa MPOIJIOTO M €ro OMHCAHUS TpU
MOMOIIM COXpaHUBIIEHCS H(DOpMaLIMK Ha ClielaXx B3aUMOJIEHCTBUSI ATOTO 00BEKTa C
OKPYKAIOUIEH NeNCTBUTEIBHOCTRION .

12 Bpecrep, A. A. YTooBHBIH mpoliece Kak mo3HaBaTelbHas AeaTebHOCTh / A. A. bpectep // [IpaBoBbie po0IeMbI
YKPEIUJICHUS! POCCUICKON TOCYAapCTBEHHOCTH : ¢0. cT. 4. 51. - Tomck : MU3a-Bo Tom. yH-Ta, 2011. - C. 9-10.
13 Bpecrep, A. A. Yka3. cou. - C. 10.
14 Kopses, I'. I1. Metomomornieckue mpooIeMsl yToJI0BHO-TIpoIieccyanbHoro no3Hanus. Hmkamit Horopon. 1995. C/
I'. I1. Kopues // M-Bo BHyTp. nen Poc. deneparnun, Huskerop. Beicir. mk. - H. Hosropon : H.-u. n pen.-u3a. ota.
Hwmxerop. BII MBI P®, 1995. — C. 69.
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VYKka3aHHBI BUJ TIO3HAHUSA JIEMOHCTPHPYET YHHKAIBHYIO YEIIOBEUYECKYIO
CIIOCOOHOCTh K «WHBepcHH» BpeMmeHH. «MHBepcus», T.e. BO3BpaT, BPEMEHHU
3aKJTIOYACTCS B MPEOJIOJICHWH  OJHOHAIPABICHHOCTH BPEMEHHBIX TMPOIECCOB
JNEHCTBUTEIHHOCTH.

B mpomecce pacciemoBanus T000TO YTOJIOBHOTO Jieja KaXKIbld CYOBEKT
J0Ka3bIBaHMS B YTOJIOBHOM TIporiecce (Cyl, cliefjoBaTelb, J03HABATEIb), HE3aBUCUMO
oT 9Tamna (IpeaBapuTeIbHOE pacciaeoBaHue, Cye0HOe pa3oupaTeIbCTBO) 3aHUMACTCS
PEKOHCTPYKITUEH COOBITHH TPOILIOrO, a 3HAYUT PETPOCIICKTUBHBIM TO3HAHHUEM, T.€.
«MHBEPCUEW» BPEMEHHU.

CrnenoBaTellbHO, PETPOCIICKTHBHAS MPUPOJIa IOPUIMYSCKOT0 TMO3HAHUS TaKkKe
SIBJISIETCSI €70 OCOOCHHOCTBIO, KOTOPasi B COBOKYITHOCTH C y>K€ O3BYYCHHBIM IEPEIYHEM
O0COOCHHOCTEH, TaeT OCHOBAHUE HaM BBIJICIIUTH OPUINYECKOE MTO3HAHUE B OT/ICIBHYIO
Pa3HOBHUIHOCTh TTO3HAHUS B CMBICIIE 00IIEPMIOCOPCKOM.

AHanu3 HayYHOH HOPHJIMYECKOW JIMTEpaTypbl Jajdl HaM OCHOBAHUS JUIA
BbIICTICHUS psifia (PakTOpoB OOYCIIOBIMBAIOIIMX CYIIECTBOBAaHHME OCOOCHHOCTEH

IMO3HAaHHUA B YIOJIOBHOM IIPOLECCEC, 4 MMCHHO!

L CoBpemeHHOE YTOJIOBHOE CyJOIPOU3BOJICTBO MMEET
IPABONPUMEHHUTENBHYIO MPUPOAY, KOTOpass MpeArnojaraer o0s3aTelbHOE IOJHOE,
BCECTOPOHHEE M TMPABWIbHOE YCTAaHOBJICHHE (PAKTUYECKONW CTOPOHBI  Jiefa.
OOycnoBineHo 3T0 TeM, 4yTo 0Oe3 3HaHMs O (PaKTax MPOU3OLICAUIETO COOBITUA
HEBO3MOXHO T0J00paTh COOTBETCTBYIOIIYIO TIPAaBOBYID HOpPMY, IPaBUJILHO €€
OPUMEHUTh B JTAaHHOM KOHKPETHOM Cllydae, a TaKXKe OOECHEYUTh PEryJUpYIOILyIO
GyHKIMIO TIpaBa Kak COIMAJIBHOTO WHCTUTYTA. YKa3aHHBIE acCHEKThl O0YCIIOBJICHBI
OTYACTU U TE€M, YTO MO3HAHUE B YTOJOBHOM IPOLIECCE «BBICTYNAET COCTABHON YaCThIO
IPUMEHEHUS TpaBa — PEaIU3aliu IMPAaBOBBIX HOPM B MPEIyCMOTPEHHBIX MPaBOM
Cy4asiX U B MIPEANUCAHHONU (popMe PaBOPEANTUIYIONMIUX JEUCTBUI TOCY1apCTBEHHOTO
opraHa (JIOJDKHOCTHOTO JIMIIA), OCYIIECTBIISIEMON B MpeJesiax €ro KOMIETEHIIMH TI0
pa3pelIeHnI0 KOHKPETHBIX MPABOBBIX J€]l U MPUHITHIO COOTBETCTBYIOIIMX MPAaBOBBIX
aKToB» .

IL. CoBpEMEHHOE YTOJOBHOE CYIOMPOU3BOJACTBO HMMEET IPABO3AIINTHOE

Ha3Ha4YCHHUC. I[JBI 3allIUTBI IIPpaB W 3aKOHHBIX HHTCPCCOB YYACTHHKOB YI'OJIOBHOI'O

15 Hepcecsian, B. C. Teopus npasa u rocyaapctsa : yueonuk / B. C. Hepcecsini. — Mocksa : Hopma : UTHOPA-M,
2012. — C. 215-216.
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npouecca HEoOXOIMMO 3HaTh, YTO HMMEHHO IPOM30ILIO, a 3HAYUT 3HATh BCE
IOPUIMYECKU 3HaYUMble (PaKTUYECKHE OOCTOSITENbCTBA B IAHHOM KOHKPETHOM JIEIE.

III. B yronoBHOM Cynonpou3BOJCTBE CTOUT 3ajJa4a MO3HAHUS KOHKPETHOTO
COOBITHSl pealbHOM >KU3HU, HMEIOIIETO MPABOBOE 3HAYEHUE U IOPOXKIAIOIIETO
COOTBETCTBYIOIIHME MPAaBOOTHOIIEHUA. B cBs3u ¢ 3TuM Tpebyercs He drmocodckoe
paccykJieHue O MPUPOJIe T€X WJIM UHBIX (PAKTOB, a OBICTPOE M YETKOE pa3IMuCHHUE
JOXHOTO 3HaHUS OT HMCTUHHOTO, CJEIOBATEIbHO «...3aKOHbI 00ecleYnBaloe
OOBEKTHUBHOCTh HAYYHOTO TIO3HAHUS, 3/IeCh JAJIeKO HE BCerja MOTYT ObITh
IPYMEHEHEBD ¢,

Iv. B yrojoBHOM cyAonpou3BOACTBE OOBEKT IMO3HAHUS — CIOXHOE U
MHOTOYPOBHEBOE SIBJICHUE, MTOCKOIbKY MPECTYIUIEHUE OJHOMOMEHTHO MPUHAJIECKUT
«BEIIHOMY» MHPY M MHUPY M€, a CyObeKT W OOBEKT IMO3HAHHMS HE MOTYT OBITh
KaTerOPUYECKH MPOTUBOMOCTABICHBI Apyr Apyry OOBEKT MO3HAHWS B YTOJOBHOM
npolecce BKIOYaeT B ceOsl JiBa ypOBHS — BHEIIHWM (SIBJICHHBIM) MU BHYTPEHHUU
(cymHOCTHBIN). BHEmHNUN ypOBEHb BKIIIOUAET B €01 UCKIIOUUTEIBHO «COOBITUHHYIO
(MOBECHYECKYI0) COBOKYITHOCTh Pa3HOOOpa3HbIX (HAKTUUYECKUX OOCTOSATENbCTB,
VMEBIIUX MECTE€ B JEHUCTBUTEIIBHOCTA W B TOW WJIM WHOW MEPE OTPA3UBILINXCS B
OKpyKaroleM Mupe»'’. BHyTpeHHMI YpPOBEHb HY)KHO HAWTH, OH CKpBIT, TpeOyeT
BBISIBJIICHUS C TIOMOIIIBIO aHAJM3a, COMOCTABIICHUSI, OLIEHKHU U JIp. CIOCOO0OB MO3HAHMUS.
Ha BHyTpeHHEM ypoBHE CYIIECTBEHHOTO BO3pacTaeT CyOBEKTUBHBIA aCMEKT
MO3HABATEIILHON JEATEIbHOCTH CyOBeKTa, KOTOPBI 3aBUCUT B CBOIO OYepeab OT
pa3HbIX (HaKTOPOB, HANPUMEp, 3HAHUS M TOHMMAHUA CYOBEKTOM ITO3HAHUS TIPaBa;
yMEHUSI CYOBCKTa TIIO3HAHWS BBISIBUTh BCE (PAKTUUECKHE OOCTOSTENhCTBA T.II.
«Pe3ynbTar mO3HAHUS 3aBUCHUT e€le U OT Npo(ecCHOHATBLHOM CHOCOOHOCTH
MO3HAIOMIETO  CYyOBEKTa  BBISBISITH, OTOWMpaTh, AaHAIM3UPOBATh, OIICHUBATh
pa3po3HEHHbIE (PparMeHThl, YCTAHABIMUBAas HX JIOTUYECKHUE CBSA3M COOTHOUICHUS
MEXIy CO0O0M U ¢ COOBITUEM B LIETOM» ' ®.

V. B  yromoBHOM  CyIOnpouW3BOACTBE  OTCYTCTBYET  BO3MOXHOCThb
HETMOCPEICTBEHHOTO U LIEJIOCTHOTO MO3HAHUS CyOBEKTOM COOBITUS PECTYTICHUSI.

VL B yromoBHoM cymompou3BOJCTBE CYOBEKT TMO3HAHUS HE MOXKET
COOTHECTH IMOJIyYeHHOE B IIpOLlecCe MPOM3BOACTBA IO JIeTy 3HAHUE O COOBITUU

IMPECTYIUICHUA C CaMUM 00BEKTOM IMMO3HAaHM, T.K. €r0 YK€ HC CYHICCTBYCT LCIIMKOM B

16 BockobuToBa, JI. A. OcoOEHHOCTH TPOILIECCYaTBHOTO MMO3HAHMUS: TIpooinkeHue muckyccun / JI. A. Bockoburtona //
3axoHbl Poccuu: onbIT, ananus, npakTtuka. - 2016. - N 4. - C. 23.
17 BockobOutoBa, JI. A. Ykas. cou. - C. 24.
18 BockobuTona, JI. A. Ykas. cou. - C. 24.
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JNCHCTBUTEILHOCTH, @ €CTh TOJIBKO OT/AEJbHbIE (ParMeHThI, CJEAbl COOBITHS,
COXpaHUBLIMECS JUOO B MaTepualbHOM MHpE, JHUOO B CO3HAHUM OYEBU[IEB
IIPOU3OLIEALIETO.

VIIL B yromoBHoM 1porecce 4eNIOBEK BBICTYNAET OJHOBPEMEHHO Kak
HOCHUTENb, CO3JaTellb, MOTpeOUTeas M HHTEepHperaTtop uHpopMauuu. BeimoaHeHue
Ka)KJI0M 13 Ha3BaHHBIX (PYHKIIMI 3aBUCUT B CBOIO OYEpe]lb OT PA3IMUHbBIX (PAKTOPOB, a
VMEHHO:

o «kBanu(pUKauu, MOPOPECCHOHAIBHBIX W  JIMYHOCTHBIX  KayecTB,
HAKOTIJICHHOTO OIBITA BBIMTOJIHEHUS TOW UM MHOU (DYHKITHH;

o XapakTepa peniaeMbIX 33724 U CBOEr0 OTHOUIEHUS K 3TUM 3a/1a4aM;

o MeCTa, 3aHUMAEeMOTO B KOHKPETHOUW (DYHKIIMOHAILHOM rpyIine (HaydHOM,
POU3BOJICTBEHHOM, IMUHUCTPATUBHON U T.I1.);

o UHTEPECOB M MPEANOYTEHUN (MPUBEPKEHHOCTU TPAIULIMAM, HAYUYHBIM
IIKOJIaM, aBTOPUTETAM) U JPYTUX CBOWCTB JIMYHOCTH;

. JIMYHBIX YCTAHOBOK (MHTEPECOB, HACTPOCHHUI, 1IeIei);

o BO3JICHCTBUSI BHEUTHUX (PAKTOPOB (MPUHYKACHHUE, MOJKYI, 3aBUCUMOCTb
OT UyXUX MHEHUM, U3MEHEHUS YCIOBUH AEATEIbHOCTU U T.1.);

. (pHU3UYECKOrO M TICUXHYECKOTO COCTOSHUS) .

VIIL VYrosioBHO-IIpoNECCyalbHOE MTO3HAHME KOHKPETHO. OHO OCYIECTBIISIETCS
«KOHKPETHBIM CyOBEKTOM, KOHKPETHOTO OOCTOSITENIbCTBA, B KOHKPETHON 0OCTaHOBKE,
KOHKPETHBIMHU CPEACTBaMI» >’

IX. B yronoBHo-nponeccyanbHOM MMO3HAHWU MO3HABATENIbHBIE BO3MOKHOCTH
yenoBeka orpaHnyeHbl. «[lo3HaBaTenbHBIE CIIOCOOHOCTH YEJIOBEKa CBSI3aHBI MPEXKIE
BCET0 C OpraHaMy YyBCTB U €r0 MTO3HABATEIbHBIMA CUCTEMAaMU. BBIIEHSAIOT ABE TAKUX
CUCTEMBI — S3KCTEPOPELIENITUBHYIO, HAIPABIICHHYIO HAa BHEIIHIOIO cpeay (3peHue, CiIyx,
BKYC, OOOHSIHME, KOXHasi UYyBCTBUTEIbHOCTh), U UHTEPOPELENITUBHYIO, CBA3AHHYIO C
CUTHaJaMH O BHYTPEHHEM (DHU3HOJIOTHUYECKOM COCTOSIHUU OpraHuszMa. Bo3moxkHocTu
ATUX CHUCTEM TMO3BOJSIOT B MPUHLMIE NPaBUIbHO BOCIPUHHMATh, OTPAXKAThb U
IIO3HABaTh BHEIIHUM MUp. BMecTe ¢ Tem cienyer Npu3HaTh, 4YTO BO3MOXKXHOCTH

OpraHOB YYyBCTB YCJIOBCKA U €TI0 ITO3HABATCIbHLIX CUCTEM OI'PAaHHUYCHBID» 21.

19 Bopynenkos, 1O. I1. O cyonexre ropummaeckoro mo3uanus / 0. I1. bopymenkos // Bectauk Axkagemun
sKoHOMHYecKor O6e3onmacHoctr MBJ] Poccun. — 2015. - Ne 3. — C. 36.
20 Bopynenkos, 1O. I1. Yka3. cou. - C. 42.
21 banakmmH, B. C. JlokazaTenbcTBa B TEOPUH U MMPAKTHKE YTOJIOBHO-TTPOLECCYATBHOTO JOKa3bIBaHMs: MoHorpadus /
B. C. Banakmus. — ExkarepunOypr : OOO U3n-so YMI] VIIU, 2004. - C. 10-11.
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X. [To3naBaTenbHast ~ ACSATENBHOCTh B YrOJIOBHOM  mporecce  0e3
NESATENbHOCTH  yJIOCTOBEPUTENIbHOM  TepsAeT  IpoleccyalbHOe 3HAYCHUE.
«Y 1OCTOBEpHUTEIIbHASA JIEATEIBHOCTh MPSIMO CBA3aHA C YTOJOBHO-IIPOLIECCYaJIbHBIM
NO3HAHMEM, OHA BKJIIOYAET B ce0st opopMIIeHHE OTyUYEeHHBIX CBEACHUH, HHPOPMALIUH

¥ 00CTOATENLCTB MX MOJYyYEHHS; TAPAHTHPYET IIPABUIBHOCTE (PHKCALUM 2.

Ot fAecsaTh (PAKTOpPOB, IO HAIIEMY MHEHHUIO, U OOYCIIOBIMBAIOT HaJIUYHE
O0COOEHHOCTEN YroJIOBHO-IIPOLIECCYANBHOTO TO3HAHUSA (FOPUIMYECKOTO TO3HAHUS,
MO3HAHUS B YTOJIOBHOM IIPOLIECCE).

[TockonbKky B JaHHOW paboTe peub HAET O JOKa3bIBAHUM B YTrOJOBHOM
IpoLecce, TO, ECTECTBEHHO, JOKAa3bIBaHME, KAaK IPOLIECC ITO3HAHUSA 0 YTOJIOBHOMY
JeNny, JOJDKHO OTBeYaTh TPeOOBaHMSIM YTOJIOBHOTO IMPOIIECCYaTbHOTO KOJEKca
Poccuiickoii ®enepauuy, KOTOPBIM OTrpaHUYMBAET JIEATEIBHOCTh CYOBEKTOB
JOKa3bIBaHUSI HOpPMaMHU TIIpaBa, HANpaBIEHHBIMHU Ha COOJIIOJICHHE WHTEPECOB
oOmecTBa M rocyaapcrsa, IpaB U CBOOOJ JHI, yYacTBYIOIIMX B J€J€, a TaKKe
3aKPEIUISIOIIMMU CTPOTME CPOKH OCYIIECTBIEHUS PACCIEIOBAHUS IO YTOJIOBHOMY
Ny U IIp.

Ecnu tpeboBanusi 3akoHa K JOKa3bIBAHUIO IO YTOJIOBHOMY JIeTy MPSMO
NpeAyCMOTPEHbl B COOTBETCTBYIOMUX cTaThsix YIIK P®, To TpeOoBaHusi JOTUKU U
THOCEOJIOTUH, O0s3aTellbHbIe JIs Tpollecca IMO3HAHMUSI B II€JIOM, COJEP)KaTcs B
CIIEIHAJIBHOW JIMTEPAType, M MPEANOJIAraloT HEKOTOPYIO JOBKOCTb M YMEHHE
cyOBbeKTa MO3HaHUS IPUMEHSTh UX B CBOEH JEATEIHLHOCTH C YYETOM COJEPKATEIbHBIX
0COOEHHOCTEN FOPUINYECKOTO MO3HAHHUS.

[To3nate mpornuioe, codpate nHGopManuio (hakTHuecKre JaHHbIe, KOHKPETHBIC
o0cTOsITeNIbCTBA MO Jieny) 0e3 oOpaileHuss K MeTojaM THOCEOJoruH (pasnena
¢unocodun, u3yyaromero MO3HaHUE, €ro 3aKOHbl MU OCOOCHHOCTH) U JIOTUKH —
HEBO3MOXKHO.

Teopuss mno3nanus — ¢uiaocodckas Kareropus, KOTopas, IO MHEHHUIO
OOJBIIMHCTBA  YY€HBIX, CIOCOOCTBYET PACKPBITHIO TJyOOKOro  IMOTEHIuana
CyJOIPOU3BOJACTBA IO YIOJIOBHBIM JejiaM. Tak, Hampumep, BbICKAa3aHa IO3ULUA,
COrJJacHO KOTOPOH «...JJIsl TMOBBIMIEHHUS 3()(PEKTUBHOCTU MPABOCYAMS JOCTATOYHO
MO3HABaTEIbHO BHUKATh B (uiocopckue Havama. Tak, WM.JI. Ilerpyxwn mnwucan:

«mapagurma Teopur 3PQPEeKTUBHOCTH MPABOCYAUS — 3TO Pe3yJbTaT MpeoOpa3oBaHUH

22 Kapsikun, E. A. Cneuunduka yroioBHo-mpoueccyanbaoro noznanus / E. A. Kapsikun // Pocceuiickas roctunus. - 2016.
-N9.-C.33.
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npeaMeTa HayKd O CYAONPOW3BOACTBE Onaromaps OBIAJCHUIO TOHSTUHHBIM
anmapaTroM psaa OOLIEHAYYHBIX JUCIMILIAH» .

B pamkax pmanHO# pa®OTBI TeOpWs TIO3HAHUSA SBISICTCS OJIHOM W3
OCHOBOIOJIAralOIINX KAaTEropuil, MOCKOJIbKY, Ha Hall B3MJISA, MCCIEIOBAHUE
JIOKA3aTeNbCTB [0 YTOJOBHOMY JI€Ny SIBIIIETCS Pa3HOBUJIHOCTBIO IIO3HAHHUS B
YTOJIOBHOM IIPOLIECCE, @ 3HAYUT M PA3HOBUIHOCTBIO CHELUAJIBHOIO IOPUIAYECKOTO
MO3HAHUS, MOAYMHSIONIETOCSs BCEM OONIMM 3aKOHaM W MpaBWJlaM MO3HAHUS Kak
Kareropuu oomepuIocoPpckou.

O npupoae wuccleqOBaHHS JOKa3aTEIbCTB CYIIECTBYET MHOXKECTBO TOUYEK
3pEHUSI, MHEHUM, TEOpUr. MEXIy TEM, BCE OHU CXOXKHU B OJJHOM — HCCJIEIOBAHUE
JI0Ka3aTeIbCTB (KaKk B OBITOBOM CMBICIIE, TAK U B PABOBOM) MIPOUCXOJIUT MO 3aKOHAM
JIOTUKH, W, TIO HAIIEMy MHEHMIO, SBJISICTCS CMHOHMMOM IIO3HAHUA Kak Ipolecca
MOJTy4YE€HUS 3HAHUS O JEUCTBUTEIIBHOCTH.

B HayuyHOl sMTEpaType OYEHb YAaCTO BCTPEYAETCA MBICIL O TOM, YTO
«MBIIIUICHUE YeJIOBEKA JIOTUIHO TI0 CBOeH mpupoje. Eciau 61 3T0 OBUTO HE TakK, JII0IU
HE MOIJIM Obl TNPaBUJIBHO BBIpaXaTh CBOU MBICIH, OOIIATHCS W TOHUMATH JPYT
apyra»>. I ¢ 5TUM HeNb3s HE COIrIacuThes. IIpM pelreHuMu 000N 3a1auu B CBOEH
MOBCEAHEBHOM >KM3HU MBI oOpalmaemMcsi K JIOTUKE, UCIOJb3YeM €€ MpaBuiia, Jaxe He
3Has 00 3TOM, a O HEOOXOJWMOCTH HWCIIOJIb30BAaHUS JIOTUKH TIPU pPaCCIEIOBaAaHUU
YTOJOBHBIX JIel W TOBOPUTHb W3JMINHE, T.K. 3TO aOCOJIOTHO €CTECTBEHHAas
OTpeOHOCTh, MO-HAIIEMY MHEHHIO.

Camoe nonyJisipHOE, U, Ha HAIll B3IJIS, EMKOE ONPEEICHNUE, OTPAKAIOIIEE CYTh
MOHSTUS «JIOTHKa» MPUBOAUTCA B yueOHUKEe oA penakuueid KupuiioBa, coriacHo
KOTOPOMY JIOTHKa — «HayKa O 3aKOHax W (hopMax, mpueMax u ornepanusix MbIIUICHUS,
C MOMOIIBI0O KOTOPOM UYeIOBEK MO3HAET OKpyxKarommi mup»>. Hcxons wus
MIPUBEJAECHHOTO OMpPECICHUS, MOKHO CAEIaTh BBIBOJ O TOM, YTO MCIIOJIb3Yys JIOTHKY,
MBI I03HAEM MU, U PE€UYb UAET HE TOJIBKO O MTOBCEAHEBHOM KU3HH, HO U B YTOJIOBHOM
npolecce, B KOTOPOM CyOBEKT AOKa3bIBaHUS MO3HAET COOBITHS MPOILIOro, UCHOIb3YS
3aKOHBI JIOTUKH, KaK MBI 1 OTMEYaJIA paHee B JaHHOU padoTe.

«Jloruka wm3ywyaer nmpouecc TNO3HAaHMS JOKa3aTelbCTBA, HO B CBOEM

cnienuuIecKoM paspese, BBIICISS B 9TOM CIIOKHOM Tporiecce popMaIbHyI0 CTOPOHY

23 bpsiackas, E. B. AprymenTHpytomas cuiia 00s3aTelbHBIX JOKa3aTeIbCTB B YTOJIOBHOM Cyonpon3BocTBe Poccnu /
E. B. bpsiackas // Poccuiickas octunus. - 2016. - N 10. - C. 54.
24 Jloruka: y4eOHUK I IOpUANIECKUX BY30B / moa pea. mpod. B. Y. Kupunnosa. — U3x. 6-e, mepepad. u gon. — MockBa
: TK Ben6n, U3n-so IIpocmexkT, 2008. — C. 6.
25 Vxkas. cou. - C. 10.
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MBICIIUTEIILHOMN JCSTEIHPHOCTH MCCIICOBATENS (CTPYKTYPY BBICKA3bIBaHUM, X (OpMY,
MCII0JIb30BAHUE MTOHATUS M IIPABMJII JIOTUKH )»>C.

B knaccuyeckoil nuTepaType IO JIOTUKE OTMEUAeTCsl, YTO «IO3HAHUE — 3TO
JEATENLHOCTD YENIOBEKA, HANIPABICHHAs Ha IpUoOpeTeHue 3Hanui»>’. IIpu sToM cama

TaKas I103HaBaTCJIbHAA ACATCIIbHOCTD BKIIIOYACT B ce0s JABa J3JICMCHTA:

d YYBCTBCHHOC ITO3HAHHUC,

hd PaduOHAJIbHOC IIO3HAHUC.

JlaHHBIE 2JIEMEHTHI TTO3HABATEIILHON JIEITSIIHbHOCTH 00YCIOBIMBAIOT BBIJICIICHUE
Pa3HOBUHOCTEH MO3HAHMS B MPABONPUMEHUTEIBHON ACATEILHOCTH (BKIIIOYAIOIIEH B

ce0s TakKe U IeITeIbHOCTh TI0 PACCIIeIOBAHUIO TIPECTYIUICHHH ), 8 UMEHHO:

1)  HemocpeACTBEHHOE MO3HAHUE;

2)  omocpeloBaHHOE MO3HAHUE.
UyBCTBEHHOE MMO3HAHKE (MU HEMOCPEJCTBEHHOE) MPOTEKAET B TpeX (hopmax:

1) OIIYyIICHUE («OTPAKCHUE OTJCIbHBIX UYYBCTBEHHO BOCIPUHHUMAEMBbIX
CBOMCTB MPEIMETOB — X LIBETA, (DOPMBI, 3amaxa u BKyca»);

2)  Bocmpusitue («UETOCTHBIA 00pa3 mpeaMeTa, BOZHUKAIONIUN B pe3ybTaTe
€ro HeMOCPEICTBEHHOTO BO3/ICHCTBUS HA OPTaHbl YYBCTBY);

3) mpexacraBieHHe («COXPAaHMBIIMICS B CO3HAHWU UYBCTBEHHBIH 00pa3

IpeAMETa, KOTOPhIA BOCIPHMHUMAJICS PaHbIIE» ™).

UyBCTBEHHOE TO3HAHUE TOMOTaeT HaM B TOJYYEHUM 3HAHUS 00 OTACIIbHBIX
npeaMerax, 00 MX BHENTHUX CBOWCTBax. Ho O/HO NUITh 4yBCTBEHHOE TO3HAHUE HE
MOXKET JaTh HaM 3HAaHUW O TPUUYMHHOM 3aBUCHUMOCTH MEXIY pPa3IudHBIMU
SBJICHUSAMH, OyJIb TO CMEHAa BpPEMEH TIoJa WU K€ JCHUCTBUS MPECTYIIHUKA HU
npuyuHeHHbIH  Bpea. «HemocpenctBeHHoe  mo3HaHHME — 00JaaeT  CBOMCTBOM
HarISgHOCTH» . «HarmsaHoCThI0 MOXKHO Ha3BaTh TAKYKO mepenady MHpOpMauu 00

o0beKkTe HaOmoAeHUs (UCCIeOBaHMs), NPU KOTOPOM Yy BOCHPUHHUMAIOMIETO 3Ty

26 Bacsies, A. A. [Ipu3HaHue 10Ka3aTeNLCTB HEJOMYCTUMBIMH B X0JI€ CYJCOHOTO CIICICTBHSA B CyJI€ IEPBON MHCTAHIMN
B POCCHIICKOM yrOJIOBHOM Iporecce : MoHorpadus / A. A. BacsieB. — Mocksa : Bonrepe Kiysep, 2010. — C. 11.

27 Jloruka: yueOHHUK IS FOpUIMYECKIX By30B / moa pen. nmpod. B. U. Kupwinosa. — M3a. 6-¢, nepepab. u mpom. — Mocksa
: TK Ben6u, M3a-Bo IIpocnexr, 2008. — C. 10.

28 Jloruka: y4yeOHMK IS IopHMYecKuX By30B / ox pex. npod. B. Y. Kupmnosa. — M3n. 6-e, nepepa0. u momn. — Mocksa
: TK Ben6wu, Uzn-eo IIpocmexrt, 2008. — C. 10.

29 Kazankos, f1. H. ®opwmbl 1 cpencTBa no3HaHus B IpaBonpuMeHHTeNnbHOM nestensHoctu / S1. H. Kazankos //
Cubupckuii ropuandecknii BectHuk. — 2015. - C. 14,
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uH(pOPMAINIO 3aJCHCTBOBAHBI HECKOJIHKO OPTaHOB YYBCTB, U B TEPBYIO OYEpEIb
3peHue»’’.

JIns yCTaHOBIEHHUS NPUYUHHO-CJIEJICTBEHHBIX CBSA3CH YEJIOBEK HCHOJIb3YET
palMoHalibHOE (OMOCPEIOBAHHOE) TO3HAHKME, WM WHA4Ye — MBIIUICHHE. DTo 0OoJiee
CJIOXHBIM MPOIECC, MPOTEKAIOIMIMNA HCKIIOYUTEILHO B MO3re 4eloBeKa. JlaHHBIN
MPOIIECC UMEET CBOM OCOOEHHOCTH.

AHanu3 HAy4YHOW JUTEPATYpPbl MO3BOJISIET BBIAEIUTH CIEIYIOIIME OCHOBHBIC

0COOEHHOCTH MBIIIJICHUA:

1)  oTpaxkeHHE AEHUCTBUTEIBHOCTH B 00OOIICHHBIX 00pa3ax.

2)  omocpenoBaHHOe oOTpaxeHus JedctButTenbHOCTH. (HoBble 3HaHUA
TIOJTy4YalOTCsl HA OCHOBE MMEIOIUXCs. Takoe HOBOE 3HAHUE HAa3bIBACTCS BBHIBOIHBIM).

3)  Hepa3pbIBHAs CBS3b C S3BIKOM.

4) AKTHUBHOC OTPAKCHUC HGﬁCTBHTGHBHOCTH.

Hanvume  BBIIEYKA3aHHBIX ~ OCOOEHHOCTEH  PAllMOHANBHOIO  MO3HAHUS
(MBIILIEHUS) ONPEIENIET €ro BHICIIECE IOJOKEHUE II0 CPABHEHUIO C YyBCTBEHHBIM
no3HanueM. UyBCTBEHHOE MO3HAHUE CIIy)KUT UCTOYHUKOM MaTepHaia JUlsl MO3HAHHS
PaLMOHAILHOTO.

Ho, mHecMOTps Ha TO, 4YTO palMOHAILHOE IO3HAHME MMEET TaKoe
«TJIABEHCTBYIOIIEE» IIOJOKEHHE 110 CPABHEHHMIO C UYyBCTBEHHBIM MO3HAHUEM,
HETIPABUIILHO PACCMaTPUBATh €r0 B OTPHIBE OT MO3HAHWS YYBCTBEHHOTO. YUEHBIMH
OTMEYAETCA, YTO «B PEAlbHOM II03HABATEIHLHOM IIPOLECCE OHM HAXOIATCS B
HEPA3PLIBHOM €IMHCTBE, COCTABISIOT CTOPOHBI, MOMEHTHI E€IMHOTO IIPOLECCa
mo3HaHMsA»"'. YKa3aHHbIE (JOPMBI TO3HAHHUS, CONPUKACAACE, TIO3BOJIAIOT «yCTAHOBUTH
COJIEPIKAHUE MIPEIMETA MO3HAHUS B IPMMEHEHUH TIPAaBa M B KOHEYHOM MTOTE UCTUHY B
paMKax KOHKPETHOIO FOPHIMYECKOTO Jeman >,

[IpUMEHUTENBHO K YTOJIOBHOMY IIPOLECCY, (OPMBI TIO3HAHMS WM IKE
Pa3HOBUHOCTH IO3HAHUS — HEMOCPEACTBEHHOE (IyBCTBEHHOE) U ONOCPETOBAHHOE
(paLMOHATIBLHOE), MOYKHO MPOJAEMOHCTPHPOBATH HA PUMEPE YYACTHUKOB YTOJIOBHOTO
nporecca. OYEBMANBI NPECTYIUIEHHs (CBHAETENHM MO JENy) HEMOCPEACTBEHHO
T03HABAJIM, BOCIPHHUMANIU COObITHS mpecTymuienus. ClieqoBaTenb Win Cy I MO3HAKOT

30 PemrernukoB, B. M. HarnsiqHOCTB B YTOJIOBHOM CyJONPOM3BOJCTBE (YTOJIOBHO-IIPOLIECCY ATBHBIH 1
KpUMuHaIMcTH4YecKuii acriektsl) / B. M. Pemernukos, H. A. Eroposa / Bectn. Bosrorp. akan. MB/] Pocenn. - 2012. -
Ne 2 (21). - C. 162.
31 Jloruka: yueOHUK JUIsl FOpHIMUECKHUX By30B / mof pen. npod. B. U. Kupuniosa. — U3a. 6-e, nepepad. u gomn. — Mocka
: TK Ben6wu, U3n-so IIpocmekr, 2008. — C. 12.
32 Kazankos, f. H. Ykas. cou. - C. 14.
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00CTOSITENHCTBA JIeJla B OCHOBHOM OMoOCpenoBaHHO. Ho, B cOOBITUM TpeCTyIUICHUS
MOTYT OBITh (haKThI, CYIIECCTBYIOIIHME JIOJITO€ BpeMs B HEM3MEHHOM COCTOSHUU YXKE
MOCJIE COBEPUICHUS NPECTYIUICHHS] — MaTepualibHble clielibl mnpectyrieHus. OHu
JOCTYIIHBI JIJI1 HEMOCPEACTBEHHOIO BOCIHPHUATHA cliefoBaTesieMm, cyaoMm. lIpu stom
BAKHO TO, YTO «HEIMOCPEJICTBEHHOE IMO3HAHME BO3MOXKHO JIMIIb B CJIydae, KOrjaa
OCYIIECTBJISIIOTCSL  CIICLIMAJIbHBIE MpOLIECCyalbHbIC JCHCTBHUS, HAIpaBJICHHbIE Ha
oOHapyXeHHE€ Te€X WM WHBIX TMPEJAMETOB, CBEIEHWW, MOTYIIUX CTaTh
JI0KA3aTeNIbCTBAMM 110 JIENTy € UX 00SA3aTeNIbHBIM IPOLECCYATLHBIM 3aKPEITIEHHEM .
HNuade, maxxe (HpaKTHYSCKH MMEIOMIASCS BO3MOXKHOCTh HEIOCPEICTBEHHOTO IMO3HAHUS
00CTOSITENILCTB YTOJIOBHOTO Jiejia ClieJloBaTeleM WIM CyAOoM OyJaeT HEJOCTYIMHOW U
HEpPEATU3YEMOM.

Bo3ssparasch k mnpoieccy MbIIUICHHUS Kak (popMe Mo3HAHUS IEUCTBUTEILHOCTH,
CIEAYyET OTMETUTh TE€ CPEICTBA, MHCTPYMEHTBI U MEXaHU3Mbl, KOTOPBIE IMO3BOJSIOT
HaM OCYIIECTBJISAITh TAKOrO0 poOJia IO3HABATEJILHYIO JI€SITEIbHOCTh. B dyacTHOCTH,
ceryac peyb MOWAET O €AMHMIAX MBIIUICHUS. MBI MBICIUM, U TOJIBKO TaK IMO3HAEM
mup. CojepkaHUEM MBICIU SBJISIOTCS  «OTOOPaXKEHHBIE B HEH MPEIMEThI, HX

CBOMCTBa M OTHOLIEHHs» . COMEPIKAHUEM MBILLIEHHS ABISFOTCS:

o TIOHSTHS,
o CYXKIEHUS;
o YMO3aKIIFOUEHHS.

Kak Ob110 yXe cka3aHO, MBIIUICHHE YCTAHABIMBACT CBA3U MEXKIY MpPEeIMETaMH,
SABJICHUSAMH, COOTBETCTBEHHO, PA3JIMYHBIC NIPEAMETHI U SBJICHUS MATEPUAIIBHOIO MUPA
OTPAKAIOTCA B MBIIUIEHUN YEJIOBEKA OJMHAKOBO — KAaK ONPENEIEHHAS CBA3b HUX
CYILIECTBEHHBIX IIPU3HAKOB, T.C. IIOHATHE CYTb CB3b CYILIECTBEHHBIX IIPU3HAKOM
peamera.

B ¢dopme cyxneHuil oTpaxkaroTcs TE caMmble CBSI3U MEXAY NpeIMETaMH U UX
CBOMCTBaMHU. JTH CBSI3M MOTYT OTPULATHCS, & MOTYT YTBEPKAATHCS, HO B MBILUIEHUU

OHH OyJyT OTPa)KEHBI KaK CYKJICHHS.

33 Kapsikun, E. A. Cnenuduka yronosHo-nporneccyansHoro nosHanus / E. A. Kapsikun // Poccuiickas roctunust. - 2016.
-N9.-C.32.
34 Jloruka: y4eOHHK [UIs IOpHIHYECKUX By30B / of pen. npod. B. Y. Kupumiosa. — U3a. 6-¢, nepepabd. u gomn. — Mocksa
: TK Ben6u, N3a-Bo Ilpocnekr, 2008. — C. 12.
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VMO3aKII0YEHHE — 9TO UHCTPYMEHT MBIIUIEHUS, «IIPU MOMOLIM KOTOPOrO W3
OJIHOTO WIIM HECKOJILKMX CYKAEHUM (OHU Ha3bIBAIOTCS MOCHUIKAMM) BBIBOAUTCS HOBOE
CyXKIeHHE (3aKIFOUCHUE)» .

Takum 00pa3oM, IOHATHS CKIAABIBAIOTCS B CYXKIEHHS, a CYXKICHHS B
YMO3AKIIOYEHHS, 8 O0bEMHSIET HX CIIOCO0 CBA3M DJIEMEHTOB MBICIIH, T.€. JOTHYECKAs
dopma unm unHaue — Gopma MblUIeHUs. Braromaps norudeckoii Gpope coaepiKaHue
MBICITH «CYILECTBYET U OTPAKAET JAEHCTBUTENBLHOCTEY .

Vcxons W3 BBILECKA3aHHOIO, MOXHO CIENaTh BHIBOJ O TOM, YTO MbICAb

ABJISICTCA PE3YJIbTATOM IIPOLECCA ITO3HAHMA OKPYKA0IICTO0 MUpPaA, 1 UMCCT (bOpMBI:

. TIOHSTHE,

hd CYXKICHUC.

[Ipu sTOM yMoO3akiatOueHUE He SBIsIeTCS (QOPMOM MBICTH, HO SBISETCS
WHCTPYMEHTOM MBIIIJICHUS, C TOMOIIBI0O KOTOPOro OOpa30BBIBAIOTCS, BBIBOJSITCS
HOBBIE CYXKJICHHUSI.

Mseiciib B m1000i1 M3 cBoMX (opM (MOHATHE, CYKIEHUE) MOXKET ObITh JMOO
UCTUHHOM, 00 JT0XKHOM. KpuTeprem Takoro pasrpaHUYeHHS SBISIETCS COOTBETCTBHE
MBICIIA  AeWcTBUTENbHOCTU.  (CleloBaTeNbHO, €CIM  MBICAb  COOTBETCTBYET
JNEHUCTBUTEIBHOCTH, TO OHA UCTUHHAS, @ €CJIM HET — JIOKHAS.

Jlns Toro, 4toObl MBICAL ObUIa WCTUHHOW, HEOOXOAUMO OJHOBPEMEHHOE

HaJINYNE IBYX YCIIOBUM:

1)  UCTMHHOCTb MBICIIY 10 COACPKAHUIO;

2)  jmoruyeckas NpaBUJIBHOCTh PACCYKICHUM.

VICTUHHOCTP MBICIM 3aBUCUT OT 3HAHUSA MPEIMETa, OCBEIOMIIEHHOCTH O
peanbHOM MOJIOKEHUU 1€ U MHBIX (PAKTOPOB, KACAIOMIMXCA 3HAHMS (PAKTUUECKOH
CTOPOHBI HCCIIEAYEMOI0 BOIIpOCa.

Jlornueckass TPaBUIBHOCTb PACCYXACHUM SBIAETCS TapaHTHEW TOro, 4YTO
JIOXHBIN pe3yJIbTaT HEe OyJeT MOITY4YeH U3 UCTUHHBIX MBICIIEH, YTO BOZMOXKHO B CIIy4ae
HecoOmoeHnss 3Toro ycinous. CpencTBOM JOCTUKEHHSI M COONIOACHHS YCIOBHS

JIOTUYECKOM IMpaBHJIIBHOCTHU paCCY}KILGHI/Iﬁ ABJIACTCA CO6JII-0,ZICHI/IG 3aKOHOB MBIIIJICHUA.

35 Vkasz. cou. — C. 13.
36 Jloruka: y4eOHHK [UIs IOpHIHYECKUX By30B / of pen. npod. B. Y. Kupumiosa. — 13a. 6-¢, nepepabd. u gomn. — Mocksa
: TK Ben6u, M3a-Bo Ilpocnekr, 2008. — C. 14.
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«3aKOH MBIILIEHNS, WM JIOTUYECKUI 3aKOH, - 9TO HE0OXO0UMasl, CyLIECTBEHHAS CB3b
MBICIIEN B ITPOLIECCE PACCYKACHUD .
CylecTBy€ET Ba BUA IOTHYECKHUX 3aKOHOB, COOIIOJEHUE KOTOPHIX HEMUHYEMO

IMPUBCACT K JIOTUYECKOM MMpaBUJIBHOCTHU paccymneHHI‘/’I, a HIMCHHO:

1)  3aKoHBI dbopManbHON  JIOTHKHU («B COBPEMEHHOW  JIOTHKE
paccMaTpUBAIOTCS KaK TOXKJIECTBEHHO-UCTUHHBIE BBICKA3bIBAHMS, WU JIOTHYECKHUE
TaBTOJIOTUH, O0YCJIABIMBAIOT MPABUIBLHOCTh paccyXaeHui. braarogaps ux nenlcTBHUIO
BBIBEJICHHE HOBBIX 3HAaHMM W3 HCTUHHBIX M MPOBEPEHHBIX CYXKICHUN C
HEO0OXOIUMOCTBIO IPUBOJUT K UCTUHEY);

2)  3aKOHBI JUANEKTUYECKOW JIOTUKH («3aKOHBI JUATEKTUKU — €IUHCTBA U
O00ppOBI  MIPOTHUBOIOJOXKHOCTEH, B3aUMHOTO  TEPEX0Ja  KOJUYECTBEHHBIX U
KAQ4E€CTBEHHBIX U3MEHEHUM, OTPULIAHUS OTPULIAHUS] — SBJISIFOTCA HE TOJBKO 3aKOHAMH
00BEKTUBHOTO MUPA, HO U 3aKOHAMU MBIILIEHUS. ... CO3HATENbHOE MPUMEHEHUE ITUX
3aKOHOB B MPOIIECCE MO3HAHUSA MO3BOJISIET BOCIPOU3BECTH B MBIIUICHUU JTAAICKTUKY
MaTepUaJIbHOrO0 MUpPA: B3aUMOCBS3b SIBIICHUM, X U3MEHEHUE U Pa3BUTHUE, NPUCYIIUE

MM [IPOTHBOPEYHS U T. 1.»"°).

BaxkHo mnoHUMAaTh, 4YTO JUANEKTUYECKUE 3aKOHBI TOMUUHSIIOTCS 3aKOHAM
(hopMaTbHO-JIOTHYECKUM, TIOCKOJIbKY 0€3 MOCIEAHUX HEIb3sl MPABMWIHHO PACCyKIaTh
0 IMAJIEKTUKE MAaTEPUATBLHOIO MUpA.

Tak OCHOBHBIMH («TaK KakK BBIpAXKAIOT KOPEHHBIC CBOWCTBA JIOTUYECKOTO
MBIIIJIEHUSI — €r0 OMPEAEIEHHOCTh, HENPOTHUBOPEYMBOCTh, MOCIECAOBATEIBHOCTh M

000CHOBaHHOCTHY) 3aKOHAMH (POPMATTLHOM JIOTHKH SIBIISTFOTCS:

)  3akoH TOXAecTBa («BCSKash MBICIb B IMPOLECCE PACCYKICHUS HOJKHA
OBITh TOXKJIECTBEHHA CaMOM cebe (a ecTh a, WM a = a, TJe N0/l @ MOHUMAETCs Jiro0as
MBICIE)»>. JIIs COOMIONEHHS 3TOr0 3aKOHA HEOOXOAMMO YETKO COOII0JATh B XOIE
paccykJIeHUs CIEAYIOIINE YCIOBHS 3aKOHA TOXK/IECTBA:

a. TOKJIECTBO MpeaMeTa MbICH. TpeGoBaHUE COXPAHATH ONMPECICHHOCTD U

IMOCTOAHCTBO IIpEAMCETA MBICIIM B XOJ1€ BCEIrO MBICIIUMTCIBHOI'O IIpOoHccCa.

37 Ykas. cou. - C. 15.
38 Jlormka: y4eOHHK [T I0pUINYECKUX By30B / of pen. mpod. B. WM. Kupnnosa. — U3x. 6-e, mepepal. u gon. — Mocksa
: TK Ben6n, U3n-so IIpocmexkr, 2008. — C. 15.
39 Vkas. cou. — C. 16.
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b. TOKJIECTBO MBICIH 00 3TOM mpeameTe. «Kaxxnas BeipakeHHas 10 MOBOTY
JIAHHOTO 0OBEKTA MBICIIb JI0JDKHA COXPAHATH CBOE COZIEpKAHUEN .

2)  3aKOH HENPOTHBOPEYMs («IBa HECOBMECTHMBIX' CYXKIEHHsS HE MOIYT
ObITh OJJHOBPEMEHHO HMCTUHHBIMM; MO KpalHeW Mepe, OJHO M3 HHUX HEOO0XOIUMO
710%HO0»*). TIpUMEHHTENBLHO K YIOJOBHOMY IIPOLECCY 9TO O3HAYAET, YTO MBIILIEHUE
Opy  MUCCIENOBAHUU  JIOKA3aTeNIbCTB  JOJKHO  OBITh  IOCJENOBAaTEIbHBIM U
HEMPOTHUBOPEYHMBBIM. «HemomycTuMo mpunuceBaTh MpeIMeTy Kakoi-Tu0o MPU3HaK, a
3aTeM B XOJI€ PACCYKIEHHs TOT PU3HAK Y TOrO XKe IPEAMETa OTPHLIATEY .

3)  3aKOH WCKIIOUYEHHOTO TPEThEro («Ba MPOTUBOPEYAIINX CY>KICHUS HE
MOTYT OBITh OJJHOBPEMEHHO JIOKHBIMH, OJHO M3 HUX HEOOXOJUMO HCTUHHO: a €CThb
6o 0, mibo He-6. MctuHHO 11MOO0 yTBEepkAeHHE HEKOTOporo ¢akra, JmudO ero
orpuianue. Tperbero He gano»*). DT0 03HAYAET, YTO OJHO M3 B3AMMOUCKIFOYAKOIINX
CYKJIEHUI HENTPEMEHHO UCTUHHO, JPYIO€ JIOKHO U «HUKAKOI'O TPETHErO YTBEPKICHUS
110 TOMY K€ TIOBOJy BBICKA3aTh HEIb3s» ™.

4)  3aKOH JAOCTAaTOYHOI'O OCHOBaHHS («BCSIKAsi MBICIIb MPU3HAETCA UCTUHHOM,
€CJIM OHA MMEET JI0CTATOYHOE OCHOBaHME. Ecin ecTh 6, TO €CTh M €ro OCHOBaHHE a» ™).
«3aKOH JOCTAaTOYHOI'O OCHOBAHHUSA SBIISETCS OTPAKEHHEM BCEOOIEH B3aMMOCBS3H,
CYILIECTBYIOIIEH MEXIy IMpeAMEeTaMu, SBJICHUAMH B OKpyXkarouiem Mupe. B
COOTBETCTBHUH C 3TUM JOCTATOUYHOE OCHOBAHHE - 3TO JII00asi MBICIb, YK€ IPOBEPEHHAS
U TpU3HAHHAg HCTHUHHOW, M3 KOTOPOM C HEOOXOJIMMOCTBIO BBITEKAET UCTUHHOCTD

JIPYTOU MBICII.

B mpouecce paccykaeHUN BO3MOXKHBI OLIMOKH, CBSI3AHHBIE C HApYLIEHUEM
3aKOHOB JIOTUKH (JIOTHYECKHE OIIHUOKH).

BBII[CJ'IHIOT JABa OCHOBHBIX BH 4 JJOTHYCCKUX OIIHOOK:

40 Bacsies, A. A. [Ipu3Hanue 10Ka3aTeILCTB HEAOMYCTHMBIME B X0OJI€ CYJICOHOTO CIICACTBUS B CY/IC TICPBOM HHCTAHIHH
B POCCHICKOM yTOJIOBHOM Iporiecce : MoHorpadust / A. A. Bacses. — Mocksa : Boarepc Kiysep, 2010. — C. 12.
41 BuaMu HECOBMECTHMBIX CYXKIICHHH SIBJISIFOTCS IPOTHUBOIIOJIOKHBIE M IIPOTHBOpeyalue cyxaenus. [Ipu atom non
MIPOTHUBOIOJIOKHBIMH CYXICHUSMH OHHUMAIOTCS JIBA CYXK/ICHHS, B KOTOPBIX MPU3HAK OTHOCHTCS KO BCEM MpeAMETaM
HEKOTOPOT0 MHOXKECTBA, HO B OJIHOM M3 HUX 3TOT MPHU3HAK YTBEPIKAACTCS, & B IPYTrOM 3TOT XKe MPU3HAK OTPHUIIACTCSI.
[Moj mpoTHBOpEYALIMMH CY>KACHUSIMH TOHUMAIOTCS CY)KICHUS, B OJHOM M3 KOTOPBIX YTO-TH0O0 yTBEPIkKAASTCS (UITH
OTPHIIACTCS) O KaXIOM MPEeIMETE HEKOTOPOTO MHOXKECTBA, & B IPYTOM — TO K€ CaMoe OTpHIacTcst (YTBEPIKAACTCS) O
HEKOTOPO# YaCTH 3TOTO MHOXKECTBA. JTH CYKJCHHUS HE MOTYT OBbITh OMTHOBPEMEHHO HH MUCTHHHBIMH, HH JIOKHBIMU: €CITH
OJTHO U3 HUX MCTHHHO, TO APYroe JIOKHO, U HA00OPOT.
42 Jloruka: y4eOHHK U FOPHUINIeCKUX By30B / mof pen. npod. B. Y. Kupninosa. — U3x. 6-e, mepepad. u gon. — Mocksa
: TK Ben6u, U3n-so IIpocmexkr, 2008. — C. 17.
43 Bacsie, A. A. Ykas3. cou. - C. 12.
44 Jloruka: y4eOHUK JUTS FOPUINIECKUX BYy30B / oj pea. npod. B. U. Kupuimosa. — U3z, 6-¢, nepepad. u gomn. — Mocksa
: TK Ben6wu, U3a-so IIpocmexrt, 2008. — C. 19.
45 BacsieB, A. A. Ykas. cou. - C. 13.
46 Jloruka: y4eOHHK TS FOPHUIMIECKUX By30B / mof pen. npod. B. W. Kupustosa. — U3a. 6-¢, nepepab. u gom. — Mocksa
: TK Ben6u, N3a-Bo Ipocnexkr, 2008. — C. 20.
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1)  mapanorusm ((oT rped. paralogismos — BO3JI€, OKOJO JOTHKH) — 3TO
HenpeJHaMepeHHas Jiornueckas ommuOka. I[IpuunHa ee BO3HUKHOBEHHUS KpPOETCS B
HEJIOCTAaTOYHO BBICOKOM KyJNbType MBIIIJICHUS, B YaCTHOCTH B  HESICHOU
(GOopMyIMpPOBKE MBICIEH, B HEMOCIEI0BATEIbHOCTH U HEOOOCHOBAaHHOCTH B
pacCy X IEHUSX);

2)  copusm ((oT rped. sophisma — XUTPOCTh, YJIOBKA) — 3TO MpeHAMEpPEHHAas
Joruueckas omuoOKa, Onaromapsi KOTOpOM HEBEPHOE pAacCyXXJEHHE BBIIAeTCS 3a

HCTHUHHOE).

I[To wmuenuto A.A. BacseBa  «hopMaabHO-JIOTHYECKHE  3aKOHBI B
COJIEpKaTEJIbHOM IIJIaHE MPEACTABISIOT COO0M CBOMCTBA MBICIH, KOTOPHIE BHIPAKAIOT
O0COOCHHOCTH MBIIIJIEHUsI M JIeKaT B OCHOBE BCEX YMCTBEHHBIX OINEpaluid, B TOM
4pCIIE ¥ IPY UCCIIENO0BAHNY JI0KA3aTEIbCTB

B nutepatype Takke oTMeuaeTcs, 4TO «B Mpollecce CyAeOHOro CIIEICTBUS
JIOTUYECKUE TpaBUja CHOCOOCTBYIOT TIIyOOKOMY, BCECTOPOHHEMY M CTPOTOMY
UCCJIEIOBAHUIO JTOKA3aTEIbCTB, BBIICHEHUIO B3aUMOCBSI3EH MEX1y HUMH, TOHUMAHHIO
COBOKYIHOCTH JOKA3aTENLCTB KaK HEKOTOPOM LETOCTHOM CHCTEMBI» .

Takum o0pa3zoM, cyOvekm TIO3HAHUS, U, COOTBETCTBEHHO, JOKa3bIBaHUS B
YTOJIOBHOM TMPOIECCE JOMKEH PYKOBOJCTBOBAaThCA B CBOEU JESATEIBHOCTH 10
PEKOHCTPYKITUHM COOBITUM TMPOIIOr0 JIOTMKOH, a B YacTHOCTH — (OpMajbHO-
JIOTUYECKUMHU 3aKOHAMU, IPUBEJICHHBIMU BBIIIE, @ TAKKE 3aKOHAMU JTUAIEKTUYECKOU
goruku. Ilpum »3ToM, B mpolecce OCYIIECTBIECHUS CBOEH IMO3HABATEIbHOM
NEeATeNIbHOCTU CYOBEKT JI0Ka3bIBaHMs (MTO3HAHUS) JIOJDKEH H30eratb COBEpIICHUS
JIOTUYECKUX OIIMOOK, KOTOphIE, B KOHEYHOM cueTe, 00s3aTeIbHO IPUBEIYT BECH
YTOJIOBHBIN MPOIIECC M0 KOHKPETHOMY JIeNly K MPOBaJly, TOCKOJIbKY B TAKOM Cllydae He
OyIyT AOCTHTHYTHI 1M M 3aJa4d YrOJOBHOTO IIpoIlecca, 3aKperuieHHbIE B CT. 6
VYronoBHO-TIponieccyanbHoro koaekca Poccuiickon @enepanuu. Hanportus, crporoe
coOJI0ICHUE 3aKOHOB JIOTUKHW He rapantupyeT Ha 100 % (T.K. CyIIeCTByeT MHOYKECTBO
UHBIX (PAKTOPOB), HO CYIIECTBEHHO TOBBIIIACT IIAHCHI IO OKOHYAHUIO BCETO
YTOJIOBHOTO TMpollecca MOJYyYUTh IPUTOBOP CyJa, KOTOPBIM OyaeT  3aKOHHBIM,
00OCHOBaHHBIM M CIPABEJIMBBIM, a TaKXe JOCTUTHYTh IeJed W Ha3HAuYCeHUS

YT'OJIOBHOTO ITponecca B ICJIIOM.

47 Bacses, A. A. Yka3. cou. - C. 15.
48 BacsieB, A. A. Yka3. cou. - C. 15— 16.
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B Hay4HOI nuTEpaType OTMEYAETCs, YTO «BCSIKOE JIOTMYECKOE JT0Ka3aTeIbCTBO
COCTOMT M3 TpeX vacTel: Te3uca, T.e. CYXKIEHHUS, UCTUHHOCTH KOTOPOIrO CIEIyET
J0Ka3aTh, apryMEHTOB - T€X CYKJIEHUMH, KOTOPbIE IMPUBOIATCS B IMOATBEPKICHUE
Te3HMca B KaueCTBE €ro JOCTATOYHOTO OCHOBAHUS; JEMOHCTpALIUHU, T.€. JOTHYECKOTO
BBIBEJICHUSI TE3MCAa U3 apryMEHTOB U PACCYXIAECHHUI, KOTOPBIE MOKa3bIBAIOT, MOYEMY
ATUMU apryMeHTaMu 00OCHOBBIBAETCS UMEHHO 3TOT TE3UCH.

[IpumeHuTENBHO K YroJIoBHOMY Iipoueccy A.A. BacsieB BBIABUHYII TE3UC O TOM,
YTO «JIJIs1 MPABUIILHOTO MCCIIEOBAHUS JI0KA3aTEeNIbCTBA, ONPENICTICHUSI €r0 3HAYCHUS U
MECTa B CUCTEME APYIUX JI0Ka3aTENIbCTB MO AEIY, AJI1 UCIOJIb30BAHMS €r0 B KAUYECTBE
CpelCTBa JIOKa3bIBaHUS YYACTHUK TIpolLecca JOJKEH YEeTKO MPeJCTaBIsATh cebe
COJIEpKaHKE JAHHOTO CBEJICHUS, €r0 CYITHOCTh (CBOMCTBA)».

Takum oOpa3oM, MOXKHO cCJelaTh BBIBOJ O TOM, YTO, MO MHEHHUIO aBTOpa,
NO3HAHUE COJEPKAHMSI JOKA3ATEIbCTBA CyTh IPOHUKHOBEHUE B €0 CYIIHOCTh. Takas
NO3UIMsA, COOTBETCTBYET HAIIMM TMPEJACTABICHUSIM O I[IO3HAHUM, HCCIEI0BAHUU
J0KAa3aTeJIbCTB.

Wrak, 115 Toro, 4ToObl MPOHUKHYTH B CYIIHOCTh JOKA3aTeIbCTBA, HEOOXOAUMO,
YTOOBI MPOIIECC €0 MO3HAHUS NMPOTEKAJl «B COOTBETCTBHH C MPABUIIAMHU JIOTUYECKOTO
JI0Ka3aTenbCTBa: 1) K TE3UCy JI0Ka3aTelIbCTBa; 2) K apryMEHTaM JI0Ka3aTelbCcTBa; 3) K
nemMoHcTpanuu (hopme) T0Ka3aTebCTBa.

PaCCMOTpI/IM KPpUTCPpHUHU OLCHKK BCCX TPEX COCTABIAIOMIMUX JIOTHYCCKOIO

JI0Ka3aTeNIbCTBRA!
1. Te3uc mokaszaTenbCcTBa (TO TMOJIOKEHHE, HWCTHHHOCTh WM JIOKHOCTH
KOTOpOro Tpebyercss J0KasaTh). OH «IoIDKeH OBITh TOYHO OTMpEJEIICH,

chopMmynupoBaH U 00s3aTEIBLHO OOBSIBIEH, 4YTOOBl YYACTHUKU MCCIIEIOBAHUS
NOPEICTaBIsIM TO, O 4YeM HUJeT peub». [Ipm ATOM cam Te3UuC «IOJKEH OBITh
chopMyIMpoBaH B KaTETOPUYECKOM CYKIACHUU», «OCTaBaThbCS HEU3MEHHBIM Ha
IPOTSHKEHUHU BCETO IPOIIECCa 00O0CHOBAHUS» ™ .

2. AprymeHTbl (OCHOBaHUSA). OHU «JIOJKHBI OBITh UCTUHHBIMH,
JOKa3aHHBIMU, HE TOMJEKAIIUMH COMHEHHUIO», T.€. «JIOJDKHBI HECOMHEHHO
CYIIECTBOBATh U IO CBOEMY COJACPKAHUIO OBITh JOCTATOUHBIMH JJISl YTBEPKIICHUS

JTOKA3bIBAEMOTO TE3UCa» ",

49 Bacsies, A. A. Yka3. cou. - C. 16.
50 Bacses, A. A. Yka3s. cou. - C. 17.
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3.  JleMOHCTpalus J0Ka3aTeNbCTBa (CYKIEHUE M3BECTHBIM M HECOMHEHHBIM
00pa30oM OTHOCHTENLHO yCTaHABIUBAEMOro). OHa «IOJDKHA 0OECHIEYUTD JIOTHYECKOE
CIIEJIOBAHMUE TE3UCA U3 APIyMEHTOB 110 IIPABUIAM YMO3AKIIOUEHHUS, YTOObI JIOTHYECKAs]
CBSI3b MEX/Iy HUMU ObLiIa 0€3yIPEUHO IPOAEMOHCTPUPOBAHA» ',

TakuM 00pa3oM, MOXKHO CHENATh BBIBOA O TOM, 4YTO MCIOJIbL30BAHUE U
COONIONEHNE 3aKOHOB JIOTMKH (Kak (DOPMalbHOM, TaKk W JUAJIEKTUYECKOW) IIpH
I03HAHMH, MCCIEN0BAHUM JOKA3ATENBCTB «CIIOCOOCTBYET MOIYUYEHUIO KaueCTBEHHBIX,
HENPOTHBOPEYMBBIX, 0OOCHOBAHHBIX BBIBOAOB (3HaHMM)». IIpH 5TOM C JIOTMYECKOM
CTOPOHBI 00OCHOBAHHOCTh BBIBOJA 3HAYMT, YTO OH «CIENaH B CTPOrOM COOTBETCTBUM

C IIpaBUJIaMU JIOTUKHU U3 HCKOTOpOﬁ COBOKYITHOCTHU UCXOIHBIX lIaHHLIX))SZ.

Ha ocHOBaHMM BCEro BBILIEU3JIOKEHHOTO Mbl MOXEM CIE€JIaTh CIEAYIOLIUE
BBIBO/IbI, HA KOTOPBbIE Mbl OyJleM ONUPAThCS B MOCIEAYIOMIUX Maparpadax HacToseH

paboThI:

1) TIlo3HaHwe B YroOJIOBHOM TMPOLECCE TOXKAECCTBEHHO I[IO3HAHUIO B
obmeduinocopckoM CMbICIE, OCYIIECTBISETCS Ha JABYX CTaausX YrOJOBHOTO
nporecca (MpeaBapuTEebHOE paccieoBaHue U CyAeOHOe pa3OupaTebCTBO) U TIPH
ATOM SIBJISIETCSI CHHOHUMOM JIOKAQ3bIBaHUS TI0 YTOJIOBHOMY JIETTY.

2)  Jloxa3piBaHHWE B YrOJOBHOM IIPOIIECCE HMMEET CBOM OCOOCHHOCTH, a

UMEHHO:
a. bouiee y3kuii nmpeaMer 1mo3HaHus;
b. PeTpocnieKTUBHBIN XapakTep MO3HAHUS,
C. OTtcyTcTBHE NPUHIMIIMAIBHON HOBU3HBI PE3YJIbTATA;
d. Crporas hopMaau30BaHHOCTH MPOIIECCa;
€. Heo0xoaumMocTh NPUHSTHS pEIICHHUS.

3)  Jloka3piBaHME B YIrOJIOBHOM IMpOIECCe IOJDKHO OTBeYaTh TpeOoBaHUs
VIIK PO, Teopun nmo3Hanus (THOCEOJOTHUN) U JIOTUKU, YIUTHIBas KX OCOOCHHOCTH U
BHYTPEHHHUE MEXAHU3MBI.

4)  HccnenoBaHue JOKa3aTEIbCTB IO YTOJIOBHOMY €Ny SIBJISIETCS YACTHBIM
CllyyaeM MO3HaHHUA (JJOKa3bIBaHMS) B YTOJIOBHOM IPOLIECCE, a 3HAYUT MU OHO JOJKHO
COOTBETCTBOBATh BCEM TPEOOBAHUSM, TMPEABSIBISIEMbIM K TMPOIECCY IMO3HAHMS

(oKa3bIBaHMS) TIO YTOJIOBHOMY JIETy.

51 Bacsie, A. A. Yka3. cou. - C. 18.
52 Bacses, A. A. Yka3s. cou. - C. 19.
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S5)  Jlornueckue 3aKOHBI CIOCOOCTBYIOT TIOJHOMY, BCECTOPOHHEMY U
OOBEKTUBHOMY HCCIIEOBAHUIO JIOKA3aTENbCTB, BBIICHEHHIO B3aHMMOCBSI3EH MEXIy
HUMH, IIOHHMAaHUIO COBOKYIIHOCTH JOKAa3aTe€IbCTB KaK HEKOTOPOM LEIOCTHOM
CUCTEMBI, & TaKXK€ CIOCOOCTBYET IMOJYYEHHIO KaueCTBEHHBIX, HEMPOTHUBOPEUUBBIX,
000CHOBaHHBIX BBHIBOJIOB (3HAHMIA).

6) Jlormdeckoe JOKa3aTEIbCTBO COCTOMT U3 TE3UCA, APTYMEHTOB H
JEMOHCTpPAllUHd, OLEHKAa KOTOPbIX  IO3BOJSET IMPOHUKHYTh B  CYIIHOCTh

JOKa3aTcCJIbCTBA, ITIO3HATH €T0.
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1.2 TlonsiTHE M CYHIHOCTH A0KA3aTEJIbCTBA B YTOJOBHOM Ipolecce

B npensiayiem naparpade Mbl pacCMOTPENH BOIIPOCHI MTPUPOIBI UCCIIEAOBAHUS
JI0Ka3aTeNIbCTB, BBIBMIM OCOOCHHOCTH IMO3HAHUS B YTOJIOBHOM IPOIECCE, a TaKkKe
paccMOTpeNld TPUYHMHBI CYNIECTBYIOLIETO MOJIOKeHHs Bemieil. Kpome Toro, Mel
BBISIBWJIM KPUTEPUU OLEHKH JIOTHYECKHX JIOKa3aTeIbCTB B  MpoOIEcCce UX
uccienoanus. CrenoBaTeNbHO, celyac HAcTajlo BpeMsl pa3o0parbesi C MPEeaIMETOM
UCCIIEJIOBAHMS M3Y4aeMOro B HACTOsAIIeH paboTe, a UMEHHO — JOKa3aTeIbCTBAMH B
yTOJIOBHOM IIPOILIECCE.

Kak w3BecTHO B Mupe TMpaBOBOW HAyKH TMPOIECC JOKAa3bIBaHUS U
J0Ka3aTeNnbCcTBA — «OCHOBHBIE BOIPOCHI OMPEIEISIONINE CYIIHOCTH YTOJOBHOTO
mporeccan .

Kak Hamu yxe ObUIO OTMEYEHO, 3HaHHE 00 OOCTOSATENBCTBAX, IMOJJIEKAIINX
JOKAa3pIBAHUIO B YrOJOBHOM IIPOLIECCE€ MBI TOAy4YaeM IyTeM paboThl C
nokazarenbcTBamMu. BumneBenkuit K.B. B 3TO#l cBsi3M Takke yKa3bIBaeT, 4TO
«BBICIIEH (QOpMON OTpakeHUs OOBEKTUBHOTO MHpa SABISETCS MBICIUTEIbHAS
IeSITeIbHOCTh YEJIOBEeKa, BKJIIOYAIOLIAasi BOCIPHUSATHE, IONYy4YCHHE U IepepaboTKy
MH(pOPMAIIUK, HA OCHOBE KOTOPHIX MOABJISIETCS 3HAHKEN .

«B OCHOBY THOCEOJIOTUYECKON XapaKTEpUCTHKH TMOHATUS JIOKA3aTEIbCTB
OJIOKEHO (pritocoPCKoe yueHne 00 OTPaKEHUH KaK BCEOOIEM CBOWCTBE MAaTEPUI» .
OT0 3HAYUT, YTO JIt00OE COOBITHE B MPOILIOM OCTABISET CBOM Ciiell, KOTOPBIA MOXKET
ObBIT Kak MaTepualbHBbI, TaK W HACATbHBINA, T.e. OTPaXKaeTcsl Ha NpeaMeTax
MaTepHaJIbHOIO MUpa WM B CO3HAHUM Joneil. iIMeHHo oOHapyskeHHe, Qukcauus u
COXpaHEHHE CIIEJIOB MO3BOJIAET HaM B JalbHEHIIEM MOJYYUTh J0Ka3aTeIbCTBO IO
cMmbicny YIIK PO.

CrnenoBaTenbHO, MBI MOXXEM CIENaTh BBIBOA O TOM, YTO JOKa3aTelbCTBO B
YrOJIOBHOM IIPOIECCE — CPEACTBO IMO3HAHMA B YrosoBHOM mpouecce. [Ipu stom

«(popMHUpOBaHUE KAXKIOI0 U3 HUX KaK CBEACHUS O MPOUCIIEIIIEM COOBITUM OCHOBAHO

53 I'pebenkun, I1. . OcobeHHOCTH Ipoliecca JOKa3aTesIbCTB U JOKa3bIBaHUs B yrosoBHoM nporecce / I1. 1. I'pebenkun
// TlyTr HayYHO-TEXHUYECKOTO ¥ SKOHOMHYECKOTO PAa3BUTHS B COBPEMEHHBIX YCIOBHAX: HPOOJIEMBI U MIEPCIEKTUBHI :
cO.1p. KoH(. / aBT. HEKOM. opr. «CeBepo-KaBkasckast akazieMuss HHHOBAIIHOHHBIX TEXHOJIOTHH B 00pa30BaHUM U HAYKe».
— Ilpumopckoe, 2015. — C. 145.
54 Bumneseuxkwuii, K. B. MccienoBanue 10ka3aTenbeTB Ha MIPEABAPUTEIILHOM CIICICTBUU U B Cy1eOHOM
pasdupaTenbCcTBe : TUC. ... Kaua. ropua. Hayk: 12.00.09 / Bumnesenkuii Kupuin Banepbesuu. - Kpacuoaap, 2001. - C.
12.
55 Umenko, I1. T1. Kirouersie mpobiemMsr yroioBaoro cymonpounspogactsa / I1. I1. Mimenko, E. I1. Uienko // Lex
russica. - 2016. - N 9. - C. 231.
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Ha CMOCOOHOCTH JIOOOr0 MpeAMEeTa WIM SBJICHUS TOJ BO3JCHCTBHEM JIPYroro
M3MEHSATHCS MJIM COXPAHATH CIebl (OTIIEYaTKU )» .

[lonsTue noka3arenbCTBA JIEKUT B OCHOBE «PEUICHHM TEOPHENM M 3aKOHOM
TaKMX BOIPOCOB, KaK OTHOCHUMOCTb M JOMYCTUMOCTb JOKa3aTelIbCTB, KPYr H
coJiep>)KaHue CHocoO0B OOHApyXEHHs, 3aKpEIUICHUs, MPOBEPKM M OLEHKH UX,
IPOIIECCYATbHBIA PEXKUM HCIOJIBL30BaHMS OTACIBHBIX BHUJIOB JIOKA3aTENLCTBY , a
IPaBUJIBHOE €T0 OMPEJICTICHUE B UTOTE SBISETCS HEOOXOUMBIM YCIIOBUEM BBIHECEHUS
3aKOHHOTO M OOOCHOBaHHOT'O pEIICHUS MO ey, JOCTHXKEHHUS IeJied yrojJOBHOrO
IIpoIeCCa B LIEJIOM.

B.A. Ycnenckuit nucan: «/lokazarenbcTBo — 3T0 yOeIUTEIBHOE PaCCyXKICHHE,
yOexaroliee HaC HaCTOJIBKO, YTO C €0 MOMOIIBIO MBI CITOCOOHBI YOEKAATh APYTUX).

Takxe 10Ka3aTeNbCTBOM HA3bIBAIOT «IMPUEM, K KOTOPOMY MHpuUOEraroT ¢ TOH
IeNIbI0, YTOOBI YOEAWTHCS B MPABUIBHOCTH KaKOTO-IMOO TIOJIOKEHHS, BEPHOCTH
NO3HAHUS WM — B TOM CIIy4ae, €ClM JaHHOE IOJO0KEHUE OCIAapUBAETCS, - JISl TOTO,
4TOOBI €IIE Pa3 €ro JAOMOJIHUTH U HOATBEPAUTEY .

B.JI. CnacoBuu nucan: «Korma Mbl mO3HaéM HM3BECTHBIE SIBJIEHUSA, KOTJa M3
CO3€pLAHMs CBA3€H U OTHOLIEHWHA MEXAY NMPEAMETaMH Mbl IPUXOIUM K U3BECTHOMY
yOEXKIEHUI0, TO Mbl HAa3bIBAEM TE JJAHHBIE, KOTOPBIE MOPOIUIN B HAC 3TO YOEKIEHUE,
J0Ka3aTelbcTBaMU. Beskoe yOexaeHne NepKUTCs Ha J0Ka3aTelbCTBAX U MPOYHO JI0
TEX MOP, IOKA €r0 OCHOBAHUS — J0KA3aTEIbCTBA HE MOMIATHYJIIUCE) .

«Jloka3aTenbCTBO B JIOTMKE — 3TO ONPEACICHHBIM NPUEM PACCYKICHUU,
NO3BOJISIIOLIMN BBISIBUTH CYTh SBJICHHM, KOTJIa HA OCHOBE KAKUX-TO OOCTOSATENHCTB
OTPHIIAETCS UM YTBEPKIAIOTCS JAPYTHE, HE YCTAHOBIEHHBIEN ™.

Takum oOpa3zoM, aHaTU3HUPYS BBIIECKA3aHHOE, Mbl MOKEM CJIEIaTh BBIBO, YTO
J0KA3aTeJbCTBAMM B CAMOM OOIIIEM CMBICIIE SIBJISIFOTCSI OCHOBAHMSI HAILIEH BHYTPEHHEN
YBEPEHHOCTH B UCTUHHOCTH MOJTYYECHHBIX HAMH 3HAHUM.

[IpoOGnema CymIHOCTH M MOHSATHS JOKA3aTeIbCTB ObUIA M OCTAETCS MPEAMETOM
CaMOro NMPUCTAIIBHOTO BHUMAHUS MCCIEIOBATENIE Ha BCEM NPOTSHKEHUM PA3BUTHS

POCCUICKOM YTOJIOBHO-IIPOLIECCYATIbHON HAYKH.

56 Bumnesenkunii, K. B. Ykas. cou. - C. 66.

57 I'pebenkun, I1.1. Yka3. cou. - C. 149.

58 Kparkas ¢unocodcekas sHimkinonenus : suiukinonenus / Pen.-coct. E. ®. I'yockwit, I'. B. Kopabiesa, B. A.
Jlytuenko. — Mocksa : Uzn. tp. I[Iporpecc — « Qunuknonenus», 1994. — C. 141.

59 CnacoBuy, B. [I. O Teopuu cynieOHO-YTOJIOBHBIX JOKa3aTEIbCTB B CBSI3H C CyJI0yCTPOWCTBOM U CYIONPOM3BOACTBOM
[DnexTponnsiii pecypc] / B. [. Cmacosuu. — Mocksa : JlekcOcr, 2001. — C. 5. - Pexxum mocryma:
http://www.twirpx.com/file/1416880/.

60 I'pebenkun, I1.11. Ykas. cou. - C. 149.
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DTO CBSI3aHO C TE€M, YTO YTOJIOBHBIM MPOLIECC B CHUIIY CBOEUM MPHUPOJBI MPU3BAH
MOCPEJCTBOM JIOKA3aTEJIbCTB YCTAHOBUTH PA3JIUYHBICE «OOCTOATENBCTBA M (PAKThI
COBEPIIICHHOTO TMPECTYIUICHUS, KOTOPbIE BBICTYHAalOT (YHIAMEHTOM, OCHOBOM
YTOJIOBHO-IIPOLECCYATTbHOM AEATEIbHOCTHA U IPUHUMAEMBIX B XOJE €€ PELICHUID) .

B Hayke yromoBHOTO TIpoIiecca CYMTaeTC s, UTO «I0Ka3aTeIbCTBA 00ECIIEYMBAIOT
peaM3alMil0  HA3HAYEHWS, [PUHIMIIOB  YIrOJOBHOIO  CYJIONPOU3BOJACTBA U
POLIECCYATbHBIX HOPM, TapaHTHPYIOMUX 3allUTy JIMYHOCTH, €€ TMpaB WU CBOOO,
MHTEpPECOB OOIIEeCTBAa U TOCYJAPCTBA OT MPECTYIUICHU», TAKKE OHH «TapaHTHUPYIOT
CTpOTo€ COONIOZICHIE YCTAHOBICEHHOTO MOPSIIKA MTPOU3BOICTBA IO YTOJIOBHBIM JIEJaM,
OCYILIECTBIISIEMOIO MYTEM OBICTPOTO U TIOJHOTO PpACKPBITHUA IPECTYIUICHUH,
M300JIMYEHUS U MIPUBJICUYEHHUS K YTOJIOBHON OTBETCTBEHHOCTH JIUII, UX COBEPIIUBIIUX,
CIIpaBeJIMBOrO  CcyjaeOHOro pasz0dupaTeiabCcTBa W MPABWIBHOTO  IPUMEHCHUS
YTOJIOBHOTO 3aKOHAY.

JlopoxoB B.fl. B 3TOM CBA3M OTMEUAJI, YTO «3HAYECHUE JOKA3aTEJILCTB CBOJIUTCS
B KOHEUYHOM CYETE K KayeCTBY PAaCCIECAOBAHUS U Pa3peliCHUs J€JI, K 3aKOHHOCTU U
000CHOBAHHOCTH PEIICHUH, BEIHOCUMBIX CJICJICTBEHHBIMU OpPTraHaMH U CYJI0M).

Mbl cornacuMcsi ¢ TNPUBEAEHHBIMUA ITO3ULMUSIMU OTHOCHUTEIBHO 3HAYCHUS
JIOKA3aTeJIbCTB Il YTOJIOBHOTO MPOLECCA, MOCKOJIbKY KakJas U3 HUX OTMEYAET TE
XapakTEepHbIE M CYLIECTBEHHBIE 4YEPThl, KOTOPBHIE BaXXHbI HaM JJI1 ITIOHUMAaHUS
3HAYECHUS U OTYACTU MPHUPOJBI JOKA3aTEIbCTB KaK MHCTUTYTAa YIOJOBHOIO IpoIEcca,
HO TpH O3TOM J00aBHM, 4YTO KPOME BCEro TIICPEUYHMCICHHOTO JOKa3aTeIbCTBA
IMTOHUMAIOTCS HaM KaK CPEACTBA IO3HAHUS B YTOJIOBHOM IIPOLIECCE.

Ha ocHOBaHuMM BBIIIIECKA3aHHOI'O, MBI JI€JJa€M BBIBOJ O TOM, YTO IIOHSTHE
JIOKA3aTeJIbCTBA, OMNPEJCISIET HE TOJBKO CYIIHOCTh CaMHMX JIOKa3aTelIbCTB, HO
IPEIONPENEIIAET U CYLIHOCTh BCEr0 YTOJIOBHOI'O IPOLIECCA, & TAKKE JTOCTUKEHUE E€TO
LCJICH.

[ToHsiTHE YrOJIOBHO-IIPOLIECCYAIBHOTO JOKA3aTEIbCTBA 3TO €IIE€ OJWH CIIOPHBIN
BOIIPOC, KOTOPBIM CTOUT B POCCHUICKON FOPUIUYECKON HAYKE C MOMEHTA 3apOXKICHUS
JAHHOI'0 MHCTUTYTa KaK TaKOBOTO, U [0 HACTOALIErO0 BPEMEHHU CIIOPbI 3TU HE
YTHUXAOT.

PaccMoTpum nctopudeckuil myTh JAHHOTO MOHSTHS - «JIOKA3aTEIbCTBOY, - IS
TOTO, YTOOBI MOHATH KAKOBO €0 COJIEpKaHWE HA TAaHHBIM MOMEHT, KAKUM OHO JIOJKHO

OBITb.
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I[J'I?I TOrIO, YTOOBI YBUACTL IIYyThb Pa3BUTUA IIOHATHUA AOKA3aTCIIbLCTBA,

BBIICIIUM CJIICAYIOIIUEC O3TAIlbl 3BOJIOIHHA B3rJIAA0B 110 AAHHOMY BOITPOCY:

o JlOpeBOTIOIIMOHHBIN TEPUOJL
o Cosetckuit nepuon (1917 — 1991 rr.)

o CoBpeMeHHbIN EPHUO/I.

J1opeBOMIOIMOHHBIN MEPUO/I.

[Tonavyamy B OT€UECTBEHHOW HAyKe IMO3WMIIMHM YYCHBIX, KaCaIOIIHECs TMOHSATHUS
JI0Ka3aTeNbCTBA CKJIAJABIBAIIMCH MOJ] BIUSHUEM TEOPUU (POPMAJIBHBIX J10KA3aTENbCTB,
KoTopas 1apwuia B Poccuu mo mpuHATHS CyAeOHBIX ycTaBoB. [loMuMO 3TOTO, B3TIISABI
UCClIeIoBaTeNiell TOTO BPEMEHU TMOJBEPTrajiuCh BIMUSHUIO HEMEIKOW YTroJIOBHO-
POIIeCCyaTbHOU JOKTPHUHBI TOKAa3bIBaHUS, KOTOPas, Kak M3BECTHO, OCHOBHIBAJIACh HA
YYBCTBEHHOM SMIHPU3ME.

Tak, nanpumep, .M. bapumeB cunran, 4YTo «CpeacTBa WIM HCTOYHUKHU
JI0KA3aTeNbCTB 3aKII0YAIOTCS JIMOO B COOCTBEHHOM HETOCPEACTBEHHOM YOEKIEHUU B
npenMere (JIMYHBIA OCMOTP, OCMOTpP TIOCPEIACTBOM CBEAYIIUX JIHI), JOO B
yOEXJIEHUU TOCPEICTBEHHOM (COOCTBEHHOE TMpU3HAHWE, MOKa3aHUsA CBUJETEIEH,
NMChMEHHBIE JOKA3aTENbCTBA)»’ .

[Toxoxero Muenus npuaepxkubaiica B.J[. CnacoBud, oH UCXOAWI U3 TOTO, YTO
«CToco0aMu  TO3HAHMS SIBJISIFOTCS YYBCTBEHHBIA OIBIT (JTUYHBIA OCMOTpP CYyAbEH
CJIEJIOB MPECTYIUICHUSI U CYXKJIEHUS KCIIEPTOB) U MepeaHue WM BOCHPUITHE TY>KUX
yoexaeHuii (CoOCTBEHHOE IMpU3HAHUE OOBUHSIEMOTO, IOKa3aHUsI CBUIETENEH U
IHCHMEHHBIE JOKYMEHT)»”. B IpencTaBieHHONW MO3UIMU MbI BHAUM OTCYTCTBHUE
pa3ITUYEHUS CaMUX JI0KA3aTEIbCTB OT CITOCOOOB UX MOTYUCHHS.

Uro kacaercst 00IIero OmpeaesieHus J0Ka3aTelbCTB, TO B YKa3aHHBIN Mepuoa
YYCHBIE OTPAaHUYUBAIINCH JIOTHKO-TICHXOJIOTHYECKUM aCIIEKTOM dToro moHsTus: S.1.
bapiieB pasrpaHnymBai JI0Ka3aTelbCTBA U YJIHUKH, MO JI0Ka3aTeIbCTBAMU MOHUMAS
«T€ TPUYMHBI, HA KOTOPHIX OCHOBBIBACTCS YOEKIEHHE B JEHCTBUTEIHLHOCTH KaKOTO-
MO0 MPOUCHIECTBUS WM KOTOPHIM IPEAMET UCCIIEA0BAHMS IEIAeTCs M3BECTHBIM» .

B./JI. CnacoBuy akOEHTUPOBAI ITOT AaCHEKT: «JI0KA3aTEIbCTBAMH YIOJIOBHBIMU

61 Anexcannpos, P. A. Tlonsitue 1oka3aTenbCTBa B YTOJIOBHOM MPOLIECCE: CIIOPHBIE BOPOCH! Teopuu / P. A.
Anexcannpos, 1. H. Konapar, T. I1. Perynckas // FOpuandeckast Hayka: UCTOpUs U coBpeMeHHOCTh. — 2012. - Ne 8. - C.
67.
62 Anexcannpos, P. A. Yka3s. cou. - C. 67.
63 bapmes, 5. 1. OcHOBaHMS yTOJIOBHOTO CYJOIIPOM3BOICTBA C IPUMEHEHHUEM K POCCHICKOMY yTrOJIOBHOMY
cynomnpousBonactBy / f. W. bapmes. — Mocksa : Jlekc3cT, 2001. — C. 52.
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HA3bIBAIOTCS OCHOBaHUsA YyOEKIEHUs CyJIbd B BHUHOBHOCTHM WJIM HEBUHOBHOCTH
HOACY AMMOro» ™,

[lonobHass TpakTOBKa OOIIEro OIpeneseHHs] J0Ka3aTeNbCTB COXPAHWIACh H
[I0CJe NPUHATUSA YCTaBa YIrOJIOBHOTO cypomnpou3BoacTtsa, Tak M., doiHuukui
CYMTal, 4YTO IIOHATHE JOKAa3aTEIbCTB O3HAYAET «COBOKYIIHOCTb OCHOBAaHUU
yOeXJeHUsT B JICUCTBUTEIBHOCTH WJIM HEACHCTBUTENBHOCTU OOCTOSTENBHCTBRA,
IO IEXKAILETO CYAeO0HOMY YIOCTOBEPEHHMIO [0 JAHHOMY JETy» .

Cnycts Bpemsi, 0CO3HaB HEJOCTATOYHOCTh JIOTUKO-TICUXOJIOTMYECKOT0 MOAX01a
K OIPEIEICHUIO JOKAa3aTeIbCTB B YIOJOBHOM IIPOLECCE, YUYEHBIE INPUIIN K HOBOU
TPaKTOBKE JIOKa3aTelibcTBa. Temeph J0Ka3aTelIbCTBO IMOHUMAJIOCh Kak (axT,
CIIy>KalqMid OCHOBAaHHUEM JUIsl BBIBOJA Cy/a.

Tak, mwnampumep, JLLE. BunagumupoB yTBepxkIan, 4YTO  «YIOJOBHBIM
JI0KA3aTeIIbCTBOM HA3bIBAETCS BCAKHUM (HaKT, UMEIOIMNN Ha3HAYECHUEM BBI3BAThH B CY/IC
yOexXJieHue B CYIIECTBOBAHMM WJIM HECYIIECTBOBAHUU KAKOT0-TMOO OOCTOSITENIbCTBA,
COCTABIISIONIETO HPEIMET CYAEOHOrO UCCIENOBAHMAN ™,

CBoe pa3BUTHE TaKOE OIPEIECICHUE MOHATUS [0KA3aTeIbCTBA IOJYYUIO B
noaxoze B. CiydeBckoro, HO IPeIOKEHHOE UM OIpe/IeTieHHE y>Ke ObII0 MOXO0KEe Ha
coBpeMeHHoe, 3akperieHHoe B 4.1 cr. 74 VIIK P®. Tak B. CinyuyeBckuil nucan «...
10T YTOJIOBHBIMH JIOKA3aTEIbCTBAMH CIIEYET pa3yMeTh Te (aKTHUECKHUE JaHHbBIE, HA
OCHOBAHHMM KOTOPBIX CYJbsi MOXET 00pa3oBaTh B ce€0€ B OTHOIICHUU MPECTYITHOTO
HOCATaTeNIbCTBA YOKICHHE O COOBITUHU MPECTYIUICHUSI U BAHOBHOCTH COBEPIIMBILETO
ero numa»®’.

VYKa3aHHBIA HCTOPUYECKHM TNEPUOJ TMOKA3BIBAET, YTO JOPEBOJIIOLMOHHBIC
IOPUCTBI HE UMEIM OOIIero MHEHHS O CYIIHOCTH (akTa, KOTOpBIM sBisIeTCS
JIOKa3aTEIbCTBOM, IIPY 3TOM MCTOYHUKHM JI0KA3aTEIbCTB HE UCCIELYIOTCS.

Cosetckuii nepuoa (1917 — 1991 rr.)

Boimunckuii A S, kak u Bnagumupos JLE., yTBep:xkaai, 4to 10ka3aTenbCcTBa —

9TO (I)aKTBI )ICﬁCTBPITCHBHOCTPI, Aciiagd aKOCHT Ha TOM, 4YTO p€Yb HACT HMCHHO O

64 CnacoBmd, B. JI. O Teopun cy1eOHO-yTOIOBHBIX JOKA3aTEIBCTB B CBS3H C CYI0YCTPOICTBOM U CYZOIPOU3BOICTBOM
[DnexTponnsrit pecypc] / B. [I. CracoBuu. — Mocksa : JlekcOcr, 2001. C. 17. - Pexxum moctyma:
http://www.twirpx.com/file/1416880/.

65 ®oitannxmii, 1. 4. Kypc yronosaoro cynonpousBoictsa [DnektporHslii pecype] / U. 5. @oitannkmii. — CIIO6. :
Tunorpadus T-Ba «O6mectBennas [lompza», 1910. - Tom 2. - u3a. 3-e. — C. 194 - Pexxum pocryma:
http://www.twirpx.com/file/172758/.

66 Biagumupos, JI. E. Yyenue 06 yronoBHbIx noka3atensctax / JI. E. Bnamumupos. — Tyna : Asrorpad, 2000. - C.
100.

67 CiyueBckuii, B. YueOHUK pycckoro yroioBHoro npouecca. CynoycTpoiicTBO — CyAOTIPOM3BOACTBO [DIEKTPOHHBINA
pecypc] / B. CnydeBckuid. - 4-¢ u3., norr. u uctp. - CI16.: Turm. M.M. CracroneBuua, 1913. - C. 376. - Pexxum mocryma:
http://www.twirpx.com/file/700721/.

29


http://www.twirpx.com/file/700721/
http://www.twirpx.com/file/172758/
http://www.twirpx.com/file/1416880/

peanbHBIX OOCTOSATEIHCTBAX, HO HE O 3HAHWHM, OO0 YyKa3aHHBIX OOCTOSATEIHCTBAX:
«JIOKa3aTeNIbCTBA — 3TO OOBIYHBIC (PAKTHI, TE kKE€ COBEPIIAIOIINECS B KU3HU SBJICHUS,
Te K€ BEILH, T€ K€ JIIOJHU, TE K€ AeUCTBUS JIToaein .

Takum 00pa3om, J0Ka3aTeIbLCTBAMU Ha TOT TMEPHUOJ MPU3HABAIUCH (DAKTHI
OOBEKTHBHOW JCHCTBUTEIHHOCTH, WJIM K€ JOCTOBEPHBIC 3HAHMS O HHUX, a TAKKE
MOKa3aHusl, 3aKJIFOYCHUS U T.]I.

Takoli moOAXOJ MPHU ATOM OCTaBJsUT O€3 BHHMAaHHUSA BOIPOC O TOM, OTKyJa
OepyTcst Takue aokaszatenbcTBa. OTBET Ha MoCTaBieHHBINM Borpoc Obul nan M.C.
CtporoBuuem, KOTOPBIA  pa3paboTali  JABOMCTBEHHYIO  TPAKTOBKY  TOHSITHS
JIOKa3aTeIbCTBA: «IOKa3aHWUs OOBUHSEMOTO, CBUJICTENIS, 3aKJIIOUYEHHUS JKCIEepTa,
JOKYMEHTbI, IMEHYEMbIE aBTOPOM HMCTOYHHUKAMHU JI0KA3aTENIbCTB, MPU3HABAIUCH UM
JTIOKa3aTeIbCTBAMH, IOCKOJBKY COJIEpXkalul CBEICHUS 00 OTAENbHBIX (akTax, C
MOMOIIBI0 KOTOPBIX YCTAaHABIUBAIUCH OOCTOATENHCTBA, MOUICKAITUE JOKA3BIBAHUIO,
U KOTOpBIE TOXE€ NPU3HABAIUCH JOKa3aTeabCcTBaMu. lIpu Takod KOHCTPYKIIMU
JI0Ka3aTeIbCTBA-UCTOUHUKN CIIY>KWJIA CPEACTBOM YCTAaHOBJIEHUS JI0KA3aTEIbCTB-
¢dbakTOB, a TOCJIEAHUE — CPEICTBOM YCTAaHOBJIECHUS OOCTOSTEIBCTB, MOJJIEKANTUX
JIOKa3bIBAHUIOY.

JlanHasi TpakTOBKa OblIa 3aKOHOJATENBHO 3aKpeIuieHa MPUHATBIMU B 1958 T.
OcHoBamu yrojoBHOro cyzaornpousBojcTtBa Coro3a CP u coro3HbIX pecnyOnuk (CT.
16), a Bcien 3a Humu — YIIK PCOCP (ct. 69).

OmmbKu Teopuu, B COOTBETCTBUH C KOTOPOM JI0Ka3aTEIhCTBAMHU MPU3HABAIIUCH
(bakThl OOBEKTUBHON JIEUCTBUTEIBHOCTU, CTAIU OCOOEHHO SICHO BUHBI IIPU aHAJIU3E
TEOPUH JOKA3BIBAHMSI C TOYKH 3PCHHUS TCOPUU OTPAKEHUS W HHPOPMAIMOHHOTO
nojaxo0/a, KoTopblie ObutH paspadoransl B.S. JlopoxoBbiM.

Tak B COOTBETCTBUU C TE€OpUEH OTPAKECHUS 00pa3oBaHUE JOKA3aTEIHCTB — 3TO
CJIOKHBIA OTpakaTeabHO-MH(OpPMaMOHHBIN nporiecc. CyTh €ro 3aKi04aeTcsi B TOM,
9TO «UCCIEAyeMOe COOBITHE, OTPAXasCh B OKPYXKAIOMIEH OOCTAHOBKE, OCTABISIET B
Hel cieabl Pa3HOro poja, KOTopble HecyT B cebe mHpopMalui 00 3TOM COOBITHH.
OTO «IEPBUYHOE OTPAKEHHE» COOBITHS. bymaydn BBISIBICHHOW, MpeoOpa3oBaHHOMN
CyOBEKTOM JIOKa3bIBAaHUSI M OOJICUCHHOM UM B TPeOyeMYyI0 3aKOHOM ITPOIIECCYAIbHYIO
dbopmy, nHGOpPMAIHS O COOBITHH, OCTABUBIIIEM CJIE/IbI, CTAHOBUTCS JIOKA3aTE€IbCTBOM

B IPOLECCYaNbHOM CMBICIE»”, U 3TO SBIAETCH YXKE «BTOPUUHBIM OTPAKEHUEM)

68 BeimmnHckuid, A. f1. Teopust cyaeOHbIX 10Ka3aTeIbCcTB B COBETCKOM mpase / A. SI. BeimmHCKui. - 3-e u3z., nom. —
Mocksa : 'octopuzaar, 1950. - C. 223.

69 Anexcanapos, P. A. Tlonstue 10Ka3aTenbCTBa B YTOJIOBHOM IPOLIECCe: CIIOPHBIE BOIPOCH! Teopuu / P. A.
Anexcarapos, . H. Kougpar, T. I1. Perynckas // FOpuamdaeckast Hayka: HCTOpPHS U COBpeMeHHOCTh. — 2012, - Ne 8. - C.

30



coObITHs. «BTopuyHOE OTpa)keHHe» NPOUCXOIUT YK€ B CO3HAHHM TO3HAIOIIETO
cyOBbeKTa 1 3aTeM TOJbKO B MaTepuaiax yroJoBHOIO Jieja.

VYKka3aHHBIA NOAXOJ CTaJl HAayajJOM HOBOM TEOpPHUH, CTOPOHHUKH KOTOPOU
CUMTAIOT, YTO JI0Ka3aTeJIbCTBO — 3TO €AMHCTBO (popmbl u coaepxanusi. YIIK PD
TaKK€ YKpenusl 3TO ImpejacTaBiieHne, ykazaB B 4.l cr. 74 VIIK P® Tepmun
«CBEACHUS» BMECTO TepMHHA «(paKTHUUECKHE JaHHbIE», YTO B CBOIO OYEpelb U
HOTYEPKHYII0 HHPOPMAITMOHHOE COJIEpKaHUE JI0KA3aTEIbCTBA.

Kak MBI BHAMM, B paccMaTpuBaeMOM TNiepHoJe He Obulo HaWAeHO
KOMIIPOMHCCHOT'O PELICHUS IO BONPOCY BKIIOYEHUS HMCTOYHUKA JT0KA3aTEIbCTBA B
NOHATHE «OKA3aTEIbCTBOY.

CoBpeMeHHbII NEPHOL.

B HacTosiliee Bpemsi MOHATHE JI0Ka3aTeNbCTB onpenensierca B 4. 1 cr. 74 VIIK
P® cnenyromum obpazom: «JlokazaTrenbcTBaMH IO YTOJOBHOMY JETY SIBISIOTCS
J00bIe CBEJEHUS, HA OCHOBE KOTOPBIX CYJ, MPOKYpOp, CJIeA0BaTElNb, TO3HABATEND B
NOpSIAKE, ONpeAcsIieHHOM HactosmuM KoxekcoMm, yCTaHaBIMBAeT HaIW4yue WU
OTCYTCTBHUE OOCTOSITENIbCTB, MOJJIEKAIIUX JOKA3bIBAHUIO MPHU IMPOU3BOACTBE I10
YrOJIOBHOMY [IeJly, @ TaKXE€ HHBIX OOCTOSTENbCTB, WMEIOUIMX 3HAYEHUE IS
YI'OJIOBHOTO JIEJI).

IIpr >TOM B Hay4YHOW JMTEpPaType OTHOCUTEIBHO COJAEPKAHMS YKa3aHHOTO
TEPMUHA — «II0ObIE CBEJICHUS» - CYLIECTBYET MHOYKECTBO CIIOPOB, TOUEK 3PEHHUS.

Tax, nanpumep, A.C. bapabamr otmedaer, uto ct. 74 YIIK PO tpebyer HOBOI
penaKiuu, MOCKOJIbKY €€ yacTu | u 2 npotuBopeyar Apyr Apyry: 4. 2 ct. 74 YIIK PO
COJIEPKUT B ce0e BHUJIbI JOKA3aTENIbCTB, «KOTOPHIE 10 CBOEMY COACPKAHHIO SBISIOTCA
«J1I0OOBIMU CBEJICHUSAMM», HO B JAHHOM Clydyae Ha HUX YTOJIOBHO-IIPOLECCYalbHBIM
3aKOHOM HaJararoTCs OIpPEACIEHHBIE OrPAaHUYEHUS», B CBA3U C YEM «ITO YK€ HE
IPOCTO <«JTIOObIE CBEJEHUS», a TOJBKO TE€, KOTOpbIE MOJYyYEHbl B YCTAHOBJICHHOM
3aKOHOM Topsiake». B cBsizu ¢ BoimeykasanubiM A.C. bapabain npegiaraet u3ia0xKuTh
y. 2 cr. 74 VYIIK P® kak «TpeOoBaHUA JIOMYCTUMOCTH, KOTOPBIM JOJIKHO
COOTBETCTBOBATh MOJyY€HUE M 3aKpEIJICHHE CBEACHHI, YTOOBI B €€ MOSBUIINCH

MH(POPMALMOHHBIE JI0KA3aTeNbCTBAY .

69.
70 bapabam, A. C. [Tyonuunoe nHagano Poccuiickoro yronosHoro nporecca / A. C. bapabam. - Cankr-IlerepOypr :
IOpunnaeckuii mentp Ipecc, 2013. - C. 275.
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HeratuBHoe MHeHue o cymiecTByroiei penakiuu ct. 74 YIIK P® Bricka3biBaeT
u B.C. banakmuH: «K COXaJIeHUIO, TTOHATHE J10Ka3aTeNbCTB, cojaepxkaiieeca B YIIK
P® (4.1 cr. 74), cnemyeT NpU3HATH HEOMPABAAHHO YIIPOIIEHHBIMY .

[IprurHON TAaKOTO MHEHMSI MOCTYXUJIO CIEAYIOIIEe: aBTOp MPUICPKUBACTCS
HECKOJIbKO MHOT'0 MOJAXO0/1a K MOHITHIO JI0KA3aTEIbCTBA U CUUTAET, YTO «ITO MOHSATHE
B YI'OJIOBHOM TPOIIECCE MPEICTABISAET COOOM IOPUINIECKYIO KOHCTPYKIIMIO (CUCTEMY),
BKJTFOYAOIIYI0 TP OCHOBHBIX AJIeMeHTa: 1) cBemeHus o (akTax, 2) HCTOYHUKUA dTUX
CBeJIeHU U 3) cmocoObl W TMOPSAJOK MX COOMpaHMSs, 3aKpeIJICHUs] U TMPOBEPKHU
CBEJICHUH 0 (haKTax M HMX UCTOYHMKAx» °. B cBss3u ¢ ykasanueiM, B.C. Bamakiun
NUIIET, YTO <«JI0KA3aTeJIbCTBO B  YrOJOBHOM IpPOLECCE — 3TO  CIOXKHAas
GyHKIIMOHANBHAS ~ MAaTepUATbHO-TIPOIIECCYaTLHO-THOCEOJIOTUYECKAsT ~ KaTeropwsl,
coyeTaloniasgs TpPU PABHOBEIMKUX MO 3HAYEHHUIO AacCleKTa — MaTepUaNIbHBIN,
IpOLECCYaNbHbIE ¥ MH(POPMAUMOHHBIM  (MO3HABATENLHBIN)» >,  Mexay Tewm,
3aKOHOJIATEJIbHOE TIOHATHE JIOKA3aTEIbCTB HE COJIEPKUT, MO €ro MHEHHUIO,
MAaTEepPUAIBLHOIrO aCIleKTa, a MPOLECCYaTbHbIA ACTIEKT B HEM «Pa3MbIT).

Mpg1 coracuMcst ¢ yKa3aHHBIMM aBTOPaMHM B TIOJIHOM OOBEME OTHOCHUTEIBLHO
Ttoro, 4to cT. 74 VIIK P® Tpebyer HOBOW peNaKiu¥, YYWUTHIBAIOMICH CIIOXKHYIO
IIPUPOJlY AOKA3aTENbCTBA B YTOJIOBHOM MPOLIECCE.

MpbI Takke COTJIaCHBI C T€M, YTO TEPMHUH «JIIOOBIC CBEACHUS», KOTOPBHIA B
ujeane ONpeessieT OCHOBHOM CMBICI TMOHSTHS, €r0 MPUPOJY, HE BBIMOJHSET CBOIO
poOib, HE OTpa)¥aeT CYIIHOCTb JOKAa3aTelbCTB, HE IMO3BOJSAET JOCTUYb LEJIEH
YTOJIOBHOTI'O IpoLEcca.

B nensix noarBep:kIeHHs CKa3aHHOTO OOpaTWiICAd K TMOHSTHUIO JOKa3bIBaHUS,
koTopoe pazpaborano A.C. bapabamom. [lo MHEHHIO aBTOpa, <«JIOKa3bIBaHUE B
YIOJIOBHOM IIPOLECCE — ITO HE TOJBKO ONEPUPOBAHHE TOTOBBIMM APTYMEHTAMM IS
MOJIyY€HHUSI BEIBOJHOTO 3HAHUS O COOBITHUHU MPOIIIOTO, 3TO U JAEATEIbHOCTD, CBSI3aHHAS
C MNOJyd4eHHEeM MH(POPMALMOHHBIX IOKA3aTENLCTB IJIS 3TUX aPryMEHTOB» '. Mbl
COIJIACHBI C MHEHHUEM aBTOpPa, MOCKOJIbKY WHOE MOHUMAaHHUE JAHHOU JESITEIbHOCTH
HEMUHYEMO OTPEXKET Hally MPAKTHIECKYIO JEATEILHOCTh KaK CyObeKTa JOKA3hIBAHUS

oT MBICHHTCHBHOﬁ, qTo 6YJICT B KOpPHC HCIIPAaBUJIIBHO, IIOCKOJIBKY YI'OJIOBHO-

71 BanakmmH, B. C. Jloka3zaTensCTBa B yrOJOBHOM MPOIIECCE: MATEPUANBHBIN, IPOLECCYAITBHBIN M HH(OPMAIIMOHHBIH
acnektsl / B. C. banakmmn // Poccuiickuit ropuamueckuii xypHait — 2008. - No 6. — C. 142.
72 Bamakmun, B. C. Yka3s. cou. - C. 139.
73 banakmun, B. C. Yka3s. cou. - C. 141.
74 Bbapabam, A. C. Vka3s. cou. - C. 238.
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IpoIeCcCyalbHOE JOKAa3bIBAHHE — 3TO «EAWHCTBO MBICIUTEIBHOW MU MPaKTUYECKOU
NEeSATETHLHOCTI .

Taxke BaXHO OTMETUTh U TOT (PAKT, UYTO «YTOJOBHO-IIPOLIECCYATHLHOE
JOKa3bIBAaHUE PA3BUBACTCS MO 3aKOHAM TUAICKTHUYECKON W (POpMabHOW JIOTHKH B
paMKax  IOpMIAMYECKHX  3aKOHOB»'°.  J[aHHOE  TIOJOKEHWE IIOMOraeT  Ham
yIOCTOBEPUTHCS B TOM, YTO JOKa3blBaHWE B YTOJOBHOM TMIPOIECCE HMMEET Kak
IOPUINYECKYI0, TaK W JIOTHYECKYI0 OpPraHM30BAaHHOCTb, YTO TaKXKE COOTBETCTBYET
NOJy4YeHHBIM HaMU BBIBOJIaM B TIEPBOM Maparpade HacTosIIe paboThlI.

[To muennto A.C. bapabaia qoka3piBaHHE B yTOJIOBHOM MPOIIECCE CYTh «TaKOU
K€ TI03HABATEJIbHBIA TMpOLECC, Kak JII0OOW JApyrod, TOJBKO HWMEIOIIUA CBOU
creruduuecKkre 00bEKTHI U LIENH, TO3HABAEMBIE B 0CO00H MpoleccyanbHo hopme»’’,
CJIEIOBATENbHO, JIOKA3bIBAHWUIO B YTOJIOBHOM TIPOIECCe TPHUCYIIH Bce OOIIHe
OpU3HAKK TO3HAHMS, YTO TaKKe HaMH YXe ObUIO HCCIeIOBAaHO M OTMEYEHO B
npeablayiieM naparpade padoTsl.

[lomyTHO Takke HEOOXOIUMO OTMETHTh, UYTO «IJOKAa3bIBAHHE — ITO €IUHCTBO
MBICTUTEIILHON W MPAKTUYSCKOW ACSITENbHOCTH, TEOPUS JAOKA3BIBAHUS — ITO TEOPHS
npolecca, TEOpHsl 0Ka3aTeNbCTB, TEOPUS UX MOIYUYECHUS, TEOPUS ONEPUPOBAHUS UMU
s popmupoBaHus 3HaHUS O mpouuioM. OmHO 0€3 APYyroro HE CYIIECTBYET,
CJIEIOBATENBbHO, HET HEOOXOIMMOCTH TOBOPUTH O JIBYX TEOPHSX, TOCTATOYHO OJTHOM —
TEOPHHU JOKA3BIBAHUS) .

[Ipu pemenun Bompoca 0 COAEPKAHUU MOHSATHE «JI0KA3aTEIbCTBO B YTOJIOBHOM
nporecce», HEO0OXOTUMO COOTHECTH pacCMaTpUBAEMOE TOHSATHE C TOHITHEM
«UCTOYHUK.

Tak, ToBopst 00 HHGOPMAITMOHHBIX JI0KA3aTEIhCTBAX (& MBI YK€ BBISICHWIN, YTO
JI0Ka3aTeNIbCTBa OBIBAIOT HMH(POPMAIIMOHHBIE U JIOTUYECKHE), HEKOTOPHIE YYEHBIE
YKa3bIBAIOT, YTO UMM SIBJIICTCS «EIMHCTBO (PAKTUYECKHUX JAHHBIX U 00BEKTa-HOCUTEIISI
caen0By»’. YTOUHSS CKA3aHHOE, YKA3aHO U TO, YTO «JIOKA3aTeJbCTBAMHU BBICTYIIAIOT

CcaMH JiMna U BEIIU C UCXOOAIIMMHU OT HUX (I)aKTI/I‘IeCKI/IMI/I )IaHHBIMI/I))80.

75 bapabam, A. C. Vka3s. cou. - C. 276.

76 bapabam, A. C. Yka3. cou. - C. 239.

77 Bapabam, A. C. Yka3. cou. - C. 240.

78 Bapabam, A. C. Vka3. cou. - C. 242.

79 HaBieroB, A. A. OCHOBBI YTOJOBHO-IIPOIIECCYaTHHOTO 3HAHUS : MOHOTpadus, 2-¢ u31., uchp. u gom. / A. A.
HasnetoB. — ExarepunOypr : UznarensctBo ['ymanurapHoro yauBepcurera, 1997. - C. 34.

80 JlaBneroB, A. A. Yka3. cou. - C. 35.
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Ha Ham B3riisz, Takoe IMOJIOKEHUE HE SABIISIETCS BEPHBIM, T.K. MPEACTABIAETCS
HEBO3MOXHBIMU B 0O0CHOBAaHHE BBIBOJIOB 110 YIOJOBHOMY €Iy MOJIOKUTh YeJIOBEKa,
HaIpumep.

Koneuno, mpu paccienoBaHuM TPECTYIJIEHUS Mbl, TaK WJIM HHA4ye, BCErna
U3ydaeM UCTOYHHK (HOCHUTENb) HH(POpPMAIMH, TMOCKOJbKY HMMEHHO HOCHUTEIb
uH(pOpMAaIMU COJEPKUT B ce0e «Clel..., OTPA3UBIINI BO3JACHCTBHE MHTEPECYIOILIETO
Hac COOBITHA»®'.

Takum 00pa3om, Mbl MOHUMAEM TOJI UCTOYHHKOM JOKa3aTeIbCTBA, YEIOBEKa
WIN TIpeIMET, KOTOpBIE coJepkaTr B cebe cieapl mpouuioro coositus. Ho Hu B koem
Cllyyae MCTOYHUKAMM JI0KA3aTEIbCTB HE SBJISIOTCS MOKAa3aHUs TAKOrO YelIOBEKa, WM
IPOTOKOJIBI CJEICTBEHHBIX U CyIeOHBIX AEUCTBUH, T.K., 10 HAIIEMy MHEHHIO, 3TO y>Ke
BU/JIBI JI0KA3aTeNIbCTB, & HE UX UCTOYHUKH.

IIpu 3TOM HaMH HE OTPULIAETCS TO, YTO UCTOYHHUK JIOKA3aTeJIbCTBA UM UHBIMU
CJIOBAMHM HCTOYHUK (HOCHUTENIb) MH(OpMAnUu AO0HKEH ObITh U3y4YeH CyObeKTaMu
JIOKa3bIBaHMSI, BAXKHO TO, YTO «3TO HE JIEJIAET €ro COCTaBHOW YacThi0 MH(OpMAIHH,
MCIIOJIL3YEMOM TIPH JI0Ka3bIBAHUU 0OCTOATENLCTB, MOJIEKANINX YCTAHOBIEHUION .,

Pabota ¢ MCTOYHMKOM JOKa3aTE€NbCTB SIBISAETCSA HEOTHEMIIEMOM YacTbiO
NESATEIBHOCTH CIIEIOBATEINS], I03HABATEINS U Cy/1a, KAK MUHUMYM TIOTOMY, YTO UMEHHO
TOTJa Mbl MOXEM OTCJIEIUTh JOOPOKAUYECTBEHHOCTh MCTOYHHKA (HOCHUTEs)
uH(pOpMaIK, U, CIEJI0BATEIbHO, PEIIUTh BAaXHBIM JJI1 BCEro YroJIOBHOTO IMpollecca
BOIIPOC: «MOKEM JIM Mbl JOBEPSITh NOJYYEHHOW M3 ITOTO KOHKPETHOIO MCTOYHHKA
KOHKpPETHON MH(POPMALIMK U B KAKOH CTENEHU 7.

be3 paspelieHus MociaeaHero BONpoca HE MOYKET MOSIBUTHCSA JOKA3aTeNbCTBA,
KaK HE MOXET €ro MOSIBUThCA B Cyyae, €ClIM CyAy He OyIeT MpelCTaBlIeH UCTOUYHUK
(HOCHTENh) HMH(POPMAIIMHA HETIOCPEICTBEHHO.

Takum 00pa3oM, Mbl MOXEM CcjelaTh BbIBOA O TOM, YTO HOHSITHUS
«JI0Ka3aTeNbCTBO» M  UCTOYHUK JOKA3aTEIbCTBAa» JIETKO  pa3jIMYUMBbl, HeE
TOJIECTBEHHBI JAPYT APYTY, U 0€3 UCTOYHUKA JJOKA3aTEeNbCTBA U pA0OThl C HUM — HET
CaMoro J10Ka3aTelbCTBA B YTOJIOBHOM IIPOLIECCE.

Takxxe Mbl MOXEM cJellaTb BBIBOJ O TOM, YTO JIETaJIbHOE [MOHSTHE
JI0Ka3aTelIbCTBA B YTOJIOBHOM MPOIECCE SBISETCS HEKOPPEKTHBIM M TPeOyeT HOBOM

pedakuuu, KoTopas OyJeT YYUThIBaTh CYUIHOCTb JAHHOTO HWHCTUTYTa, HPUPOLY

81 bapabam, A. C. Vka3. cou. - C. 281.
82 bapabam, A. C. Vka3. cou. - C. 283.
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JIOKa3bIBaHMs, a TakkKe Oymer oOecnedynBaTh JOCTIDKCHHE IIEJIe YTOJIOBHOTO
npolecca.

Jlnst MolenupoBaHMsT BEPHOTO HA Halll B3TJISAJ MOHSATUA JOKa3aTEIbCTB
HEOOXOJMMO PAcCMOTPETh T€ MPU3HAKH (CBOMCTBA), KOTOPBHIM JIOJKHO OTBEYATh
(XapaKkTepHu30BaThCs) J0KA3aTEeIIbCTBO B YTOJIOBHOM IMPOLECCE, YTO Mbl U CHEIAEM
nainee.

[TockoJibKy JTOKa3aTeIbCTBAa B YTOJIOBHOM IPOILIECCE CIYKAT JIJIsi YCTAaHOBJICHUS
00CTOSITENILCTB YTOJIOBHOIO JieJa, TO WU HCIMOJIB3YIOTCI OHU «TOJBKO B 00JacTH
IPYMEHEHHUS [IPABa ¥ XapPaKTEPU3YIOTCS PAIOM CHENU(PUUECKUX TIPU3HAKOB» ™.

«O06mmenpu3HaHHo, 4TO HE Jitobas uHGopMalus MOXKET ObITh MCIOJIb30BaHA B
YTOJIOBHOM JIEJI€ JIJIsl YCTAHOBJICHUSI 0OCTOSITEIHCTB, MOJICKANINX JTOKA3bIBAHUIO, a
TOJILKO Ta, KOTOPasi COOTBETCTBYET ONPEIEIECHHBIM TPEOOBAHUAM» ",

B Hayke yroimoBHOro mpoiiecca CYIIECTBYET MHOMXECTBO TOUYEK 3pEeHUs
KacaTeJIbHO TPU3HAKOB JI0KA3aTEIbCTB B YIOJOBHOM IPOIIECCE, B OCHOBHOM BCE
pa3iuudsT B MX TOHUMAHHMM KAacaloTCsl MTPUPOJbI U COJEPNKAHUS CIHEAYIOIIUX
MPU3HAKOB: JOMYCTUMOCTh, OTHOCHMOCTb, JIOCTOBEPHOCTh U JIOCTaTOYHOCTh
JI0Ka3aTeIbCTB.

Tak BcTpeuaeTcsi MO3UIMUS, COTIACHO KOTOPOHW «OTHOCHMOCTb, JOMYCTHUMOCTD,
JIOCTOBEPHOCTh U JJOCTATOYHOCTH MPEICTABIISIOT CO00H Jake HE MPU3HAKH YTOJIOBHO-
MPOIIECCYATbHBIX J0KA3aTeJIbCTB, a MPU3HAKKU MOHATUSI «yTOJOBHO-IIPOIIECCYATbHBIX
JI0Ka3aTeNnbCTB». 10 €cTh, BCe O0O3HAUYCHHBIC MPU3HAKU SBIISIIOTCS IMOKA3aTEISIMU
BHEIIIHUX CBOMCTB M Ka4€CTB CTPYKTYPbl YTOJOBHO-IIPOILIECCYAIBHBIX JOKA3aTEIbCTB,
COCTOSIIEH U3 UX COJIEPIKAHMS U MPOIIECCYATbHON (hOPMBDY».

Takum oOpazoM, JienaeTcsi BBIBOJ O TOM, YTO JOKAa3aTelbCTBA B YTOJIOBHOM
IpOIECCE UMEIOT CTPYKTYPY, COCTOSLIYIO U3: a) COAEepKaHUs U 0) mpoleccyanbHOM

(bopMBI.
CTpyKkTypa J0Ka3aTelbCTB XapaKTEPU3yeTCs CICAYIOUIMMH TMPU3HAKAMU

(cBoiicTBamMMm):
1. OTHOCHMOCTH,
2. JIOCTOBEPHOCTH;
3. JIOITYy CTUMOCTH;

83 Kopnakoga, C. B. J/loka3piBanue B yroJIOBHOM TIpoliecce U Jiorudeckoe gokasarensctso / C. B. Kopnakosa //
Axanemuueckuit ropunndeckuit xxypaai. — 2009. - Ne 3 (37). - C. 46.
84 bapabamr, A. C. MexaHu3M yCTaHOBIICHHSI CBOMCTB M XapaKTEPHCTHK JOKA3aTEIbCTB B YTOJIOBHO-IIPOLECCYATLHOM
nokaseiBanuy / A. C. bapabam // Bectauk KpacHosipckoro rocynusepcurera. Cep.: 'ymannTapusie Hayku. — 2005. - Ne
6.-C. 181.
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4, JIOCTaTOYHOCTH.

HpI/I 9TOM, KaK YKa3bIBaACTCA TCM XKE€ aBTOPOM «COACPKAHHIO ... IPHUCYIIU
ITPU3HAKH OTHOCHMOCTH H JOCTOBCPHOCTH, HpOHeccyaHLHOﬁ q)opMe ... - IIpU3HaK
AO0IMYyCTUMOCTH, a IIPU3HAKOM JOCTATOYHOCTHU XapPaKTCPU3YIOTCA COBMCCTHO H
CBCIACHUA U HUX IPOLCCCYATIBHBIC MCTOYHHKH, YKC 00J1aJaf0IIHe J0IIYCTUMOCTBIO,
OTHOCHUMOCTBIO U TOCTOBCPHOCTBIO.

OtMeuaeTcs Takxke H TO, YTO «YT'OJIOBHO-IIPOLCCCYAJIBHBIC JOKa3aTCIbCTBA,
o0amaronue YKa3aHHBIMH  IIpU3HAKaAMH, SABJIAIOTCA CPE€ACTBAMH  YI'OJIOBHO-
IIponeccCCyalbHOTO  JOKa3blBaHHA B OJUWHAKOBO paBHOﬁ CTCIICHN KaK Ha
MpeABApUTCIBHOM CJICACTBUH, TAK U B CYJIC».

Kaxnaeiii u3 paHE€C TCPCUYHCICHHBIX BBIIIC IIPHU3HAKOB (CBOﬁCTB)
AO0Ka3aTCIIbCTB IIOHHMMAIOTCA PAa3sHBIMK aBTOPaMH IIO-pa3sHOMY, OTMCTHM TaKXKe
OCHOBHBIC IIO3UIIMKU IIO BOIIPOCY COACPKAHHA YKa3aHHBIX IIPU3HAKOB (CBOﬁCTB)
JOKa3aTeJIbCTB.

Tak B HaquOﬁ JUTEPATYypC CYMECCTBYIOT ITOAXObI, COITIACHO KOTOPBIM:

1) OTHOCUMOCTb J1I0Ka3aTEIbCTB:

a. «3aKJII04acTCs B HaJIMYUHU CBI3H (OTHOIHQHI/IH) MCXKOY COACpKaAHHUEM
AJ0Ka3aTCJIbCTB U 00CTOATEILCTBAMH U (1)aKTaMI/I, noajyic;kaliuMM yCTaAHOBJICHUIO JIJIA
IIPaBHJIBHOI'O pa3pC€IICHUA YT'OJIOBHOI'O I[GJIa»gS.

b. 3aKiroJyaeTcs  «B YCTaHOBJICHUM 3HAYCHHUA  JOKa3arciIbCTBA  IJIA
pa3sp€uI€Hus yrojJloBHOI'O IIGJIa>>86.

C. 910 IIPUHIHUII, COIJIaCHO KOTOpOMY «Cya HIPHHHUMACT TOJIIBKO T€
JA0Ka3aTeJIbCTBa, KOTOPBIC HWMCKOT 3HAUCHUC MJIA PaCCMOTPCHHA W pa3spCHICHUIA
nena»®’.

d. «3TO HCIPEMCHHOC CBOMCTBO, BBIpaXXaromieeCs B 00s3aTEILHON CBS3H
IMOJIYYCHHBIX CBEJICHHUM C IIPECTYIUICHUEM, UCCICAYEMBIM B YTOJIOBHOM HpOHGCCC»gg.

Bo Bcex IEPCUNCICHHBIX BBINIC ITOJAXO0AaX K OTHOCHMMOCTH A0Ka3aTCIbCTB €CTh
OJHA OOIIass © BaKHAs MBICJIb, OIIPECACIAIONAsA CYHNIHOCTh OTHOCHMMOCTH — CBA3b
MECXKAY CICAOM U pacCClICayCMbIM COOBITHEM.

85 Kocrenko, P. B. Jloka3arenscTBa B yroJ0BHOM ITpOLiEcce: KOHIETTYalIbHbIE OAXOAbI U IIEPCIEKTUBEI IIPAaBOBOTO
peryaupoBanus: aBroped. Iuc. ... ZoKT. ropua. Hayk : 12.00.09 / Kocrenko Poman BanepseBuu. — CII6., 2006. — C. 13.
86 Kopnakoga, C. B. Yka3. cou. - C. 46.

87 Mlokyuaes, 1. 1. Akcuonornueckre ¥ THOCEOJIOTHUEKUE aCTIEKThl KaTeropHH J10Ka3aTellbCTBa B cucreme npasa / 1.
. oxyuaes, H. E. Mepenxkuii. — BnaguBoctok : [lansHayka, 2015. — C. 28.

88 Mamxkos, U. U. TToHsTHS U CBOICTBA JOKA3aTEIBCTB B YTOJIOBHOM cynonpousBoactse / WM. . Mamikos //
AXTyasbHBIE BOIIPOCH! IOPHIMYECKUX HAYK B COBPEMEHHBIX YCIIOBHX : 0. Hay4. Tp. / benroposck. roc. Hai. uccien. yH-

T. — benropogn, 2015. - C. 92.
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[lepBoHayanbHO, HA CTaJAUU MPEABAPUTEIHHOIO PACCIIEIOBAHUS MbI COOMpaeM
CJIEJIBI, a C HUX YXKe — HHPOPMAIUIO, OPUCHTUPYSCh «HA T€ 00IINEe BEPCHH, KOTOPHIC
MO>KHO BBIJIBUHYThH Ha MIEPBOHAYAIHLHOM 3Tare paccieoBaHus. BolgBuraroTcss OHA Ha
OCHOBE TPEINOJIOKEHUS O BO3MOKHOM CBS3M MEXIy cienamu»®. To ecTb Mbl
OpeanojiaraeéM CBsA3b MEXKIY CJIEJOM U COOBITHEM Ha OCHOBE YK€ BBISIBICHHBIX
3aKOHOMEpPHOCTEH. M 3TO mpenanonokeHne B TEUCHWE BCETO MpoIecca JO0Ka3bIBaHUS
MBI WJIM OTIPOBEPraeM, WK MOATBEPAKAAEM, COOTHOCS C MHBIMU JTOKA3aTEIbCTBAMHU 110
Jeny.

[Ipu srom A. C. bapabam oTmeuaeT, 4TO B CiIy4yae YCTAHOBIIEHUHU
OTHOCHMOCTH TPSIMOTO J0Ka3aTebCTBA TAKOE YCTAHOBIECHUE OYyJeT OJTHOMOMEHTHBIM
aKTOM, T.€. BOIIPOC 00 OTHOCHUMOCTH IMPSIMOTO JI0Ka3aTeIbCTBA «PEUIaeTCs O 3aKOHY;
noigydaemasi HMHQPOpPMAIMS COOTHOCUTCS C OOCTOSTENIbCTBAMH, TOJUICKAIIMMHU
JOKa3bIBaHUIO, TPU YCTAHOBJICHUHM CBS3M MBI HCIOJb3yeM HH(OpPMALNIO Kak
OTHOCHMYIO» ™,

Ho BOT B cityuae pemieHus: BOIIPOca OTHOCUMOCTH KOCBEHHOTO JJOKa3aTeNIbCTBA
HE BCE TaK TMPOCTO, B ITOM CIIy4a€ OTHOCHMOCTh «yCTaHaBIMBAETCS B pPaMKax
npolecca A0Ka3bIBaHUS: BHavYalle HH(pOpMalMs BBOAUTCS B MPOLIECC IOKA3bIBAaHUS Ha
OCHOBE TPEANOIOKEHUS 00 €€ OTHOCHMOCTH; 3TO TPEIINOJIOXKEHUE IMepepacTacT B
YBEPEHHOCTh TOJIbKO B KOHIIE IpoLiecca J0Ka3biBaHUSA. B 3TOT MOMEHT CTaHOBHUTCS
OUYEBUJHOW CBSI3b MO COJCP)KAHUIO MEXAY JO0KA3aTEIbCTBOM U OOCTOSITEIHCTBOM,
MIOITICKAIIAM JTIOKA3bIBAHUION ..

Takum oOpazom, 0000mIasi CKa3aHHOE MOXHO YTBEpPXKAaTh, YTO B TPOIECCE
JIOKa3bIBaHMSI 110 YTOJIOBHOMY JENy BOIPOC 00 OTHOCMMOCTH MPSIMBIX JTOKA3aTEIbCTB
pemaercss MO 3aKOHYy, BOMPOC k€ 00 OTHOCMMOCTHM KOCBEHHBIX JIOKA3aTEIhCTB
peliaeTcs o BHYTPEHHEMY YOKICHHIO Cya.

W 31ech BaXXHO YTOYHHUTH, YTO COOTHECEHHWE HH(OpPMAINH, 3aKIIOUYEHHOW B
ciene, 1 00CTOATEIbCTBAMH TOUICKAIIMMHU JIOKA3bIBAHUIO 110 JAHHOMY KOHKPETHOMY
JeNly CyTh OIIEHKa, TMPOM3BOAMMAS CYJOM TpPU HCCIEAOBAHMU JO0KAa3aTeIbCTB Ha
CTaauu CyJeOHOro pa3oupaTenbCTRa.

B pe3ynbraTe aHanm3a BBIICYKa3aHHOTO, MBI MOKEM CJIENIaTh BBIBOJ O TOM, UTO

OTHOCUMOCTh  JIOKAa3aTeIbCTB  €CTh  CBOMCTBO  (NpHU3HAK)  JOKA3aTeJIbCTBA,

89 bapabam, A. C. MexaHH3M YCTaHOBIICHHSI CBOMCTB M XapaKTEPUCTHK JIOKA3aTEIbCTB B YTOJIOBHO-TIPOIIECCYaTBHOM
nokasbiBanuu / A. C. bapabam // Bectauk KpacHosipckoro rocynusepcureta. Cep.: I'ymanutapubsie Hayku. — 2005. - Ne
6.-C. 182.
90 Bapabam, A. C. Vka3. cou. - C. 181-182.
91 Bapabanr, A. C. Yka3s. cou. - C. 181-182.
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npeanoarampiiee 00sA3aTeIbHYI0 COAEPKATEIbHYIO CBS3b MEXIy HHopMaluei,
KOTOpasi 3aKJIfoueHa B JOKa3aTeNbCTBE, W OOCTOSTEIBCTBAMU TIOJUICKAIIUMHU
JOKa3bIBAHUIO 110 JaHHOMY KOHKPETHOMY YTOJIOBHOMY Jely, a YCTaHOBIJICHUE
OTHOCHUMOCTH CyTh OJWH W3 KPUTEPHEB OIICHKH J0Ka3aTelbCTBA CyJOM Ha CTaJHUU
CynieOHOTO pa30oupaTeaLCTBA.

2)  JlomycTMMOCTb OKa3aTeNbCTB:

a. HEOOXOAMMO «IPOBEPUTh U OLEHUTh HMX MPOLECCYaJbHYIO (GopMy C
TOYKH 3pEHHS, BO-TIEPBBIX, HAJJICKAIIETO CyOBEKTa TPaBOMOYHOTO IPOBOIUTH
npoIlecCcyanbHble JICHCTBHS, HANpaBIICHHbIE Ha TOJIYYCHHE [0Ka3aTeIbCTB;, BO-
BTOPBIX, HQJIEKAIIEr0 HWCTOYHWUKA CBEJICHUH, COCTaBJISIONINX  COJACpIKAHHE
JOKa3aTeNnbCTB;  B-TPEThHX,  HAWISKANIETO  MPOIECCyallbHOTO  JICWCTBUS,
UCTIOIB3yEeMOT0 JIJISl IOMyYeHUS JOKAa3aTeNIbCTB, B-4ETBEPTHIX, HA/IEKAIIETO MOPSIKA
NOPOBEJCHUS TMPOIECCYaTbHOTO JEHCTBUS, HCIOJIB3yEeMOIO0 B KadeCTBE CpEACTBa
TOJIYYEHHS IOKA3ATENLCTBY 2.

[Ipu o>TOM oOTMEYaeTcsi, 4YTO «IOPSIOK YCTAHOBJICHUS JOIyCTUMOCTH
JI0Ka3aTeNIbCTB TPOTEKAET MO CBOMM JIOTHYECKHUM 3aKOHAM B XOJ€ MBICIUTEIIBHOM
AESITeIbHOCTH TIO0 TOJBEJACHHUIO IMPU3HAKOB, XapaKTEPU3YIOLUIUX MPOIECCyaTbHYIO

(GopMy J0Ka3aTenbCTB, M0 TPEOOBAHKS HOPM YIOJIOBHO-IIPOLIECCYAIBLHOTO IIPaBay .

b.  «IOKa3aTeNbCTBO MOKET OBITh IOJYYEHO TOJNBKO  HaJIeXkKaIluM
CyOBEKTOM U JIMIIIbL IIPU IIOMOIIH IIPELYCMOTPEHHBIX 3aKOHOM CPEACTBY» ",

C. DTO NPHMHIMII, COMIACHO KOTOPOMY «OOCTOSTENBLCTBA Ji€a, KOTOPLIE B
COOTBETCTBHMHU C 3aKOHOJATENLCTBOM JIOJKHBI OBITH ITOATBEPIKIEHBI ONPEAEICHHBIMU
CpEJCTBAMHU JIOKAa3bIBAHMA, HE MOTYT HOATBEPKAATECA HHUKAKUMH  JPYTHMH
JI0KA3aTeIbCTBAMI -,

d.  SBugercs NPHMHIMIOM M XapaKTEPH3yeTCsd «KaK psjg  IPOLELYD,
CBSA3aHHBIX C YCTAHOBJIEHHEM KOPPESALUH MEXKIY (DAKTaMM M JOKA3aTEILCTBAME .

e. «3TO CBOMCTBO, OTPaXKAIOIEEe BO3MOYKHOCTh HCIIOJIB30BAaTh CBEJICHUS B

Ka4y€CTBEC JOKa3aTC/IbCTB, TakK KakK OHHU IMOJIYYCHBI H3 HaqIexXanero

92 Kocrenko, P. B. Ykas. cou. — C. 14.
93 Kocrenko, P. B. YVka3. cou. — C. 27.
94 Kopnakoga, C. B. J/loka3piBaHue B YTOJIOBHOM TIpoliecce 1 Jiornyeckoe gokaszarensctBo / C. B. Kopnakosa //
Axanemuueckuit ropunndeckuit xxypHai. — 2009. - Ne 3 (37). - C. 46.
95 Jloxyuaes, 1. 1. AkxcmoiormyecKue U THOCEOJOTHUEKHE aCIIeKThl KaTeTOPHH JOKa3aTeIbCTBA B cUcTeMe mpasa / U.
. Joxyuaes, H. E. Mepernxkuii. — BmaguBoctok : amsHayka, 2015. — C. 28.
96 Jloxyuaes, . . Vkas. cou. - C. 29.
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(TporecCyanbHOTO) UCTOYHUKA, B COOTBETCTBUU C TPEOOBAHUSIMHU 3aKOHOJATEIIHCTBA,
PErIaMEHTUPYIOLIETO IPOLECC JOKA3LIBAHU) .

[Ipoananu3upoBaB MpECTABICHHbIE HAyYHbIE MOJAXOAbl K TaKOMY CBOWCTBY
JIOKa3aTeIbCTB KaK JIOMYCTUMOCTh, MBI MOXEM CJiejaTh BBIBOJA O TOM, YTO
JIOTYCTUMBIE JIOKA3aTeIbCTBA JIOJDKHBI 00J1a1aTh ONPEIeTICHHBIMI XapaKTePUCTUKAMU

ITPpaBOBOI'0 XapakTepa, a UMCHHO:

1. Tosbko HajIeKAIMH CYyOBEKT, 00Iada0MIUNA CTICIIMAIBLHBIM CTaTyCOM B
cootBeTcTBHM ¢ YIIK P®, MOKET MOIyYUTH AOKA3ATENBCTBO.

II. JlommycTuMoe JTOKa3aTelbCTBO JIOJDKHO OBITh TOJMYYEHO TOJBKO OT
HaJJIeXKAaIIero MCTOYHUKA, KOTOphIM npeaycmoTped m.2 cr. 74 YIIK PO (3akoHom
IpeIyCMOTPEH 3amnpeT 000CHOBaHUS OOBUHEHUS Ha ()aKTaX, OCHOBAHHBIX HA CIyXax,
OTaJKaxX, MPEANOJIOKECHUSAX, 4 TAKXKE B CIlyyae, €CIId HEBO3MOXHO YCTaHOBHUTBHCS
UCTOYHHUK OCBEJIOMIICHHUS).

I11. JlokazatenbcTBa  00S3aT€IbHO  JOJOKHBI  OBITh ~ OOPMIIEHBI B
cootBeTcTBUM C TpeboBanusMu YIIK P® (B ciyuae HeHUCHOJHEHHS JTaHHOTO
TpeOOBaHUs, T0KA3aTEIbLCTBO MPU3HAETCSA HEIOMYCTUMbIM).

IV. JlokazaTenbCTBO MOXKET OBITh MOJYYEHO TOJBKO IYyTeM HMCIOJb30BaHUS
HAJIJIEXKAIIETO MPOLECCYANTbHOIO IEUCTBUSL.

A.C. bapabair mo BOMpoCy AOMYyCTUMOCTH J0Ka3aTeIbCTB OTMEYAET, YTO «B
y3KOM CMBICJIE JIOKa3aTeIhCTBO JIOMYCTUMO, Korja HHQOpMalus 3akperieHa B
COOTBETCTBHUM C TpeOOBaHUSIMU 3aKOHA, HO 3aKOH KPOME JTOr0 OINpEeIessieT
UCTOYHUKH HH(OpMAIMU, YIMOJTHOMOYMBAET TOJBKO OMNPEENECHHBIX CYOBEKTOB Ha
MOJIyYCHHE €€ U TMO3BOJIIET JTO JeiaThb CTPOro OIpPEAENICHHBIMU CIOoco0amu.
CrenoBaTenbHO, U3 BCEX KPUTEPUEB JOMYCTUMOCTH K JI0KA3aTEIbCTBAM OTHOCHUTCS
TOJIBKO OJTUH U CJIEIYET OTJIEIBHO TOBOPUTH O JOIMYCTUMOCTH UCTOUYHUKOB, CYOBEKTOB
MOJIyYEHHUSI ¥ CIIOcO00B nostyueHust uaopmanuu. [locneanss Tpuaaa — npeanochuika
JIOITYCTUMOCTH JIOKA3aTeIbCTB, HEOOXOIUMOE YCIOBUE, HO 3TO HE TO K€ CaMoe, YTO
IOy CTHMOCTD IOKA3aTENbCTBA» .

[Ipu »TOM, TpeboBaHUE JOIMYCTUMOCTH  PACHpPOCTpPAHSIETCS KaKk Ha
nH(pOpMaIIMOHHBIE J10KA3aTENIbCTBA, TaK W Ha JIOTUYECKHUE J0Ka3aTeabcTBa. DOopMbl

JOTNYCCKHUX H I/IH(bOpMaLII/IOHHBIX AO0Ka3aTCIbCTB PaA3JINYarOTCA. U ecmm o

97 Marukos, U. U. [ToHATHS 1 CBOWCTBA T0KA3aTEIbCTB B YTOJIOBHOM cyonpoussoactee / M. M. Mamikos //
AXTyasbHble BOIIPOCHI IOPHIMYECKUX HAYK B COBPEMEHHBIX YCIIOBUX : 0. Hay4. Tp. / benroposck. roc. Hail. uccien. yH-
T. — benropon, 2015. - C. 92.
98 bapabanr, A. C. Yka3. cou. - C. 184-185.
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nporeccyanbHol (HopmMe HHPOPMAIMOHHBIX JOKA3aTEILCTB BOMPOC HE BO3HUKAET, TO
0 GopMe JOTHYECKUX JIOKA3aTEIbCTB B JMTEPAType YacTO CIOPSAT, HO HAIl B3TJIA,
MeCTa I Cropa 37eCh HET, JOTWYECKHE J0Ka3aTeIhCTBAa BIIOJHE OINPAaBIAHHO
00JTMYArOTCS B TIOCTAHOBJICHUE, OOBMHHUTEIIBHOE 3aKIIOUEHUE, OOBUHUTCIBHBINA aKT,
IPUTOBOP, ompeneneHue. To ecTh JOTHYecKoe J0Ka3aTeIbCTBO, KaK BBIBOJ CyOBEKTa
JOKa3bIBaHMUS, IOJDKHO OBITH OTPAKEHO B HTOTOBOM aKTE MMO3HAHUS CYOBhEKTa TON WM
WHOM CTaJuy yrOJOBHOIO MPOLECCA.

CooTHOIIEHHE TNPUHUUIIOB  (IIPU3HAKOB, CBOMCTB)”  OTHOCUMOCTH M
gomyctumoctd  mokazan M.K.  TpeymnukoB: «Ecam OTHOCHMOCTH — CyneOHBIX
JOKA3aTelbCTB  OMpENEISICTC WX COACp)KaHWEM, TO ©CTh HaJIWdueM B
JI0Ka3aTebCTBAX WH(MOPMAITUHU, CIOCOOHOUW MOATBEPANTHh WM ONMPOBEPTHYTH (PaKTHI,
UMEIONINE 3HAYCHHE MO Jey, TO JOMYCTUMOCTH JIOKa3aTelbhCTBA CBSI3aHA C UX
nporeccyanbHO (OPMON, TO €CTh C WCTOYHHKOM JOKa3aTeIhCTBA M CIOCOOOM
COXpaHEHUS B HEM MH(POPMAIIMH, HE3aBUCUMO OT TOTO, KAaKHUE CBEJICHUS COJCPIKATCS B
nokasatenscTen ' .

3)  J1oCTOBEpPHOCTH J10KA3aTEIbCTB:

a. paccMaTpHUBAETCSl KaK THOCEOJIOTMUYECKass KaTeropwsi, O3HAYaromas To,
9TO «BBIBOJ KOTO-THOO H3 CYOBEKTOB, BEIYIIUX IMPOILECC, O JAOCTOBEPHOCTH
OTIPEJICTICHHOTO JI0KA3aTeIbCTBA HE WCKIIOYAET WHOM OIIGHKH TeX >K€ CBEICHUU
JAPYruM CyOBEKTOM Ha TOM K€ DTalle JOKA3aTeIbCTBEHHOMN AeITeIbHOCTU ',

b. [IpencraBnseTcs Kak COOTBETCTBUE JCHCTBUTEIBHOCTH. «YOEIUTHhCA B
JIOCTOBEPHOCTH, 3HAYWUT, BBISICHUTH, HAMpPUMEp, IMpaBay JU TOBOPHUT CBHUJICTEINb,
COOTBETCTBYIOT JI JICUCTBUTEIBHOCTH CBEACHHS, COJEpKAIIuecss B JTOKYMEHTE,
COOTBETCTBYET JIM KOIHUS JOKYMEHTA IOMIMHHUKY U T.1.»' .,

C. «3TO  CBOWCTBO, WCHOJB3YIOIIEECS TIPU  OICHKE JIOKAa3aTEeIbCTB,
TIOATBEPKIAIOIIEE COOTBETCTBUE CBEIAECHUHN B J0KA3aTENLCTBE ICHCTBUTENLHOCTI» .

AHanu3 uccineayeMbIX TO3UIMN JaeT HaM OCHOBAaHUE CJIENaTh BBIBOJ O TOM,
YTO JIOCTOBEPHOCTH JIOKA3aTEIbCTB 3TO CBOMCTBO (MPHU3HAK) MPEAIOJIAraroIHiA, 4TO
coJiepKaHNEe KOHKPETHOTO JOKAa3aTelIbCTBA COOTBETCTBYET JEHCTBUTEIHLHOCTH, YTO

IMMOATBEPKAACTCA MHBIMU N0KA3aTCJIbCTBAMU 110 ACITY.

99 MBI B JaHHBIA MOMEHT HE ONpeeisieM MPUPOY JaHHBIX MOHSATHIA, a TOBOPUM O Pa3HBIX MPEACTABICHUSIX O HEH y
Pa3HBIX aBTOPOB.
100 Hokyuaes, 1. U. Yka3. cou. - C. 28-29.
101 Kocrenko, P. B. Yka3. cou. — C. 28.
102 Kopnakosa, C. B. Yka3. cou. - C. 46.
103 Marukos, 1. 1. Vkas. cou. - C. 92.
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«Dunmocockas KaTeropusi «BEPOATHOCTHY» SBISETCS IMAPHOW C KaTeropuei
«JIOCTOBEPHOCTHY». [[pUMEHHUTENILHO K HAyYHOMY ITO3HAHWIO MOXKHO YTBEP)KIATh, YTO
KaTeTOPUU «BEPOSITHOCTHY U «JOCTOBEPHOCTHY» XapPaKTEPU3YIOT Pa3IMYHBIC YPOBHU
3HAHMS, JTOCTUTHYTHIC CYOBCKTOM TO3HAHUS, PA3JIMYHbBIC CTCIICHHM OOOCHOBAHHOCTH,
JIOKA3aHHOCTU ITOTO 3HaHUS. BeposiTHOe 3HaHWE, B OTIIMYHE OT JOCTOBEPHOTO, 3TO
3HaHHWe, O00OCHOBAaHHOE, JOKa3aHHOE HE IOJHOCTHIO, T.€. 3HAaHHWE, OOOCHOBAHHOE
TAaKUMH CBEJICHUSMH, KOTOPBIE OCTABJISIIOT MECTO JUIsi COMHEHUW B OTHOIICHUH
JOCTUTHYTOrO0 3HaHWA. J[OCTOBEpHOE 3HAHHWE XapaKTePU3YeTCsS OTCYTCTBHEM
COMHEHUI ¥ HAJIMYUEM HE TOJIBKO YBEPEHHOCTH, HO M yOexIeHUs» .

«CornacHO BEpOSITHOCTHOH CXeME JIOKa3bIBaHHMS YCTKOH TpPaHH MEXIY
BEPOSITHOCTEIO M JIOCTOBEPHOCTHIO HE CYIIECTBYET, BEPOSTHOCTHh IOCTEIEHHO
BO3pacTaeT II0 Mepe HaKOIUICHUS JoKa3aTeiabCTB (YJIMK), a JOCTOBEPHOCTH
TIOHMMAETCS KaK OYE€Hb BBICOKAs CTEIIEHb BEPOSTHOCTH» .

Takum o00Opa3oMmM, MOXXHO cJeiaTh BBIBOA O TOM, YTO OTHOCHMOCTH
JI0KA3aTeNbCTB B KX CUCTEME TTOCTETICHHO «TIePepacTaeT B JOCTOBEPHOCTh B MPOIECCE
JTIOKa3bIBAHUSI» .

4)  JlocTaTOYHOCTH JOKA3aTECIbCTB:

a. ['oBOpUTH O AOCTAaTOYHOCTH COOpPaHHBIX MO JENy J0KA3aTeIbCTB MBI
MO>KE€M TOJIBKO TOT/a, «KOT/Ia B TOW WJIM MHOW CTaJMH MPOU3BOJICTBA 10 JEITy HAXOISIT
peanu3aIuio IeIMKOM U COOMpaHHUe, U MPOBEPKA, U OIEHKA JOKA3aTeIbCTB B IIEIIAX
YCTAHOBJIEHHS 0OCTOATENBCTB, IPELYCMOTPERHBIX CT. 73 VIIK PD»'”.

b.  T'oBOpHTH O JOCTATOYHOCTH COOPAHHBIX IO JACIY JI0OKa3aTCIbCTB MBI
MOXXE€M, KOTJla COBOKYIHOCTh JIOKAa3aTEIbCTB TIO3BOJIAET «CHEJIaTh BBIBOJ O
CYILECTBOBAaHMHU (PAKTa, B IIOATBEPKIECHIE KOTOPOTO OHU coOpaHb» ',

c. 9TO  «IPEUMYIIECTBEHHO  JIoTWYecKass  oOpaboTka  akTuyeckoun

I/IH(i)OpMaIII/II/I B COOTBETCTBHH C 3aKOHaAMU MBIIHJ'IGHI/ISI)>109.

104 Bummneserkuii, K. B. VccnenoBanne n10ka3aTenbCTB Ha MPEABAPUTEIHHOM CIIEICTBUHU U B CYI€0HOM
pa3buparenbeTBe : Juc. ... Kaed. opu. Hayk: 12.00.09 / Bumuesenknit Kupnnn Banepsesud. - Kpacaonmap, 2001. - C.
52.
105 Bummnesenkuii, K. B. Ykas. cou. - C. 63.
106 bapabam, A. C. MexaHH3M yCTaHOBJICHHSI CBOWCTB M XapaKTEPHCTUK JOKA3aTEICTB B YTOJIOBHO-TIPOIECCYATEHOM
nokaseiBanmm / A. C. bapabam // Bectauk Kpacuosipckoro rocynnsepcureta. Cep.: 'ymanurapusie Hayku. — 2005. - No
6.-C. 185.
107 Kocrenko, P. B. J/lokazaTenbcTBa B yroJIOBHOM HpoLiecce: KOHIENTYalbHbIE TOAXOABI U MIEPCIIEKTUBBI IIPABOBOTO
peryaupoBaHus: aBToped. uc. ... ZOKT. fopua. Hayk : 12.00.09 / Kocrenko Poman BanepreBuu. — CII6., 2006. — C. 31.
108*Kopnakosa, C. B. JlokasbiBaHHe B yroJIOBHOM NPOLECCE M JIOTHYECKOE nokasarenbeTso / C. B. Kopnakosa //
Axanemuueckuit opunndeckuit xxypaai. — 2009. - Ne 3 (37). - C. 46.
1093arpsinckas, E. A. K Bonpocy o mocratouHocTH J0KazaTenbeTB ooBuHeHUs / E. A. Barpsanckas // OOBuHeHHE U
3aIIMTa MO YTOJIOBHBIM JIeJIaM: UCTOPHYECKUH OIIBIT M COBPEMEHHOCTH : €0. CT. o MaT. Hayd. koHd. / CII6. roc. yH-T. —
Cankr-IlerepOypr, 2015. — C. 278.
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d. 2T0  «COBOKYNHOCTb  OTHOCHUMBIX,  JONYCTHMBIX,  JOCTOBEPHBIX
JI0Ka3aTeIbCTB, 00paIas pyu TOM BHUMAHHE Ha TO, YTO TOJHKO €IUHCTBO 3THX TPEX
CBOMCTB  JIOKAa3aTeIbCTB IO3BOISET CHENAaTh BHIBOL 00 HX  CIIOCOOHOCTH
YCTaHABIIMBATLCS 00CTOATENLCTBA aena» ' .

€.  «JTO CBOWCTBO, BBIPKAIOUIEECS B CIIOCOOHOCTH YCTAHOBHMThH IIPU
IOMOLIM  MOJYYEHHBIX  JIOKA3aTENIbCTB  BCE  OOCTOSATENLCTBA,  MOAJIEXKAIIUE
JIOKa3bIBAHHIO, UMEIOLINE 3HAYEHHUE JII YTOJIOBHOTO Jeiay' .

AHamu3 TPEACTABICHHBIX IO3MIMH IO3BONAET CAENATh CIEAYIOMUA BBIBOJ
OTHOCUTENILHO TaKOH KATErOPMU TEOPMU JOKA3bIBAHHMS KaK «IOCTATOYHOCTD
JOKa3aTeNbCTB»: JOCTATOYHOCTh — OTO CBOWCTBO  YrOJIOBHO-IIPOLECCYAIbHBIX
JI0Ka3aTeNbCTB, KOTOPOE XapPaKTEPM3YeT TOJBKO COBOKYIHOCTbH JOKA3aTENLCTB, MU
3TOM «3Ta COBOKYIIHOCTH BCETJa B CBOCH OCHOBE OyJET BEJIMYMHON Ka4eCTBEHHOM, a
HE KOIMYECTBEHHON». COOTBETCTBEHHO, KOrJa MBI J€Ja€M BHIBOJ O JOCTATOYHOCTH
JIOKa3aTeNb5CTB B YTOJOBHOM JIeJi€, TO MBI JIEJa€M BBIBOA O TOM, YTO OJHO WIH
HECKOJIBKO OOCTOSITENhCTB ToOMNEKAmmX jAokaszbiBanuto (ct. 73 VYIIK PO),
YCTaHABJIMBAIOTCS WM K€ OIPOBEPralOTCS TAaKOW COBOKYIIHOCTBIO JIOKA3aTENbCTB,
KaXKI0€ U3 KOTOPBIX SBJISAETCA OTHOCUMEIM, JOMYCTUMBIM U JOCTOBEPHBIM, HIMEETCS B
MaTepHanax Jeja ¥ HaXOAUTCS B JIOTHYECKOM CBS3H C OCTAIBHBIMH J0KA3aTEI5CTBAMU
JTAHHOW COBOKYITHOCTH.

[TonBOAS WTOr BCEMy BBHINIECKA3aHHOMY B JaHHOM maparpade, Mbl MOXKEM
CHENaTh CIEAYIOMIME BLIBOABI, KOTOPHIE JIATYT B OCHOBY HAIIErO ajlbHEHIIEro

AUCCCPTALITMOHHOI'O UCCICAOBAHN, 4 UMCHHO:

1)  TloHatue yroJjoBHO-NPABOBOTO J0KAa3aTeIhCTBA — OCHOBOIOJIAraromas
KATETOPUSL YTrOJIOBHO-IIPOLIECCYAIbBHOTO IIPaBa, OT KOTOPOM 3aBUCUT CYIIHOCThb
YTOJIOBHOT'O MPOLECCA U IOCTUKEHUE €T0 LEEH.

2) Cnopsl 0 IOHATUU JOKA3aTENBCTB B YTOJOBHOM MPOLECCE HE YTUXAIOT C
JABHUX BpPEMEH M JI0 HACTOALIEr0 BpeMeHU. I[Ipm 3TOM NOHATHE IOKA3aTEIbCTB
MPONUIO YK€ JJIMHHBIA MCTOPUYECKHN IMYTh KOPEHHBIX W3MEHEHUW W MPOAOJIKACT
MEHSATBCS T0J] BIIMSHHE HOBBIX IMIPEACTABICHUM HAay4HOro COOOIIECTBA O €ro

COAEPKAHUU, CTPYKTYpE, MPU3HAKOB U CBOMCTB, CBSI3U C UCTOYHUKAMU JTOKA3ATEIbCTB

110 3arpsackas, E. A. Vkas. cou. - C. 278.
111 Mammkos, U. U. [ToHATHS 1 CBOWCTBA T0KAa3aTeIbCTB B YTOJIOBHOM cynomnpou3Boactee / M. M. Mamikos //
AKTyabHbIE BOIIPOCH! FOPUAMYCCKIX HAYK B COBPEMEHHBIX YCIOBHUSAX : 0. Hayd. Tp. / benropock. roc. HaIl. UCCIIEH. YH-
T. — benropogn, 2015. - C. 92.
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U Tp., a TaKKe B CBS3M C TE€M, YTO 3aKOHOAATEIh BO MHOTOM IPOTHBOPEYUBO U
npoOeIbHO 3aKPENII YKa3aHHYIO KaTETOPUIO J1I0KAa3aTEIbCTBEHHOTO IIPaBa B 3aKOHE.

3) B 0CHOBY I'HOCEOJIOTUYECKOM XapaKTEPUCTUKU TMOHSATHS JOKa3aTeNIbCTB
noJIoXKeHo ¢unocodpckoe ydeHue o0 OTpaKeHUHM KaK BCEOOIEeM CBOWCTBE MaTEpHH,
Omarozaps 4emy J0Ka3aTelbCTBO B YTOJIOBHOM IPOIECCE — CPEACTBO MO3HAHMUSL.

4)  Bomnpoc 06 OTHOCUMOCTH IPSIMBIX JI0Ka3aTEJIbCTB PEIIAETCS MO 3aKOHY,
BOMPOC K€ 00 OTHOCHMMOCTH KOCBEHHBIX JJOKa3aTEJIbCTB PEUIaeTCsl 0 BHYTPEHHEMY
yOEXKIEHUIO Cy/a, IPU 3TOM OTHOCHUMOCTb J0Ka3aTeIbCTB B UX CUCTEME MepepacTaeT
B JIOCTOBEPHOCTD B IIPOLIECCE JOKA3BIBAHUSA 110 YTOJIOBHOMY JIEINY.

5)  Ilog moka3aTeiabCTBOM B YIOJIOBHOM IIPOIIECCE Mbl MOHMMAaeM JiIOObIe
(akTUUecKue JaHHbIE W CBEICHHS, IIOJIYyYCHHbIE HAJJISKAUIUM CYOBEKTOM U3
HaJJIeKaIero UCTOYHUKA (HocuTess) nHGopMaluu, opopMIeHHbIE B COOTBETCTBUU C
tpeboBanusiMu YIIK P®, umeromue comaepkaTelbHYIO CBSI3b C OOCTOATEIHCTBAMHU
NO/UICKANIMMH  JTOKa3bIBAHUIO TI0 JaHHOMY JIedy, COJep)KaHHUE KOTOPBIX
COOTBETCTBYET JEHCTBUTEIBHOCTH, U COBOKYMHOCTh KOTOPBIX YCTAHABIMBAET WIH

omnpoBepraet oocrostenbcTBa 1. 73 VIIK PO.
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1.3 HemocpeacTBeHHOe HCC/IeI0BaHNeE 10KA3ATEJIbCTB B 0T€4€CTBEHHOM

YIroJIOBHOM IIpomecce

B nepBoMm maparpade HacTOSIIEro Ucciea0BaHusl Mbl IPUIILINA K BBIBOJIY O TOM,
YTO JOKAa3bIBAaHUE 3TO YACTHBIA CiIy4yail MO3HAHHUS, B CBA3U C YEM JOKAa3bIBAHUE ...
TIOTYMHSAETCS BCEM 3aKOHAM OOILEH TEOPHUHU MO3HAHUS U PEANU3YETCS [0 HUM»' 2,

OOBEKTOM MO3HAHUS B YTOJIOBHOM IPOIIECCE SIBISETCS COOBITHUE MPECTYIUICHUS,
«... OOCTOATENLCTBA KOTOPOrO IMO3HAIOTCS IO clegaMm  coxesHHoro»' . Tlop
00CTOSITEILCTBAMHU, KOTOPHIE MO3HAIOTCS MO CielaM MPEeCTYIUICHUS, Mbl TOHUMaeM
oOcrosTenbcTBa, mpeaycMorpennsie ¢r. 73 YIIK P®. U B 3ToM cMmbIciie, 10 MHEHHUIO
M.C. CrporoBuua, «... HOHSATUE JOKA3bIBAHUS PABHO3HAYHO, TOKIECTBEHHO MTOHATHIO
UCCIEJIOBAHUS, KOTOPOE MPOU3BOJMUTCS Ha MPEIBAPUTEILHOM CJIEACTBUM U B
cynebHOM pa3buparenbcTBey»' !, TakuM 00pa3oM, JeNaeTcs BHIBOJA O PABHO3HAYHOCTH
MPUPOJIBI UCCIICIOBAHKS HA CTaJUU MPEIBAPUTEIILHOTO PacciaeOoBaHUsS U HA CTaauu
cyneOHOro pa3buparenbcTBa. MBI C 3TUM COTJIACHUMCS, TOCKOJBKY HE BHIUM
CYIIHOCTHBIX Pa3JIMUUi B MPUPOJIC TO3HAHUS HA 3TUX CTAAMSIX YTOJIOBHOTO MpoIecca.
[To HamieMy MHEHHIO, HE3aBUCHUMO OT TOr0, HA KaKOM CTaJWM YTrOJIOBHOTO IMpoILEecca
MBI HaXOJUMCS, 3aKOHBI O0IIEH TEeOPUU MO3HAHUS U JIOTUYECKHUE 3aKOHBI JEHCTBOBATh
HE MEePECTaIOT.

B cBsi3u C BbllIeCKa3aHHBIM TakK)Ke OBbUT CHIEJIaH BBIBOJ O TOM, YTO MPOLECC
NoKa3biBaHUs (TIO3HAHUS) SBJISIETCS IPOLIECCOM JIOTMYECKUM, TMOAYMHSIOIIMMCS
3aKOHaM Kak (popMalibHOM, TaK U JUAJEKTHUYECKOM JIOTUKH, Oarogapsi KOTOPbIM «...
CJe0BaTENb U CyJ IPUXOJAT K BEIBOAY O CYLIECTBOBAaHMU WUJIM HECYLIECTBOBAHUU TEX
WM UHBIX (DaKTOB, SIBIICHUH, ACHCTBUM, OTHOLIEHUM, cBs3el U T.nm. Kak normyeckuit
IPOLIECC — ATO MPOLECC MBINUIEHUS, €AUHBII B CBOEH CYIIHOCTH, HE3aBUCHUMO OT

IPEIMETA MBICIIUTENLHOM AEATENLHOCTI .

BaxxHocth moHuMaHMs INpHUPOJAbLI JOKa3bIBAHWA B YI'OJIOBHOM IIPOLECCCE YIKC
OblIa HaMU O3BY4YCHA4, OJHAKO CJIICAYCT 06paTI/ITI) BHHUMAHUC WM Ha IIPAKTHYCCKHC

ITOCJICACTBUA HpeH€6pC)KI/ITCJ'IBHOFO OTHOIIICHUA K IIpaBujIaM YT'OJIOBHO-

112 Nmenko, I1. I1. KroueBsie mpodiaemsl yronoBaoro cyaomnpoussozactsa / I1. I1. Mimenko, E. I1. Mmenko // Lex
russica. - 2016. - N 9. - C. 231.
113 Umenko, I1. 1. Yka3 cou. — C. 231.
114 Bumneseukuii, K. B. MccienoBanue 10Ka3aTenbeTB Ha MPEABAPUTENILHOM CIICACTBHU U B Cy1eOHOM
pasOupaTenbcTBe : AuC. ... Kaua. ropun. Hayk: 12.00.09 / BumneBeukuit Kupumn Banepsesuu. - Kpacnonap, 2001. - C.
47 —48.
115 Bumnesenkuid, K. B. Ykas. cou. - C. 44.
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IIPOILIECCYATBLHOIO IOKA3hIBAHMS Ul YTOJIOBHOTO J€a, B YaCTHOCTU HEBBINOIHEHUE
KaKMX-JIMOO 3aKOHOB JIOTMKH WIIM OOLIEH TEOPMH IMO3HAHUS IPHBOJUT K TOMY, YTO
pEIEHnE, IPUTOBOP CyJa MOMJIEKHUT OTMEHE WM M3MEHEHUIO, YTO B CBOK OYEPE.b
yXkKe caMo Io ceOe JEMOHCTPUPYET DA HAPYIICHUM IIPaB YYaCTHHKOB YrOJIOBHOTO
npoluecca.

OTMeHa INpuUroBopa BCErja CBA3aHa ¢ CyJeOHOH OMmMOKONM, KOTOpas, IO
mHeHno CerueBoil O.A., BKIIOYaeT B ce0sl «OCYXKIEHHE HEBUHOBHOTO, ONpaBIaHHE
BMHOBHOTO, CJy4ad HENPaBWIGHOM  KBaIU(pUKALUMM  JEAHMS, HAa3HAYCHUE
HECTPAaBEUIMBOTO HakaszaHus»' . Taxxke, M0 MHEHHUIO aBTOPA, «OJHOM U3 BAKHEHIINX
NpUYKMH CyJAeOHBIX OmMMOOK SBISIOTCA yIYHMIEHHS B IIPOLECCE  CyaeOHOro
MCCIIEIOBAHUS JI0Ka3aTeabCTB» ', MBI ¢ yKa3aHHBIM MHEHUEM COTJIACUMCS, UCXOMS U3
I03HABATENILHOM IPUPO/IBI JOKA3BIBAHUS 110 YTOJIOBHOMY JIEITY.

Jlis TOro, 9ro0bl MUHUMU3UPOBATh HAPYIIEHHUE MPAB YYACTHUKOB YTOJIOBHOTO
Ipolecca, 0COOEHHO ITO KacaeTcs NpaB 00BHHAEMOro (IIOACYAMMOIO), a TakXkKe IJIs
TOrO, YTOOBI IEJM YrOJOBHOTO MPOLECCA BCE XK€ ObLIM JOCTHIHYTHI, «... BBIBOJBI
I0CYAe0HOrO U CYAeOHOr0 IMPOU3BOICTBA AOJKHBI OCHOBBIBATECS HA OOBEKTHBHOM U

OECIIPUCTPACTHOM BBIICHEHHH BCEX OOCTOSATENLCTB YIOJOBHOTO Aeua» °,

IIocKONIBKY HCCHEAOBaHME JOKA3aTEIbCTB IO YTOJIOBHOMY JEIy SBIISIETCS
YACTHBIM CJIy4yaeM IO3HaHUs (O0Ka3bIBaHMs) B YTOJIOBHOM MPOIIECCE, a 3HAYUT U OHO
JOJIKHO COOTBETCTBOBATh BCEM TPEOOBAHUAM, MPEABIBISIEMBIM K IPOILECCY MO3HAHUS
(loKa3pIBaHUS) 110 YTOJIOBHOMY JIETY.

Takum  0o0pa3zom, ™Mbl BHAMM [PABWIBHBIM  CIEAYIOIIMA  MEXaHU3M
UCCIIEJIOBAHMS I0Ka3aTeJIbCTB Ha CTAJAUM CyJeOHOro pa3doupaTenbCcTBa, COCTOALMMN U3
TpeX OJIOKOB IMO3HABATEJIbHOW JEATEIBHOCTH CyAa.

Bo-nepBbIX, BC€ [OKa3aTrelbCcTBa MO JEIYy, KaK JIOTMYECKHE, TaK H
UH(OpPMAIIMOHHBIE JOJDKHBI OBITh OLEHEHbl CYJOM Ha HaJW4Yue CIEeIYIOUUX
IIPU3HAKOB J10KA3aTEIbCTB: OTHOCUMOCTH, IOIYCTUMOCTH, IOCTOBEPHOCTH.

[Ipy ycTaHOBIEHUMM OTHOCMMOCTH CYJZ JOJDKEH HAUTH COIAEPKATEIbHYIO CBA3b
MeXy MH(popMalue, KoTopas 3akI04YeHa B JI0Ka3aTeIbCTBE, U 0OCTOSATEIbCTBAMU
NO/JICKAIMMM JOKA3bIBAaHUIO TIO JAHHOMY KOHKPETHOMY YIOJIOBHOMY Jneny. llpum

9TOM BOIIPOC 00 OTHOCHUMOCTH IMPAMBIX OOKA3aTCJIBCTB PCIIACTCA I10 3aKOHY, BOIIPOC

116 Crraea, O. A. OmmoOku B mporiecce CyaeOHOTo UCCIETOBAaHNA JOKA3aTECTB: MIOHSITHE, BUBI, IIPHYUHEI,
npodunakruka / O. A. Ceraea // Poccuiickuii cyaps. - 2014. - N 4. - C. 31.
117 Criuena, O. A. Yka3s. cou. - C. 31.
118 Nmenko, II. IT. Yka3. cou. - C. 230.
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*Ke 00 OTHOCMMOCTH KOCBEHHBIX JIOKA3aTEJIbCTB pEIIAETCS IO BHYTPEHHEMY
yOXKICHUIO Cy/Ia.

IIpy  yCTaHOBJIIEHMHM  JONYCTUMOCTH  CyJ  HPOBEpSAET  NPEANOCHUIKU
JOIYCTUMOCTH J0Ka3aTeIbCTBA - AOIMYCTUMOCTh UCTOYHUKOB, CYOBEKTOB MOJIYUCHUS
U CIocoOOB mody4deHHs HH(GOpPMAalMK, a TakkKe TMPOBEPsET, 3aKpeIuieHa JIU
uHpopmaius B coorBeTcTBuu ¢ TpedoBanusamu YIIK P®. Ilpu s3ToM npoueccyaibHas
dbopma 3akperuieHus o0s3aTeNbHa KaK JuIsli HHPOPMAIMOHHBIX JOKa3aTeIbCTB, TaK U
JUISL JTOTUYECKHUX JO0Ka3aTeIbCTB, B CBSA3M C YEM, BBIPAXKEHUE BBHIBOJIOB CYOBEKTOB
JOKa3bIBaHHUsSI B YIOJOBHOM IIPOIIECCE B TAKUX IMPOLECCYaJbHBIX aKTax Kak
[OCTAHOBJIEHHWE, OOBUMHUTEIBHOE 3aKIIIOYEHHE, OOBHUHUTEIBHBIM aKT, MPUTOBOD,
OTIpe/ieTICHUE - SBISETCS 0053aTeIbHBIM.

[Ipu ycTaHOBIIEHHHM JIOCTOBEPHOCTU CYJ AOJKEH HPOBEPUTH COOTBETCTBUE
JIeMCTBUTEILHOCTH UH(DOPMAIIMOHHBIX U JIOTHYECKHUX JOKA3aTeNbCTB. J[Js1 BEISICHEHUS
COOTBETCTBUS JIEHCTBUTEIBHOCTH YKa3aHHBIX JOKA3aTeJIbCTB «BaXHOE 3HAYCHUE
UMEET pean3anus TpeOOBaHUS TPUIIOKUMOCTH .

Jist peanuzanuu TpeOOBaHUS MPUIOKUMOCTH CYJ JOJDKEH MPOBEPSTH uYepes
BBISIBJICHHE BO3MOXKHOCTH MCTOYHHKA (HOCUTENs) HH(OpMalLMM, 3HAUYUMOM Jis

YCTAHOBJIEHUSI OOCTOSATENBCTB, MOJIICKAITUX JIOKA3bIBAHUIO:

1)  BocmpuHHUMATh (OTpaXkaTh) UH(POPMAITHUIO;
2)  3anoMuHaTh (COXpaHATh) UH(DOPMALIHIO;

3)  BOCHPOM3BOIUTH (CHATH) HHGOPMAIIUIO.

B ciydae ycnemHOM DPOBEPKM YKAa3aHHBIX BO3MOXKHOCTEM MCTOYHHKA
(HocuTensl) MH(POPMALMM, CyA JOJDKEH IPOBEPUTH IMOJIYYEHHYI0 HH(OpManuio ¢
IIOMOILBIO JIPYTUX CIIEICTBEHHBIX JIEWCTBHM, MU K€ IIOJYYUTh K CYIIECTBYIOIIECH

' Zarem cyn

HOBYIO MH(pOpPMALMIO TPUMEHUTEIBHO K TOMY XK€ OOCTOSTEIBCTBY»
COMOCTaBJIIET OJIOKM TOJy4eHHOHM HHQOpManmMu W Ha OCHOBaHUM 3TOTO
CONOCTABJIEHUS JOJDKEH NPHUATH K BBIBOAY O HAJW4YUU JIOTWUYECKOW CBS3UM U
B3aMMOJIONIOJIHAEMOCTH yKa3aHHBIX OJOKOB WH(popManuu. Takod BBIBOJI CYTh
JIOTUYECKOE J10Ka3arenbCcTBO. «IIpH OTCYyTCTBMM HOCIEIHETO - HOBBIM BHUTOK

oOparieHus K MOUcKy HHGOPMAaIII.

119 bapabam, A. C. Ponp TpeOoBaHMs NPHIIOKMMOCTH B Peai3aliy LeJled yroIOBHO-TIPOLECCYalbHOTO JOKa3bIBaHUS /
A. C. bapabam // Bonpockl yroioBHOTo npoiecca 1 mpaBoBast pepopma : MexBy3. co. / KpacHosip. yH-T. - KpacHosipek,
2002. - C. 45.
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«Takum 00pazoM, MPHWIOKUMOCTh 3aXBaThIBAET CBOUM COJCpP)KAHUEM J[Ba
MOMEHTa JI0Ka3aTeJIbCTBEHHON JESITEILHOCTH - HAa OCHOBE aHAJIN3a HMEIOIICHCS
uHpopmaru (JIEMEHT OIICHKH) TIOJyYeHHE HOBOW (MPOBEpKA), CHHTE3 MUMEIOIIEHCS
uHpopManu (3JE€MEHT OIIEHKH). BpInogHeHue 3Toro TpeOoBaHUS TOBOPUT O TOM,
KaKue JACUCTBHUS HEOOXOIHUMBI, 4YTOOBI MOJYYECHHBIM PE3yJabTaT OTBEYAI IEJSM
JTIOKa3aTeILCTBEHHOM AesTeIbHOCTH. B TO ke Bpems 3T0 TpeOoBaHUE 00O03HaudaeT
HEOOXOMMOCTh TIepexoaa B paboOTe OT OTACIBHO B3SITOTO JOKA3aTeNhCTBA K WX
COBOKYITHOCTH.

Brimotaenne TpeGoBaHUs MPUIIOKUMOCTH JAeT Cyly OCHOBaHUE JJISI BBIBOJIA O
COOTBETCTBUHM MH(POPMAIIMOHHBIX U JIOTUYECKHUX JOKA3aTEIbCTB JCHCTBUTEIHHOCTH, a
3HAQYUT U O JJOCTOBEPHOCTH MOJYy4a€MOT0 B UTOre 3HAHUS, IOCKOJIBKY «COOTBETCTBUE
- MPEINOCHUIKA YCTAHOBJIEHUS JIOCTOBEPHOCTI.

[Ipu sTOM Henb3s 3a0bIBaTh, YTO B MPOIECCE peanu3amnus TpeOOBaHUS
OPUWIOKUMOCTH  TakXXe  JOJDKHBI ~ OBbITh  NPaBUJIBHO  pPEAM30BaHbI  3aKOHBI
JTUANEKTUIECKON U (hopmanbHOI ToTuku. [Ipu 3TOM «Ha mepBoe MECTO B 3TOM ClTydae
BBIXOJISIT 3aKOHBI JIMAJICKTUYECKOU JIOTMKH, MOCIE YCTAHOBJICHUS] COOTBETCTBUSI MBI
paboTtaem ¢ (hparmMeHTaMU 3HAHWM, UCIIONB3YS 3aKOHBI (DOPMATBHON JIOTHKI.

Takum 00pa3om, 10CTOBEPHOCTb UTOTOBOTO 3HAHUS - «PE3YJIbTaT BBISABJICHUS, C
UCIIOJIb30BAaHUEM 3aKOHOB (DOPMATBHOM JIOTHKH, CJIOKHOW CHCTEMBI CBSI3€H MEXIy
JT00BIMU (dakTUYECKUMHU  JaHHBIMU, 00CTOSITEILCTBAMH, MOJICKAIIUMHU
JTOKa3bIBAHUION 2.

MoXHO TakKe yTBEpXKIaTh, YTO peaau3alus TPeOOBaHUSI MPUIOKUMOCTU
JEMOHCTPUPYET €UHCTBO MPAKTUYECKON U MBICTUTEIBLHON JIEATEIBHOCTH, O KOTOPOM
MBI HEe pa3 ynoMuHaiau. MiIMeHHO peanuzanusi TpeOOBaHUS MPUIOKUMOCTH CBS3bIBACT
JIBa 3TUX BHUJIA JICATEIIBHOCTH B YTOJIOBHOM ITPOILIECCE.

«JlocTOBEpHBIM  SIBJISIETCS ~ 3HAHHWE, KOTOpOE TMOATBEPKIACHO JAPYTrUMU
JI0OKa3aTeIbCTBAMHU,  JIOCTOBEPHOCTh -  JIOKA3aTEJIbCTBEHHAs  XapaKTepUCTHKA

3HAHUIY 2.

BO-BTOpLIX, Inmpu HMCCICAOBAHHUU JIOTUYCCKUX HOOKa3aTCIbCTB CyJA OOJIKCH
HCITIOJIb30BaTh CICAYIOINHWEC KPUTCPHHU OLCHKHU A0Ka3aTCJbCTBa JId ITO3HAHUA €TI0
CYIIHOCTH U COJACPIKAHHA, KOTOPBIC YIKC COACPKAT B cebe MexaHHM3M IMMPUMCHCHUA

JJOIr'M4C€CKHUX 3aKOHOB.

120 Bbapabam, A. C. Ykas. cou. - C. 45.
121 Bapa6ami, A. C. McTrHa 1 IOCTOBEPHOCTh B YTOJIOBHO-TIporieccyanbuoM mo3uanuu / A. C. bapabamr // BectHuk
Kpacnosipckoro rocynusepcuteta. Cep.: 'ymanurapusie Hayku. — 2004. - Ne 6. - C. 229.
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1. Te3nc mokazaTenbCTBA JIOJDKEH OBITH TOYHO OMpesieneH, chopMyTupOBaH
B KaTETOPUYECKOM CYXJECHUU, OOBSBIICH, a TaKXKE JOHKEH OCTaBaThCSI HEM3MEHHBIM
Ha TPOTSHKEHUU BCETO MpoIiecca 000CHOBAHUSI.

2. ApryMeHThI JOJIKHBI ObITh JIOKa3aHHBIMHU, JIOJDKHBI CYIIIECTBOBAThH U 1O
CBOEMY COJIEP>KaHUIO OBITh JOCTATOYHBIMHU ISl YTBEPKIACHUS JOKA3bIBAEMOTO TE3UCA.

3. JleMoHCTpanust  JOKa3aTeabCTBA  JOJKHA OOECHEYHUTh JIOTUYECKOE
CIEJOBAHUE TE3UCAa M3 AapryMEHTOB MO IMpaBUJaM YMO3AKIIOYEHHS, NPU STOM

JIOrH4YCCKas CBA3b MCKAY HUMHU OOJIKHA OBITH INpOoACMOHCTPHUPOBAHA.

B-Tperbux, Cyn JOMKEH YCTaHOBUTHCA JOCTATOYHOCTh COBOKYITHOCTH
JIOKA3aTeNbCTB B UX cucteme. [Ipr yCTaHOBIIEHMH TOCTATOYHOCTH CYJI POBEPSET BCIO
COBOKYITHOCTb JOKa3aTEIbCTB IO JIey HAa MPEAMET BO3MOYKHOCTH CIEIaTh BBIBOJ O
TOM, YTO OJIHO WJIM HECKOJBKO OOCTOATENhCTB MOJICKAUIUX JTOKa3bIBaHHUIO (CT. 73
VIIK P®), ycraHaBiuBaiTCS WU >K€ OMPOBEPraloTCid TaKOW COBOKYIMHOCTHIO
JIOKA3aTEeNbCTB, KaXJO0€ W3 KOTOPBIX SBISIETCS OTHOCHMBIM, JIOIMYCTUMBIM U
JOCTOBEPHBIM, UMEETCSI B MaTrepHaliax Jeja U HAXOAUTCSA B JIOTUYECKOW CBSI3U C

OCTAaJIbHBIMH AOKA3aTCIbCTBAMH I[aHHOfI COBOKYITHOCTH.

[Ipu 3TOM HCClenysl KaXKJ0€ OTIEIbHOE J10Ka3aTeNbCTBO MO JENY, a TaKXKe MX
CUCTEMY, CyI JOJDKEH PYKOBOJICTBOBATHCS 3aKOHAMHU JIOTUKM — (opManbHOM u
JTUAJIEKTUYECKOM.

Cyn [nomkeH pPYyKOBOJACTBOBAaThCSA CIEAYIOUIMMH 3aKOHaMu  (hOpMajbHOU
JIOTUKH:

1)  3akoH ToXxAecTBa (TOXIECTBO MPEAMETAa MBICIH U TOXKIECTBO MBICIU 00
ATOM TIpeaMETE).

2)  3aKOH HEMPOTUBOPEYHS.

3)  3aKOH UCKJIIOYEHHOTO TPETHETO.

4)  3aKOH JOCTATOYHOI'O OCHOBAHMSI.

Cya [OoIKeH pPYKOBOJCTBOBAaTHCSA OCHOBHBIMH 3aKOHAMHU JIHAJEKTUYECKOU
JIOTUKHU:

1)  3akoH mnpoTuBopeuusi («pa3BUTHE OOBEKTUBHOM pEaTbHOCTH U €€
IIO3HAHUE OCYLLIECTBIISIOTCS pa3BOEHUEM UCXOJTHOTO €IUHCTBA Ha

IPOTUBOIIOJIOKHOCTH,  KOTOpble  O0pa3yloT  NPOTMBOPEUYMBOE  LEJIOE W,
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B3aMMOJEICTBYS IPYTr C APYIOM, MOPOXKAAIOT MMITYJILC K M3MEHEHHMIO M Pa3BUTHIO
3TOTO LEIOroy» ).

2)  3akoH nepexoja KOJIMYECTBEHHbIX U3BMEHEHUN B KaU€CTBEHHBIE.

3)  3akoH OTpUIaHMsA OTPHUAHUA (B IPOIECCE NPOTPECCUBHOIO PAa3BUTHS
IEPBBIA OTall SBJIAETCS PE3YJILTATOM OTPHULAHUS, a BTOPOW JTall - Pe3yJIbTaTOM
JBOWHOTO OTPHMLIAHHUS, TaK YTO Pa3BUTHE BOCIIPOM3BOJMT Ha 0O0Jiee BHLICOKOM DJTaIle
4EpPTHI, XapaKTEPUCTUKHU, CTPYKTYPhI UCXOIHOTO 3Tala, a HOBOE KAYECTBO BHICTYIIAET
Kak cuHTe3 "craporo” u "HoBoro"»' >,

Bce ot Tpu OIOKAa [O3HABATENLHOM JEATENLHOCTH CyAa  JOJDKHBI
OCYILECTBIATECA MM OJHOBPEMEHHO JUIi TOTO, 4YTOOBI BBIBOABI CyJAa OBLIM
000CHOBaHbI, MOTHBHUPOBAHEI, OCHOBAHBI HMEHHO HAa CHCTEME IOCTOBEPHBIX,
JOCTATOYHBIX, JOIYCTHMBIX M OTHOCHMBIX JOKAa3aTelIbCTB, KOTOPBIE BHE Pa3yMHOIO
COMHEHUS IIPUBOAAT CyJl M BCAKOTO YMTAIOLIETO IIPUTOBOP MJIM MHOE PEIIEHUE CYyaa K
OJHOMY M TOMY € BBIBOJY. DTO TOT MAKCUMyM — JOCTOBEPHOE 3HAHUE, K KOTOPOMY
MMEET CMBICII CTPEMUTLCS B IO3HAHUM B YTOJIOBHOM IIPOLIECCE.

Jlnsg Hac DOKa3hIBaHME, MIO3HAHME M MCCIEJOBAHUE OOCTOSATENILCTB YTOJIOBHOTO
Jena — CHHOHMMHUYHBIE MNOHATHA. JlaHHBIE IIPOLECCHI OCYMIECTBISAIOTCS B XOJE
IPEBAPUTENLHOTO PACCIENOBAHNS, a TAKKE HA CTAINU CYACOHOr0 pa3OupaTensCTBa.

He3aBrcUMO OT TOro, MpO Kakyl CTaJUI0 YTOJOBHOIO MPOLECCA MBI BEIEM
peub, 10 pe3yJbTaTaM HCCIIEJ0BaHUS, MO3HAHUSA CyOBEKTaMH COOTBETCTBYIOMIETO
WCCIEIOBAHUS,  MO3HAHMS  NPUHUMAIOTCS  NPOMEXKYTOYHBIE W HMTOrOBBHIE
IpoLeCCyalbHble  peleHus. IIOCKONBKY — «IEATENBLHOCTh MO  MCCIEJOBAHUIO
OOCTOATENLCTB  YTOJOBHOTO JIeNa BBICTYNAET CPEACTBOM Ui MOJHOLEHHOM
pean3alyy yroJoBHO-NPOLECCYaIbHBIX (DYHKIMH, HAPABICHHBIX HA PELHICHHE 33134
YIOJIOBHOTO CYAOIPOM3BOJACTBA, CIEAYET MOJararb, 4YTO OT KadecTBa TaKOIo
MCCIICIOBaHUS 3aBUCAT 3P (YEKTUBHOCTh M KAYECTBO YTOJIOBHOTO CYIONPOU3BOACTBA B
esmoM» >,

COOTBETCTBEHHO, OYAET NMPAaBUIBHO U LENECOOOPA3HO «ONPEICIUTh KPUTEPHU

OLICHKHN Ka4C€CTBa UCCICA0OBAaHUA 00CTOSATEILCTB YT'OJIOBHOTO ACJIa».

122 Kprokos, B. B. ®unocodus: YueOHuk 11 cTyaeHToB TexHrnueckux BY3o0B [DnekTponnsiii pecypc] / B. B. Kprokos.
- HoBocubupck: M3n-Bo HI'TY, 2006. — Pexxum noctyna: http://knigi.link/filosofiya-sovremennaya/filosofiya-uchebnik-
dlya-studentov.html. (mata o6pamienus 01.05.2017)

123 Kprokos, B. B. ®unocodus: Yaebuuk miis cryaeHToB TexHIUecKkux BY30B [DnexTponHsii pecypc] / B. B. Kpiokos.
- HoBocubupck: M3n-Bo HI'TY, 2006. — Pexxum noctyna: http://knigi.link/filosofiya-sovremennaya/filosofiya-uchebnik-
dlya-studentov.html. (mata o6pamienus 01.05.2017)

124 Yenuk, M. M. Kputepuu OlleHKH KauecTBa MCCIIEIOBAHMS 00CTOSITENILCTB YIOJIOBHOTO JIENa: COBPEMEHHbIE OIXO0IbI
/ M. M. Yenuk // Uctoprueckue, punocodckue, MOTUTUICCKHE U FOPUANICCKHE HAYKHU, KYJIbTYPOJIOTHS H
HCKyCCTBOBeeHHEe. Borpocs! Teopun 1 mpakTukd. - 2015. - Ne 6. - 4. 2. - C. 198.
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VIIK P® 1960 roma TakuMu KPUTEPUSAMH ONPENCIsUT  TpeOOBaHUS
BCECTOPOHHOCTH, MOJHOTEI M OOBEKTUBHOCTH MCCJICIOBAHUS OOCTOSTEIIHCTB
yTOJIOBHOTO Jefia. He BUAMM mpUYWH HE BOCIOJIB30BATHCS YXKE BBHIPAOOTAHHBIMHU
KPUTEPUSMHU U HA CETOJHSIIHUI JIEHb, MOCKOJIBKY, HECMOTPs Ha TO, 4yTO B YIIK P® B
JCHUCTBYIONIEH pENaKkiMu HE COJEPXKUT B cebe MPSAMOTro 3aKPEIUICHHS JTaHHBIX
TpeOOBaHUM, aKTyaJbHOCTH CBOCM OHM HE TOTEPsUIM, a IO3HaBaTelbHAs MPHUPOJIa

AOKa3bIBaHHWA B YT'OJIOBHOM IIPOLECCC HUKY/JId HE ICIIACh.

MBI cormacHbel C TO3WIMENH, COMIACHO KOTOPOM «HUCXOAS W3 Takou
MO3HABATENLHON 1edM MyOJUYHOrO0 YrOJIOBHOTO IMpOIecca, KaK JOCTOBEPHOE
YCTAHOBJIEHUE OOCTOSITENBCTB, MOJJICKANIUX JIOKA3bIBAHUIO, METOJIOM €ro MOKET
OBITh TOJBKO OOBEKTHBHOE, BCECTOPOHHEE W TMOJHOE HCCIIEIOBAHMUE, YTO SIBIISICTCS
CYIIHOCTHIO TUATEKTUUYECKOI0 METO/Ia TO3HAHUS.

OOBEKTUBHOCTh, BCECTOPOHHOCTH U MOJIHOTA UCCIIEAOBAHUS — 3TO «TpeOoBaHUE
HAa OCHOBaHUU OOBEKTHUBHBIX 3aKOHOB IMO3HAHUS (OOBEKTUBHOCThH) YCTAHOBUTH BCE
HEOOXOIUMbIE CBSI3U  MEXAY JOKa3aTelbCTBAMH, (PAKTUYECKUMHU  JTAHHBIMU
(BCECTOPOHHOCTH), KOTOPBIE MO3BOJISAIOT CAEIaTh 0OOCHOBAHHBIN BBIBO/J (ITOJIHOTA) 00
OTIIEJIbHOM  OOCTOSATENbCTBE, TMOMJEKAIIEM JOKa3bIBaHUIO, WM 000 Bcex
00CTOATENBCTBAX, MOIISKALINX JOKA3bIBAHUIO, B CCTEMEY >,

[Tox BCeCTOPOHHOCTBIO MPU I3TOM IMOHUMAETCA «HEOOXOJUMOCTh PACCMOTPEHUS
BCEX BO3MOXHBIX SIBJICHUN OO0BEKTa (CBSI3W C HHBIMU OOBEKTaMM) B TpaHUIIAX,
3aJIaHHBIX 1IEJIbI0 UCCIICIOBAHUSY.

[Ipu 3TOM MONHOTA «SIBISAETCS YAaCTbIO BCECTOPOHHOCTH, U UMEHHO 4Yepe3 Hee
peanu3yeTcs JIOTMUYEeCKUil 3aKOH JJOCTATOYHOTO OCHOBAHUS.

OOBEKTUBHOCTh XK€ MOHMMAETCS KaKk TpeOoBaHUE» COOI0JaTh OOBEKTUBHBIE
3aKOHBI TO3HAHUSI, 3aKOHBI (POPMATBLHON U TUATEKTUYECKOMN JIOTUKIY.

[Ipu BceM 53TOM OOBEKTHUBHOCTH, BCECTOPOHHOCTH M TMOJHOTa - €IUHOE
TpeOOBaHMEe, O3HAYAIOUIEE, YTO «JI1 MPOHUKHOBEHHUS B CYIIHOCTh OOBEKTa Ha
OCHOBAaHUM OOBEKTUBHBIX 3aKOHOB TIO3HAHMS JOJDKHBI OBITh PAacCMOTPEHBI BCE
BO3MOXHBIE €r0 SIBJICHUS (CBSI3U C MHBIMU OOBEKTaMH) B TPAHUIIAX, 3aIaHHBIX LEJTHIO
uccueoBanus. BbIBOJI OTHOCUTENBHO CYHUIHOCTH OOBEKTA JOJXKEH ObITh OCHOBAH Ha

JIOCTATOYHOM JIJISI HETO KOJMYECTBE JAHHBIX» 2°.

125 Bpectep, A. A. Hauano, hopma u metox Poccuiickoro yrogoBHOro mporecca : aBroped. Juc. ... KaHI. JOpUI .HAYK :
12.00.09 / Bpectep Anekcanap Anekcanaposud. - Tomck, 2013. — C. 9.
126 Bpecrep, A. A. Yka3. cou. - C. 18.
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TpeboBanne 0OBEKTUBHOCTH, BCECTOPOHHOCTU W TMOJHOTHI PACIPOCTPAHSIETCS
KAK Ha WTOTOBBIM BBIBOJ HCCIEIOBAaHMS, TaK U HAa IPOMEXKYTOUYHBIE BBIBOIBLI B
IIPOLIECCE UCCIIENOBAHUS.

HccnenoBanue 10Ka3aTeabCTB 10 YTOJIOBHOMY JI€Iy B CyJ€ IEPBOM MHCTAHIUU
— UEHTpaJbHBIA 3Tal YrOJOBHOTO CYAONMpPOM3BOACTBA. [lo MHEHMIO OONBIIMHCTBA
YYEHBIX CyJe0HOE pa3OupaTeNbCTBO SIBISIETCS KIIOYEBOM CTaJueil YrojllOBHOTO
npouecca. FIMeHHO B 3TOU CTainM «peanu3yeTcsl Ha3HAa4eHUE YTOJI0BHOTO MTPOLECCa, a
Tak)ke OCHOBHasi QYHKIUA cyaa, 3akperuieHHas B cT. 118 Konctutynuu PO u 4. 1 cT.
29 VIIK P® — ocymiecTBieHue npapocyaus» .M UIMEHHO Ha 3TOW CTaAuM Tak Ba)KHa
HEIOCPEACTBEHHOCTh MCCIEA0BAHUS BCEX JOKA3ATENbCTB CYAOM IO NPEMIOKEHHOMY
HaMH MEXAHU3MY.

[IpoBecTn Takoe HOBOE CaMOCTOSITEIbBHOE MCCIEOBAHHE BCEX OOCTOATENHCTB
7ena cyl JO/DKEH MOTOMY, YTO MMEHHO OH SIBISIETCA CYyOBEKTOM IO3HaBaTENbHOM
NEeSATENBbHOCTH Ha CTaguu CyAeOHOro pa30ouparesbcTBa, U MMEHHO Ha HEM JICKUT
00s3aHHOCTh OT WMeHH rocyaapcTtBa (ct. 296 YIIK P®) mocTtaHOBUTH 3aKOHHBIH,
o0ocHOBaHHBIN U cipaBeyiuBblid puroBop (ct. 297 VIIK P®), «koTopslil siBasieTcs
UTOTOBBIM JIOKYMEHTOM, (AaKTUYECKH 3aBEPILAIOLIUM IMPOU3BOACTBO MO JAHHOMY
Jeny, MOTOMY 4YTO B IMOCJIEAYIOIIUMX CTaAusX (KacCallMOHHOE | HaJA30pHOE
IIPOM3BOJICTBO) JIHIIb IIPOBEPSETCS, KaK Cy1 BRIMOIHUI ¢T. 297 VIIK PO»'*.

3/ech TaKKe OTMETUM, YTO Mbl MNPUIEPKUBAEMCS MO3ULUU O MYOIMYHOM
HayaJjie yroJIOBHOTO IIPOLIECCA, YTO B CBOK OUYEpEb NPEAOINPEAEIACT aKTUBHYIO POJIb
CyJlla B MpoIlecce J0Ka3bIBaHUS MO YTOJOBHOMY JIeTy Kak CyObeKTa, OTBETCTBEHHOIO
3a pe3yJIbTaT BCEro Npouecca T0Ka3bIBaHMs.

Bce mnonHomouwns, Kotopele naHbl cyny B coorBerctBuM ¢ YIIK PO,
HaIIpaBJICHbl UMEHHO Ha JOCTMKEHHE Pe3yJIbTaTa, 0 KOTOPOM MbI T'OBOPWJIM BBILIE.
«OCHOBHOI LIEJIBI0 pEaNu3alii CyJOM JUCKPEUUMOHHBIX TMOJHOMOYUH JOJIKHO
BBICTYNIaTh OOBEKTUBHOE, BCECTOPOHHEE U MOJIHOE HCCIIE0BAaHNE BCEX 00CTOSATEILCTB
JieNa, SIBISACHh TapaHTUEW MPUHSTHS 3aKOHHOTO, 0OOCHOBAHHOTO M CIIPaBEIMBOTO
PEIIEHUs 110 YIOJOBHOMY eny» >, Takum o0pa3oM, 0OBEKTUBHOE, BCECTOPOHHEE U
MOJIHOE MCCIIEIOBAHUE BCEX OOCTOSTENIBCTB JieJla BCE JK€ SABISIETCS KpPUTEpUEM

HCCICAO0BAaHUA 00CTOSTEILCTB YT'OJIOBHOTO JI€JId, KaK MBI 1 YKa3aJIkl paHCC.

127 Benoxoptos, 1. 1. [TonHoMoums cyaa o coOMpaHHIo, 3aKpeTICHUIO U TPOBepKe JTokazaTenbeTs / V. U.
Benoxoptog // O6mectBo u mpaso. — 2008. - Ne 1 (19). - C. 184.
128 ®dpanuudopos, 0. B. [IporeccyanbHble acnekTsl JOPMUPOBAHHS M PEATN3AIMU TUCKPEIIMOHHBIX TTOJIHOMOYHH
cyna/ 0. B. ®panmudopos, K. B. Ilpornn // [Tydbamanoe u yactHoe npaBo. —2015. - Ne 1. — C. 141.
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Takum 00pa3om, Cya, UCTIONB3YST CBOU AUCKPEITMOHHBIC TTOJITHOMOYHS, UMESI YIKE
cOOpaHHBI HA CTaaWUd MPEIABAPUTEIBHOTO pacciaeOBaHUs Marepuan  Jyis
UCCJICIOBAHUS, «... MPOW3BOIUT HOBOE, CAMOCTOSITEIIBHOE HCCIICIOBAaHNE BCEX 0e3
UCKJIFOUYEHUS JI0KA3aTeIbCTB, MO0 TOJIBKO IIPU HEMOCPEACTBEHHOM HUCCIICIOBAHUHU BCEX
coOpaHHBIX CcJefoBaTelieM, J03HABaTElIeM JOKa3aTelbCTB CYI (CyIbs) CMOXET
chopMupoBaTh BHYTpEHHEE YOEKJICHHME U TOCTAaHOBUTH IPUTOBOP, OTBEUAOIIUN
TpeGoBanusM ct. 297 VIIK PDO»'*.

Mpb1 cuuTaeMm, 4TO HET CMBICIA CIOPUTh C TE€M, YTO KauyeCTBO BBIHECEHHOTO
CyZeOHOTO pEIIeHHs, MPUTOBOPA, €ro OOOCHOBAHHOCThH SIBIISCTCA IOKa3aTeIeM
s dexktuBHOCTH TpUTOBOopa. OOOCHOBAHHOCTH XK€ MPUTrOBOpPA JOCTUTACTCS IMyTEeM
UCCJICIOBAaHUSI JOKA3aTEeIhCTBA B CYJCOHOM CIIEJICTBHH C YYETOM BCEX TpPeX OJIOKOB
MEXaHMU3Ma UCCIIEJOBAHMS 10KA3aTENIbCTB KaK MO3HABATEIBLHOIO MpoLecca.

OO6miee mpaBUIIO UCCIIENOBAHUS TOKA3aTEIbCTB 3aKkperuieHo B 4.1 cr. 240 YIIK
P®, ogHako M3 HEro €CTh M MCKIIOYEHHUS, B dacTHOCTH 4. 2 cT. 240 VYIIK P®
YCTaHABJIMBAET UCKIIIOYUTENBHBIN XapaKTep NMPUMEHEHHUs OIJIAIICHUS TMOKa3aHUW B
YroJIOBHOM Tiporiecce. B 3Toil ke craTbe ecTh OTChUIKK K CT. 276 u 281 YIIK PO,
KOTOPBIE PErIAMEHTHPYIOT yCIIOBHUS, HA OCHOBAHWU KOTOPBIX MOKa3aHUSI MOTYT OBIThH
orjameHbl B cylaeOHoM 3acenanud. CienoBaresibHO, OIJIAlIEHUE MOKa3aHUW — 3TO
paBo CyJia OMVIACUThH MOKAa3aHUS MOJCYAUMOTrO, MOTEPIEBIIETO U CBUJIETEIIS B XOJE
cyneOHOro pazdouparenscTBa B cTporo npexycmorpeHtbix YIIK PO cnyyasx.

Ha nam B3rnsa, npaBuna 3akperieHHbie B cT. 240, 4. 4 cr. 302 VIIK PO
SIBJISIFOTCS, B TOM YHCJIE, TApAaHTUSIMU TIpaB 0OBUHSIEMOTO.

B nutepatype moa rapaHTHUSMU TOHUMAKOTCS «... 3aKPEIJICHHBIE B 3aKOHE
MIpaBOBbBIE CPEJICTBA, HAIIPaBJIECHHbIE Ha O0ECIICUCHUE peau3alluh UX CYOBEKTUBHBIX
1paB, Ha 3alUTy U BOCCTAHOBJIEHUE IpPaB, HAPYIICHHBIX B XOJI€ MPOU3BOJCTBA IO
yrojoBHoMy Jeny». Iloa mporeccyaabHBIMUA TapaHTUSIMU OOBIYHO MOHUMAIOT ...
YCTAHOBJICHHBIE MPOIECCYaIbHBIM 3aKOHOM CPEACTBA, CO3JAIOIINE YCIOBUS JId
BBITIOJTHEHUS 3374 YTOJIOBHOTO CYJIONIPOU3BOJICTBA, CIIPABE/IJIUBOTO MPABOCYIHS.

B kadectBe rapaHTHii mpaB 0OBHHSEMOTO MOTYT BBICTYIIATh «IIPOIECCYaTbHBIC
HOPMBI, 3aKPEIUISIONINEe CyObEKTUBHBIC IpaBa OOBUHSEMOTO, KOPPECIOHIUPYIOIINE
UM TIPOIECCyalIbHBIE TMpaBa, OOS3aHHOCTH JOJKHOCTHBIX JIUI, OPTaHOB BEIYIIUX

Cyaonpoun3BoaCTBO, ux npoueccyajibHasd ACATCIIBHOCTD 51 ImponueccyajibHas

129 benoxoptos, 1. 1. Yka3. cou. - C. 184.
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JESTEIHHOCTh 3alUTHUKA, B XOJI€ OCYIIECTBICHHUS KOTOPOW OHM IOIy4aT CBOIO
peanusanuio» "’

OOBUHSAEMBI MMEET MPABO HA TO, YTOOBI PEIICHHE B OTHOIIEHWU HETO OBLIO
OCHOBAaHO Ha IIOJIHOM, BCECTOPOHHEM, OOBEKTHBHOM M HEIOCPEIACTBEHHOM
WCCJICIOBAHUHA BCEX JOKA3aTeNbCTB MO jaenly. COOTBETCTBEHHO, CyJ peaTu3alluio

OTOro mpaBa JOJKCH o0ecneunTh B CUI1y IpsAAMOTI'O YKa3aHuA 3aKoHa.

Mb1 yxe BeisicHiIH, 4To YIIK P® He packpbiBaeT MOHSATUS HEIOCPEICTBEHHOTO
UCCJIEIOBAHMSI JIOKA3aTeNIbCTB CYJOM, YKA3bIBa€T JIMIIb IPOLECCyalbHbIE CIIOCOOBI
UCCIIEOBAHHUS 10KA3aTEIbCTB.

Kamunkuna JI.J1., npoananusuposas nosoxenus cr. 240 YIIK P® nmpumna
CIEAYIOIIMM BBIBOJJAaM O COAEPKAHUM  yKAa3aHHO IpaBWJa  HCCIICIOBAHUS
JIOKa3aTEIbCTB:

1)  «... HEMmoCpeaCTBEHHOCTh TpedyeT, dYToObl cya ©0e3 Kakux-Inbo
IIOCPEACTBYIOIINX 3BEHBEB aHATU3UPOBAII JOKA3aTENBCTBA 110 YTOJIOBHOMY AEIY».

2)  «... JOKa3aTeiabCTBA JIOKHBI OBITh PACCMOTPEHBI B XO/€ CYyAeOHOTO
pa3OuparenbCcTBa, MJg YEro OHM HMMEHHO B J3TOM CTaJAWM  YrOJOBHOIO
CyJONpPOU3BOACTBA MOMJEXKAT OCMOTPY, OIVIAIIEHHWIO, 3aciylIMBAaHUIO  WIIU
MOJIYYEHUIO NMPU NPOU3BOACTBE NpeaycMoTpeHHbIX B YIIK PO cyneOHbIX AeiicTBUil ¢
IPEIOCTAaBICHUEM CTOPOHAM BO3MOXKHOCTH NPHUHSITH Y4YacTHE B HUX OOCYXKICHHUU
MyTEM 3asIBJICHHUM, X0IaTalCTB, TOCTAHOBKH BOITPOCOB).

3)  «... pacCMOTpEHME JO0Ka3aTelIbCTB B CYyJIeOHOM 3acelaHud JIOJKHO

IIPOMCXOIUTh MPU CTPOTOM M HEYKOCHHUTEIHLHOM COOMIONEHMH BCEX MNPEINMCAHUM
VIIK PDO»"!,

Bce »93T0 - BHEmIHWE NPU3HAKM HENOCPEACTBEHHOIO  MCCIIEIOBAaHUSA
JIOKA3aTeNbCTB, HAM JKE€ TENeph HY>KHO BBISICHUTb, YTO € M3 CeOsl MpeACcTaBiseT
HENOCPEJICTBEHHOE HCCJIEAOBAHME JIOKA3aTEIbCTB COACPHKATENBHO, KaKoBa €ro
OPUPOABI, C YIETOM MO3HABATEIbHON MPUPOJIbI TOKA3bIBAHUS 110 YTOJIOBHOMY JIENy U
0COOEHHOCTEH cy1e0HOr0 CleACTBH Kak ATana cy1e0HOro pa3oupareinbCcTBa.

3akonogarens nomectun cr. 240 YIIK PO B rnaBy 00 oO0mMX YCIOBUSAX

cyneOHOro paszOuparenbcTBa. B nmurTepaType «moja OOIIMM yCIOBUEM CYJeOHOTO

130 CrpoiikoBa, A. C. K Bonpocy 0 posii ¥ 3Ha4eHNH IrapaHTHii IpaB 0OBHHAEMOI'O B POCCHICKOM yTOJIOBHOM
cynomnpoussonctie / A. C. Crpoiikosa // IIpobensl B poccuiickoM 3akononatenscrse. — 2011, - Ne 2. - C. 303.
131 Kanunkuna, JI. J[. Hapyurenus B aHain3e 10Ka3aTeIbCTB, J0MYCKaeMbIE CYI0M MPH MOCTAaHOBICHUHU mpurosopa / JI.
M. Kanmuakuna // YronoBaelit npomece. — 2011, - Ne 7. - C. 58-59.

53



pa30oHpaTebCTBA IIOHUMAETCS YHUBEPCATBHBIA METO] HCCIIEA0BAHKS JIOKAa3aTELCTB B
Cy/I€ TIEPBOM MHCTAHIMNY 2.

B nayke npupona Hopwmbl, 3akitodeHHbI B cT. 240 VYIIK P® TtouHOo He
onpenenena. IIpeaaraloTcss pasaM4Hble MOAXOABI K CYIIHOCTH HENOCPEICTBEHHOIO
MCCIICIOBAHMUS JIOKA3aTeIbCTB CYI0M, KaK HallpUMED, PUHIMIT YTOJIOBHOTO MpoIecca,
o0liee yCIOBUE CYIE0HOT0 pa3dUpaTeIbCTBO, METO MCCIEI0BAHMUS JI0KA3aTENLCTB U
Ap.

Takast HEOIHO3HAYHOCTH MHEHUHI O MPUPOJIE U CYLIHOCTH HEMOCPEICTBEHHOCTH
MCCIICIOBAHMUS JI0KA3aTEIbCTB CBA3aHa C TEM, YTO «... COJEPIKAHUE 3aKPEIJIEHHOTO
3aKOHOM TIOPSJIKA UCCIIEN0BAHMS J0KA3aTeNbCTB HE PACKPHIBAET BCEH €r0 CYIIHOCTH,
perJaMeHTHPY€eT MOBEPXHOCTHO JIMIIb BHEIIHIOI (OPMy Mpolecca HOKa3bIBaHHS B
CyJlle TEpBOM WHCTAHIIMM, HE 3arpardBas INPAaKTHYECKUX  COJEPKATEIbHBIX
0COOEHHOCTEN aHaIN3a KaXKI0r0 JI0KA3aTeIbCTBA [0 YTOJIOBHOMY JEIy» .

BOJIBIIMHCTBO yYEHBIX B OOJACTU YrOJIOBHOIO IIPOIECCA IMPUAEPKUBAIOTCS
MHEHHUS O TOM, YTO HETOCPEJACTBEHHOE MCCIEI0BAHNUE JIOKA3ATENbCTB CYyTh «OIHO W3
HanboJiee IPKUX MPOSIBICHUI HE3aBUCMMOCTH CY/Ia M €ro (PYHKIMHU paspelieHus aeia
110 CyLIECTBY» .

ITo muenuio T.JO. HUYUNIOPEHKO «CYIIHOCTh M 3HAYEHHE HEMOCPEACTBEHHOCTH
3AKJIFOYAETCST B TOM, 4TOOBI 00ECHEYHTh MOCTAHOBICHHE CYJE€OHOrO MPUTOBOpa Ha
OCHOBAaHMHU JIMYHBIX BIICYATIICHHH, BOCHPHHATHIX CYIbEI, KOTOPBIM JOJIKHBI OBITH
MPOBEPEHBI BCE JIOKA3aTENbCTBA, MPEIbABICHHBIE MO Jely». BakHOCTH TaKoro
JIMYHOTO BIEYATICHUS CYJa, HEMOCPEACTBEHHOIO BOCIPUATUS CYIOM MAaTepHajoB
jena O0OOCHOBBIBAETCS TEM, YTO «BO3MOXHOCTH OIIMOOYHOrO, HEMPABHILHOTO
YCBOEHUS  OOCTOATENBCTB  J€Ja  BO3pPAacTaeT B 3aBHCHMMOCTH  OT  YHCJIA
MIOCPEACTBYIONIMX  NPUEMOB  HWIM  CIIOCO0OB,  KOTOPBHIMH  BOCIIPOHM3BOMTCS
JI0Ka3aTeNbeTBO.  TOYHOCTH €ro  Iepefaud  ociadisercss ¢ KakIOK  HOBOK
MIOCPEACTBYIONIEI0 WHCTAHIIMEH MEXKIy CYyIOM U COOBITHEM, MOJIEXKAIIUM

UCCIIEIOBAHUION =2,

132 Yurapuna, C. B. K Bonpocy 0 peanu3anuy DpUHIUNA HENOCPEACTBEHHOCTH UCCIIEA0BAaHUS JOKA3aTENbCTB B
YCIIOBUSIX COCTSI3aTeNbHOr0 yroyioBHoro nporecca / C. B. Uurapuna, 3. U. lllapadyranHosa / BecTHUK MOIOIBIX
YYeHBIX U crienuanmmcToB CaMapcKoro rocyaapcTBeHHOro yausepcureta. — 2013, - Ne 3. - C. 135-136.
133 Bpsiuckas, E. B. HccnenoBanue 10Ka3aTeNIbCTB 110 YTOJIOBHBIM JieliaM B cyjie niepBoii uncranimu / E. B. Bpsuckas /
Cubupckuii topuandeckuii BectHuk. — 2014. - Ne 3 (66). — C. 85.
134 Yurapuna, C. B. Yka3s. cou. - C. 135.
135 Huuunopenko, T. 0. HenocpencrBeHHOCTh HCCieI0BaHUS TIOKa3aHUH 0OBUHIEMO: KCTOpHUs U coBpeMeHHOCTh / T.
1O. Huuunopenxko // Lex Russica. —2010. - Ne 2. - C. 623 — 625.
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JpyruMu aBTOpaMu MOJYEPKUBAETCS, UYTO «UTHOPUPOBAHUE KE CYJIOM TEX WUIIU
WHBIX JO0Ka3aTeNbCTB, MPEIOCTABISIEMbIX Ha dTare CyaeOHOro CieACTBUS, JIMOO HUX
npuHATHE 0€3 MPOBEPKH Ha JOMYCTUMOCTh U JIOCTOBEPHOCTH MOTYT TPHBECTH K
BBIHECCHHIO  CYJOM  3aBEIOMO  HEOOOCHOBAHHOTO  CyJIeOHOro  pelieHus
(mpurosopa)»' .

II. E. KongpaToB OTMEUaeT, YTO «HEMOCPEIACTBEHHOE HCCIIEIOBAaHUE BCEX
JI0OKA3aTebCTB B CyneOHOM  3acCeMaHWM  CIY>KUT BaXXHBIM  yCIOBHEM  UX
€MHOOOpPA3HOTO BOCHPUSTHS CYJAOM U JIpYTUMU Y4YacTHHKaMH CyJeOHOTO
pa30MpaTENLCTBA, CPEACTBOM YCTPAHEHHS COMHEHUM M HEACHOCTEN» .

B.K. CiuyueBckuiéi  oTMeyana, 4YTO  «HAYaJIOM  HEMNOCPEJACTBEHHOCTHU
YCTaHABIIMBAETCS T'OCIOCTBYIONIMI B MPOILECCE METO UCCIIEA0BaHUS COOPAHHOTO MO
neny (akTHYECKOro Matepuaiia, Ojarojiaps KOTOPOMY OTKPBIBAeTCS IJis CYIbU
BO3MOXKHOCTh MPOBEPUTH CBOMMHU YyBCTBAaMU JOCTOMHCTBA U  HEIOCTATKU
BBISICHUBILUXCS I10 €Ty JOKA3aTENLCTB» .

B nmombiTke ompeAenuTh MOPHUPOJY HEMOCPEICTBEHHOCTH HCCIEIOBaHUS
JI0OKa3aTeIbCTB CYJIOM, B JUTEpaType MNpeajarajioch ONpeAeInuTh, 4YTO COOOH
NPECTaBIAIOT yCJIOBUS CcyneOHoro wuccienaoBanus. Tak, K.B. Bummneserkwmii
npejyiaran  CIACAYIONIMH TepedYeHb YCJIOBUM CyneOHOro HCCleIOBaHUs: «A)
OTPaHUYCHHOCTh CPOKOB HCCIIEIOBAaHUSA;, b) HEOOXOAUMOCTh TIPUHATHUS perieHus; B)
UCIIOJIb30BAHUE B KA4€CTBE CPEJACTB HCCIEIOBAHUS JIMIIb TEX, KOTOPHIC
NpPEeAYyCMOTPEHBl 3aKOHOM WJIM OCHOBaHbI Ha 3aKoHE; ') mpoBeneHUE HCCIIeIOBAHUS
TOJILKO OIPENEIEHHBIMY, CIENUAILHO YIIOJIHOMOYEHHLIMU Ha TO JuuaMm» . M kak
Mbl BUJMM, HEMNOCPEJICTBEHHOTO HCCIEIOBAaHUS JI0KA3aTelIbCTB B IpejiaracMom
MIEPEYHE - HET.

B nutepaType O4eHb pacnpoCTpaHEH MOAXOJ, B COOTBETCTBUU C KOTOPHIM
HETOCPEICTBEHHOCTh  MCCJEIOBAHUSA  JIOKA3aTEIbCTB  SIBIACTCA  MPUHIUIIOM
YIOJIOBHOTO MPOLECCAa, U Yy JaHHOTO MOAXOJa €CTh, B TOM YHUCJE, HUCTOPUYECKOE

000CHOBaHUE, KOTOPOE HAMH OyAET pacCMOTPEHO Aaliee.

136 MacnoBa, M. B. CynebHoe ciieicTBHE U IeSITeIBHOCTD 3allIUTHUKA 110 Toka3biBaHuio / M. B. Macnosa //
Poccuiickuii cynps. - 2016. - N 2. - C. 26.
137 Bunukas, 0. JI. K Bonpocy 0 HOHSATHH HEMOCPEICTBEHHOCTH B yroyioBHOM npouecce / 1O. JI. Bununxkas // Becth.
OVYpI'Y. Cep. IIpaso. - 2016. - T. 16. - Ne 1. - C. 40.
138 Huuunopenko, T. FO. Vka3. cou. - C. 623-625.
139 Bumnesenkuii, K. B. MccnenoBanue noxa3aresbsCTB Ha IpeABAPUTEIBHOM CIIEICTBUH U B Cy1e0HOM
pasOupaTenbcTBe : Auc. ... KaHa. ropun. Hayk: 12.00.09 / BumneBenkuit Kupnn Banepsesuu. - Kpacnonap, 2001. - C.
40.
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Hctopuss craHoBieHUsT TpeOOBaHHUS HEMOCPEJACTBEHHOI'O  HMCCIICIOBAHUS
JTI0OKa3aTeIbCTB CyJ0M B Poccuu sIBIsieTCS MHTEPECHOM M MOXKET OBbITh pa3duTa Ha
HECKOJILKO 3TaIoB.

Mpbl, TpoaHaIu3upPOBAB JIUTEPATYPY MO 3TOMY BOIPOCY, BHIACIMIM CICIYIOIIUE
3Tarnbl CTAHOBJICHUS HEMOCPEICTBEHHOCTH MCCIIEA0BAaHMS JI0Ka3aTeabCTB B Poccuu B

3aBUCUMOCTH OT €€ 3aKOHOJATCIbHOI'O 3aKPCIIJICHUA:

1)  JlopeBOJIOIMOHHBIN IEPHOI:
a. [Iepnon Bonuckoro Yerasa 1716 ropa.
ITepuon YcraBa yrogoBHoro cygonpousBoactsa 1864 roaa.
2)  IlocnepeBoiONMOHHBIN EPUO;
a. ITepuon YIIK PCOCP 1923 ropa.
b. ITepuon YIIK PCOCP 1960 rona.
3)  Cospemennniit nepuos (YIIK P® 2001 roxa).

J1OopeBOIIOIMOHHBIN NEPUOL.

Kak ormeuaercs B nutepartype, B yrojsoBHOM mnpouecce Poccum ¢ 1716 rona
(Bounckuii Ycras Ilerpa I) mo 1864 rona (cyneOHbie ycTaBbl) «Ha MpoTsbKeHUH 148
JIeT IecTBOBaNIa cucTeMa (POpMaIbHBIX JOKA3aTEeNbCTB». DTO 03HAYAJIO, YTO B 3aKOHE
U3Ha4YaJlbHO ObUIa  ONpeleieHa Cujla KaKIOro  JI0OKa3aTeinbCTBa, M 3TUM
PYKOBOJICTBOBJIUCH CYAbH MPU pa3pelICHUH €Il

Bce nokasatenbeTBa NOApa3AeisUINCh Ha COBEPIICHHBIE U HECOBEPILIECHHbIE. Tak
B cT. 1030 CBoma 3ak0oHOB yka3bIBaOCh: «COOCTBEHHOE MPU3HAHUE €CTh Jy4Yllee
CBUJIETENBCTBO BCErO CBETA» M CUMTAETCS COBEPIIEHHBIM J0Ka3aTeabCTBOM». Kpome
TOT0, TOJHBIMHU JI0KA3aTENbCTBAMU MPU3HABAINCH: «IMYHBIA CYIEUCKHUH OCMOTP;
NIOKA3aHMsS CBEIYIIMX JUL, INOKa3aHWs IBYyX JOCTOBEPHBIX CBUIeTeNei». Takum
oOpa3oM, caM 3aKOHOJATENb B3sJ Ha ce0s Tpyd MO OLEHKE J0Ka3aTelIbCTB.
[IpennucanHble npaBuUiia CyAbs JOJKEH ObLI MPOCTO 0€3yKOPU3HEHHO BBIMNOJIHATH. U
3/1eChb MBI MOKEM cJielaTh 0OOCHOBAHHBINA BBIBOJ O TOM, YTO MPUTOBOP CyJa HE ObuI
pe3yJIbTaTOM OIIEHKHU J10Ka3aTelabCTB Ccyabeil. Cy/bsi BBINONHIT (GOPMalIbHYIO POJIb,
3aKJTI0YAIOUIYIOCS B MPOCTOM apu(METUYECKOM CIIOKEHUU 3HAYEHUI UMEIOIINXCS 10
NeNy JoKa3zarenscTB. Kpome Toro, «mpous3BOACTBO Kak B CIEACTBUU, TaK U B CyJIe

OBLIO HETNIACHBIM, TAMHBIM, IUCbMEHHBIMY .

140 Bununkas, FO.JI. Vkas. cou. - C. 35-36.
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A. @. Konu no stomy nosoay ormedai: «CucreMa 3Ta CBA3bIBaJIa U yTHETajla
CBOOOJIHOE TIOJIOXKEHHE CYJIEWCKOro pa3yMmMeHusi K JaHHbIM jenaM. Macca nen
OKaHYMBAJIACh B TO BPEMsI IIPUTOBOPOM, B KOTOPOM H3-3a (hOPMAJILHON MPaBUILHOCTH
U TIOJIHOTO COOTBETCTBUSI JACHCTBOBABIIMM IpaBUJiaM O JI0Ka3aTelIbCTBAX SIPKO
CKBO3WJIO MaTEepUajJbHOE HENpaBOCyIHe, NPUYEM BO BCEH Kpace CKa3ajuch H
MOJIYAHUE CBS3aHHOM MO pyKaM M HOraM CYJIEWCKOW COBECTH, M amaTuyHas padoTa
IPUTYIMBIIETOCS HA MEXAHMYECKOM ITPUMEHEHUH 3aKOHa» ',

B 1791 rony ®panuus neppast oTBepria cucteMy (GopMalbHBIX JOKA3aTEIbCTB,
B 1864 romy sto caenana Poccusi, B 'epMannu 3Ta cucteMa mpoCylIECTBOBAJIA 10
1848 rona, B ABctpun — 110 1873 roxa.

20 wHosiOpst 1864 1. HOBble CcyaeOHble YyCTaBbl MOJNy4ywid Bricouaiimniee
yTBepkeHue. [lo MHEHHMIO YYEHBIX, «3TO BBIJAIOUIUMNCSA MaMITHUK PYCCKOTO
3aKOHOJIATEIhCTBA, BaXXHAs BexXxa HA TNYTH TNPeoOpa3oBaHUS  YTOJIOBHOTO
CyJIONIPOM3BOJACTBaY».  Takas  XapaKTepucThka JaHa  YCTaBy  YIOJIOBHOTO
CYJIOIIPOU3BOJICTBA MOTOMY, YTO OH «3aKPENWI NPUHLIUINAIBHO HOBOE MOJIOKEHNUE —
OTJICJICHUE BJACTU CyACOHOM OT aJMUHUCTPATHUBHOM, OLIEHKY JI0Ka3aTEJNbCTB I1O
BHYTpEHHEMY YOEXKICHMIO, CyAeOHOE COCTs3aHuE, IMyOJUYHOCTh CYJEOHBIX
3acelaHuii, CyJl MPUCSKHBIX U MH. Jip. B yacTHOCcTH, B cT. 766 YcTaBa yrojioBHOTO
cynomnpousBojcTBa (nanee — YYC) ykasbiBanoch: «Cynabu T0IKHBI ONPEACIISTh BUHY
WIM HEBUHOBHOCTh TMOJCYJMMOIO IO BHYTPEHHEMY CBOEMY YOEXIEHHIO,
OCHOBAHHOMY Ha OOCYKIEHUH B COBOKYITHOCTH BCEX OOCTOATENBCTB JIeay .,

Cr. 751 VYVYC ycranaBimBajga, 4YTO «IpPU I[OCTAHOBJIECHUM IPUTOBOpA
OCHOBAHHMEM BOIPOCOB IO CYILIECTBY J€JIa JIOJDKHBI CIIYKUThb HE TOJIBKO BBIBOJIBI
OOBHHMTENIBHOTO aKTa, HO TaKXXe CyJeOHOEe CIEICTBHE U 3aKIIOYUTENIbHbIC MPEHMUS,
pa3BUBAlOLIKE, JOMOJHSIOUME UM U3MEHSIONIUE STU BBHIBOJIBI.

N.A. ©ovHULKUN B CBA3M W C HOBBIMH INpPaBWIAMHU OLIEHMBAHUS IOKA3aHUU
OOBHHSEMOTO mTHCAIL: «XOTS MOXHO TMPHUHATH, YTO CYIIECTBYET 3HAYHUTEIIbHAS
BEPOSITHOCTh COTJIacHUsl MPU3HAHUS C MCTUHOM, OJHAKO 3TO JaJeKO HE YCTpaHseT
HEOOXOAMMOCTh JOKa3bIBAHUSA CaMOTO COOBITHS, YAOCTOBEPSAEMOIO MPU3HAHUEM...
Kak HM BeckuM mpeacTaBisieTcss B POy APYIHX JI0KAa3aTENbCTB COOCTBEHHOE
OPU3HAHUE MOJACYJUMOr0, K HEMY HaJ0 OTHOCUTHCA OCTOPOXKHO; Kak U Apyrue

A0Ka3aTejIbCTBA, OHO HC YCTPAHACT H606X0)II/IMOCTI/I Cy1166HOF0 HCCJIICA0OBaHU) 143.

141 Bununxkas, 0. JI. Ykas. cou. - C. 35-36.

142 Bununxkas, 0. JI. Ykas. cou. - C. 36.

143 IetyxoBckuii, A. A. [IpeaycMoTpeTh HEMOCPENCTBEHHOE UCCIIEIOBAHUE CYA0M J0Ka3aTeIbCTB MIPHU OCYIIECTBICHUN
ocoboro mopsiaka cynebHoro pasouparenscrBa / A. A. IleryxoBckuii / AKTyanbHbBIE TPOOIEMBI POCCHIICKOTO MpaBa. -
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H.H. Po3un mo nanHHOMY BOMNpPOCY OTMEYal, YTO «IOKa3aHWUs OOBUHSIEMOTO
MOTYT OLIEHUBATHCS JIMIb B CBSI3U C APYTMMH OOCTOSATEIBCTBAMU JI€Nia U MOJJIexXAaT
CTpOTOi TMPOBEPKE; 3aKOH mpujaetT eMmy (''CO3HaHWI0 OOBHHAEMOTO') IOPUIMIECKOE
3HAYEHHUE JIUIIb B TOM CIIy4ae, €CJId OHO HU C KaKOW CTOPOHBI HE BBI3BIBAET COMHEHUS
B CBOEM COOTBETCTBHUH JIEUCTBUTEILHOCTIY.

A.®. KoHu OTHOCHTENHbHO HOBOBBeJEHUM ykasbiBasl: «lIpm 0OBUHEHHSX Ha
CyJle U s, U HEKOTOPBIE U3 MOUX TOBApHILEH CTapallCh HE OMUPATHCS HA COOCTBEHHOE
CO3HAHUE MOJCYAMMOro0, Na)Xe CIENaHHOE B CYJE, U CTPOUTHh CBOIO pedb Kak Obl
CO3HaHMsI BOBCE M HE ObUIO, moyepnas U3 Jena OObEKTHBHBIC JOKa3aTebCTBA U
YUKW, HE 3aBUCSIIME OT TOrO0 WM JPYroro HACTPOEHUS MOJCYAMMOro, OT €ro
[IOJIaBJICHHOCTH, JKEJIaHUs MPHUHATH Ha CeO0sl 4yKyl0 BUHY WM CMSTYUTH CBOIO,
CO3HABasACh B MEHBIIEM, YEM TO, B UEM €0 OOBHHSIOTY ' **.

B TOT mepuon CylecTBOBadu OINACEHHUs, HE MPUBEIET JIM TAKOE HU3MEHEHUE
3akoHa K 310ynotpedieHusm cynei. «Pemienue BUieaoch B TOM, 4TOObI BHYTPEHHEE
yOexaeHue cyiel mpu HCCIeNOBAaHUM KaXKIOIO HMMEIOIIErocs J10Ka3aTeiabCTBa IO
YTOJIOBHOMY JIEJIy CKJIQJbIBAJIOCh TOJBKO TIOCJIE O3HAKOMIIEHUS C TMO3UIUEH
cropou»'”. BosHukiia HEOOXOAUMMOCTL B pa3pabOTKe MpaBuiia HEMOCPEICTBEHHOCTH
UCCIIeIOBaHUs CyA€OHBIX OKA3aTeNbCTB, MOJ KOTOPbIM MOHMMAJIOCh «TpeOOBaHHE
3aKOHa K CyJb€ O HEOOXOAMMOCTH NMPOAHATU3UPOBATH MPEJCTABICHHbIE CTOPOHAMHU
JI0KA3aTeNbCTBA, BBICAYIIATh HUX TOYKM 3pPEHUS U MPUUTH K OOOCHOBAHHOMY
JIOTHYECKOMY BBIBOILY» .

Tak, [[. I'. Tanebepr chopmyipoBall OCHOBHBIC Hauaja HEMOCPEJICTBEHHOTO
UCCIIEIOBAaHUs JJOKA3aTeJIbCTB B YTrOJIOBHOM Ipouecce: «1) cyaps, pemarouui 1e1o
N0 CyIIECTBY, JOJDKEH OpaTb 3a OCHOBAaHHE CBOET0 PEIICHHUS  TOJbKO
HETMOCPEICTBEHHO MCCIIEA0BaHHbIE UM OOCTOSITENIbCTBA JeNa; 2) CyAOMPOU3BOJCTBO
JOJKHO OBITh YCTHOE, TO €CTb BCE JIMI[A, NPUKOCHOBEHHBIE K JIENy, JOJIKHBI
IPHUCYTCTBOBATH HA CYZI€ U YCTHO M3JIOKUTH ME€PE CYAbEH BCE U3BECTHBIE UM IO JEITY
00CTOSTENBCTBA; 3) BCE MPEAMETHI, CIYy>KalllMe BEIECTBEHHBIMU J0KA3aTebCTBAMMU
O JIeNTy, TOJKHBI OBITh MPEABSABICHBI CyAy AJISL JUYHOTO OCMOTPA, M TOJIBKO B CITydae
(¢u3nuecKoll HEBO3MOXKHOCTHM ATOTO MOTYT OBbITh JOMYLIEHbl MHUCHMEHHBIM WU
YCTHBII OTYET 0 HHUX Apyrux jull; 4) cyaeOHoe pa30upaTenbCTBO AOKHO OBITh, MO
BO3MOXHOCTH, HENPEPHIBHO, Ja0bl COXPAHUTh B CYJbAX LEJIOCTHOE BIIEYATICHHUE O

2014.-N 9. - C. 1998-2000.
144 TleryxoBckuit, A. A. Yka3. cod. - C. 1998-2000.
145 Bununkas, FO. JI. Ykas. cou. - C. 36.
146 Bununkas, FO. JI. Ykas. cou. - C. 35.
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BCEX OOCTOSITENHCTBAX Jielia; OTCI0JIa BCAKOE M3MEHEHHUE B JIMYHOM COCTaBe CyzAeH
BJICUET 33 COOOI0 BO30OHOBJIEHHE CYA€OHOrO CIEACTBUS cHavama» ',

[TocnepeBoNOLIMOHHBIN TTEPUOI.

[Tocne OxTsa6pnckoii peposoruu ekperom CHK PCOCP «O cyne» Ne 1 ot 24
HOs10pst 1917 ronma Obuta ympas3mHeHa cyiiecTBoBaBImas B Poccum cuctema CymoB.
«YUneHbl HOBOTO CyJaa JOJKHBI OBUIM PYKOBOJCTBOBATHCS B TIEPBYIO Ouepe/lb,
PEBOJIIOIIMOHHON  COBECThIO M PEBOJIIOMOHHBIM  IpaBoco3HaHueM. (OJHaKo
€IMHOOOPA3HOTO YSCHEHHMS JTUX TOHSATHW HE CYIIECTBOBAJO. 3aKOHOJATEIbHO
3aKpEIUISIIOCh YCUIIEHUE YTOJIOBHON PEMPECCUIY.

B cBsa3u ¢ atum B. S, JluBmun nucan: «IIpyHIMIT HENOCPEACTBEHHOCTH €CTh
TpeOoBaHUE, 4YTOOBI CyJ| BOCIPHUHUMAJT JIOKA3aTEIbCTBA W3 HX MEPBOMCTOYHHKA,
9yTOOBl OH OCHOBBIB&JI CBOM IMPUTOBOPHl HAa TE€X JAHHBIX, KOTOpPbIE UM
HEMOCPEJICTBEHHO HCCJICIOBAHBI, TPOBEPEHBI W OIEHEHBI, YTOOBI CyJCHCKOE
yOeXJIeHHEe, B COOTBETCTBHU C KOTOPBIM CYJI peliaeT BOINPOC O BHHOBHOCTU WJIU
HEBUHOBHOCTU NPUBJICYEHHBIX K YTOJIOBHOW OTBETCTBEHHOCTH JIHI, ONMHUPAIOCH Ha
(bakThl U O0OCTOSITEILCTBA, YCTAHOBIICHHBIE CYJIOM B PE3yJbTaTe HEMOCPECTBEHHOM
IIPOBEPKH MM BCEX COOPAHHBIX TIO JEITY JOKA3aTeIHCTBY.

Onpenenenue nanHoe B. f. JluBmuiom Obiio ocHoBano Ha cr. 319 VIIK
PCOCP, rae ykaspiBasioch: «CyJl OCHOBBIBAET CBOW MPUTOBOP HMCKIIOUHUTEIHHO Ha
UMCIOIIUXCS B JIeJie JaHHBIX, PACCMOTPEHHBIX B CcyaeOHOM 3acenaHuu. OreHka
UMEIONIUXCSL B JIEJ€ JI0KA3aTeIbCTB MPOU3BOAUTCS CYIbSIMHU IO UX BHYTPEHHEMY
yOXJICHUI0, OCHOBAaHHOMY Ha PACCMOTPEHUH BCEX OOCTOSTEILCTB Jejia B HX
COBOKYIHOCTH»' **,

3. WU. CapbaeB mnpuiien K cieayrwlieMy BbiBoay: «HemocpencTBeHHOCTh
npoiiecca O3HayaeT, YyTo CYJ, pa3pellalolivil Aeso, JUYHO 3HAKOMHUTCS CO BCEMHU
COOpaHHBIMM  JIOKa3aTeJIbCTBAMM,  BBICIYIIMBACT  IIOKa3aHUS  CBUJICTENEH,
NOTEPHEBILINX, 3aKIIOUYEHUSI IKCIEPTOB, 3HAKOMUTCS C IMOJJIMHHBIMU JIOKYMEHTaMH,
HaxOJSIIIUMUCA B JIeJIe, OCMAaTpUBAacT BEIIECTBEHHBIC JOKA3aTeIbCTBA, MPUUYEM
cBefieHUs O (haKTaxX, UMEIOIINX 3HAYCHHE JJIS JIeNa, MOTYy4YaeT U3 MEPBOUCTOYHHKAY.
Kpome Toro 3.1. CapbGaeB Obul YOEXKIEH, UYTO «B CTaJUM TPEABAPUTEIHLHOIO

CICACTBUA WM NO3HAHUA MNMPUHOUIIBI YCTHOCTH WM HCHIOCPCACTBCHHOCTH HC HAXOIAT

147 Bununkas, FO. JI. Ykas. cou. - C. 36.
148 Bununkas, FO. JI. Ykas. cou. - C. 38.
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NPUMEHEHUSI. DTH NPUHIUIIBI IO CBOEMY COJACPKAHUIO PACCUMTAHBI UCKIIOYUTEIBLHO
Ha JIEATENBHOCTE CY/a, HA pACCMOTPEHUE JIeIa CYA0M» ¥,

3arem Obu1 ipuHAT YIIK PCOCP 1960 rona. B kauecTBe 0JIHOTO M3 OCHOBHBIX
NOJIOKEHHM yronoBHoro cyzaonpousBoacTsa cr. 20 YIIK PCOCP npenycmarpusana,
4TO «CyJd, IPOKYpOp, CIEAOoBaTellb W JHIO, MPOU3BOJSALIEE JO3HAHUE, OO0S3aHbI
OPUHATh BCE MPETYCMOTPEHHBIE 3aKOHOM MEphI ISl BCECTOPOHHETO, IMOJIHOTO HU
O00OBEKTHBHOTO WCCJIEIOBAHUS OOCTOSTENBCTB JEJa, BHIABUTH KaK yJIWYAIONIUe, TaK H
ONpaBlbIBAIOIINE OOBHHSIEMOTO, a TaKXe CMSTYalllue U OTACYAIoIIMe €ro
OTBETCTBEHHOCTb 0OCTOSITENIbCTBAY.

ITpu s3tom YIIK PCOCP 1960 rona takxe ykasbiBai B cT. 243 Kojekca Ha To,
YTO TPEJCENaTeNbCTBYIONIMH B CyJeOHOM 3aceaHud «PYKOBOJIUT CyACOHBIM
3acellaHueM, IPUHUMAs BCE MPEayCMOTpeHHble HactosmuM KojaekcoM Mepsl K
BCECTOPOHHEMY, MOJHOMY M OOBEKTHBHOMY HCCIIEOBAHUIO OOCTOSITEILCTB J€jia U
YCTaHOBJICHUIO 0OBEKTUBHOM UCTHHBD .

B. JI. IIynaukoB, wucCCI€NOBAaBIIMM NPUHLMUI HEMOCPEICTBEHHOCTH IIpU
paccieoBaHUM YTOJIOBHOTO Jiena B cooTBeTcTBUU C¢ TpeboBanusimu YIIK PCDOCP
1960 rona, cuuTan, 4TO «IPUHIUI HEMOCPEACTBEHHOCTH OTHOCUTCS K YHUCIY TeX
IPMHIIMIIOB, KOTOPBIE JEUCTBYIOT Ha BCEX CTAAMAX mporeccay .

CoBpeMeHHBbII EPHOL.

B VIIK P® 2001 r. oTCyTCTBYIOT HOPMBI, CTaTbH, KOTOPBIE MTPEAYCMATPUBAIIN
Obl 0053aHHOCTH TPABOOXPAHUTEIBHBIX OPraHOB W CyJia BCECTOPOHHE, IMOJIHO H
OOBEKTHBHO MCCJIEIOBATh OOCTOSTENbCTBA YroJIOBHOTO Jena. OpHako, Kak Mbl
OTMEYalu B IPEIbLAYIUX naparpadax HACTOSIIEH padOThl, MO3HABATEIbHAS TPUPOA
JIOKa3bIBaHUS 110 YTOJIOBHOMY JIEJIy alpHOPH MPEIIoJaracT BCECTOPOHHEE, MOJHOE U
00BEKTUBHOE UCCIIEJJOBAHUE BCEX OOCTOATEIBCTBO YIOJOBHOIO Jieja, MYCTh U IaHHOE
MIOJIOYKEHHE MPAMO He YKa3aHo B Tekcre YIIK POD.

A. H. Cximn3KkoB 3aHABIINN MO3UIIMIO, COTJIACHO KOTOPOH HEMOCPEICTBEHHOCTD
UCCJIEIOBAHUS I0KA3aTENIbCTB SIBJSIETCS MPUHIIMIIOM YTOJIOBHOTO IMpoIiecca, MPUIIEN K
BBIBOJTY, UTO «cojiepxaiieecd B 4. 1 cT. 240 VIIK P® nonoxeHue, B CHIIy KOTOPOTO
BCE JIOKa3aTeJbCTBA [0 YTOJOBHOMY JIedy TOJJIeXKAT HENOCPEICTBEHHOMY

UCCIIEJIOBAHMIO B CyZI€OHOM 3acelaHuy, BO B3aHMMOCBS3H C MOJIOKEeHHEM 4. 3 cT. 240

149 Bununkas, FO.JI. Ykas. cou. C. 39.
150 IMeryxoBckwuii, A. A. TIpenycMOTpETh HEMTOCPEACTBEHHOE HCCIIEIOBAHUE CYA0M J0KA3aTENbCTB [IPU OCYIIECTBICHUH
ocoboro mopsijka cyneoHoro pasouparensersa / A. A. [leTyxoBckuii / AKTyanbHbBIC TPOOJIEMBI POCCHUIICKOTO MpaBa. -
2014.-N 9. - C. 2000-2001.
151 Bununkas, FO. JI. Ykas. cou. - C. 39.
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VIIK P® pacnpoctpaHsieT JeUCTBUE MPHUHIMIIA HEMOCPEICTBEHHOCTH HE TOJIBKO Ha
CTaauIo Cyae0HOro pasOoupaTenbCTBa, HO U HA J0CYAe0HOe MPOU3BOACTBO» 2. Takum
o0pa3oM, aBTOp O3BY4YWJI OJIM3KYI0O HaM MBICIh O TOM, YTO TOCKOJBKY MpPHUPOJIA
MIO3HABATEIBLHON JICSATEIBbHOCTH U HA CTAJUU MIPEABAPUTEIIHLHOIO PACCIE/IOBaHNUs, U HA
CTaauu CyJIeOHOTO pa30oupaTeahCTBA, HE MEHIETCS, CYOBEKT MO3HAHUS (TOKA3hIBAHHS)
00s13aH MPOBOJUTH MCCIICIOBAHUE B COOTBETCTBHMU CO BCEMM 3aKOHaMU JIOTUKH W
npaBWIaMH OOINEeW TEOpuHM TO3HAHWA, TO W TpPeOOBaHUE HEMOCPEACTBEHHOCTH
UCCJIEJIOBAHUS JIOKA3aTEIbCTB PACHpPOCTPAHIETCS Ha 00€ 3TH CTaguud YroJIOBHOTO
npouecca, pa3Be 4YTo CO CBOMMH TOHKOCTSIMHU U yCJIIOBUSMMU.

[To MHEHHIO YYEHBIX, MCCIEIOBABIIUX TE€HE3UC HEMOCPEICTBEHHOTO
UCCIIEJIOBAHUSI JOKA3aTEIbCTB «BBEJIEHUE HEMOCPEACTBEHHOCTH, YCTHOCTH, TTTACHOCTH
cyleOHOro pa3zdupaTenbCcTBa YCTaBOM YIrOJIOBHOTO CyJompou3BojcTBa 1864 .
OTHOCHUTCS K YHCIy BaXHEHIIMX 3aBOEBaHMN CynebHO pedopmbl Anekcanapa II» ',
C YEM MBI COTJIaCUMCH.

Hcropuyecknii  0030p Ha TEHE3WC HEMOCPEICTBEHHOCTH HCCIICIOBAHUS
JIOKA3aTEeNbCTB CYJIOM JEMOHCTPUPYET BAXXHOCTh YKA3aHHOI'O SBJICHUS, a TaKkKe
duKcHpyeT TIOHMMaHHE COBPEMECHHHKOB TIEPBBIX JBYX HMCTOPHUYECKUX DITAIoOB
HETOCPEICTBEHHOCTH KaK MPUHIIMIIA YTOJIOBHOTO Mpoliecca.

Mexny tem B KpaTkoil pOCCHHCKOW SHIMKIIONEAUN CaM TEPMUH «IIPUHLHUID
(oT ;aT. principium — Ha4yajao, OCHOBA) PacCCMaTPUBAETCS B TpeX 3HA4YEHUsX: «1) Kak
OCHOBHOE  HCXOJHO€  TIOJIO)KCHHE  KaKOW-IMOO  TEOpWH, YUYEHHUs, HAYKH,
MUPOBO33PEHUS, TMOJUTUUECKON OpraHu3anuu; 2) KaK BHYTPEHHeEe YOexKIcHUE
YeJI0BEKA, OMPEJIETSIONIEE €ro OTHOLICHHE K IEMCTBUTEIbHOCTH, HOPMBI IIOBEICHUS U
NEATEeNIbHOCTH; 3) KaK OCHOBa YCTPOWCTBA WJIM JEWUCTBHUS KaKOTO-JIMOO0 Mpuodopa,
MallvMHbl U T.M. [TpakTHUecKrW MOJHOCTHhIO aHAJIOTUYHBIE TPAKTOBKU MPUBOMSITCS B
CoBpEMEHHBIX CIIOBAPSIX MHOCTPAHHBIX CJIOB, B CIIOBApsX PYyCCKOTO SI3bIKA, TPYJax Mo
punocodum»',

B ¢wiocodbun moa mnpuHIMIOM Kak TOHSATHEM OOIIMM TOHUMAETCS
«TEpPBOHAYAJIO, PYKOBOJSINAS HWJEd, OCHOBHOE IMPAaBWIO TMOBEACHUSA, OCHOBAHUE

CUCTEMbI, HCHTPAJIILHOC IMOHATHUC, IMPCACTABIIAIONICC O606IIICHI/IC H paclpoOCTPaHCHUC

152 Bunuikas, 0. JI. K Bonpocy o HOHSATHH HEMOCPEICTBEHHOCTH B yroyioBHOM Tipouecce / 1O. JI. Bununxkas // Becth.
IOVYpI'Y. Cep. IIpaso. - 2016. - T. 16. - Ne 1. - C. 39.
153 Huunnopenko, T. }O. HerocpencTBeHHOCTh HCcie10BaHHS OKa3aHUH 0OBUHIEMO: HCTOpHUS U COBpeMeHHOCTh / T.
0. Huunnopenxo // Lex Russica. —2010. - Ne 2. - C. 623 — 625.
154 Bespykos, C. C. [IpuHIUIBI YTOIOBHOIO IIpoLiecca : Auc. ... A-pa opua.Hayk : 12.00.09 / bespykos Cepreit
Cepreesuu. - Mocksa, 2016. — C. 26.
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KaKoT0-JIM00 TOJIOKEHUSI Ha BCE SBJICHUSI TOW 00JIaCTH, U3 KOTOPOH JaHHBINA MPUHIIUTL
abcTparupoBam» .

B ropuauyeckoid Hayke BBIACNSIOT MaTepHalbHbE M MOPOLIECCYaTIbHbIC
OPUHIMIBI NpaBa. Tak mojJ MpoueccyalibHbIMU MPUHLUIIAMH TIPaBa MOHUMAIOT «...
MOJIOKCHUS, KOTOpBIC JIEKAaT B OCHOBE (opMUpOBaHUS U (PYHKIIMOHUPOBAHMS
IPOIECCYATBbHBIX OTHOLIEHHI» *°.

Taxke B JUTEepaTrype BBIICISAIOTCS CBOMCTBAa MPOLIECCYAbHBIX MPUHIIUIIOB

IpaBa, a MMCHHO!

1. PerynatuBHOCTS.

2. AKCHOMOTHYHOCTh (BEPXOBEHCTBO MO OTHOUIEHUIO K JAPYIMM HOpMaM
npaBa).

3 HenapymaemocTs.

4. YHUBEpCaIbHOCTD.

5 CucTeMHOCTb.

6 HopmaTuBHOCTS.

Koin4ecTBO MOAXOMOB K MOHATHIO MPUHIUIIOB YrOJOBHO-IIPOLECCYANTLHOTO
paBa IOpaXKaeT CBOeH OECUMCIEHHOCTRIO, OJHAKO MbI IPOAHAIM3MPOBAIN HanboIee
TIOIYJISPHBIE U3 HHUX, M BBLIABUIHM, TAKMM 00pa3oM, OCHOBHEIE MOIAXOMALI K IOHSTHIO
IPHMHIIAIIOB YTOJIOBHO-TIPOLIECCYATEHOTO NPaBa:

1) mox HpHMHIMOAMH YrOJOBHOIO MPOLECCa IOHUMAIOTCS «3AKPEIUICHHBIE B
3aKOHE HamboJjee O0LIME, PYKOBOISIIME MOJIOKEH S, KOTOPBIE JIEKAT B OCHOBE BCEH
CHCTEMBI  YIOJOBHO-NIPOLECCYANbHBIX HOPM M  YCTAHOBJIEHHOIO WM IOpPSIKa
YIOJOBHOIO CYAONPOM3BOIACTBA. JTO Haubojee OOIIME IIPaBWIa YrOJOBHOIO
CYIONPOU3BOICTBA, PYKOBOISALINE HOPMATUBHBLIE TPEOOBAHMs, JIEKAIIUME B OCHOBE
BCE CHCTEMBI HOPM YTOJIOBHO-IIPOLECCYAILHOTO IIPaBa M PETYIUPYEMOIO UM
TIOpSAIKA CIIEACTBEHHOM, CYI€0HOM U MPOKYPOPCKOM AeATEIBHOCTH .

2) «MHUPOBO33PEHYECKUE UJEHM BBHICOKOW CTENEHU OOIIHOCTH, OINMPENEIISIOIINE
JOJDKHOE B IMOCTPOEHMH M JEATEIBHOCTH OPraHOB IPaBOCYIMs (KaK HpOSBICHUE

KOHIICTIIUU TPABOBOTO rocyaapcta)». «OHU HMEIOT OOBEKTUBHBIA XapakTep, UX

155 Bapa6ari, A. C. Poib TpeOOBaHUS MPUIIOKAMOCTH B PEaIH3aIlNM IS YTOJIOBHO-IIPOIECCYATLHOIO TOKA3bIBAHMUS /
A. C. bapa6amr // Borpocsl yroioBHOTO Ipoiiecca u mpaBoBas pedopma : Mexy3. c0. / KpacHosp. yH-T. - KpacHosipck,
2002. - C. 46.
156 3no6una, O. B. [IporeccyanbHble MPHHIUIIBI: TEOPETHKO-IIPABOBBIE MPOOIIEMBI openeneHus u cogepkanus / O. B.
3nobuna // buznec n mpaso. —2009. - Ne 3. - C. 41.
157 bapabam, A .C. Yka3. cou. - C. 46.
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COJICPIKAHUE OIpPEAENACTCS OOBEKTHBHBIMU 3aKOHAMH pa3BUTHs OOIIECTBa, €ro
MCTOPUYECKUMHU TPAIULHAME .

3) aT0 TpeGOBaHUsl, MPEABIBISEMBIE K JEITEIBHOCTH CYOBEKTOB YrOJIOBHOTO
nporecca. M.H. TTonsHCKMI NOHUMAIT IPUHIMIT YTOJIOBHOTO TPOLIECCA «KAaK OJHO U3
OCHOBHBIX 00IIMX TPeOOBaHUIA, KOTOPOMY JOJKHA OTBEYATH JESTEIBHOCTDY.

HaM WMOOHHMpYET WMMEHHO IOCIEIHUN TIOAXOJ K MOHATHIO IPUHIUIA
YrOJIOBHOTO Tiporiecca. VIcXos U3 3TOro Mmojixo/a, IPHHIMIBI YTOJIOBHOTO Mpolecca

00J1a1al0T CJICAYIOIIMMU TPU3HAKAMH:

1)  Oro TpeboBaHME HOCUT UMIIEPATUBHBIN XapakTep.

2)  Oto TpeboBaHUE MPEABSBISIETCS K OPraHaM IOCyIapcTBa. « ITO BBITEKAET
U3 TOrO, 4YTO TOJIbKO OHHU SBISIOTCA CYOBEKTaMH YTOJOBHO-IIPOLECCYaTbHOU
AESITeIbHOCTH, TOJIbKO Ha HHUX BO3J0XEHA OTBETCTBEHHOCTh 3a XOJ U pe3yJbTaT
JESTeIbHOCTH, TOJBKO OHM MMEIOT Haubosee MUPOKUE MOJHOMOYMS, B TOM YHCIE U
[0 pealn3aluyd TPUHIMIOB, M JOCTHKCHHS IEeTU YToJOBHO-MPOIECCYaTbHOU
NEeSTeTbHOCTIY .

3) DOto TpeOoBaHME HOPMATHMBHO 3aKperuieHO. «BaXHOCTP HOPMATHBHOTO
3aKpeIUIeHUs] TPUHIMUIIOB YTOJIOBHOTO Ipolecca oOyCIIOBIEHAa Takke cdepoil
OTHOILEHUH, PErTAMEHTUPOBAHHBIX HOPMAMHU YTOJIOBHO-IPOIIECCYANBHOTO mpaBa»'®.

4)  Dt0 TpeboBaHUE K JACSITEIBHOCTH.

5)  «xapakrtep 3TOro TpedoBaHUS JOJKEH OBITh HEMOCPEJACTBEHHO CBS3aH C
LEJIAIMU  YTOJIOBHO-TIPOLIECCYANIbHOM  IEATENBHOCTH, pealln3aldsg €ero JOoJDKHA
rapaHTUPOBATH UX JOCTHUKCHHUI.

6)  Oto TpeboBaHUE JOKHO «PErJIaMEHTUPOBATh JESATENIbHOCTh B OCHOBHBIX
CTaIUAX TMPOIIECcCa WK LEHTPATLHO.

7)  Oto TpeboBaHME, «HAa KOTOPOM OCHOBaHA JEATEIbHOCTh IO YTOJIOBHO-

IPOLIECCYATBHOMY JOKa3bIBAHUIO» ©'.

U kak Mbl yxe yBuzaenu, a0 ct. 240 YIIK PO 2001 roga 6071bIIMHCTBO aBTOPOB
CUMTAJO, YTO HEMOCPEICTBEHHOCTh HMCCIEIOBAaHUS CYJIEOHBIX JI0Ka3aTeIbCTB — 3TO
IPUHLHKII YTOJIOBHOTO mpouecca. Ho mockonbKy 3akoHOmarens onpenenua cr. 240

VIIK P® B rmaBy «OO0rmume ycinoBus CyaeOHOTO pa30oMpaTenbCTBa», YUEHbIE CTalu

158 Kanrenos, B. I1. [IpeoOpa3oBanie cCUCTEMBI IIPHHLUIIOB CYAOMPOU3BOCTBA IPH OCYILECTBICHUH Cy1eOHOM
pedopmst / B. T1. Kamenos // XKypran poccuiickoro mpasa. - 2017. - N 2. - C. 139.
159 Bapabam, A. C. Vka3. cou. — C. 47.
160 bapabam, A. C. Ykas. cou. - C. 47-48.
161 bapabam, A. C. Yka3. cou. - C. 48.
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OCTOPOJKHEE C OTHECEHHUEM HENOCPEACTBEHHOCTH HCCIEAOBAaHMS JOKA3aTEIbCTB K
MIEPEYHIO MTPUHIUIIOB YTOJIOBHOIO IPOIECCA.

Ms1 ke B HacTosIIeld padoTe OmpenesuM, SBISACTCS JIM HEMOCPEICTBEHHOCTh
UCCIIEOBAHUS  JOKA3aTENbCTB NPUHUMUIIOM YIOJIOBHOIO IPOLECCA B  CMBICIIE
IPUHIMIA-TPEOOBAaHUST TOJILKO B KOHIIE HAIIETO WCCIICIOBAHUS, KOT/Ia BBISCHHM €€

CYITHOCTbD.

CyIlHOCTh HCCIIeJOBAHUS JI0Ka3aTeJIbCTB CyJ0M BOOOIIIE, u
HETOCPEICTBEHHOTO, B YaCTHOCTH, Mo MHeHUIO K.B. BuiineBenkoro «coctourt B
YSICHCHHH COJIEp)KaHUs CBEJEHUM O (haKTaxX, MPOBEPKE ITUX CBEJICHHM, YCTAaHOBICHUHU
uX JA0cToBepHOCTU. MccnenoBaTh JOKa3aTeNbCTBA — 3HAYUT YCTAHOBUTD UX B3aUMHYIO
CBSI3b, 0€3YNPEYHOCTh, BO3MOXKHOCTH MCIIOJIb30BaTh B KaueCTBE apryMEHTOB JJIis
000CHOBaHUS BBIBOJIOB I10 JCIIY».

B cootBerctBuu co ct. 240 YIIK P® ocHOBHOM 3aadeit cyJeOHOTO CIICICTBUS
SBJISIETCA ~ HEMOCPEICTBEHHOE W TMOJHOE  MCCJIEJAOBaHUE  JIOKA3aTEbCTB,
IpeACTaBICHHBIX CTOPOHAMHM M JIOTIOJTHUTEILHO UCTPEOOBAHHBIX CYJIOM, IS PEIICHUS
BOIIPOCA O BHUHOBHOCTH MOJICYJUMOIO, BBIHECEHUS OOOCHOBAHHOI'O MPHUTOBOpa U
Ha3HAYCHMS CIIPABEIJIMBOTO HaKa3aHMUS.

Cy1iiecTByeT MHOXKECTBO MOJXOJI0OB K Pa3pelICHUI0 BOMPOCA O TOM, YTO XKe
Takoe CyJieOHOe CIIECTBUE.

E.A. Marpiinaa u B.B XaryeBa mnoHuUMarT CcyaeOHOE CIEACTBUE Kak
«CTPYKTYPHO 000COOJIEHHYIO YacTh CyIeOHOTO pa30MpaTesIbCTBA, B X0 KOTOPOU Cy I
B YCIOBHUSIX COCTSI3aTE€JIbHOCTH W MpU HaubOoJiee MOJHOM peanu3alluu MPUHIIUIIOB
YIOJIOBHOTO MpOlIecCa OCYIIECTBIISIET MCCIEIOBaHUE MPEACTABICHHBIX CTOPOHAMHU U
UCTPEOOBAHHBIX JI0KA3aTENIbCTB C LIENbI0 YCTAHOBICHUS! (PaKTUUECKUX 0OCTOSITEIbCTB
YTOJIOBHOTO JIENIa M BBIHECEHHS 3aKOHHOTO U 000CHOBAHHOIO peleHus» ',

O. A. CpueBa cumTaer, 4YTOo CyAEOHOE CIEICTBHE CYTh «CTPYKTYpPHO
000co0yieHHass 4YacTh CyAeOHOro pa3OuparenbCcTBa, B XOJ€ KOTOPOH CyIOM IpHU
AKTUBHOM YyYaCTUU CTOPOH MO J€dy B YCIOBHUSX peah3aliid JEMOKPATUYECKUX
MPUHIIMIIOB YTOJIOBHOTO MPOIECCAa OCYIIECTBIISIETCS UCCIEAOBAHUE MPEICTABICHHBIX

)41 PICTpeGOBaHHBIX JOKa3aTCIIbCTB, HUMCIOIIHNX peiraronice 3HAa4YCHUC JJIA

162 MarspiuHa, E. A. CyniHocTs 1 3a1a4u 9Tana cyie0HOro cieAcTBUs: JOKTpUHaNbHbIH acnekt / E. A. MarsinuHa, B.
B. Xaryesa // FOpucnipyzenmus. — 2016. - T. 1. - Ne 13. - C. 73.
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dbopMHupOBaHUS BHYTPEHHErOo YOCXKICHHS CYJIbM W BBIHECCHHS 3aKOHHOTO U
000CHOBAHHOTI'O PELIEHHS 110 ey (IPUr0BOPa, MOCTAHOBJIEHUS, ONPEACICHHUS)» '©,

B.K. CnydeBckuii onpenensii cyieOHOE CIEICTBUE KaK «IEPHO/] Ipoiiecca, Ha
KOTOPOM NPOMCXOJMUT IPOBEPKA, a 3aT€M W OKOHYATEJIbHAs OIIEHKA YTrOJIOBHBIX
JIOKA3aTENbCTBY.

N.A. ®oliHunkul TpUIIe] K BBIBOJY, YTO CyA€OHOE CIEACTBHUE «ECTh TOT
IIEPUOJT OKOHYATEJIBHOIO IPOU3BOJICTBA, B TEUEHUE KOTOPOIO CYJl 3HAKOMHUTCS C
JI0KA3aTeJILCTBAMU M0 JIEJIy Y MOJIBEPTAET UX MPOBEPKE MPU YHACTUU CTOPOHY.

M.C. CtporoBud cuuTal, 4To CyAe0HOE CIEICTBUE — «ITO MCCIICIOBAHUE CYI0M
U CTOpoHaMHM (aKTHUYECKUX OOCTOSTEIBCTB J€a IO CYIIECTBY, IIPOBEpKa
J0KA3aTeNbCTB, T.€. JONPOCHl  MOACYAUMOIO, TOTEPIEBIIEr0, CBUJIETENEH,
3aCIylIMBAaHUE  OJKCIEPTOB, MPOBEpKAa  BEHIECTBEHHBIX  JIOKA3aTEIbCTB U
JIOKyMEHTOBY ' **,

T.B. Ko3una omnpenenser cyneOHOe CIEACTBHE «KaK »dTam CyaeOHOro
pazOupaTenbCcTBa, TJA€ HCCIASAYIOTCS WMEIOIIMECS B JIeJ€ W MPEICTABICHHBIE
(uctpeOoBaHHBIC) JOMOJHUTEIBHO JI0KA3aTeNbCTBA IyTEM IIPOU3BOJICTBA CYaAEOHO-
CIEACTBEHHbIX  JEUCTBUU C  COOJIOJCHHEM  JIEMOKPATUYECKUX  MPUHIIUIIOB
CyJOTIPOU3BOJACTBA ISl MPABUJIBHOTO PA3PELICHUS JI€JIa U BBIHECEHUS 3aKOHHBIX U
000CHOBAHHBIX peneHuii»'®.

Bce ykazanHble onpejiesieHus: U OAXObl K MOHATHIO CYJIeOHOTO CJICICTBUS MbI

I[MpoaHaJIM3NpPOBaJIN, U BbIAICHUIIN, YTO O6T>CI[I/IH${IOT HX CIICAYIOINEC ITPU3HAKHU:

1)  CyneGHoe cieacTBUE — 3Tal CyeOHOTO pa3dupaTeabCTBRA.

2)  HaoTtom 3Tarme cyoM 0Ka3aTenbCTBa UCCIESIYIOTCS HETIOCPEICTBEHHO.
3)  lens 3Toro stana — GopMUpOBaHNE BHYTPEHHETO YOCKICHUS Cya.

4)  Pesynbrar cyneOHOTO cieacTBUsI — GOpMUPOBaHUE «0a3bl», «OCHOBAHUS

JUTSl BHIHECEHMS 3aKOHHOTO U 000CHOBAHHOTO pelieHus (Mo3HaBaTEIbHBIN XapaKkTep).

B JUTEpATypC npeajararoTca CJICAYIOMIUE 3TAIlbl UCCICIOBAHUA JTOKA3ATCIILCTB

CyJIOM:

1 sman: «3TO NEUCTBUSA CyJia IO MOJATOTOBKE K Cy1I€0HOMY CJIEJICTBUION.

163 Bpsinckas, E. B. HccnenoBanue 10Ka3aTeNIbCTB M0 YTOJIOBHBIM JieliaM B cyjie niepBoii uncranimu / E. B. Bpsuckas /
Cubupckuii topuandeckuii BectHuk. — 2014. - Ne 3 (66). — C. 87.
164 Xaiigapos, A. A. CymHOCTb U coepkaHue CyIeOHOro CIIeACTBUA B YrooBHOM nponecce Poccun / A. A. Xaiimapos
// Bectauk Kazanckoro ropuandeckoro uactutyta MBJ[ Poccun. — 2012, — Ne 1 (7). - C. 55.
165 Xaiigapos, A. A. Yka3. cou. - C. 57.
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2 sman: «HEMOCPEICTBEHHOE BOCIPHUATHE CYJOM MPEICTABICHHBIX CTOPOHAMHU
JI0Ka3aTeIbCTBY.

3 sman: «MOABEJACHUE UTOTOB CYJIEOHOTO CIICJCTBUS U MOATOTOBKA K MPEHUSM
CTOPOHY.

Bcerpeuaercs Takke TOYka 3peHHS, YTO «HUCCJIEIOBAHHE JIOKA3aTEIbCTB HE
3aKaHYMBACTCA CYyJNCOHBIM CIICCTBUEM. IIpeHHMS CTOPOH HECYyT TakKe BaKHOE
WH(OPMAITMOHHOE 3HAYCHHE, TO3UIMH U PEYU CTOPOH IO3BOJIIOT MOCMOTPETH B
HECKOJIBKHUX paKypcax Ha OJIHHM W T€ XK€ JIOKa3aTeIbCTBA 10 YTOJIOBHOMY Jeiny». [lpu
TOM OTMEUAETCs, UYTO «HAUOONbUIAA NO3HABAMENbHAS 4ACMb NPeOCMmAasIAemcs 8
pamkax cyoebHoco  Ccleo0cmeus, KOTJla CyAbs HEMOCPEACTBEHHO HCCIEayeT
JI0Ka3aTeIbCTBaY ',

[To3HaBaTeNnbHBIH XapakTep CyJIeOHOTO CIEIACTBUS JacT HaM OCHOBAHUE JUIS
BBIBO/IA O TOM, YTO «... CYJICOHOE CJIC/ICTBHE HE SBJSETCS MEXAHMYECKUM ITOBTOPOM
paHee TMPOM3BEICHHBIX JCHCTBUH M MBICIUTEIBHBIX OIEpaIii, MOCKOJBKY HMEEeT

coOcTBeHHY0 cnenupuky» %,

«Jloka3piBaHME B CyJle, HECMOTpPSI HAa BHELIHEE
CXOJICTBO C JIOKa3bIBAHWEM CII€JIOBATEIEM, OCYIIECTBIISIETCS CYyJOM Ha HOBOM, MHOM,
HEXKEJIM Ha pacClelOBaHMM, OCHOBE, B MHBIX YCIOBHUAX, KOTOPBIX HET Yy
cnenoBates»'®.  OcCHOBaHMEM M JAHHOIO TE3UCA IOCIHYXHJIM CIEXYIONINE

0COOEHHOCTH CYJeOHOTO CIIEJCTBUSA, IPEIIOKCHHBIC B HAYYHOU JIUTEPATYPE:

1) B xome cyneOHOTO CHEACTBUSL CyJ ONEpUpPYET YyKe CcoOpaHHOMI
COBOKYMHOCTBIO  JIOKA3aTEJIbCTB, HA OCHOBAaHUU KOTOPBHIX  (HOPMYIUPYIOTCS
OKOHYATEJIbHBIE BBIBOJIBI 110 YTOJIOBHOMY JEIY.

2)  CymectByeT OOBEKTHBHAs HEBO3MOXHOCTh TMPOBENIEHUS HEKOTOPHIX
Cy/leOHBIX JEHUCTBUI «B pamMKax CyJaeOHOTO 3acefaHus (Hampumep, 0ObICKA, BHIEMKH,
KOHTPOJISL U 3aIIUCHU TIEPETOBOPOB U T.J1.)»' %,

3)  Pe3ynbrar mno3HaBaTENbHOW NEATEIBHOCTH B CYAEOHOM CIEICTBUU —
MIOCTAHOBJIEHWE TIPUTOBOpPA, T.C. «IPU3HAHUE JUIAa BUHOBHBIM (HEBUHOBHBIM) B

COBEPILEHUH MIPECTYILIEH ' .

166 bpsiackas, E. B. Ykas. cou. - C. 88.
167 Marbinuna, E. A. CynHocTs 1 3a1a4u 3Tarna cyie0HOro CIeCTBUS: TOKTpUHaIbHbIN acniekT / E. A. Marbinuna, B.
B. Xaryesa // FOpucnipyzenmms. — 2016. - T. 1. - Ne 13. - C. 73.
168 Ceupunos, M. K. YcranoBnenue cy1oM HCTHHHI B cyaeOHOM pa3bupatensctee / M. K. CBupnnos // BectHuk
Tomckoro rocynapctseHHoro Y Husepcurera. —2011. — Ne 353. — C. 146.
169 MartsinuHa, E. A. Yka3. cou. - C. 73.
170 MartsinuHa, E. A. Yka3s. cou. - C. 73-74.
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4)  VIIK P® npenocraBui cyqy BCE BO3MOYKHBIE YCIOBUS ISl TOTO, YTOOBI
Cyl Kak CyOBEKT JOKa3blBaHHWS MOI BBIHECTH 3aKOHHOE, OOOCHOBAHHOE U
CIpaBeJIMBOE pelleHue no naeny (npurosop). Hanpumep, cyn He cBs3aH BBIBOAAMU
OOBHHMTENILHOTO 3aKJIFOUEHUS, JIJISl Cy/1a — 3TO BCETO JIMIb BEPCUsI, KOTOPYIO CIEAYET
npoBepuTh. «Cya BOpaBe M 00s3aH TaKkKe MCCIENIOBATh Bepcuu (OOIUE M YacTHHIE),
BIIEPBbIE BO3HUKIIME B CYyJACOHOM 3aceJaHMd M He ObIBIIME B I0J€ 3PEHUs
cienoBaTensi M Mpokypopay. Takas cBoOoAa Cyaa «MOXET CIIOCOOCTBOBATH MOJIHOMY
JIOKa3bIBAHUIO BEPCUU OOBUHEHUS JMOO TPUBECTH CYJ K YOEXKICHHIO, YTO
IPECTYIJICHUE COBEPIICHO HE OOBUHSEMBIM, a JIPYTHM JIMIIOM, JTHOO CO3/1aTh TaKylO
HEONPEJEIeHHOCTh, MPU KOTOPOM HU OJHA BEpCUS HE MOXET ObITh IpU3HAHA

JIOKAa3aHHOM, 4TO TpeOyeT HUX JaIbHEHIIEr0 HUCCIENOBaHMI» ' .

B cyne wmoryt
MOSIBUTHCSI HOBBIE JTOKA3aTEIbCTRA.

5)  «... Cya OCYHICCTBIISIET JOKa3bIBAHWE B YCJIOBHUSX HambOOjee TOJIHOTO
OCYIIECTBIICHUS] TPEOOBAaHWUN TJIACHOCTH, YCTHOCTH, HEMOCPEACTBEHHOCTH, TIpH
OJHOBPEMEHHOM YYaCTUH B HEM BCEX 3aMHTEPECOBAHHBIX JIMI ' °.

6)  «... clemoBaTeNlb W CyJl HCIONB3YIOT HE OJMHAKOBBIC, a pPa3HBIE IO
[IEHHOCTH JI0KAa3aTEeNbCTBA». ITO OOBACHAETCS TEM, UTO «OMPEACTUTh OTHOCUMOCTD U
JOMyCTUMOCTh  JIOKa3aTeNbCTB CJIEOBaTeNb BMOJHE crmocobeH. YUTo Kacaercs
JOCTOBEPHOCTH, TO BO3MOXHOCTH €€ YCTAaHOBJEHHS OPraHoOM pacclIeJOBaHMS
OrpaHuyeHs» ',

7)  OcoOeHHOCThIO  CyneOHOTO  CJIEACTBUSL  KaKk  IMO3HABATEIbHOUN
JESTEIbHOCTH SIBIISIETCSI TAKKE OTPAaHUICHHOCTH «IIpeIMeTa Cy/IeOHOTO UCCIIEeIOBAHMS
TeMHU (aKTaMu, KOTOpbIE UMEIOT CYIIECTBEHHOE 3HAUCHUE JUIA JeNa, T.€. MPEeIMETOM

4

JIOKaBBIBaHI/ISI»” . HpC)IMeT AOKAa3bIBaHHs, KaK HaMH YXC€ HC pa3 OTMCYAIOCh,

coaepxutcs B cT. 73 YIIK PO.
8)  «... UMEHHO B Mpolecce CyaeOHOTrO CIEACTBUS TMPU HCCICTOBAHUU
JIOKA3aTeJIbCTB MPOBEPSIOTCS U OLICHUBAIOTCS FOPUINUYECKHE CBOMCTBA JI0KA3aTEIbCTB

— UX OTHOCHUMOCTbB, JOIIYCTUMOCTbL, JOCTOBEPHOCTL U JOCTATOYHOCTL» 175. ITo HalemMy

171 benoxopros, U. U. [TonHoMo4HMs cyzia 110 cOOMpaHUIo, 3aKpEIUICHHIO U ITpoBepKe JokasarenseTs / M. U.
Benoxoptog / O6mectBo u mpaso. — 2008. - Ne 1 (19). - C. 186.
172 Benoxoptos, 1. 1. Ykas. cou. - C. 185.
173 Cupunos, M. K. Ykas. cou. — C. 147.
174 Bumneenkuii, K. B. MccnenoBanue noxa3aresbCTB Ha IpeIBapUTEIBHOM CIIEJICTBUH U B Cy1e0HOM
pasOupatesnbCTBe : AuC. ... Kaua. ropun. Hayk: 12.00.09 / BumneBeukuit Kupumn Banepsesuu. - Kpacnonap, 2001. - C.
40.
175 Bpsinckas E. B. MccnenoBanue q0ka3arenbCTB 0 YIOJIOBHBIM JIeiaM B cye nepBoii nacraniwu / E. B. Bpsiackas //
Cubupckuii ropuauaeckuii BectHuk. — 2014. - Ne 3 (66). — C. 87.
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MHCHHWIO, UMCHHO B YCTAHOBJICHUH J3THX CBOMCTB KpOCTCA MM03HABATEIILHBIM CMBIC]T

Cy/1€OHOTO CJIC/ICTBUSI.

[Io Bompocy ¢dopMupoBaHHs BHYTPEHHEIO CYJIEWCKOro YOEeXIEeHUS B
JUTEpaType  BBICKA3bIBAE€TCSI  MO3UIMS O TOM, 4YTO «... HCCJIEIOBaHUE
JI0Ka3aTeIbCTBEHHOIO0 MaTepuaia CyJOM C THOCEOJIOTMYECKOW TOYKHU 3PEHUS CBOUM
pe3yJbTaTOM HMEET BHYTPEHHEE YOEKIEHHUE MO3HAIOIIEr0 CyOBbeKTa, IPAaBOMOYHOIO

Ha IPUHATHE PELIEHHUS, B €r0 000CHOBAHHOCTU» ' '°,

To ectb, Kak MBI paHee OTMETUIIU — IEJIbIO dTana CyJeOHOrO CIEICTBUS ...
sBisieTcs  (GOpPMUPOBAHUE BHYTPEHHEro YyOexaeHuss y cylaa (Cyapd) IyTeMm
HEMOCPEJICTBEHHOTO YCTHOTO HCCIEAOBaHUS (DAKTUYECKUX OOCTOSATEIBCTB Jeja

.»'7, 1 yxe cHOpMHPOBAHHOE BHYTpPEHHEE yOEKIeHHE Cyla OYIET BBHIPAKEHO B
pe3ynbTaTe B CyIeOHOM PEIICHUH, MPUTOBOPE MO YTOJIOBHOMY JIENy. 37€Ch Ba)KHBIM
SIBJISICTCSI TO, YTO «TJIABHBIM B BO3/ICHCTBUM HAa CO3HAHHWE CYJbU JOJDKHBI OBITH HE
u3NlaraemMble  CyAy TPEACTABJICHHS CTOPOH O JOKa3aTelbCTBaX, a CaMH

JI0KA3aTeNbCTBA, UX yOeXKIaromas cumay '

. st aTOro HEe0O6X0aUMO, YTOOBI Cy]l Kak
CyOBEKT TIO3HAHUS CAMOCTOSATEILHO W HE3aBUCMMO HHM OT KOTO HCCIeA0Bal
JI0Ka3aTeIbCTBA M0 JieNly, 0€3 3TOro — HET BHYTPEHHEro yOEKIeHHUS, 11eJIb CYJeOHOTO

CICACTBHA HC NOCTUTHYTA.

B nurepatype ormeuaercs, 9To (QopmHupoBaHHE YOEKACHUA CYAbH
IPEJICTABISIET COOOM  «CJIOXKHYIO MHOTOJTAIlHYI0 MBICIUTENIBHYIO JIOTUYECKYIO
JeSITeIbHOCTh OT He3HAHUS (PAKTUUECKHX OOCTOSATENBCTB IO JIeNTy K UX MO3HAHUIO HA
OCHOBE COBOKYITHOCTH MCCJIEJOBAHHBIX U YCTAHOBJIEHHBIX JJOKA3aTEIbCTBY.

[Ipu ¢dopMupoBaHMM CBOETO BHYTPEHHEro YOEXIEHUs CyAbs HE CBS3aH
«yOeXIEHUSIMU OTHOCUTENLHO (PAKTUUECKUX OOCTOSTENBCTB M0 JIETy, KOTOPhIE paHee
CJIOKHJIUCh Y MHBIX YYaCTHHKOB YTOJIOBHOTO mporecca». OH B cuity 3akoHa 00s13aH
«IMYHO YOEAUTHCS HE TOJBKO B HANMYMHU (AKTHUECKMX OOCTOSATENLCTB IO ey, a
TaKXe JO0Ka3aTebCTB, COOPAaHHBIX CTOPOHAMU OOBUHEHUS U 3aIUTHI, HO U B HAJIMYUH
00BEKTUBHOM, 3aKOHOMEPHOU U Oe3aJIbTEpHATUBHON MPUYMHHO-CIICACTBEHHOU CBSI3U

Mexay HUMW». Ero BHyTpeHHee yoexaeHue Oyaer copMUpPOBAHHBIM TOJIBKO TOT/A,

176 Martemmaa, E. A. Vkas. cou. - C. 73.
177 Xaiigapos, A. A. CymHOCTb U coiepkaHue CyIeOHOro CIIeACTBUA B YrooBHOM mponecce Poccun / A. A. Xaiimapos
// Bectauk Kazanckoro ropuandeckoro uacturyta MBJ] Poccun. — 2012, — Ne 1 (7). - C. 60.
178 Ceupunos, M. K. Vkas. cou. - C. 146.
68



«KOTJ]a JO0Ka3aTeIhCTBEHHAss 0a3a TMpEJCTAaeT B BHJIE JOCTATOYHOW W JIOTUYECKU
COBEPILIEHHON CUCTEMBI.

B nurepartype BBICKa3aHO MHEHHE O TOM, YTO «(POpMHUpOBAHUE YOCKICHUS
CyllbU B X0Ji¢ CyAeOHOr0 pa3doMpaTenbCTBa OCYIIECTBISETCA MapajlieIbHO MO JABYM
B3aMMOCBSI3aHHBIM HaNpaBJICHUSAM: KaK pPe3yjbTaT IMO3HABATEIbHON JESTEIbHOCTH
CyIbU M KaK CJEJCTBUE IICUXOJOTUYECKOTO BOCHPUATHS UM (PAKTHUECKUX
OOCTOSITENTLCTB MO JaHHOMY YTOJIOBHOMY JI€Ty, CHCTEMBl PAacCMOTPEHHBIX U
OPOBEPEHHBIX B  CyJIeOHOM 3acelaHMM  JOKa3aTelabCTB, a TakXKe HHBIX
IICUXOJIOTHYECKUX, MHYOPMALIMOHHBIX U COUMAILHBIX (PaKTOPOB»' .

Mpbl cornmacumcsi € JIJaHHBIM yTBEP)KJIEHUEM, IIOCKOJbKY Cy/Abs, Oyayudu
npo(eCCHOHATBHBIM ~ YYaCTHUKOM CYJIEOHOrO pa30HpaTeNbCcTBa, BCE KE HE
yTpauuBaeT CBOEH 4YeNoBEYECKOW MNpuponbl. B CBs3M ¢ BbIIECKA3aHHBIM, XOYETCS
npuBecTd MHeHne Bunuikoit F0.J1., cormacHo KOTOpOMY «... BHyTpEHHEE YOCKIeHNE
CylbU — 3TO HE MHUMOJIETHOE MHEHHE, a TMOCTPOCHHOE Ha 3aKOHAX IICHXOJIOTHH,
JIOTHYECKH BBIBEPEHHOE M OOOCHOBAHHOE pEIICHHE, OCHOBAHHOE Ha MCCIIEJOBAHHBIX
JI0KA3aTeNbCTBAX YTOJOBHOIO Jieja, C(HOPMUPOBABIIEECS IIOCJE BBICTYIIUBAHUS
MHEHUS CTOPOH. BHyTpeHHee yOexIeHUE — 3TO YOEKIECHUE COBECTI» .

Takum 00pa3om, Mbl MOKEM CJieTIaTh BBIBOJ O TOM, YTO (POPMUPOBAHUE Y CYIbU
yOexaeHus B XoJe cyaeOHOro pa3OupaTenbCTBa OCHOBBIBAETCS Ha pe3ysbTarax
CylieOHOTO CIEJACTBUSA U JIMYHOCTHOW OIIEHKE CYyJbeld MaTepHalioB KOHKPETHOTO
yronoBHoro gema. Kak otmewaer HO.M. I'pomeBoii, «mporecc QopmupoBaHus
yOeXJeHUs CylIbU HE TOJIbKO OCHOBBIBAETCS HAa MCCIEJOBAaHUU COOPAHHBIX
JIOKa3aTeIbCTB, HO M SBJISIETCA BbIPAKEHUEM JIMYHOCTHON MO3ULUU CYAbH, €r0
3TUYECKUX B3IJIAI0B, IPOPECCHOHATBHOIO IPABOCO3HAHMs, TPEOOBAHMUS 3aKOHa» '*'.

[lo nHamemy MHEHUIO, BHYTpEHHE YOEXJEHUE CyJIbH HE MOXET OBITh B
npuHIMIEe cHopMUPOBAHO O€3 HEMOCPEICTBEHHOTO MCCIEN0BAaHUS J0KA3aTeIbCTB, U
Oosee TOro, HapylIeHHE MEXaHW3Ma HCCIEIOBAHMS J10Ka3aTeIbCTB, KOTOPHIH ObLI
NpeaoKeH HaMM B Hauyajie HACTOsIIero maparpada, Takke MNPUBOJUT K TOMY, YTO
BHyTpeHHee yOexaeHue cyAbl He MOXKeT ObITh copmupoBano. Ilocnennee B cBOIO
ouepelb HE TO3BOJUT CYJy BBIHECTHM CIpPaBEVIMBOE, MOTHUBUPOBAHHOE U

000CHOBaHHOE pEIICHHEe TI0 JAely — MpUroBop. Ecimm ke COOTBETCTBYIOIIHIMA

179 MacnoBa, B. A. HekoTopsie BOIpOCHI OLIEHKH CYZOM JI0Ka3aTelIbCTB B YTOJIOBHOM TPOIIECCE IO BHYTPEHHEMY
yoexnenuto / B. A. Macnosa // CoBpemennoe npaso. — 2015. - Ne 3. — C. 94.
180 Bunnikas, 1O. JI. K Bompocy o MOHATHN HENOCPEICTBEHHOCTH B yroyioBHOM mporiecce / FO. JI. Bunumxkas // BectH.
IOVYpI'Y. Cep. IIpaso. - 2016. - T. 16. - Ne 1. - C. 37.
181Macnona, B. A. Ykas. cou. - C. 95.
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tpeboBanmsiMm YIIK P® mpuroBop He MOXKET OBITh BEIHECEH, TO U IIEJIA YTOJIOBHOTO
npoiiecca He OyIyT JOCTUTHYTHI.

CrnenoBatenbHO, Cy/1 Kak CyOBEKT TOKa3bIBaHUS B YTOJIOBHOM IpoIiecce 00s3aH
HETOCPEICTBEHHO  MCCJIEA0BATh  JIOKA3aTENbCTBA, PYKOBOJCTBYSACH  3aKOHAMM
dbopMaTbHON W JAWATIEKTHYECKOW JIOTWKH, OICHWBAs TPH 3TOM HAJIMYME TaKUX
MIPU3HAKOB JI0KA3aTEJIbCTB U MX COBOKYIHOCTH KaK OTHOCUMOCTb, JOMYCTUMOCT,
JIOCTOBEPHOCTH U IOCTATOYHOCTb.

Tenmepr MBI  MOXEM  OOpeAenuTh s celdsd, KakoBa  MpUpoja
HETIOCPEICTBEHHOCTU HCCIIEIOBAHUS JI0KA3aTeNbCTB. LI 3TOrO MBI COOTHECIIH
HETOCPEICTBEHHOCTh  MCCJIEJOBAHME  JOKA3aTE€JIbLCTB C YK€  BBIABICHHBIMHU
pU3HAKaM¥ TPUHIIAIIA YTOJIOBHOTO MPOIecca Kak TpeOOBaHUS.

B pesynbrare Takoro COOTHECEHHSI CTAaHOBUTCS SICHO, 4YTO TpeOOBaHUE
HETIOCPEICTBEHHOTO MCCJIECIOBAHUSA JOKA3aTENIbCTB CYJIOM HOCHT WMIIEPATUBHBIN
XapakTep, MNPEIbABISECTCS K OpraHaM ToOCyJIapCTBa, B YAaCTHOCTHM K CyAy, OHO
HOpMaTUBHO 3akperuieHo B cT. 240 VIIK P®, sTto TpeboBaHHMe K IO3HABATEIHHOM
NEATeNIbHOCTU CyJla Ha CTaguu CyJIeOHOro pa30oupaTeibCTBa, €ro peaau3arus
CIOCOOCTBYET JOCTIIKEHUIO TIeJIeH YTOJIOBHOTO MPOoIlecca, 3TO TpeOOBAaHUE SIBIISICTCS
OCHOBOOOpA3YyIOIIUM JIJIsi JIEATEIbBHOCTH CyJa Ha KIIYEBOW CTaJUM YTOJIOBHOTO
nporecca.

CrnenoBarenibHO, HENMOCPEACTBEHHOCTh MCCIEOBAaHUS JJOKA3aTEIbCTB SBIISIETCS
MPUHIIMIIOM YTOJIOBHOIO IPOLECCa, HE3aBUCUMO OT TOro B Kakyr rnary YIIK P®
3aKOHOJIaTeJIb TOMECTHII 3TO TpeOOBaHUE.

Hanuume ke  WCKIIOYEHWH W3 JAHHOTO  TIPHUHIMNA  O0YCIIOBJICHO
OTPAHUYEHHBIMU BO3MOXKHOCTSIMH PETPOCIEKTUBHOTO MO3HAHUS, a TAKXKE TEM, YTO
KU3Hb HE CTOMT Ha MECTe, BCE W3MEHSETCS, J0Ka3aTelIbcTBa MOTYT OBIThH
YHUUYTOXEHBI, IOTEPSIHBI, 4 YTOJOBHBIN MPOIIECC CKOBAH KECTKMMHU paMKaMU 3aKOHa,
HE TMO3BOJMIOIIMMU B CYLIECTBYIONIEHM PEAJTbHOCTH TOPMO3UTH  OrPOMHYIO
roCyapCTBEHHYIO MAIlIMHY M3-3a TOT0, YTO, HAIIPUMEpP, CBUJIETENIb HE CMOT SIBUTHCS B
3acelaHne MO OOBEKTUBHBIM M YBAKHUTECIBbHBIM mpuuuHaM. OIHAKO, HCKITIOYCHUS
MIOTOMY M MCKJIIOYEHHMS, YTO MPEIAYCMOTPEHbI OHU [JI1 YPE3BBIYANHBIX CUTYyaIUH,
TpeOYIOUIMX BMEIIATEIbCTBA CO CTOPOHBI 3aKOHA, a HE JIOTHUKH.

MBI BBISICHUJIM TO, KaKuM JOJKHO OBITh HEMOCPEJACTBEHHOE HCCIICI0BaHUE

A0Ka3aTCJIbCTB 110 YITOJIOBHOMY JICITY B CYJC HepBOﬁ HWHCTAaHIIMKW Ha CTaAUHN cyne6Horo
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paszOupatenbcTBa. Jlamee Mbl y3HaeM, Kak OHO (PaKTUUYECKH peann3yeTcs B CyaeOHOM
cucreme PO.

B nmureparype ormeudaercs, 4to «... cyasl B Poccuiickon ®denepaunu B CuiLy
cBOEH OOJBIIONW 3arpy’KEHHOCTH (PU3UYECKHM HE B COCTOSIHUM OCYIIECTBIISTDH
NOJTHOMACIITAaOHYI0 TPOBEPKY JI0Ka3aTeIbCTBEHHOW 0a3bl Ha JIOMYCTUMOCTb W
JIOCTOBEPHOCTB» '*2. DTa cUTyalus NPUBOJUT K YACTHIM OTMEHaM HEOOOCHOBAHHBIX
IPUTrOBOPOB, mepecMoTpe Aen. «OIHAKo B 3TOM Cillydae MNpPOLECCyallbHOE BpeEMs,
KOTOpoe OyJeT 3aTrpayeHO Ha BBIHECEHUE CHPABEAJIMBOTO M OOOCHOBAHHOIO
IPUTrOBOPA, YPE3BBIYANHO yBenuuuBaeTcs. lIpu 3TOM CylIECTBEHHO HapyLIarOTCs
npaBa ¥ 3aKOHHBIE HHTEPECHI KaK MOJCYAUMOro (€CIM B OTHOIIEHUH €r0 ObUT BHIHECEH
HECTpPaBeUIMBO M HEOOOCHOBAHHO CYpPOBBIA MPUTOBOpP), TaK W IMOTEpIEBLIETO (B

o0patHOM ciydae)»' ™.

Cynebnoe cnenctsue B P® 1o yroioBHBIM JieJlaM OCYIIECTBIISIETCS T10
HEKOTOPBIM CTaHAApTaM, KOTOpbie CPOPMUPOBAHBI HA OCHOBE MPAKTUKU MTPUMEHEHUS
HopM YIIK P® cynamu.

Binacosoit C.B. u bananaesoit M.B. Obu10 npoBe/ieHO MCCEIOBaHNUE, BBIBOIBI,
o pe3yjbTaTaM KOTOpPOTO, YJIMBHWIM, a MUMEHHO: «Ha MpakTUKe CHOPMHUPOBAICS
CTaHJIapT «HCCJIEIOBAHUSI MAaTEPUAJIOB YIOJIOBHOIO JI€Jia» B BUJIE CAMOCTOSATEIbHOU
yacTu cyneOHoro cieactBusi. OTMeTka 00 3TOM JeNaeTcs B IMPOTOKOJIE CYIeOHOTrOo
3acefganusa. CBOAMTCS 3Ta 4acTh CYJIEOHOTO CJEACTBHUS, MPOBOAMMAS IOCIE BCEX
CIIEICTBEHHBIX JIEUCTBHM, K OIJIAIEHUIO MPOKYpOpPOM WJIM JaXe CaMHUM
npeAceaaTeIbCTBYIOIMM B CyJIeOHOM 3aceaHuU CYJbe MaTepuaioB YTOJIOBHOIO
nena. JTo yKe CTajo MPaBOBBIM OObIYAEM, CIIOKHBIIEICS HOPMOM, HE BBI3bIBAIOIIEH
BO3PAKEHUI YYaCTHUKOB CyaeOHOro paszouparenbcTBa. HecMOTpst Ha TO, UTO CTaThs
240 VIIK P® copepxut o0Imiee yciIOBHE O HEMOCPEICTBEHHOCTH M YCTHOCTH
cyaebHoro paszouparenbctBa, a [lmenym BepxoBHoro Cyna Poccunm HeogHOKpaTHO
Pa3bACHSNI  BWKHOCTh U HEOOXOAMMOCTh  TOJYYEHHUS  CYJIOM  CBEJCHUU
HETMOCPEACTBEHHO U3 MX MEPBOMCTOYHUKOB, B PEATBLHOCTU CY/IbsI CKIIOHEH MOJIy4YaTh
CBEJIeHUsI OT cieaoBarelis W Oojee HM OT koro napyroro. CriemoBaTenb CO3/aeT
UH()OpPMAIIMOHHBIA TPOAYKT, KOTOphIM moTpebnsier cynbs. [lpouenypa cyaeOHOTO

pa36I/IpaTeJILCTBa B 3HAYMTEJIBHOM CBOEH YacTH CBOOUTCA K pUTYAILy OINIalICHHUA

182 MacnoBa, M. B. CynebHoe ciecTBHE U AeSTEIBHOCTD 3alIUTHUKA 110 ToKa3siBaHuio / M. B. Macnosa //
Poccntickuii cynps. - 2016. - N 2. - C. 26.
183 Macnosa, M. B. Vkas3. cou. - C. 27.
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MaTepuagoB YroJIOBHOTO Jieja, COCTABIEHHBIX CIE0BaTEIEM. DTO TJIaBHAs, KOPEHHasI
yepTa COBPEMEHHOIO CYJI€0HOr0 cieaAcTBus» ™.

C yueroM yXe BBISICHEHHOIO HaMu 3HAQUYE€HUSI HEMOCPEIACTBEHHOTO
WCCJICIOBAHUS JIOKA3aTEIbCTB JJIA Pa3pelIeHUs] KOHKPETHOTO YTOJIOBHOTO Jejia U
JTOCTHKEHUS 1eJeH YroJIOBHOIO MpOIEcCa, MPUBEACHHBIE BBIBOJIBI HCCIIE/IOBATEIICH
JAI0T HaM MUY JJIsS Pa3MbBIIUICHUS. A pa3MBIIUIATh HY>KHO HE TOJIBKO HaM, HO U
3aKOHOAATENI0 U MPaBONPUMEHHTEIIO, MTOCKOJbKY AESTEIbHOCTh CYJI0B, OCHOBaHHAas
Ha TaKOM BOT «CTaHAapTe» sisieTcst HedhPEKTUBHOM, HE COOTBETCTBYET Ha3HAUCHUIO
YIroJIOBHOTO mpouecca P®, He gocTuraer nener yrojoBHOIO NPOLECCA, HAPYIIAET
IpaBa y4aCTHUKOB YIOJIOBHOTO MpoIiecca.

Yro kacaercs oryiameHus MOKa3aHWM CBUJIETEICH, MOTEPIEBIINX U UHBIX JIHII,
Bmacoa C.B. u banamaea M.B. BBISSCHWIM, YTO «OTJIAIICHHE ITOKA3aHUM CTajIo
TJIABHBIM ~ CPEACTBOM  (DOpMHpOBaHHMS W3  MaTEPHAJIOB  IIPEIABAPUTEIHLHOTO
paccienoBaHus — CyIAeOHBIX  JIOKa3aTelnbCTB» .  MCKIIOUUTENBHBIA  XapakTep
npumeHeHus 4. 2 cr. 240 VIIK PO cran obmumM npaBuiioM, MOMEHSJICS MECTaMU C

HEMOCPCACTBCHHBIM UCCICAOBAHUCM NJOKA3aTCIbCTB.

B wyacTHOCTM Cyapl NpUOEraroT K OINIANICHHIO IIOKA3aHWH JMIA W TpH
OTCYTCTBHMH SIBHBIX, CYILECTBEHHBIX IPOTUBOPEUMI B €r0 MOKA3AHUAX. «ITO JEIaeTCs
mocle WIM B XOA€ JONpoca JHMIA, Kak HPaBUIO, T€M YYacTHUKOM CyaeOHOro
CJI€ACTBUS, KOTOPBIH MPOBOAUT JOMPOC, HO TAKKE 3TO HPOMCXOINT U 110 XOAATANHCTBY
IPOTHBHUKA, W 110 MHMIMATHBE NPEICENaTeNbCTBYIOIEr0 CyAbH. [J1aBHOE 371€Ch —
MIHOPUPOBAHUE KPUTEPHS «CYHIECTBEHHOCTI.

B cyne6Hoii cucteMe PD croxuiics cTaHaapT, B COOTBETCTBHHU C KOTOPBIM «. ..
IIPOTOKOJIBI CJIEACTBEHHBIX JONPOCOB OIVIAIIAKOTCS BCETAA: MM B XOAE JAOIPOca
SBHBIIErOCs B CyJe0HOE 3aceJaHne JIULA, TM0O0 B CIydae ero HesaBKH. IIpakThka qaxe
BEIPa0OTaNa CTaHAApTHYIO (OPMyIy «IIO COINIANIEHHIO CTOPOH», KOTOpas
HCIIOJIB3YETCA YK€ B CAMOM XOJaTaliCTBE, TO €CTh Y€ MOAPa3yMeBaeTcsi, U4TO BCE
cornacHel Ha 310 ...»"°  Takum 00pa3oM, cHOPMHUPOBAICS CTaHAAPT, COIIACHO
KOTOPOMY HE CYIIECTBYET KaKMX-ITMOO0 (pOPMAIBHEIX, IPOLECCYAIbHBIX OMPAHMYEHUI

Ha OIJIalleHWE IOKa3aHUi CBHJIETENEH, NMOTEpIEBIINX U Jaxe OOBUHsAEMBbIX. Bce

184 Bnacosa, C. B. CoBpeMeHHEII TpaBoBoii (hopMmat cyaeOHOTo clieAcTBHS 1o yroiaoBHEIM aeiam / C. B. Bmacosa, M.
B. Bananaesa // [IpoGiemsl mpaBooxpaHUTeNbHOH fnesitrensHocTh. — 2016, - Ne 3. — C. 59.
185 Bnacosa, C. B. Ykas3. cou. - C. 59.
186 Biacona, C. B. Ykas3. cou. - C. 60.
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IIPOTOKOJIBI JIOMPOCOB OMVIAIIAKOTCA TOTAQ, KOTAA CYJI WIM IPOKYpPOp IMOCUHUTAKOT
HY>XHBIM 3TO CJIeJIaTh, B IPOU3BOJILHOM O0BEME.

Kanunukuna JIJI., mpoBeas cBoe COOCTBEHHOE HCCII€/IOBaHHE, TaKKE BbISIBUJIA
pAl TUNHWYHBIX TPUYUH JJIsi OTMEHBI MPUTOBOPOB, BBIHECEHHBIX C HAPYLICHUEM

TpedoBanuii ct. 240 YIIK P®, a umenHo:

1) dopManbHBII  MOAXOJ K  HEMNOCPEJICTBEHHOMY  MCCJIEIOBAHUIO
JIOKa3aTeNnbCTB. «... CyJ MepBOil MHCTAHIIMU B XOJ€E MEPBOHAYAIBHOIO MPOU3BOACTBA
HE BHUKAET B COJEP>KAHHE KOHKPETHBIX U HEMOCPEJACTBEHHO B CYyJI€ PACCMOTPEHHBIX
JI0KA3aTeNbCTB, HE YSCHSA UX CMBICIIA U HE PACKPBIBasi CYTH B Cy/1€0HOM PEIIeHUH, HEe
YCTaHaBJIMBAET HENOCPEACTBEHHYIO MPUYMHHYIO CBSI3b MEX]Y HCCIECIOBAaHHBIMU B
CyneOHOM 3acelaHud JI0Ka3aTeJbCTBAMU U TEMH OOCTOSITENbCTBAMHU, KOTOPbIE
NOJIEKAIM JOKA3bIBAHUIO U OBLIM ONMUCAHBI CYJIOM B YCTAHOBOYHOM (OMUCATEIBHOM)
4acTH CyJIeOHOTO PEIICHUs». «... B cyZ1eOHOM perieHnn IpUBOIATCS J10Ka3aTeNIbCTBA,
CMBICIIOBOM M COAEPKATEIbHOM aHalu3 KOTOPbIX HUKAK HE MO3BOJISIET COIIACUTHCS C
TEM, YTO YTBEPKIAETCA B BBIBOJAX Cyaa» 't

2)  Hcnoaws3oBaHue cyJoM (OPMYIHPOBKH «aHAJOTUYHBIE TOKA3AHUS.

«... Cyn B mpUroBope ykasbIBaeT Ha MOKAa3aHUS CBHUIETENEH, KOTOPbhIE SKOObI
AQHAJIOTUYHBI MMOKA3aHUSM JIPYTUX CBUIETENEH, 0€3 pacKpbITUS TOTO, B YEM XK€ CYTh,
CMBICJ M COJIEPKAHUE 3THX MMOKA3aHUID.

3) OTcyTcTBHE KOHKPETHU3AIMU JI0KA3aTEeNbCTBEHHON 0a3bl MO KaXKIOMY
NOACYIUMOMY. «HenoarBepxaeHue BBIBOJIOB cyla  JI0Ka3aTeIbCTBaMH,
PAacCCMOTPEHHBIMU B CYJ€OHOM 3acelaHud, MPOMCXOAUT HEPEIKO M TOrAa, KOTr[a,
HampuMep, B TMPUTOBOpPE JOKAa3aTeIbCTBAa MPUBOAATCS 0€3 UX KOHKPETH3alUu
IPUMEHHTENBHO K KaXKIOMY IOJACYIMMOMY U K KaXKIOMY SIU30/1y OOBUHEHUS) ™.

4)  IlpotuBopeuuBble BbIBOABI cyna. «HeBepHas ropuauueckas u
(akTHUECKas OLEHKA CBOICTB, COAEpM AHUS JI0KA3aTEIbCTB, PACCMOTPEHHBIX B XOJI€
CyIeOHOTO CIENCTBHS, HEPEIKO TAKKE MOPOKAAET HENMPABUILHbIE BEIBOIBI Cyaa» ™.

5)  UrnopupoBaHue NPOTUBOPEUYMII B JOKa3aTelbCTBaX. «... B cyneOHOM
3acelaHuM HCCIEAYIOTCS JI0Ka3aTebCTBA CTOPOHBI 3alIUThl U CTOPOHBI OOBUHEHUS,
OJIHUM M3 KOTOPBIX CyJ Jla€T aHAJM3 M OLEHKY, a JAPyrHe Jake HE YINOMHHAET B

IMPUTOBOPC, XOTA AJIA YCTAHOBJICHUA O6CTOHT€JII)CTB, IMOMJIC)KAIIIUX AOKa3bIBAHHUIO ITIO

187 Kamunkuna, JI. JI. Hapymenus B aHanm3e J0Ka3aTeNbCTB, JOMYCKaeMbIe CYAOM IIPH MTOCTAaHOBJICHUH pUroBopa / JI.
. Kanuakunaa // YronosHsIi nporecc. — 2011, - Ne 7. - C. 59.
188 Kanunkuna, JI. JI. Yka3. cou. - C. 60.
189 Kanunkuna, JI. JI. Yka3. cou. - C. 61.
73



YTOJIOBHOMY JCJIy, U OLCHKHU JOBOJOB CTOPOH OHHU 3HAYHMMBbI, IIOCKOJIbKY Ha HHX
OCHOBBIBACTCA HMX IIO3WOMA 110 JCIY. HUctuHHBIMM  HE MOT'yT ObITh 00a
IMPOTHUBOIIOJJIOXHBIX JO0KA3aTCJIbCTBA. ... U3 CYTH JIOTHYCCKOI'0 3aKOHa — 3aKOHa

MCKJIFOUEHHOIO TPETHETO: MJIH — WM, TPETHETO HE JTaHO» ",

Mexnay tem Poccuiickas dDepeparuss o00s3aHa TPUMEHSTh W HUCIIOIHATH
TpeOoBanus "KoHBEHIIMHU O 3alIMTe MPaB YEJIOBEKA U OCHOBHBIX cBOOON" (3akitoueHa
B T. Pume 04.11.1950) (nanee — KonBenius).

B cootBerctBun ¢ m. d 4. 3 ct. 6 KOHBEHIMH KaxJblii OOBUHSEMBIA B
COBEPUIEHUHU YTOJOBHOTO MPECTYIUIEHUSI UMEET MPABO AOIMPAIIMBATh MOKA3bIBAIOIINX
OPOTUB HETO CBUJAETENICM WIM MMETh MpaBO Ha TO, YTOOBI 3TH CBUJETENU ObLIU
JOTPOLIEHBI, U UMETh IIPaBO HA BBI30B U JIONPOC CBHUJIETENIEN B €0 MOJIb3y Ha TEX XKE
YCJIOBUSIX, UTO U JUIsl CBUJIETEIIEH, MOKA3bIBAIOIIUX MPOTUB HETO.

B nwureparype Takke OTMedaeTrcs, 4To «... neiWcrBue cr. 6 KoHBeHUuuU
3aKJII0OYaeTCsl B TOM, UTOOBI, CpeIu Mpouero, o0s3aTh CyJA MPOBECTH HaJIexkKallee
UCCIIEJOBAHUE 3aMEUaHMi, TOBOJOB U JOKA3aTEIbCTB, MPEICTABICHHBIX CTOPOHAMU
1o /ey, OECIPUCTPACTHO peliasi BONPOc 00 MX OTHOCUMOCTH K JIey; J0Ka3aTeIbCTBa
JOJKHBI  OBITh MCCJIEIOBAHbI CyJlaMH, KOTOpbIE€ HECYT OTBETCTBEHHOCTh 3a
yCTaHOBJIEHUE (PAKTOB; JOKa3aTEIbCTBA JIOJDKHBI HCCIIENIOBAThCA B OTKPBITOM
CyeOHOM 3acelaHud B MPUCYTCTBUM OOBHHSEMOTO, C COOJIIOJICHHEM NPHUHIIUIA
COCTS3ATENBHOCTI ",

Hecmotrps Ha TO, uro mnpumeHeHne cygamMu KOHBEHIMHM — JTOJKHO
OCYIIECTBIISITECSL C YYETOM MNPAaKTUKH EBpOIENCKOro cyja mo mpaBaM 4YelOBEKa Ha
PAKTUKE HMMEET MEeCTO ObITh (POpPMANUCTCKUN TMOAXOJ, Onarogapsi KOTOPOMY
VCCIICIOBAHUE  JIOKA3aTE€NbCTB CBOAUTCS K MOBTOPEHHUIO IPEABAPUTEIBLHOIO
paccieoBaHus.

Takum 00pa3om, MOABOMAS UTOT JAHHOM YAaCTH HAIIUX PACCYXIACHUH, MOXKEM
cAenaTth BBIBOJ O TOM, YTO OTEUECTBEHHBIE Cy/bl OYE€Hb YacTO HEOOOCHOBAHHO
HapywatoT TpeboBanus cr. 240 YIIK P®, a taxxe tpeboBanus m. d 4. 3 ct. 6
KoHnBeH1uu o 3ammure npap yeaoBeKa U OCHOBHBIX CBOOO/I, YTO B CBOIO OUepelb BEJET
K OTMEHE MPUTOBOPA, HAPYILIECHUIO MPaB OOBUHSAEMBIX, TOTEPIEBIINX, HEIOCTUKEHUIO
Hesne U Ha3HAueHHUs YTOJOBHOIO Ipollecca. DTO MpodiiemMa, KOTOPYI0 HEOOXOAMMO

pemiars.

190 Kanunkuna, JI. JI. Yka3. cou. - C. 62.
191 Bpsiuckas, E. B. MccnenoBanue 10Ka3aTelIbCTB 10 YTOJIOBHBIM JiejiaM B cye nepBoit uncranimu / E. B. Bpsiackas /
Cubupckuii ropuauaeckuii BectHUk. — 2014. - Ne 3 (66). — C. 85.
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HOI[BOI[H HUTOI BCEMY BBINICCKAa3aHHOMY, Mbl MOKCEM CHACJIATh CIICAYIOIINUC

BBIBO/JBI:

1) MexaHu3Mm WUCCIENOBaHUA JIOKAa3aTENbCTB HA CTaguU  CyneOHOTO
pa3OuparTenbCTBa, COCTOMT M3 TpeX OJIOKOB IMO3HABATENIbHOW MAESATEILHOCTU CYJa,
KOTOPBIE JOJKHBI OCYIIECTBIATHCS UM OJTHOBPEMEHHO ISl TOT0, YTOOBI BHIBOJBI CyAa
ObUTM 0O0OCHOBaHBI, MOTUBUPOBAHBI, OCHOBaHbl MMEHHO Ha CUCTEME JOCTOBEPHBIX,
JIOCTaTOYHBIX, IOMYCTUMBIX U OTHOCHMBIX JIOKA3aTEJbCTB, KOTOPbIE BHE Pa3yMHOTO
COMHEHHUSI TIPUBOJISAT CYJT U BCSIKOI'O YMTAIOILIETO IPUTOBOP WM MHOE PEIICHUE Cya K
OJIHOMY M TOMY K€ BBIBOJTY.

2)  KputepusMu  OLEHKM  KadecTBa  MCCIEIOBAaHUA  OOCTOATEIHCTB
YTOJIOBHOTO JieNia SIBJISIFOTCS. OOBbEKTUBHOCTH, BCECTOPOHHOCTh W IMOJIHOTA, KOTOPbIE
NpEeACTaBISAIOT cO00M enuHOe TpeOboBaHUE, O3HAYAIOIIEE, YTO «JIJI1 IPOHUKHOBEHUS B
CYIIHOCTh 00BEKTa Ha OCHOBAHUM OOBEKTUBHBIX 3aKOHOB IMO3HAHUS JIOJKHBI OBITH
pPacCMOTPEHBI BCE BO3MOXKHBIE €0 SIBJICHUSI (CBSI3U C UHBIMU O0BEKTaMU) B TpaHUIIAX,
3aJIaHHBIX 1ENbI0 HCCIeOBaHUsA. BBIBOJI OTHOCUTENIBHO CYHIHOCTH OOBEKTa JOJKEH
OBITH OCHOBAH HA JOCTATOYHOM I HETO KOJMYECTBE JAHHBIX» 2,

3)  HemnocpeactBeHHOCTD UCCJIeIOBaHMUS JTIOKA3aTeNbCTB SABIISIETCS

HpI/IHHI/IHOM—Tpe6OBaHI/IeM YTOJIOBHOTO IIpomecca, ITOCKOJIbKY HMMCECT CJICAYIOIINC

TIPU3HAKH:

a. HOCHT UMIICPATUBHBINA XapaKTeD;

b. IPEIBSBIIICTCS K OpraHaM rocy/1apcTBa;

C. HOPMAaTHBHO 3aKPETUICHO;

d. TpeOOBaHUE K JCATEILHOCTH;

e. €ro peanm3aius CIOCOOCTBYET JOCTIDKEHUIO TICJICH  YTOJOBHOTO
nporecca;

f. pETJIaMEeHTHPYET NEATeILHOCTh B OCHOBHBIX CTQIMSIX IMpoIecca Wid Ha

OJIHOM M3 HUX;

g. Ha HEM OCHOBAaHA JAESATENBHOCTh MO JIOKA3bIBAHUIO B YIOJOBHOM
npolecce.

4)  BuHyTpeHHe yOexIeHUE CyIbH HE MOXET ObITb copmupoBaHO 0€3
KayeCTBEHHOI'O M IPaBUJIBHOIO HEMOCPEICTBEHHOIO HCCJIEIOBAHUS J10KA3aTEJIbCTB,

XapaKTEePHU3YIOMIErocsi 00bEKTUBHOCTHIO, BCECTOPOHHOCTHIO M TIOJTHOTOH.

192 Bpectep, A. A. Hauano, hopma u meton Poccuiickoro yrojgoBHOro mporiecca : aBroped. Juc. ... KaHI. FOPUI .HAYK :
12.00.09 / bpecrep Anekcanap Anekcanaposud. - Tomck, 2013. — C. 18.
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5)  OrteuecTBeHHBIE CYyJbl HAa MPAKTHKE YacTO HEOOOCHOBAHHO HAPYIIAIOT
tpeboBanus cr. 240 VIIK P®, a takxke TtpeboBanus m. d 4. 3 cr. 6 KonBeHuuu o
3alUTe MpaB 4YeJIOBEKa U OCHOBHBIX CBOOOJ, YTO B CBOIO OuU€pe/b BEIET K OTMEHE
IPUTrOBOPA, HAPYIICHUIO MPaB OOBUHSIEMbBIX, OTEPIEBIINX, HEIOCTIXKEHHUIO LENe U

HAa3HA4YCHUA YTOJIOBHOI'O IIpoHccca.

[lepBasgs rJ1aBa HACTOSLIETO JAMCCEPTALMOHHOIO HMCCIEAOBAaHUS  SIBISETCA
pe3yibTaTOM aHajlu3a W CHUHTE3a MHOXECTBA HCTOYHHUKOB HAYYHOW JUTEPATYPHI,
NO3ULINM, MHEHHUW, TOYEK 3PEHUSL.

B pesynbrare npoaenaHHol paboThl MbI CAENIadd MHOTO BBIBOJIOB O MIPUPOE U
IpaBUJIaX UCCIEAOBAHMS KaK YaCTHOTO Cydas MO3HAHUs, 00 OCOOEHHOCTSIX MO3HAHMS
B YIOJOBHOM MPOIECCE, CMOTIU CHOPMYIUPOBATh HEKUW MEXaHWU3M HCCIIEIOBaHUS
CyZIOM JIOKa3aTelIbCTB B  YIOJOBHOM IIPOLECCE, BBUICHWIM BaXXHOCTb H
HE0OXO0IUMOCTh HETIOCPEICTBEHHOCTH MPOBEACHHUS CYJIOM YKa3aHHOTO UCCIIEA0OBAHMS,
ONpENEIWIA PUPOLY HEMOCPEACTBEHHOCTH MCCIEJOBAaHUS JOKA3aTEIbCTB, a TaKkKe
YBUJIEIHU TO, KAKUM Ha MPAKTHKE OBIBAET MCCIEJAOBAHME JI0KA3aTEIbCTB HA CTaUU
cyieOHOro paszOuparenbCcTBa B CyJie NEPBOM HHCTAHIIMU, KaKU€ HapYIICHUS U
po0JIEMBbI CTOST MEpe]l MPUHITUTIOM HETIOCPEACTBEHHOCTH HA MPAKTHKE.

Jlanee mbl monpoOyem pazoOpaTbesi B mpoOieMax, CyHIECTBYIONIMX B 00JacTu
UCKJTIOUEHUI U3 MPUHIIMIIA HETTOCPEICTBEHHOCTH, B YACTHOCTHU pa3z0epemcsi, 4TO TaKoe
OrJalleHHe MOKa3aHWil CBUJAETENS, I YEro OHO HY)KHO, MPU KAaKUX YCJIOBHUSX OHO
BO3MOXHO, KaK 3TO HUCKIIOYEHHWE W3 MPUHIUINA HEMOCPEJICTBEHHOCTH <(KHUBET» B
npakTuke cyaoB PD, u kakuM OHO JOJKHO OBITh, 10 MHEHHIO EBpomeiickoro cyaa no

IIpaBaM 4CJIOBCKaA.
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2 Ilpeaennbl AeCTBUS MPUHIIMIIA HEMOCPEACTBEHHOCTH UCCJIEI0OBAHUS

A0KAa3aTeJIbCTB

2.1 CymHOCTb, OCHOBAHHS M YCJIOBUS OIJIAIICHUA MOKA3AHUI CBUACTEIS
KAK UCKJII0YeHHe U3 MPUHIIUNA HeNMOCPeACTBEHHOCTH UCCJIeI0BAHNS

AO0KA3aTeJIbCTB

B npenpiayimieit riaBe HAcTOAIIETO AUCCEPTAIIMOHHOTO MCCIEAOBAHUSI MBbI
BBISICHWIM, YTO HEMOCPEICTBEHHOE HCCIIEIOBAHUE JI0KA3aTEIbCTB — 3TO IMPUHIIUI
YTOJIOBHOT'O Mpoliecca, KOTOPBIM JEHCTBYET Ha CTaluu CyeOHOro pa3OuparenbCcTBa U
o0nmagaeT  CIeAYOIIMMH  TpU3HAKAMU: OTO  TpeOOBaHHE, KOTOPOE  HOCHUT
UMIIEPATUBHBIN XapakTep;, MPEeAbsIBIACTCS K OpraHaM rocyAapcTBa; HOPMATHUBHO
3aKperieHo; TpeOOoBaHWE K JIESATENIbHOCTH; €ro peajgu3aius CIOCOOCTBYET
JOCTHKEHHUIO TIIeJIell YrOJOBHOTO TIPOIECCa; PErIAMEHTUPYET JACSITEIbHOCTh B
OCHOBHBIX CTaJIUSIX MPOIECCa WM Ha OJHON M3 HUX; HA HEM OCHOBaHA JIESITEIbHOCTh
0 IOKa3bIBAHUIO B YTOJIOBHOM MPOIIECCE.

Kpome Toro, Mbl BBISICHWIM, YTO BHYTPEHHE YOSXKJICHHUE CyJla HE MOXKET ObITh
chopMupoBaHO 0€3  KaueCTBEHHOTO U  MPABWIBHOTO  HEMOCPEICTBEHHOTO
UCCIIEOBAHUS JI0Ka3aTeIbCTB, XapaKTepU3yLEerocs O00BEKTUBHOCTHIO,
BCECTOPOHHOCTBIO U TTOJIHOTOM.

[Tpu sTtom ct. 240 VIIK PO, perynupyromniasi IpuHUUI HETOCPEICTBEHHOCTH B
YTOJIOBHOM TPOIIECCe, TaKXKe MPeTyCMaTPUBAET UCKIIOUEHHUSI U3 3TOro mpuHiuna. B
4acTHOCTH, 4. 2 cT. 240 VIIK P® rnacur: «ornamieHue MOKa3aHWM, TaHHBIX IMPU
MPOU3BOJICTBE TMPEABAPUTEIBLHOIO PACCIIECIOBAHUS, BO3MOXHO JHIIL B CIIyyasx,
MPETyCMOTPEHHBIX cTaThsIMU 276 u 281 HacTosiero Kogekcay.

Takum oOpa3oM, 3aKOHOAATENb OINPENSIWI, YTO TMOKa3aHWS KakK JIMYHOE
JI0Ka3aTeNbCTBO ~ MMEET  OCOOCHHOE  TIOJIOKEHHE W B UYpEe3BBIYANHBIX,
MPEAYCMOTPEHHBIX 3aKOHOM CIIy4asix, MIPUHIIUI HEMOCPEACTBEHHOCTU HMCCIIEI0BaHUs
MOKa3aHUM JIUII, YYACTBYIOIIUX B JI€JI€, TONPOCTY HE JACHCTBYET, U HEMOCPEICTBEHHOE
UCCIIEJIOBAHUE JIMYHBIX JIOKA3aTEIbCTB CYJAOM MOXET OBbITh 3aMEHEHO Ha
OTOCPEIOBAHHOE.

Uto06sl pa3o0paTbcst B TOM, KaKU€ OCOOEHHOCTH Y HUX €CTh, YTO W3 MPUHIIMIA
YrOJOBHOTO TIpoliecca 3aKOHOAATeNb CHeJal MpsSMOE HCKIIOUYEHHE, CIHEAYET

OIIpEAEIUTh NPUPOY ITOKA3aHUN B YTOJOBHOM IIPOLIECCE.
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Tak B nmuTepaType Jaercs cleaylollee ONpeAeieHUEe NOKAa3aHUM: «II0Ka3aHus —
3TO Pa3HOBUIHOCTH JIMYHOTO JTIOKA3aTEIbCTBA, MOJ] KOTOPHIM TOHUMAIOTCS TTOKa3aHUs
y4acTHUKA Mpoliecca, IaHHbIE B XOJE A0MPOCay.

[Ton nUYHBIM J10KA3aTEILCTBOM IMPU ITOM IMOHUMAETCS «... JI0OOE YCTHOE
COOOIIeHNE JINIA, TOJYYEHHOE B TMpOIecCyalbHOW QopMe, KOTOpOEe TMO3BOISET
YCTAHOBUTH 3HAYMMOE JJIS Jiejia O0CTOSTEILCTBOY.

[TocKOJIbKY MCTOYHMKOM TaKOro JOKa3aTeJbCTBA SIBISIETCS YEJIOBEK, TO
OCCCIOPHBIM SBJISETCS TE3UC O TOM, YTO JIMYHOE JOKA3aTeIbCTBO, B YaCTHOCTH
MOKa3aHUsI, HEPA3PHIBHO CBA3aHO C JUYHOCTHIO YEJIOBEKA, €0 CO3HAHUEM, B KOTOPOM
u otobOpasmics cuen paccieayemMoro cooObitusi. COOTBETCTBEHHO, OOOCHOBaHHBIM
SBJISIETCA M «IIOCTYJIAaT O HE3aMEHUMOCTH B YIOJIOBHOM IIPOIIECCE JUYHBIX
JIOKa3aTEIbCTBY.

Ha mam B3mmsia, cama mpupoja TaHHOTO BHJIA JIMYHBIX JIOKA3aTeNIbCTB TpeOyeT
HETMOCPEACTBEHHOTO WX HCCIIEIOBaHUS W (OPMHUPOBAHUSI BHYTPEHHEIrO YOCKICHUS
CyJla Kak CyObeKTa NMo3HaHUs, TPOPECCHOHATIFHOTO YYaCTHUKA YTOJIOBHOTO MPOIlecca,
UMEIOIIET0 COOTBETCTBYIONINE HABBIKA PA0OTHI C YEJIOBEKOM B KOHTEKCTE MO3HAHUSI.
N «HecMOTpsi Ha NMEPUOANYECKHA BO3HHUKAIONIME COMHEHHUS B HAJIEKHOCTH JAHHOTO
BUJIa JI0KA3aTeJIbCTB, OHU OBUINU, €CTh U OyJyT OCHOBOU YIrOJIOBHOTO IMPaBOCYIus, B
KOTOPOM YEJIOBEK CYJIUT JPYroro 4ejoBeKa, OMUpPasiCh Ha CBUJIETEJIbCTBA HHBIX
monei» .

Mbl B HACTOSIIIEW TJIaBe JUCCEPTAIMIOHHOTO HCCIIENOBAaHUS  OyneM
paccMaTpuBaTh OIJallleHUEe MOKa3aHWN CBUJETEICH, KaK caMOro mpo0JIeMaTUYHOIO
y4acCTHUKA YTOJIOBHOTO Ipoliecca.

[IpoGiiemaTHYHOCTL €ro cBsiz3aHa C TeM, 4YTo (a) OH JOJDKEH OBITh
HE3aMHTEPECOBaH B MCXOJI€ [IeJla, a YCTAaHOBUTh ATy (HE)3aHMHTEPECOBAHHOCTH
CBUJICTEIIS OBIBAET OYEHBb TPY/IHO, & 3TO YK€ JOMOTHUTEIbHBIA KPUTEPUHN OLIEHKH €T0
MOKa3aHUK CyJI0M, ¥ (0) CBUIETENH B OTJIMYKE OT OOBUHSIEMOT0, HAIPUMEP, MOXKET HE
SIBUTHCSI B 3aCEJaHHE 10 KAKUM-TO CBOUM JIMYHBIM MPUYUHAM, a HPUHYIAUTEIHHO
JIOCTaBUTh €0 B CyJ MOXET ObITh HEBO3MOXXHBIM. Uero He CKa)kelb, KOHEYHO, 00
O0OBUHSIEMOM.

«B uwWcne mnponeccyalbHbIX HHCTPYMEHTOB, KOTOPBIE HCIOJB3YIOTCA B

cyneOHOM pa30uparesbcTBE CTOPOHAMH, BaKHEWIIEE MECTO 3aHUMAeT JOIpOcC

193 Hukuruenko, 1. Y. ®opMupoBaHue INIHBIX JOKA3aTENbCTB B X0/1€ IPOM3BOACTBA CIIEACTBEHHBIX U Cy1eOHBIX
JonpocoB 1o yrosioBuoMy ey / V. V. Hukuruenko // FOpuauueckas 1 npaBooxXpaHuTeNnbHas npakTuka. — 2014, - Ne
1(27). - C. 155.
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CBUJIETEJIC MO YrOJIOBHOMY JIeNly M €ro MHpOW3BOJHAs — OTJIAlIEHUE MOKa3aHU
CBUJICTEJICH, JAaHHBIX UMU B XOJie MpeaBaputesibHoro paccienoBanus (ct. 281 VIIK
PD)»"*.

N3 npuBeeHHOTO BBINI€ BHICKA3bIBAHUS CIEAYET, YTO HE TOJBKO Ham (urypa
CBHUJCTENS KaXeTCsd HauOojee HHTEPECHOM B KOHTEKCTE OIJAIlleHMs TMOKa3aHUM,
BCJICJICTBHE YEro ceilyac M Jajee Mbl OyJeT BECTH pPeYb HCKIIOYUTEIBHO 00
OrjlallleHUHM MOKa3aHUN CBUJICTEIICH.

B oTedyecTBeHHOU IOpUIMYECKON JTUTEpAType MPUHSATO BBIIEIATH CICAYIOIIYIO
1EeJIb OTJIAIICHHS TTOKAa3aHUW CBUJETENS: YCTPAHEHHUE CYIIECTBEHHBIX TPOTUBOPEUU B
MOKa3aHUsIX, BOSHUKIIKMX B XOJ€ CyJAeOHOro pa3zdoupaTebCTBa U MPU MPOU3BOJACTBE
MpeIBApUTEILHOTO PacCaeIOBaHUA.

C Takoii MOCTAaHOBKOM II€JIM OTJIAIlICHUS ITOKAa3aHHH MBI MOXKEM COIJIACUTBHCS
TOJIbKO B OTHOIICHWH OJHOTO M3 BO3MOKHBIX OCHOBAaHUM OTJIAIICHUS INOKa3aHUU
CBUJIETEIIS.

Mexnay tem, ananu3 cT. 281 YIIK P® mnpuBen Hac K BBIBOJY O TOM, 4YTO
CYHIECTBYET IEJNbIX 3 TPOIECCYyaIbHBIX BO3MOXKHOCTH OTJIACUTH IMOKa3aHUS
CBHUJICTEIISI, & UMEHHO:

Bo-nepBrix, OCHOBaHMEM JIJIsl OTJIAIICHUS TTOKa3aHUM SBIISIETCS OJHOBPEMEHHOE
HaJIAYUE:

> XO}IaTafICTBa CTOPOHBI HJIA coOCTBEHHAs HMHHUIIMAaTHBaA Cya.

»  HesBku cBueTENs B CBSI3U CO:

a. CwmepThio;

b. Tsxenoit 60e3HPIO, MPEMATCTBYIONICH SBKE B CY/I;

C. OTKa30M HHOCTPAHHOTO TPakJIaHWHA SIBUTHCS 110 BBI3OBY CY/a;

d. CtuxuiiHpIM O€[CTBHME WM WHBIM UYPE3BBIYAHHBIM 0OCTOSTEIHCTBOM,

NPENSATCTBYIOUIUM SIBKE B CY/I;
€. HeB03MOKHOCTBIO YCTAHOBUTH MECTOHAXOXKICHHUE.

»  IlpenocraBienuss 0OBHHSIEMOMY BO3MOXHOCTH OCIIOPUTH OTJIaIIaeMoe
JIOKA3aTeJbCTBO B NPEIBLAYLIMX CTAJHUSIX YIOJOBHOIO IIpOLIECCa B CIydae HESIBKH
CBUJIETENS B CyJl B CBSI3U C I.II. b - €.

Bo-BTOpBIX, OCHOBAaHHMEM OIJAIICHHUS MOKA3aHWI SBISETCS OJHOBPEMEHHOE
HaJIU4ue:

> Cornacusi CTOpOH.

194 CamconoBa, O. A. K Bompocy 0 peaiu3anyu IpUHIMIIA COCTA3aTENbHOCTH IIPH PACCMOTPEHHUH YTOJIOBHOTO Jeja B
cyne // CubupcKue yroloBHO-TIPOIeCCyallbHbIe M KpUMHHATHCTHIecKue yTeHns. — 2014. - Ne 2 (6). - C. 147.
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> HesiBku cBuzieTeNns mo MHBIM MIPUYUHAM, YEM MEPECUHUCIIEHHBIE PaHEE.

B-TpeTbux, OCHOBaHHMEM OIJIAIICHUS TOKAa3aHUM SBJISETCS OJHOBPEMEHHOE
HaJIM4UHE:

> XonaTalcTBa CTOPOHBI.

> Hanmnuust CyliecTBEHHBIX MNPOTUBOPEUYMM MEXKAY pPaHEEe JaHHBIMHU
MOKAa3aHUSAMU U MOKa3aHUSIMU, TAHHBIMU B CY/IE.

COOTBETCTBEHHO, IEJIM JJId KaXKJIOr0 OCHOBAHHUS OIVIAIICHUS IIOKa3aHUH
ceujgeTens pasHeie. [lo-HameMy MHEHHIO, TakUMU UEISAMH COOTBETCTBEHHO
SIBJISIFOTCSI:

1) Bocnonnenne u 3ameHa OOBEKTHMBHO HEIOCTYIHOTO, YTEPSHHOIO
UCTOYHMKA HH(POPMAIIMOHHOTO J0KA3aTeIhCTBA IS UCCIIEAOBAHUS CYIOM.

2) VYcrpaHeHne  CYIIECTBEHHBIX MPOTHUBOpEYUd B HMH(POPMAIMOHHBIX
JI0OKA3aTeNbCTBAX IMOJYYEHHBIX U3 NEPBOMCTOYHMKA HA PA3HBIX CTAAUSAX YTOJIOBHOIO
npoiecca.

Takxe cuyuTaeM BaXHBIM OTMETUTh, YTO B KaXJOM KOHKPETHOM CIly4yae
HEOOXOAUMOCTb M BO3MOJKHOCTH OIJIACHTHL IIOKA3aHUsSI CBUIETENST JOJDKHA OBITh
000CHOBaHa, BCE DJICMEHTHI KaXJ10r0 OCHOBAHHS JTIOJKHBI OBITH
MIPOJICMOHCTPUPOBAHBI MPU PEIICHUU BOMPOca 00 OrallleHUU MOKa3aHUsl CBUETEIIS.
Kak MBI y)e oTMeuanu B MPEIbIAYIICH TiaBe HACTOSIICH padOThI, 3aKOHBI JIOTHKU
00s13aTeNIbHBI JJIS UCIIOJHEHWS, B TOM YHWCIE W TMPU PEHICHUU MPOMENKYTOUHBIX
BOIPOCOB MCCJICIOBAHUS I0KA3aTEIIbCTB.

Nuade ucnosib30BaHKWE AAHHOTO MPOIECCYaJbHOIO0 HHCTUTYyTa OYyJIET SIBHBIM
HApyUICHHEM NPUHLOHWIA HENOCPEACTBEHHOCTH HCCIEAOBAaHHS  JIOKA3aTEIbCTB,
BJICKYIIIUM HEJOCTHXKCHHE 1IeJIe YrOoJOBHOrO TIpOIecca Kak IO3HABATEIbHOU
JICITEIbHOCTH.

Jlns  jpanpHEMIIEro MCCIEIOBAHUSA CUUTAEM BaXHBIM OIPENEIUTh MECTO
MPOTOKOJIA JIONPOCa CBUJIECTENSA B CUCTEME MEPBUYHBIX U BTOPUYHBIX JOKA3aTEIbCTB,
MOCKOJIbKY B OTEYECTBEHHOM W 3apyOeXKHOM HayKe OH pelIaeTcs IOo-pa3HoOMY, a
IIPaBOBbIE MO3UIMHA EBpPONENCKOTO Cyjlia Mo MpaBaM YEJIOBEKA CXOXKHU C MO3ULHSIMHU
3apyOeKHBIX KOJUIET U SIBJISIFOTCS 00s3aTeIbHBIMU JUIsl TPUMEHEHHs cynamu PO.

Kpome Toro, HE0OXOAMMOCTH pa3pemieHuss 3TOr0 Bompoca O0O0YCIOBIICHA
BAKHOM HJCEH NPUHLUMIA HEMOCPEJCTBEHHOCTM B  YILOJOBHOM  IPOIECCE

3aKJIIOYAIONIENCd B TOM, YTO CyJI IIPH OCYIIECTBJIECHUM CBOEH IT03HABATEIBHOU
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NESTeNbHOCTH  JOJDKEH  MOody4yaTb  MH(OpPMAIMOHHBIE  JOKAa3aTelbCTBA W3
NIEPBOMCTOYHUKA, T.€. OTJACTCS MPUOPUTET MEPBOHAYATHHBIM JI0Ka3aTEIHCTBAM.

[Ipu 3TOM NepBOHAYANBHBIMU JOKA3aTEIbCTBAMU B OTEUECTBEHHOM JINTEpAType
NPUHATO HA3bIBaTh <«JIOKA3aTeIbCTBA, SBJISAIONIMECS WCTOYHUKAMHU CBEICHUH O
HOJUIeKAIleM YCTAHOBJIICHHIO (akTe, a MPOU3BOJHBIMH — JIOKA3aTeJIbCTBA,
CoJEpKall[Me CBEIECHUs, B3ATHIE M3 JPYroro MCTOYHHKa» . «llepBoHaYaibHOE
JI0Ka3aTeNIbCTBO HECET Ha ce0e HeMOCPEICTBEHHBIM OTMEUaTOK HCCIEAYEMOro B Cye
COOBITHS, OHO ClIe] ciiena» °.

OOycCIOBIEHO 3TO TEM, YTO, [0 MHEHUIO OOJIBIIMHCTBA YUYECHBIX, IPOU3BOIHBIC
J0Ka3aTeNIbCTBA «MEHEE JOCTOBEPHBI, YEeM I[E€pPBOHAYAIBHBIC, YTO OOBICHICTCS
OPONYCKOM 3B€HA TIO3HAHMS, JHOO OMACHOCTHIO TpaHCHOPMALIUK, HUCKAXKECHHUS,
danbcudukaMm  CBEJCHUM, HA OCHOBE KOTOpPHIX OyayT ¢dopMHpoOBaThCS
JI0Ka3aTeabeTBa»'’, a 3T0 B CBOK OYEPENb «MOKET IPUBECTH K BHIHECEHUIO
HETPaBOCYTHOTO TPUTOBOPA, & TAK)KE WHOTO OMIMOOYHOTO PEIICHUS TI0 YTOJIOBHOMY
nemy»' s,

Ponb ke TIpOM3BOAHBIX JOKA3aTEIbCTB B YTOJOBHOM MpOIECCe, 10 MHEHHUIO
OTEUYECTBEHHBIX YUYEHBIX, 3aKJII0YAETCs B NMPOBEPKE NMEPBOHAYAIBHBIX JIOKA3aTEIbCTB.
«IIpu ompeneneHHBIX YCIOBUSX OTH JOKa3aTelNbCTBA MOTYT W JOJDKHBI OBITH
UCTIOJIb30BaHbl ISl BCECTOPOHHETO, MOJHOTO0 U OOBEKTHBHOIO HCCIIEIOBaHUS Jena,
J17Is1 IPABUIILHOTO €r0 PELICHH» .

b.JI. 3aBunoBeiv, H.II. Ky3HenoBbIM yKa3bpIBalOCh, YTO «B IPOHU3BOJIHOM
JI0Ka3aTeNIbCTBE HMCTOYHHK OTpakaeT HE caM (akT, a JWIIb CBEICHUS O HEM,
HOJIyYeHHBIE OT APYroro, MPOMEXYTOUHOTO HOcUTeNss uHpopmauu. [Ipon3BogapiMu
SBIIIOTCS, B YAaCTHOCTH, TIOKa3aHHUS CBUAETENS 00 O0OCTOSITENBCTBAX, JUYHO UM HE
HaAOJI0JaBIIMXCS, HO U3BECTHBIX €MY CO CJIOB APYTUX JIMI; KOMUS JOKYMEHTa U T.IL
DTO J0KA3aTENbCTBA, OTyYEHHBIE U3 BTOPUYHOTO HCTOUHMKA, «HU3 BTOPBIX PYK»™",

3apyOexnbiii kojutera, Jx. P. Crencep, MeXIQy TeM yKa3bIBaeT, YTO «IIO]
KaTEerOpHI0 MPOU3BOHBIX JI0KA3aTeIbCTB MOANAIAIOT JII0OObIe CBEICHHUS, KOTOPHIC HE

ObLIN IMOJIYHYCHBI cym)eﬁ HCTIOCPCACTBCHHO W3 YCT JKHBOro o4dcBHUALA CJICAOB

195 Tanmsimme, H. B. AHTIIocakcoHCKast MOJIeNs IIPOU3BOIHBIX JoKa3zaTensCTB (hearsay) M BO3MOKHOCTH ee
HCIIOJIH30BAaHUS B POCCHUIICKOM YTOJIOBHOM CYIOIPOHU3BOJCTBE : AWC. ... KaHA. fopun. Hayk : 12.00.09 / Tansmma
Huxkomnait BuktopoBud. — Mocksa, 2016. — C. 92.
196 Tansmwmn, H. B. Ykas. cou. - C. 97.
197 I'ansmmn, H. B. Ykas. cou. - C. 94.
198 'y, H. B. Ykas. cou. - C. 96.
199 Tansmmn, H. B. Vkas. cou. - C. 98.
200 I'ansammn, H. B. Ykas. cou. - C. 97.
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PECTYIUICHUSI, HETIOCPEACTBEHHO WX BOCIPWHUMABIIETO U CIOCOOHOTO aJIeKBATHO
COOOIIUTh O HUX B CyJI€OHOM 3acelaHuu ¢ 00s13aTeIIbHBIM BBITTOJTHEHHUEM MPOIEYPhI
IPOTUBOCTOSIHUS 3ALIMTHI B BHIE IEPEKPECTHOro mompoca» -*'. ClenoBaTensHO, B
COOTBETCTBHH C JIAHHBIM TOXOJIOM, K MPOU3BOJHOMY JIOKA3aTEJILCTBY OTHOCUTCS U
IPOTOKOJI JOMPOCa CBUJIETENSI B CiIydyae HEBO3MOXXHOCTH €ro JONPOCHUTh B CYJE
HETOCPEACTBEHHO.

Ha Ham B3risa, npuuMHa TaKOTO PAa3HOTO MOHUMAHHS «IPOU3BOJAHOCTH
JTI0OKa3aTeIbCTB KPOETCS B TOM, UTO 3apyOEKHBIE KOJUIETU TOBOPAT O MPOU3BOJHOCTH
UCTOYHMKA  JIOKa3aTeIhCTBA HA  CTaAuM  CyneOHOrO  pa30uparenbcTBa, a
COOTEUYECTBEHHUKHU — O MPOU3BOJHOCTH COJIEPKAHUS I0KA3aTEJIbCTRA.

3nech Ba)XXHO TMOSICHUTb, YTO HMMEHHO B JIAHHOM KOHTEKCTE «HCTOUYHHK
JI0OKa3aTeIbCTBA» IOHUMAETCS KaK TOT JOKYMEHT, B KOTOPOM 3a(pUKCHUpPOBAHBI
NOKa3aHus, JaHHbIE, HANpUMEpP, CBUJETEIEM Ha CTaAuu M[PEIBAPUTEIHHOTO
paccneoBaHusl, U TPEACTABICHHbIC CYyAy JUIsl HCCIIENOBaHUS ©0€3 BO3MOXKHOCTH
JIOTIPOCUTH CaMOTO CBUJETEINS, a He HOCUTEIb MH(POPMAIIUU, KOTOPHIA COJIEPKHUT B
cebe «CIlesl. .., OTPasHBIINI BO3IEHCTBIE HHTEPECYIOLIETO HAC COOBITHN ™.

br110 ObI MpaBWIIBHBIM yKa3aTh HAWOOJIEEe TOYHBIA TEPMHUH, KOTOPBIM OTpaXkall
Obl HYXHBI CMBIC], HO MBI TaKOrO B OTEUYECTBEHHOM JIMTEpaType HE HAaIILIU.
Bo3MOkHO, 3TO CBSI3aHO C TE€M, YTO Ha JAHHBIK MOMEHT A3TOT BOIPOC MPOCTO
HEJIOCTATOYHO OCBEILEH B HAayKe WM HE paccMaTpUBAJCI MMEHHO C TaKoro yria
3peHUsL.

JInst Hy’KJT HaCTOAIIETO JUCCEPTAIMOHHOTO HCCIEOBAaHUSI B KaueCTBE TaKOIO
TEpPMUHA MBI OYyJEM HCIIONB30BaTh - «IPEABIBISIEMOE CYIYy OIOCPEIOBAHHOE
JI0Ka3aTeJIbCTBO.

BriosiHe BO3MOXHO, YTO yKa3aHHbI HaAaMU TEPMHUH JaJ€K OT Hieana, HO MbI
IIPOCTO BO3BMEM €TI0 B TAKOM BHUJIE JUISl UCCIIEAOBATEIBCKUX HY K],

[Ipy TakoM TMOHUMAHWUU «IIPOWU3BOJHOCTHY» BCE CTAHOBUTCS OoJiee SCHBIM:
JI0Ka3aTeIbCTBA MPOU3BOIHBIC TIO COJACPKAHUIO B MIPUHIIUIIE JJOKAa3aTEILCTBAMHU OBITh
HE MOTYT B YTrOJIOBHOM Tiporiecce Poccru, MOCKONIBKY Clie]] paccieayeMoro COOBITUS
Ha HOCHUTENSX TaKUX «JI0Ka3aTeIbCTB» HE OTPa3WiCs, a BOT MPEIBSABISIEMOE CYIy
OTIOCPEIOBAHHOE JIOKA3aTENIbCTBO BIIOJHE ce0e MOXET OBITh MPOU3BOAHBIM U

HCITIOJIB30BATLCA IIPHU 3TOM CYJIOM B IIPOLECCCC NOKA3bIBAHMA 110 YTOJIOBHOMY JICITY.

201 Tamsamme, H. B. Yka3. cou. - C. 44.
202 bapa6a, A. C. [lydanuynoe Hayano Poccuiickoro yroigosaoro npouecca / A. C. bapabamu. - Cankr-IlerepOypr :
IOpunnaecknii nentp [pecc, 2013. — C. 281.
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W MBI B 3TOM YacTu cOrIacHMCS C 3apyOSKHBIMH YYCHBIMHU, TIOCKOJIbKY BHJIUM
JOTUKY WX PACCYXICHUH M CYHTAEM €€ NPUMECHHMOW K YrOJIOBHOMY TIPOIIECCY
Poccun.

OOycnoBIMBAET 3Ty MPUMEHUMOCTh TO, YTO MPOTOKOJ JOMPOCA COCTABISACTCS
cienoBareneM, (GOpMUPYIOIIMM  PSiA BOIMPOCOB, KOTOpPhIE OYIyT  3aJlaHbl
JOTpAITUBACMOMY JIMIy, a TaK)Ke€ HHTEPIPETUPYET OTBETHI JOMPAITUBAEMOTO,
CaMOCTOATENFHO (UKCUPYET X TaK, Kak 3TOTo Xo4eT. [Ipu TakoM mopsiike paboThl HE
UCKJTIOUCHBI HMCKa)XCHHUS TOKa3aHWW JOIpaIlMBAaEeMbIX JIMI, W3MCHCHHE CMBICIA
CKa3aHHOTO, HECMOTPS Ha TO, YTO JOMPAIIMBAEMOE JIUIO «YAOCTOBEPSET» BEPHOCTH
IIPOTOKOJIA JIOTIPOCA CBOCH TOIIUCHIO.

[IpakTtuka mpaBompuMeHEHHS B POCCHMM HaxoIWTCSA HE HA CaMOM BBICOKOM
ypOBHE, YTOOBI MCKJIIOYATh Je(EKThI PabOTHI CIICOBATENSI C MPOTOKOJIOM JIOTPOCa.
Hx Hy»XHO JepxaTh B yMe, a TaKXKE CTapaThCsd MUHUMU3UPOBATH BO3MOXKHBIN BpE/T
JUTSL TIpoIlecca JOKa3bIBaHUS, B CIy4ae MX CYIICCTBOBAHMS, B KaKIOM KOHKPETHOM
ciryJae.

[TockonbKy TPOTOKOJ AOIIPOCA Y)KE BKIIOYACT B CeOsI IOMOJHUTEILHOE 3BEHO —
CyOBEKTHBHBIM M OOBEKTHBHBIN (DaKTOp ydacTus B €ro (JOPMUPOBAHUS CIIEIOBATEIIS
(To3HaBaTelsd), CYATAEM, YTO Ha3bIBaTh €r0 TMPOW3BOJHBIM JOKA3aTEIHCTBOM MBI
MOEM BIIOJIHE 0OOCHOBAHHO.

B nepBom maparpade HacTosiiei riaBbl AUCCEPTALIMOHHOTO MCCIIEOBAaHUS Mbl

IMpUOUIA K CJIICAYIOIIUM BbIBOJAAM:

1)  Tloka3aHus B YroJIOBHOM IPOLIECCE SIBISIOTCA PAa3HOBHIHOCTBIO JIMYHBIX
JI0KA3aTeNbCTB, HEPA3PbIBHO CBSI3aHbI C JUYHOCTHIO YEJIOBEKAa, €ro CO3HAHHEM, U
NOJIy4aeMbI€ B X0JI€ JOMPOca MO YrOJIOBHOMY JAEIy.

2)  OrnamieHue Moka3aHUM, AHHBIX MPHU MPOU3BOJICTBE MPEABAPUTEIHLHOTO
pacciieloBaHus, ABJIAETCS HCKIIFOUEHHEM u3 NEeUCTBUS MpUHIUIIA
HEMOCPEICTBEHHOCTH HCCIIEIOBAaHUS J0Ka3aTeIbCTB CY/IOM Ha CTaauu CyJIeOHOTrOo
pa3OuparenbCcTBa.

3) Crares 281 VYIIK P® mnpenycmarpuBaer 3 (Tpu) mpolieccyaibHbIX
BO3MOXHOCTH (OCHOBaHMS) OIVIACUTH IOKAa3aHUSl CBUIETENs, JaHHbIE UM Ha CTaguu
IPEeIBAPUTETHLHOTO PACCICIOBAHUS.

4)  Lensamu ornamieHus MoKa3aHUN CBUAECTENS SBIISIIOTCS: (a) BOCIIOJIHEHUE U
3aMeHa OOBEKTMBHO HEJOCTYIMHOT0, YTEPSHHOIO HCTOYHHMKA HH(POPMAIMOHHOTO
JOKa3aTeabCTBa JUIA MCCIENOBaHud cynoM; (0) yCTpaHEHHE CYIIECTBEHHBIX
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NpPOTUBOpEYMiA B HWH(POPMANMOHHBIX  JIOKA3aTEIhCTBAX  MOJYYCHHBIX U3
MIEPBOMCTOYHUKA HA PA3HBIX CTAJUAX YTOJOBHOIO MpPOIIECcca.

5) I[Ipu  pemeHun  Bompoca  OTJIAIIEHHWS  TOKAa3aHUWA  CBHJAETEIIS
HEOOXOJMMOCTh U BO3MOXKHOCTh OTJIACHTh IMOKa3aHUs J0KHA OBITh 00OCHOBaHA, BCE
3JIEMEHTHI Ka)KJIOI'0 OCHOBAHHS JOJDKHBI OBITh MPOJIEMOHCTPHPOBAHEI.

6) JlokazarenbcTBa MPOU3BOJAHBICE MO  COJACPNKAHWUIO B  MPUHIIMUIE
JI0Ka3aTeIbCTBAMU OBITh HE MOTYT B YTOJIOBHOM Mpoluecce Poccuu, a npeabsBisieMbie
Cyly  OINOCpE/IOBaHHBbIE  JIOKa3aTeIbCTBA  MOTYT  OBITh  IPOM3BOJHBIMU
JI0OKa3aTeIbCTBAMHU, KOTOpPbIE HCCIEAYIOTCS CyJOM Ha CTaguu CyneOHOro

pa3zOupartenbCcTBa.
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2.2 llpakTnyeckne nNpo0ieMbl M TEHACHIMHA PA3BUTHS HHCTUTYTA

orJjialieHus MoKa3aHuu CBHUICTEIIA

Huxkntuenko M.M. orMedaer CymecTBYIOIIYHO Ha IPAKTUKE HETATUBHYIO
MO3UIMIO0 3aKOHOAATEINISI M TIPABOIMPUMEHHUTENSI, KOTOPasi COCTOUT B CIIEAYIOIIEM: «a)
HE MPOBOJIUTCS MPUHIMITHAIIEHOTO Pa3iInurs MEXIY JOMPOCaMu B CyJie U 10 cyJa, 0)
IpearoiaraeTcs, 4YTo Mmoka3aHuss GOPMHUPYIOTCS B XOJE CIICICTBEHHOIO JOMpoca H,
KaK CJICJICTBHE, B) HMEET MECTO TEPITUMOE OTHOIIECHUE K UCTIOIH30BAHUIO TIPOTOKOJIOB
CIIEJICTBEHHBIX JOIPOCOB B KAUECTBE CPECTBA JOKA3BIBAHMI) ",

B maparpade 1.3. rimaBel 1 HacTOsIIEro JUCCEPTAIIMOHHOTO HCCIIECIOBAHUS
HaMU y>Ke OBLIM BBISBJICHBI MPOOJIEMBI U HAPYIICHUS MPUHIIAITA HETIOCPEACTBEHHOCTH
B IIPaKTUKE CyJ0B. M, KOHEUHO, cpe/iu HUX ObUIH OTMEYEHBI HAPYIIIEHUS, KaCAIOIIHeCs
OTJIAIICHMSI TIOKa3aHUW CBHICTEJIS.

Hampumep, 0611 cie1an BEIBOI O TOM, UTO OTJIAIICHUE MTOKA3aHUI Ha MPAKTHKE
SBJISICTCSI OOIIMM TPABUJIOM HMCCIEAOBAaHUS TIOKa3aHWA, B TOM YHCIE ITOKa3aHUI
cBujeTens. B yacTHoCcTH cyapl mpuOEraroT K OMVIANICHUIO TOKa3aHWM Julla U Mpu
OTCYTCTBUH SIBHBIX, CYIIECTBEHHBIX MPOTHBOPEUYHUN B €ro TMOKa3aHHIX. [IpOTOKOIBI
CJIEICTBEHHBIX JIOTIPOCOB OTJIAIIAIOTCS BCETJa: U B XOJ€ JOMpOoca SBUBIIETOCS B
cyneOHOE 3acefaHWe JIMIa, U B CIy4ae €ro HESBKUA. Bce MPOTOKOJBI JOMPOCOB
OTJIAIIAOTCSl TOTJA, KOTJAa CyJl WIH MPOKYPOp MOCYUTAIOT HYKHBIM 3TO CHENaTh, B
POU3BOJIBHOM 00BbEME.

Hamu yxe ObUIO OTMEYEHO, W TOAJEPKUBAETCS B HAYYHOU JUTEpAType TO
00CTOSATENBCTBO, UTO «IPOBOJMMBINA CleAOBaTeNIeM (J03HaBaTeIeM) JOMPOC B XOJE
IIPEIBAPUTETHLHOTO PACCIICIOBAaHUSI YTOJOBHOTO JieJla OMPEJSTICHHBIM 00pa3oM
CTPYKTYPHUPOBAaH C y4€TOM OOBHHUTEIHHOW TO3UIMU U MPOUCXOIUT B OTIUYHBIX OT
CyebHOro pa3oupaTenbeTBa yenoBusax» . Pe3ynbraToM mogo6Horo GopMUpOBaHUS
JIOKA3aTeNIbCTBA SBISIFOTCS «IPOTOKOJIBI JOMPOCOB CBHUACTENCH W TMOTEPIICBIINX, B
KOTOPBIX OTPaKEH HE JOCIOBHBIM paccka3 CBUICTEINs, MOTEPIEBIIET0 (KaKk TOTO
tpedyet ct. 190 VIIK P®), a gorvnas unmepnpemayus mexcma O0JHCHOCHHBIM

JIUYOM, NPOU3BOOUBUUUM OONPOCH.

203 Hukutuenko, U. 1. ®opmupoBaHne JTHYHBIX 10KAa3aTENbCTB B X0Z€ IPOU3BOJICTBA CIIEICTBEHHBIX U CyIeOHBIX
JonpocoB 1o yrosoBHomy ey / V. V. Hukuruenko // FOpuauueckas u npaBooxpaHuTeNnbHas npaktuka. — 2014, - No
1(27). - C. 155.

204 CamconoBa, O. A. K Bonpocy o0 peann3aiiuyl MpUHIUIIA COCTA3aTENFHOCTH IIPH PACCMOTPEHUH YTOJIOBHOT'O JieNa B
cyne // CuOupcKue yroloBHO-TIPOIeCCyallbHbIE M KpUMHHATHCTHIecKue yTeHus. — 2014. - Ne 2 (6). - C. 149 — 150.
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BrosiHe ecTeCTBEHHO B TaKOM Cilyyae TO, YTO JIOMpAlIMBAEMble Ha CTaJauu
peBapUTEIHLHOTO pacclieIOBaHus JHIa B CyJle B XO0Jie JOMpoca JA0T MOKa3aHHs,
CYIIECTBEHHO OTJIMYAIOIIMECS] OT COJEpPKaHUSA MPOTOKOJIOB JOMPOCOB, JAHHBIX Ha
npeabLAyLed CTaiul YroJOBHOTO MpoIecca.

Hanuume CymecTBeHHBIX MNPOTHUBOPEUMH B TaKUX TIOKA3aHMIX SIBIISIETCSA
OCHOBAHUEM JIJI CyJla U CTOPOHBI OOBMHEHMUSI JIJIs OTJIAIICHUS TTOKa3aHWM, JTAHHBIX B
X0Jie TPEBAPUTEIIBHOTO pacciieioBaHusl. M Takue «IpOTUBOpPEUMS», KAK MOXKHO
3aMETUTh YK€ Ha OCHOBE YK€ MpPOaHAIM3UPOBAHHBIX HAMU MCCIIEIOBAHUAX, HE
PEAKOCTD.

OrnaiieHue nMoka3aHuii CBUJAETENISI, HE SBUBILETOCS B CYJ, 0 MHEHHUIO YUEHBIX,
«JIMIIIAET CTOPOHY 3alUThl BO3MOXHOCTH, BO-IIEPBBIX, YJIOCTOBEPUTHCS B TOM, UTO
JAHHBIA CBHUJIETEb JIEUCTBUTEIIBHO OCBEIOMJIEH O TeX OOCTOSITENbCTBAX, KOTOpPbHIE
3a(UKCUPOBAHBI B MIPOTOKOJIE €T0 JIOMPOCA, BO-BTOPHIX, NIETAET HEBO3MOXKHBIM €TO
JIOTIPOC MO TE€M BOIPOCaM, KOTOpPbIE HE 3aJaBajUCh CIEJO0BaTelieM, HO BBISICHEHHUE
KOTOPBIX SIBJISIETCS HEOOXOJAMMBIM M 3HAYMMBIM JIJISi YCTAHOBJICHHUSI OOCTOSITENIBCTB,
TOJIEXKAIINX JOKA3BIBAHUIO 110 YTOJIOBHOMY AETy»>",

MsI cormacuMcs C TeM, 9TO TaKOW MOJXOJ NMPHBOJUT K HApPYIICHUIO OanmaHca
IpolLecCyalbHbIX IpaB CTOPOH B YrOJOBHOM MPOLECCE Ha CTaguu CyAeOHOro
pa3zOupaTenbCcTBa.

Hamu yxe oTMeudansocb TO, 4YTO HEMOCPEACTBEHHOCTb HCCIIEIOBAHUS
JI0KA3aTeNbCTB €CTh MPHUHIIMIT YTOJOBHOTO IpoIllecca, o0s3aTelibHOe TpeOoBaHUE, a
OrjalieHue TMOKa3aHWW YYACTHUKOB — JIMIIb MCKJIIOYEHUE U3 O3TOro IpaBuia,
«JIOMYCTUMOE B CTPOT'O OINPEEICHHBIX 3aKOHOM CITy4asiX U MPOLECCYyalbHbIX paMKaXx,
YTO SABJIAETCS, B CBOIO OUEPE/Ib, FAPAHTHEN [IPaBa Ha 3alIUTY IOACYAUMOron>",

Kpome Toro ananornunasi nmo3uuus BeIpakeHa U B EBpONEnCKONM KOHBEHIMH O
3alllMTe MPaB YeJIOBEKa U OCHOBHBIX CBO0OI, KOTOpas TpeOyeT, «4TOObl 0OBUHSAEMOMY
Oblla TIpeJOCTaBlieHA aJleKBaTHAsT BO3MOXKHOCTh OCHApPUBATh YTBEPKICHHUS U
JOTpAlINBaTh CBUJCTENbCTBYIONIMX MPOTUB HEro Juil Ju00 KOorja OHU JaloT
TOKa3aHus B Cyjie, 1ubo Ha OoJiee mo3auen craaum»™”.

[Tonoxenust u.u. 1 u 2 ct. 281 VIIK P® 006 UCKIIOUYUTEIHHOCTH OTJIAIIICHUS B
CyneOHOM 3acelaHMM TIOKAa3aHWM CBUJICTENCH, JaHHBIX WMH HAa  CTaJHH

MpeABApUTCIBHOIO  pPacClICaAOBaHHA, KOPPECCIOHAUPYIOT C€ COOTBCTCTBYIOIIKUMU

205 Camconosa, O. A. Yka3s. cou. - C. 149-150.
206 Camconosa, O. A. Yka3s. cou. - C. 150.
207 Camconoga, O. A. Yka3s. cou. - C. 149-150.
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NOJIOXKEHUSIMU  MEXKJIyHapOJHBIX JIOTOBOPOB, KOTOpble corjmacHo 4. 4 cr. 15
Konctutynuu P® sBAstOTCS COCTaBHOM YacThiO MNPAaBOBOM cHCTEMBbI Poccuiickoi
denepanum.

Tak B coorBerctBuu ¢ mm. "e" m. 3 cr. 14 MexayHapogHOTO IakTa o
TPXIAHCKUX W MOJUTHYECKUX mpaBax u mi. "d" m. 3 ct. 6 KonBeniuu o 3ammure npas
YeJioBeKa M OCHOBHBIX CBOOOJ KaXJIOMy OOBHHSEMOMY B COBEPIICHHH YTrOJOBHOTO
NPECTYIUICHUSI JTIOJDKHO OBITh MPEIOCTABICHO MPAaBO JOMPAIINBATH MOKA3BIBAIOIINX
IPOTUB HETO CBUJETENIEH WM MPABO HA TO, YTOOBI 3TU CBUAETENN ObUIM JOMPOIIEHBI,
a TaK)Ke MPaBO Ha BBI30B U JIONPOC CBUJETENEH B €r0 MOJIb3Y Ha TEX K€ YCIOBUSIX, YTO
Y JUISI CBUJETENIEN, TOKA3bIBAIOIINX IIPOTUB HETO.

[Ipumenenue cyaamu KOHBEHIMHM «JOJDKHO OCYIIECTBISITBCS C  YYETOM
npakTuku EBporelickoro cyna 1o IMpaBaM uYeJoBeKa BO H30eXaHHe JIH0O0ro
Hapyuenns KOHBEHIUY 0 3alIMTe IPaB Y€I0BEKA U OCHOBHEIX CBOOOIN ™™,

XKanoObl Ha orjalieHue B Cy/1e MOKa3aHUN YYaCTHUKOB MPOIECCa B CBS3U C MX
HESIBKOW B Cy/neOHOE 3aceanre 1 000OCHOBAaHUE BIOCIEACTBUN TAKUMHU TTOKA3aHUSIMHU
Cy/JIeOHOr0 pelieHUus HEOJHOKpaTHO MojaBajiuch B EBpomeiickuii cya 1Mo mnpaBam
yenoeka (nanee — ECITH), B Tom umciie B oTHOeHu#n Poccuu.

ECTIY npu paccMOTpeHMM TakuX Xajiod copMUpOBa ClieyIOLI1Me MPaBOBbIE
MO3HIINH, CTAHAAPTHI:

1) KoHBeHIMS JOJDKHA  TOJKOBAaThCS Tak, 4YTOOBI TapaHTHUPOBATh
KOHKPETHbIE M pealibHble, a HE WUIIO30pHbIE M TeopeThudeckue mnpasa. lIpaBo
HOJICYAMMOr0 Ha JOMPOC MOKA3bIBAIOIIEr0 HA HEr0 CBUAETEN Oy/IeT WLII030PHBIM U
TEOPETUUYECKHUM, €CIIA 3aKOH U CcyAeOHas MpaKkTHKa He OyAyT JenaTh pa3indauid MEXITy
MOKa3aHUSIMU CBHUJCTENCH, JaHHBIMU B MPUCYTCTBUM OOBHHSEMOro, Ha IMyOJUKE, B
OTKpPBITOM CyAeOHOM Tpolecce ¢ COOMI0JEHNEM MPUHILUIIOB pAaBHONPABUS H
COCTA3aTENBbHOCTH, M  TIOKa3aHUsAMM, TMOJYYEHHbIMM  OT  CBUJETENs  Ha
PEeIBApPUTEITLHOM  CJICACTBUM B  OTCYTCTBHE OOIIECTBEHHOTO KOHTPOJSI |
NOTEHIIMAIbHOM BO3MOKHOCTH JIaBJICHUSI U MPUHYKACHHS (0OCOOEHHO €Clid CBUACTEIb
JIOCTaBJIEH B IPaBOOXPAHUTEIIbHBIE OpraHbl CUioi). OTCYTCTBHE TAKOTO pPa3auyusi
npenpeniaeT pes3yiabTaT CyJIeOHOro 3acefaHusi U HE OrpaxiaeT OOBHUHAEMOIO OT
danpcuduKam 10Ka3aTeIbCTB MPABOOXPAHUTEILHBIMU OpPTaHAMH, a CBHJIIETENS OT
NPUHYKICHUS, 3alIyTUBAHUSI U TBITOK CO CTOPOHBI MPABOOXPAHUTEIBHBIX OPraHOB.

Ecan Cyd HMCIIOJIB3YCT JIA JOKa3aTclibCTBA BUHBI YCJIOBCKA IMIOKAa3aHUsA CBUIACTCIIA,

208 Mapxkoga, T. 0. Ornamienue B cye IOKa3aHUI CBUAETENIEeH U MOTEPIIEBIINX, JaHHBIX Ha CTAJUH NPEIBAPUTEIEHOTO
paccienoBanus / T. 0. Mapkona // Lex russica. - 2016. - N 9. - C. 171.
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JAHHBIE Ha MPEIBApPUTEIHHOM CIIEJICTBUU, TO HAPYIIAETCS MPUHIUI TJIACHOCTH, TaK
KaK OT MyOJIMKH CKpPBIBAE€TCS OTBETCTBEHHBbIH MOMEHT Ipoliecca - Jaya MOoKa3aHUu
ceugetenem (moteprnesmum) ([Toctanosnenune ot 10 despans 1995 r. N 308/96 "Ilo
neny "Annene Jle Pubemon nporus ®@panuun").

2)  Ornamenue B CyJeOHOM 3acelaHMM  TOKAa3aHUM  HESBUBIIUXCS
CBUJIETENEH I0MyCTUMO €CIIU:

o OOBHHSIEMBIN pacmojiarajl aJIeKBaTHOW M TPHEMIIEMOW BO3MOXKHOCTBHIO
JOTIPOCUTH CBUJIETEIS], TOKA3bIBAIOIIETO MPOTUB HETO, KOI/Ia TOT JAeT MOKa3aHUs UIu
Ha Oonee mo3aueit cragun (IlocranoBnenue EBponeiickoro cyna ot 15 urons 1992 r.
no aeny "Jlronu npotus [Beinapuu" (Ludi v. Switzerland), § 49; [ToctanoBiieHue oT
27 suBaps 2011 r. mo neny "KpuBomankun mnpotuB Poccuiickoit ®denepanuu;
[Tocranosnenne no neny "Ban Meumen m apyrue npotuB Hupepnanmos", § 51;
IToctanoBnenne EBponeiickoro cyna no aeny "Kacre u Martucen nporus Hopserun"
(Kaste and Mathisen v. Norway),§ 47).

o Bo03MOXHOCTP  3a7aBaThb  BOIIPOCHl  HEMOCPEACTBEHHO  KIHOYEBOMY
CBUJIETENIO U 00CYX JaTh €ro Moka3aHusi MOXKET ObITh MPEJAOCTaBlI€HA KaK CaMOMY
ooBunasiemomy (IloctanoBnenne ot 19 despans 1991 r. mo memy "Ucerpo mportus
Nranuu" (Isgro v. Italy), § 35), Tak u ero 3alIMTHUKY, JJa)Ke€ B OTCYTCTBUE JOBEPHUTEIS
(ITocranoBnenue ot 26 mapra 1996 r. mo neny "Hopcon mnporuB Hunepnanmgon"
(Doorson v. Netherlands), § 24 - 25, 66 u nocneayomue).

3) Brnactu [0mKHBI TOpPUHUMATh "BCE€ pasyMmHble Mepbl' wid  "Bce
BO3MOXHBIE ycuius'", oOecneurBarolue sSBKY CBUIETENS NJis HEMOCPEICTBEHHOIO
nomnpoca cyaom nepsoil unctanuuu (I[loctanosnenne EBporneiickoro cyga ot 8 vioHA
2006 r. o aeny "boner npotuB bonrapun" (Bonev v. Bulgaria), § 43).

4)  Bo3MelleHue TPaHCIOPTHBIX U UHBIX PACXOJ0B CBUJAETENS, ONPEACIICHUE
MECTOHAXOXKJICHHSI CBUACTENS U OXKHUIAHHE €ro BO3BpAICHUS U3 KOMAaHJIUPOBKU
SIBJISIFOTCSL HETPeoAoTuMbIMU oOcTosTenbcTBamu (IlocranoBnenue no menmy "ApTHep
npotuB Asctpun', §10, 21; pemenne ot 4 masa 2000 r. mo neny "bepuina nportus
Hunepnannos" (Berisha v. Netherlands); pemenne ot 17 HOos6ps 2005 r. mo gemy
"T'aac mpotuB ['epmanuu" (Haas v. Germany).

5)  HesBka cBueTens Bcerja J0JKHA UMETh YBAXKUTEIbHYIO IPUUHHY.

6) TocymapcTBO OJKHO OpraHU30BaTh CBOIO CYAEOHYIO CHCTEMY TaKUM
oOpa3oM, 4TOOBI €ro CyJbl ObUTH CTIOCOOHBI BBITIOJNHATH TpeOoBaHusi KoHBeHImw,

BKJIFOUAs MpoIeccyaibHble 00s13aHHOCTH 110 CT. 6 KOoHBEeHIU Y.
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7)  Ecnu npu omnpeneneHHbIX 00CTOSITENbCTBAX BO3HUKAET HEOOXOAMMOCTH
0o0paTUThCS K MOKa3aHUsM, C/IEJIAHHBIM Ha CTAJIMU pacclieIOBaHus, TO OOBUHAEMOMY
JOJDKHA OBITh IPEIOCTaBlIEHAa COOTBETCTBYIOIIAS BO3MOXKHOCTH OMNPOBEPTHYTH 3TH
nokaszanus. Torga NpUHSATHE OTJAIICHHBIX MOKAa3aHUI B KAYeCTBE JOKA3aTENbCTB HE
npotuBopeunt camo 1o cede 1. 1. 1 u 3 cr. 6 Konsenmuu (IlocranoBnenue ot 1 mapra
2007 r. mo neny "beneBuukuit nporuB Poccuiickoit ®enepanuun” (Belevitskiy v.
Russia), § 117).

8)  OOBUHEHHE HE JOHKHO OCHOBBIBATHCS MCKIIOUMTENILHO WM B OOJbILEH
CTENIEHU Ha MOKa3aHUSAX CBUAETENICH, KOTOPbIE OOBUHSAEMBII HE MOKET OCIOPUTH BO
Bpemsi paccienoBanusa unu cyna (Ilocranosnenue ot 28 aBrycra 1992 roga no neny
"AptHep potuB ABctpun" (Artner v. Austria), § 22; [ToctanoBnenue ot 19 nexadps
1990 r. no geny "Jlenbra npotuB @panmuu" (Delta v. France), § 37, IlocranoBnenue
ot 19 deBpans 1991 roga mo menmy "Hcrpo mpotuB Urtammu" (Isgro v. Italy), § 35,
[TocranoBnenne mno geny "ComakoB mpotuB ObiBmier FOrocimaBckoit PecnyOnuku
Maxkenonun" (Solakov v. former Yugoslav Republic of Macedonia), § 57).

9) OOBUHUTENBHBIA MPUTOBOP MOXET ObITh OCHOBaH Ha  MOJOOHBIX
J0KA3aTeJbCTBAX, TOJBKO €CIM OHM JIOCTATOYHO JIOCTOBEPHBI C YUYETOM MX 3HAYEHUS
s aena (Ilocranosnenue bonbmoi Ilamater mo geny "Anbs-XaBaitss u Taxupu
npotuB CoeaunenHoro KoponesctBa", § 147). Kpome Toro, moka3arenbcTBa,
NoJiy4aeMble OT CBHJIETENISI B YCIOBHUSX, B KOTOPBIX MpaBa 3alllUThl HE MOTYT OBITH
oOecrnieyeHbl B TOM 00beMe, B KakoMm 3T0 TpeOyer KonBeHuus (3amaBaTh BOIPOCHI
CBUJIETENSIM), CIEAYyeT paccMaTpuBaTh ¢ KpaitHel octopoxHocTbio (IlocTaHoBieHue

ot 2 utoist 2002 r. "o neny "C.H. (S.N.) npotus LlIBenuu").

O6o0menne ykazanapix mno3unui  ECIIY  mo3Bosmsier  copmynupoBath
CJIEYIOIINE KPUTEPHH JIJIS PEIICHHUS] BOMPOCa O BO3MOXKHOCTH OTJIAIICHHUS TTOKa3aHMIA
CBUJCTENISI HAa CTaJud CyJIeOHOro pa3OuparenbCTBA, JaHHBIX KM Ha CTaJHH
NPeIBaPUTEIILHOTO PaCcClIeIOBAHMUS:

a. Kpurepunii 00beKTUBHOCTH U YBAKHTEILHOCTH HETIPECTABIICHUS B CyICOHOM
3acelaHny MIEPBOMCTOYHHKA JIOKA3aTEeIILCTBA — CBUIICTEIIS, IABIIETO MTOKa3aHMSI.

b. Kpurepuii  «eIUHCTBEHHOTO  W/WIM  PENIAIONIETO  MPOU3BOHOTO

JI0KA3aTeNIbCTBa ", TIOJI0KEHHOI0 B OCHOBY OOBMHUTEILHOIO IIPUTOBOPA.

209 lansimme, H. B. AHrmocakcoHCKas MOJIENb MTPOM3BOIHBIX oKa3aTenbeTB (hearsay) 1 BO3SMOKHOCTH €€
HCIOJIh30BAHUS B POCCUICKOM YTOJIOBHOM CYIOIPOHU3BOJCTBE : AWC. ... KaHA. fopu. Hayk : 12.00.09 / Tansmma
Hukonait BuktopoBud. — Mocksa, 2016. — C. 179.
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c. Kpurepwuii cobmtonenus 6ananca npaB U UHTEPECOB OOBUHSIEMOTO M HY K]
YTOJIOBHOI'O TpoIiecca.

[TpuBenennsie mo3unuu ECITY Bo MHOrOM BOCTIPHHSITHI POCCUHCKOMN CyAeOHON
MPaKTUKON M HA HUX OCHOBaHbI MHOTHE pemieHuss Koncruryunonnoro Cyaa PO.

MpbI npoaHanu3upoOBaIM MPAKTUKY NpUMEHEHHUs npaBoBbix no3uuuii ECITY, B
YaCTHOCTH MPAKTUKy NpuMeHeHus . d 4.3 ct. 6 EBpornelickoil KOHBEHITUU O 3aIUTe
IIPaB YEJI0OBEKA U OCHOBHBIX CBOOOT POCCUUCKUMU CYJIaMH.

Jliist ananu3a ObUTA BHIOPAHBI CIIEYIONIUE CY1€0HbIE AKThI:

1)  Anemnsuuonnoe omnpenenenue BC PO ot 12.07.2016 r. no nemy Ne 81-
AIIY16-19 (nanee pemenue Ne 1)

2)  Kaccauuonnoe onpeaenenne BC P® ot 24.07.2006 r. o aemny Ne 35-
006-6 (nanee pemenue No 2)

3)  Omnpenenenne BC P® ot 25.03.2010 r. mo nmemy Ne 75-O10-4 (manee
pemenue Ne 3)

4) [Tocranosnenne Ilpesnanyma BC P® or 31.01.2007 mo nemy Ne 742-
ITO6ITP (nanee pemenue Ne 4)

5)  IlocranoBnenue Kpachosipckoro Kpaesoro cyma ot 20.03.2012 r. mo
neny Ne 44y-197/2012 (nanee pemerue Ne 5)

[Ipoananu3upoBaB BHINICYKa3aHHBIE CyACOHBIE aKThl, MBI TPHUILIA K
CJIEIYIOIMM BBIBOJAM:

o Hanumonanenbie cyabl ccputatoTCsl Kak Ha EBpONENCKYI0 KOHBEHIMIO O
3alUTe MpaB 4enoBeka W OCHOBHBIX cB0OOa (EKIIY), Tak M Ha MOCTaHOBJICHUS
EBpomneiickoro cyna mo mnpaBam uenoBeka (ECIIYH). Mexny TteMm, CCbUIKM Ha
nocTaHoBJieHUs EBporeiickoro cyja rno npaBam 4esloBeKa BCTPEUYAIOTCS 3HAUUTEIBHO
pexe, yeM ccbuiku Ha KonBennuto. [1pu sTom ananus npaBoBoi nozunuu ECITY (vim
xe HopMbl EKIIY) BcTpeuaercs eliie pexe.

Taxk, nampumep, pemenue Ne 1 comepxkano B cebe ccouiky Ha [locTaHoBneHUE
ECITY ot 23.04.1997 r. «Ban Mexenen (Van Mechelen) npotuB Hunepnanmaosy,
permenust Ne 2, No 3, No 4 — ccpuiky Ha 1. d 4.3 ct. 6 EKIIY, a pemenue 5 — cchUIKy Ha
n. d 43 cr. 6 EKIIY, cceinky Ha MexAyHapoOAHBIM MakT O TPakKIAAHCKUX U
nosutryeckux npasax M ccbulky Ha IlocranoBinenue ECIIY ot 16.11.2006 r. Ne
46503/99 «Ilo neny KnumentbeB npotuB PDy.

o Kak npasumno, cynsl npumenstor HopMmbl EKIIY u nmpaBoBble mo3uuuu

ECIIY nuiib COBMECTHO C HAIMOHAJIBHBIM 3aKOoHOAATEIbCTBOM. Ho, BeTpeuatoTcst u
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WCKITIOUCHUS U3 TAaHHOTO TpaBuia — Tak B pereHuu Ne 5 6111 mpumenensl U EKITY u
npaBoBas no3uuusa u3 nocranosienus ECITY camocTosiTenbHO, 6€3 JOMOIHUTEIBHOTO
000CHOBaHUS HAITMOHATHHBIM 3aKOHOIaTEITLCTBOM.

B vactHOCTH, Cyn yka3an Ha 3akperuieHue B 0. E m. 3 cr. 14 MexayHapogHoro
MaKkTa O TPAXMTAHCKUX W moiuTudeckux mpaBax W m. d 4.3 cr. 6 EKIIY mnpasa
00BUHSAEMOT0O TpeOOBaATh, YTOOBI BCE YKa3aHHBIC UM CBHJICTENIM OBLIW JTOMPOIICHBI B
Cyle, YW COOTBETCTBYIOIIYIO OOS3aHHOCTh CyJa MPUHUMATh BCE WMEIOIIHECS
BO3MOXKHOCTH JUIsl OOECleYeHUs SBKM BBI3BAHHBIX JIMIl. Takke cyjaoM Oblia
npuBeneHa npaktuka ECIIY B noarBepkaeHUME BEPHOCTH TaKOro0 TOJIKOBAHUS
YKa3aHHBIX HOPM MEXIyHapoaHOro mpasa, a umeHHo: [locranoBnenne ECIIY ot
16.11.2006 r. Ne 46503/99 «Ilo neny KnumentseB npotus P®y, cornmacHo koTopomy
«HEsIBKa BBI3BAHHBIX B CY/]I JIUIl TIPU MPEANPUHATUH CYJOM BCEX HEOOXOIUMBIX MeEp
JUTsl 00eCIIeUeHUsI X SBKU B Cy/IeOHOE 3aceaHue SBIISICTCS TapaHTHUEH COONIOACHUS
noanyHkra «d» n.3 cr. 6 KouBeHum.

o Cyn, kak mpaBuiio, oOpalaercss K HOpMaM MEXKIyHapOJHOrO IpaBa, B
yactHOocTH, K EKIIY, ¢ 1enpio JOMOJHUTEIBHOIO OOOCHOBAHHS CBOCH ITO3UIMH,
OCHOBAaHHOM Ha HOPMAaX HAlMOHAJIBHOI'O 3aKOHOJATENILCTBA. B peaknx ciydasx, Cyasl
oOpaiarTcss K yKa3aHHbIM HOpPMaM, JJisi HEMOCPEJACTBEHHOIO PEIICHUS CIOPHBIX
BOIPOCOB (petienue Ne 5).

Takxe, Ha OCHOBaHMM H3YUYEHHBIX CYJIEOHBIX akTOoB P® u ynomsiHyTOU
npaktukd ECITY, MBI caenany BBIBOJ O TOM, YTO IIPaBO OOBHHSEMOTO JOIMPAIINBATh
TOTO, KTO Ha HEro IMOKa3bIBaeT, HE SIBJISECTCS aOCOJIOTHBIM, T.K. MOCIEIHUE UMEIOT
paBo Ha 0€30MACHOCTh CBOCH KM3HU M 37I0POBbS, a CyJ 00s3aH coOM01aTh OanaHc
paB M HMHTEPECOB BCEX YYACTHUKOB YIOJIOBHOrO Ipouecca. BciencrBue uero,
CYIIECTBYIOT «JIET€HAUPOBAHHbIE» (AaHOHUMHBIE) CBHUJIETENIU, OMPOCUTh KOTOPBIX

OOBHUHSIEMBIHN HE MOXKCECT, T.K. 9TO MOXCT OBITH JJIs1 HUX OIIaCHBIM.

Ha ocHOBaHuM BCero M3i10)XKEHHOI'O B JaHHOM Haparpaube AUCCCPTALMOHHOI'O

HCCIICA0OBaHMA, Mbl MOKCM CACJIATH CIICAYIOIINC BbIBObI:

1) B mpaktuke npumenenus 4. 2 cr. 240 YIIK P® crnoxuiace TeHAEHIHS,
KOTOpasi HapylIaeT 0ajgaHC MPOIECCYabHBIX MPaB CTOPOH B YTOJOBHOM IMpoliecce Ha
CTaauu CyAeOHOro pa3doupaTeNbCTBA - MPEBpAICHUS] OIJIAllleHUsT MOKa3aHUM

CBHJICTCIIA B 061[[66 IMpaBHJIO UCCIICAOBAHUS TaAKHUX JOKA3aTCIILCTB CYAOM.
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2) Ilonmoxenms 4. 4. 1 m 2 cr. 281 VIIK P® 00 HCKIIOYUTEILHOCTH
orjamieHusi B cyIeOHOM 3ace/laHud MOKa3aHUM CBUJIETENICH, TaHHBIX UMHU Ha CTaJUU
NpeABAPUTEIBLHOIO pacclieloBaHus, KoppecnoHaupyroT nmn. "e" m. 3 cr. 14
MexayHapoaHOTO MaKTa O rpakJIaHCKUX M MOJUTHYecKuX npasax u nm. "d" m. 3 cT. 6
KonBeHmmu o 3ammre mpaB 4yeloBeKa U OCHOBHBIX CBOOO/I, a mpakTuke EBponeiickoro
CyJia 1o MpaBa yejoBeKa 00si3aTenbHa AJisi IpuMeHeHus cyaamu PO.

3) ECIIY nmpu paccMOTpeHHMH Takux Kano0 chopMUpoBasl pssi MPaBOBBIX
No3UIUH, 0000IIEHNE KOTOPHIX TO3BOIHIIO CHOPMYIUPOBATH KPUTEPUU ISl PEILICHUS
BOIIPOCAa O BO3MOXKHOCTU OIVIAIEHUS MOKAa3aHWW CBUAETENS] HA CTaJuu CyIAEOHOro
pa30OupaTenbCcTBa, JaHHBIX UM Ha CTAJIUU MIPEIBAPUTEIBLHOTO paccileOBaHUs:

a. Kputepuii 00b€KTUBHOCTH U yBOXXKUTEILHOCTH HEMPECTABICHUS B Cy1€OHOM
3acelaHuy NePBOMCTOYHMKA JI0KA3aTEIbCTBA — CBUAETENS, JABIIETO TOKa3aHMUS.

b. Kpurepuii  «eIUHCTBEHHOTO  W/WIM  PENIAIONIETO  MPOU3BOHOTO
JI0Ka3aTeIbCTBay 'Y, MOJI0KEHHOI0 B OCHOBY OOBHHMTEIBHOIO IIPUTOBOPA.

c. Kpurepuii cobmtonenus 6ananca npaB U MHTEPECOB OOBUHSIEMOTO M HY k]I
yTOJIOBHOI'O IpoIiecca.

4)  HauumonaneHblie cyasl P® B cBOMX pEHIEHUSX CCBUIAIOTCA KakK Ha
EBpomneiickylo KOHBEHIIMIO O 3allUTe MpaB YeIOBEKa MU OCHOBHBIX CBOOOI (daiee -
EKITY), Tak 1 Ha noctaHoBieHus: EBponelickoro cyaa 1o npaBaMm 4desioBeka (jajee -
ECIIY); npumensitor HopMbl EKITY u npaBossie nozuuuu ECITY nuib coBMECTHO ¢
HaIMOHAJIBHBIM 3aKOHO/IaTEIHCTBOM; 00paIIaeTcs K HOpMaM MEXIyHapOodHOTO MpaBsa,
B uyactHocTH, kK EKIIY, ¢ uenpio J0NOJHUTEILHOTO OOOCHOBAaHUS CBOEH MO3UIINH,
OCHOBAHHOW HAa HOpPMax HAalMOHAJIBHOTO 3aKOHOJATEJIbCTBA; CUUTAIOT, YTO IIPABO
OOBHHSIEMOr0 JOMNpaliuBaTh TOrO, KTO Ha HEro IOKa3blBAaeT, HE SBIISIETCS
aOCONIOTHBIM, T.K. TOCJEJIHHE HMEIOT MpaBO Ha OE30MacCHOCTb CBOEU JKU3HU U
3I0POBBS («JIETE€HIUPOBAHHBIE» (AHOHUMHBIE) CBUJICTENIN), a CYJl 00s13aH COOJIIOJaTh

OasiaHC TIpaB ¥ UHTEPECOB BCEX YYACTHUKOB YTOJIOBHOTO TIpoIiecca.

210 I'ansmun, H. B. Ykas. cou. - C. 179.
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3AK/IIOYEHUE

B mpouecce ncciaenoBanus IUCCEPTALMOHHON TEMBI Mbl PACCMOTPEIU MOHATHE
«JIOKa3bIBAHUE» B YIOJOBHOM IIPOLIECCE C Pa3HBIX IMO3ULHM, IPOBEIU €T0
COOTHOLIEHHE C TIOHSATHEM «IO3HAHWE». BBIICHWIN OCOOEHHOCTH NO3HAHUS B
YTOJIOBHOM MpOLECCE, a TaKKe NpUYMHBI X oOycinoBuBiine. Kpome Toro, Hamu
IPOJEMOHCTPUPOBAHbBI CBA3M MEXIY JOKAa3bIBAHUEM B YIOJOBHOM IIpOIeCCE U
TEOpUEW NO3HAHUsA, 3aKOHAMU (POPMAIBHON W JHANEKTHUYECKOW JIOTMKH, a TaKke
HENOCPECTBEHHBIM UCCIIEI0BAHUEM JI0KA3aTEIIbCTB.

B muccepranmm Takke pacCMOTPEHO IIOHATHE M NPU3HAKA YTOJIOBHO-
IIPOLECCYAIBHOTO J10KAa3aTEIbCTBA, ITPOAHAIM3UPOBAHBI PA3JIMYHbIE IOAXOABI I10
JAaHHOMY Bompocy. Takke mccinenoBaH IyThb PAa3BUTHS MOHATHS JOKA3aTeNIbCTBA B
OTEYECTBEHHOM YI'OJIOBHOM IIPOLIECCE, W3JI0KEHBI HENOCTATKU CYILECTBYIOIIEH Ha
CEerONHSIIHUM  JEHb  PENNIAMEHTAUMH  YTOJIOBHO-TIPOLECCYAJbHBIM  3aKOHOM
JI0KA3aTeJIbCTB B YTOJOBHOM IPOLECCE.

B wuccnenoBarensckoil paboTe Takke MNPOAEMOHCTPUPOBAHBI MOCIEACTBUS
OPEHEOPEKUTEIBHOTO ~ OTHOLIEHMsT K  MpaBWiIaM  YTOJOBHO-IIPOLECCYaIbHOTO
NOKa3bIBaHMs KaK II03HABATEIIBHOW JEATENIBHOCTH, M HA OCHOBAHUM aHAIU3a H
CHUHTE3a HAayYHOH IOPHUIMYECKON JIUTEpATyphbl NMPEAJIOKEH MEXAaHU3M HCCIIEIOBAHHUS
JI0KA3aTeJbCTB 110 YrOJOBHOMY €1y Ha CTaJuu CyAeOHOro pa3OupaTenbCTBa B CyHE
nepBoi nHcTaHMu. KpoMe Toro, B paboTe paccCMOTPEHbI KPUTEPUU OLIEHKH KaueCcTBa
UCCIIEIOBaHUsI OOCTOSITENBCTB YIOJOBHOIO J€JIa, a MPABWIO HEMOCPEACTBEHHOIO
UCCIIEZIOBAHMSI OKA3aTENbCTB PACCMOTPEHO C MO3ULMNA rapaHTHl paB 0OBUHAEMOTO.

[IpoBemeH aHanu3  HCTOPUYECKOTO  CTAHOBIEHUS  HENMOCPEICTBEHHOCTHU
UCCIIEIOBAaHMsl JI0Ka3aTeNbCTB B PoccnyM B 3aBHCHMMOCTH OT €€ 3aKOHOJATEIbHOIO
3aKpEIUICHNs, a TakKK€ W3YYEHBl OCHOBHBIE IIOJAXOAbl K MOHSATHUIO IPHUHIUIIOB
YTOJIOBHO-IIPOLIECCYATIBHOTO IPaBa.

Hucceprauusi COIEpXUT B cebe aHalIM3 MO BOMNPOCY MNPUPOABI CyAeOHOTO
CJIEJICTBHS B YTOJIOBHOM IIPOIIECCE KaK NO3HABATEIbHOMN IEATEIbHOCTH, B PE3YJIBTATE
KOTOPOTO COOTHECEHBI IOHATUA «CyAeOHOE CIEACTBUE», «BHYTpPEHHEE yOeKIeHue
CyZIbW» U «HEIOCPEACTBEHHOE HCCIIEIOBAaHUE TI0KA3ATEIBCTBY.

Ha ocHoBaHMM aHamn3a Hay4YHOW JMTEPATYpPbl CHEJAH BBIBOJ O IIPUPOJIE
IIpaBUJIa HEMIOCPEACTBEHHOIO UCCIIEIOBAHUS JOKA3aTENIbCTB, COAECpkKAIIErocs B 4.1 CT.
240 VIIK P®, a Takke M3y4eH BOIPOC BIMUSHHS HEMOCPEACTBEHHOIO MCCIIEIOBAHUS
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JIOKA3aTeNbCTB Ha CTaguu CyaeOHOTO pa3OupaTenbCTBA Ha JIOCTHIKEHHUE IeJei
YTOJIOBHOTO Tpoliecca.

B nopomecce wuccieqoBaHuss TEMbl  JUCCEPTALMOHHOTO  HCCJIEIOBAHUS
paccMOTpEH BONPOC O TMPUYMHAX HAIMYMS  HUCKIIOYEHUM U3  TPUHIMUIIA
HEMOCPEJICTBEHHOCTH  MCCJICAOBAHUS  JIOKA3aTEJIbCTB, TAKUX KakK OTJIAIICHHUE
MOKa3aHWW CBUJIETENIS, JTaHHBIX HAa TMPEJABAPUTEIBLHOM pacCieIOBaHUM, B CYyJIeOHOM
pa3OupaTenbCTBe.

C mpakTHYeCKOW TOYKW 3PEHMs M3ydeHa CUTyalus (PakTUuecKou peanusaiuu
NPUHIMIA HEMOCPEICTBEHHOCTH B MPAKTHKE CyAOB oO0miei topucaukiuuu PO, B
pe3yJIbTATE YETO BBISIBIICHBI TUIMYHBIE HAPYILICHUS MPUHIMIA HETOCPEICTBEHHOCTH,
NPUBOMAIINE K OTMEHE HEMPABOCYAHBIX MPUTOBOPOB JHOO TMOSBICHUIO OCHOBaHWI
JIJI TAaKOM OTMCHBI.

PaccmarpuBas ornamieHue IOKa3aHWM CBHJAETENS KaK HCKIIOYCHUE U3
MPUHIIMIIA HEMOCPEICTBEHHOCTH B YTOJOBHOM IMPOLIECCE, Mbl HU3YUWIH TPUPOILY
MOKa3aHUW CBUJETENIEN B YrOJIOBHOM IIPOIIECCE, a TaKXKe MPOJEMOHCTPUPOBAHBI 3
(Tpu) TpolecCyaIbHBIX BO3MOXKHOCTU OTJIACUTH MOKAa3aHUSI CBUJIETENIS, OMPEIeTICHbI
LIEJIU TaKOTO OIJIalllCHUS.

Kpome Toro, mcciaenoBaHo MECTO MPOTOKOJA AOMPOca CBUICTENSI B CUCTEME
IIEPBUYHBIX U BTOPHYHBIX JOKA3aTEJIbCTB, B CIy4Yae €ro OIVIAIIEHUS B OTCYTCTBUE
BO3MOKHOCTH HETOCPEJICTBEHHO JOMPOCUTH CBUJIECTENS B 3ajie Cy/IeOHOIr0 3aceaHusl.
[Ipoanamu3npoBanbl MNOAXOAbI K TOHSTHUSIM «IIEPBUYHBIX» W  «IPOU3BOIHBIX)»
JIOKA3aTeNbCTB, a TAKXKE MPEIJIOKEH HOBBIM MOAXO0J] K NOHMMAHUIO OTACIbHOM
KaTErOpUM MPOU3BOIHBIX JOKA3ATEIBCTB

Kpome Toro, m3ydeH Bompoc coOmrojeHusi OajgaHca MHTEPECOB YYACTHUKOB
YIOJIOBHOTO MPOLIECCa MNPU OIVIALIEHWHA TNOKA3aHUM CBUACTENA, U PACCMOTPEHBI
npaBoBble To3ulMKM (cTaHaapThl) EBpomelickoro cyjaa 1o MpaBaM 4ellOBEKa
KAacaTeJIbHO OIVIAIIEHUs TOKAa3aHUM CBUJIETENS] B YTOJIOBHOM IIPOLIECCE, COTJIACHO
KOTOPBIM BBISIBJICHBI KPUTEPUU ISl PEUICHHUS BONpPOCa O BO3MOXKHOCTH OTJIAIICHUS
TIOKA3aHUK CBUICTENS HA CTAANH CYJIeO0HOTO pa30MpaTenbCTBa, TAHHBIX UM Ha CTaINH
MPEIBAPUTEILHOTO PACCICIOBAHUA.

Takxe mpoaHAIM3UPOBAHA MPAKTUKA MPUMEHEHUs npaBoBbiX no3uuuii ECITY,
B YACTHOCTHU MpakTHKa mpuMeHeHus 1. d 4.3 c¢r. 6 EBporelickoii KOHBEHIIUM O 3aIUTe

IIPaB YeJI0OBEKA U OCHOBHBIX CBOOOT POCCUUCKUMU CYJIaMH.
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Takum 00pa3om, B pe3ysibTaTe MPOBEACHHOTO MArvuCTEPCKOTO HMCCIIEIOBAHUS,
MBI BBISICHWIM, KaKOBa CYIIHOCTb M COJCP>KaHHE HEMOCPEJCTBEHHOTO UCCIICIOBAHUS
JI0KA3aTeNbCTB B YroJoBHOM npouecce Poccuiickon denepannn, pa3pemimiii BOIPOC
0 TpUPOJE MpaBuja, 3aKperyieHHoro B 4. 1 cr. 240 VYrojaoBHO-NpOLECCYyaTbHOIO
konekca Poccuiickoit @enepanuu. Kpome Toro Mer momnpoboBanu chopMyIupoBaTh
MEXaHU3M MPUMEHEHUS MpaBUjIa HEOCPECTBEHHOTO UCCIICIOBAHMS JOKA3aTEILCTB B
Cy/le NEpPBOM HHCTAHIIMM B POCCHUIICKOM YTOJIOBHOM IIPOIIECCE, & TaKXKE BbIIBUTH
TpeOOBaHUS K TaKOMy HcCcleoBaHU0. HamMu ObUIO BBISBJICHO HCKIIOYEHUE U3
NPUHIMIIA HEMNOCPEJICTBEHHOCTH UCCIEAOBAHUS JI0KA3aTelbCTBA, B YaCTHOCTHU
OTJIallIeHWe TIOKa3aHWUU CBUJETENsA. A TakKe OMpeAesIeHbl CYIIHOCTh, OCHOBAaHUSA U
yCJIOBHUSl OrJIAlIEHUs T[IOKAa3aHUM CBUAETENS KaK MCKIIOYECHHUS W3 MPUHIUIIA
HETOCPEACTBEHHOTO UCCIIEAOBAHMUS JI0KA3aTEIbCTB.

B pe3synbraTe NPOBEAECHHOTO HCCIEIOBAHMS, Mbl NPUIUIA K CIEAYIOLNIUM

BEIBOJIAM:

1) Ilo3Hanwe B YrOJOBHOM TIPOLIECCE€ TOXKJIECTBEHHO TIO3HAHUIO B
o0mmeduiaocopckoM CMbICHE, OCYIIECTBISETCS Ha JABYX CTaausX YrOJOBHOTO
npolecca (MpeaBapuTebHOE paccieioBaHhe U CyAeOHOe pa3OupaTenbCTBO) U IPH
3TOM SIBJISIETCSI CHHOHUMOM JIOKa3bIBAHMS 10 YTOJIOBHOMY JEITy.

2)  Jloruueckue 3aKOHBI CIOCOOCTBYIOT TIIOJHOMY, BCECTOPOHHEMY U
OOBEKTHBHOMY HCCIIEOBAaHUIO JOKA3aTENbCTB, BBIACHEHHIO B3aUMOCBS3EH MEXIy
HUMH, TIOHUMAHHIO COBOKYMHOCTH JOKa3aTeIbCTB KaK HEKOTOPOM IeOCTHOM
CUCTEMBI, & TaKK€ CHOCOOCTBYET IOJIYYEHHIO KaueCTBEHHBIX, HEMPOTHUBOPEUUBBIX,
000CHOBAHHBIX BBIBOJIOB (3HAHUN).

3)  Jloka3piBaHME B YTOJOBHOM IIPOIIECCE MMEET CBOU OCOOEHHOCTH, a
UMEHHO: a) Oosiee y3KMM TpeAMeT TNO3HAHUSA;, b) pPETPOCHEKTUBHBIA XapakTep
NO3HAHUSA; C) OTCYTCTBHE NPUHIMIHUAIBHOW HOBU3HBI pe3ynbrara; d) crporas
(GbopManM30BaHHOCTh MPOIIECCA; €) HEOOXOAMMOCTh MPHUHATHUS PEIICHUs, U JOJHKHO
orBeuarb TpeboBanusM YIIK P®, teopuum mno3HaHus (THOCEOJOTHMH) M JIOTHKE,
YUUTBHIBAS UX OCOOEHHOCTH U BHYTPEHHUE MEXaHU3MBI.

4)  HccnenoBaHue JT0KA3aTENbCTB MO YTOJIOBHOMY JIENY SIBISIETCS YACTHBIM
Clly4yaeM IMO3HaHMs (J0Ka3bIBaHUS) B YTOJIOBHOM MPOIECCE, JOJIKHO COOTBETCTBOBATH
BCEM TpeOOBaHUSIM, MPEIBSABISIEMBIM K MPOLECCY MO3HAHUS (JOKa3bIBaHUSA) IO

YTOJIOBHOMY JIETTY.
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5) Jlormyeckoe  OOKa3aTebCTBO COCTOMT W3 TE3UCa, APTryMEHTOB,
JEMOHCTpAIlUM, OIIEHKAa  KOTOPBIX  TO3BOJISIET  MPOHUKHYTH B  CYIIHOCTH

JOKa3aTCJIbCTBA, IIO3HATD €I'0.

6) Ilom moka3atenbCTBOM B YTOJOBHOM MPOIECCE Mbl TOHUMAEM JIHOOBIC
dakThueckre JaHHbIE M CBEJCHUS, IMOJYYEHHBIE HAHJIEKAIIUM CyObEKTOB OT
HaJJIeXKAallero UCTOYHUKA, 0(DOPMIIEHHBIE B COOTBETCTBUM ¢ TpeOoBanusimu YIIK PO,
UMEIOIIIME  COJEpP)KAaTEIbHYI0  CBSI3b C  OOCTOSITENIbCTBAMHU  TMOJICKAIIUMHU
JOKa3bIBAHUIO 1O JaHHOMY JIelly, COJEp)KaHHE€ KOTOPbIX COOTBETCTBYET
JEHCTBUTEIBLHOCTh, 4 COBOKYIHOCTh KOTOPBIX YCTAHABJIMBAET WJIM OIPOBEPraet
oOcrositenscTBa cT. 73 YIIK PO.

7) B 0CHOBY THOCEOJOTHYECKOW XapaKTEPUCTHUKU MOHATHUS JOKAa3aTeIbCTB
NOJIOKEHO (GUIocoPpckoe ydeHue o0 OTpaKEHHHM Kak BCEOOIIEM CBOWCTBE MaTEpHH,
Oyaroyapsi 4emy J0Ka3aTelbCTBO B YTOJIOBHOM IPOIIECCE — CPEACTBO MO3HAHMS.

8)  MexaHu3M HcCCIEIOBaHUS JOKA3aTelbCTB Ha CTaJAUH CYyJIeOHOro
pa30OupaTenbcTBa COCTOMT M3 TpeX OJIOKOB MO3HABATENHLHON NESITENbHOCTH CY/Ia,
KOTOPBIE TOJKHBI OCYIIECTBIISITECA UM OJJHOBPEMEHHO JUIsl TOTO, YTOOBI BHIBOJIBI CyJia
ObLTM 00OCHOBaHbI, MOTUBHUPOBAHbI, OCHOBAHbl MMEHHO Ha CHUCTEME JIOCTOBEPHBIX,
JIOCTAaTOYHBIX, JIOMYCTUMBIX U OTHOCUMBIX JOKA3aTeJbCTB, KOTOPhIE BHE Pa3yMHOTO
COMHEHHUS IPUBOASAT CyJl M BCAKOTO YUTAIOMIETO MIPUTOBOP WIIM MHOE pEIlIeHUe cya K
OJIHOMY U TOMY K€ BBIBOY.

9) Kpurepusamu  OIEHKM  KadyecTBa  MCCIENOBAaHUA  OOCTOATEIHCTB
YTOJIOBHOIO JI€Nia SIBJISFOTCS OOBEKTUBHOCTH, BCECTOPOHHOCTh W IOJIHOTA, KOTOPbIE
NPEICTaBIAIOT co00il enuHoe TpeOoBaHue, oOOycloOBIUBaKwIIee (GopMupoBaHUe
BHYTPEHHETO YOEKICHUSI CYJIbHU.

10) HemnocpeacTBeHHOCTD UCCJIeIOBAHMUS JTIOKA3aTeNbCTB SABIISIETCS
OPUHIMIIOM-TPEOOBAHUEM YTOJIOBHOTO IPOLIECCA, IMOCKOIBbKY HMEET CIIEIYIOUIUe
OpU3HAKK: a) HOCUT HUMIIEPAaTUBHBIN XxapakTep; b) mpeabsBiseTcs K opraHam
rocyJapcTBa; ¢) HOPMAaTHUBHO 3aKpemieHo; d) TpeOoBaHHE K AESITENbHOCTH; €) €ro
peanuszanusa  CrocoOCTBYET JOCTIKEHMIO Ielel  yroioBHoro mpoiecca; f)
pErJlaMEeHTUPYET AEATEbHOCTh B OCHOBHBIX CTAUsAX MPOLIEcca UM HA OAHOW U3 HUX;
g) Ha HEM OCHOBaHa JIeATEeIbHOCTh 0 JIOKAa3bIBAHHUIO B YTOJIOBHOM IIPOIIECCE.

11) OreuecTBeHHBIE Cylbl Ha MPAKTHUKE YaCTO HEOOOCHOBAHHO HAPYIIAOT
tpeboBanus cr. 240 VIIK P®, a takxke TtpeboBanus m. d 4. 3 cr. 6 KonBeHuu o

3aUTEC IIpaB 4YCJIO0BCKAa MU OCHOBHBLIX CBO6OI[, 4TO B CBOKO O4YCPCIAb BCACT K OTMCHC
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PUTOBOpA, HAPYIICHUIO MPaB OOBUHAEMBIX, MOTEPIEBIINX, HEJOCTUKEHUIO 1Ieell U

Ha3HAYCHHUA YTOJIOBHOI'O ITpoHecca.

12) TlokazaHusl B yroJIOBHOM MPOLIECCE SIBIAIOTCA Pa3HOBUIHOCTHIO JTUYHBIX
JOKA3aTeNbCTB, HEPa3pbIBHO CBSI3aHbl C JUYHOCTHIO YEJIOBEKA, €r0 CO3HAHHEM, U
MOJIy4aeMbI€ B XOJ€E J0IMPOCa M0 YTOJIOBHOMY JIENy.

13) Ornamenue nokazaHui, JaHHBIX MPU MPOU3BOJICTBE MPEIBAPUTEIHLHOTO
paccieoBaHusl, ABJISIETCS UCKIIFOUEHUEM u3 NENCTBUS MPUHLHUIIA
HENOCPEICTBEHHOCTH MCCIIEIOBAaHUsI J0KAa3aTeIbCTB CYJIOM Ha CTaguu CyJIeOHOro
pa30OupaTenbCcTBa, KOTOpble MMEET Leiu: (a) BOCHOJHEHHWE U 3aMeHa OOBEKTUBHO
HEJOCTYIIHOTO, YTEPSHHOTO HWCTOYHHKA HMH(MPOPMALMOHHOIO [OKAa3aTelbCTBA JUIs
uccienoBanus cyaoMm; (0) ycTpaHeHHE CYIIECTBEHHBIX TMPOTUBOPEYUid B
UH(OPMAIIMOHHBIX J0KAa3aTeIbCTBAX IOJYYEHHBIX W3 MEPBOUCTOYHMKA HA Pa3HBIX
CTaJusX YTOJOBHOTO MPOIECCA.

14) TIlpm  pemieHun  Bompoca  OIVIAIUEHUS  [OKA3aHUM  CBUJETENSA
HEO0OXOIUMOCTh M BOBMOXKHOCTh OTJIACUTH MOKa3aHUs J0JHKHA ObITh 000CHOBAaHA, BCE
AJIEMEHTBI KaKJI0T0 OCHOBAHMSI IOJKHBI OBITH TPOJIEMOHCTPUPOBAHBI.

15) Jloka3zatenbCTBa MPOU3BOAHBIE 1O  COAEPKAHUIO B  MIPHUHIUIIE
JI0Ka3aTeIbCTBAMM ObITH HE MOTYT B YTOJIOBHOM mpoluecce Poccuu, a npeabsaBiasieMble
Cyly  OIOCpEIOBaHHBIE  JOKa3aTeIhCTBA  MOTYT  OBITh  MPOU3BOJHBIMHU
JOKA3aTeIbCTBAMM, KOTOpPBIE HCCIEAYIOTCS CYIOM Ha CTaJiud CyneOHOro
pa3zOupaTenbCcTBa.

16) B npaxtuke npumenenus 4. 2 ct. 240 YIIK P® cnoxunace TeHJEHIIUS,
KOTOpas Hapymiaer OallaHC TMpPOIECCYalbHBIX TpPaB YYaCTHUKOB B YTrOJOBHOM
mpoiiecce Ha CTauM CyAeOHOro pa3doupaTeNbCTBA - NPEBpAICHUs OTJIAlICHUS
MOKa3aHUM CBUAETENS B 0011I€e MPaBUIIO UCCIEAOBAHMS TaKUX JI0KA3aTEIbCTB CYJIOM.

17) EBpomneiickuii cyA mo mpaBaM 4YelloBeKa CPOPMHUPOBAN psAJl IMPaBOBBIX
NO3UIMK, 0000IIEHne KOTOPHIX MO3BONMIO CHOPMYIUpPOBATH 3 KpUTEpHS IS
pEelIeHusl BOIPOCa O BO3MOXKHOCTH OIVIAILIEHUS TOKAa3aHW CBUAETENS] HA CTaguu
cyneOHOTO  pa30uparenbCTBA, JAHHBIX WM Ha CTagud  MPEIBAPUTEIHHOTO
pacciae10BaHus:

a. Kpurepuii 00beKTUBHOCTH M YBAKUTEILHOCTH HETPEICTABICHUS B CyJeOHOM

34CCJIaHNU IICPBONCTOYHHKA NOKA3aTCIbCTBA — CBUACTCIIA, JABIICTO ITOKA3aHMA.
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b. Kpurepuii  «eIUHCTBEHHOTO  W/WIM  PENIAIONIETO  MPOU3BOHOTO
JI0KA3aTeNILCTBaY > ', TIOJI0KEHHOIO B OCHOBY OOBMHUTEILHOIO IIPUTOBOPA.

c. Kpurepuii cobmtonenus 6ananca npaB U MHTEPECOB OOBUHSIEMOTO M HY KT
yTOJIOBHOTO TpoIiecca.

Takum oOpa3oM, aBTOPOM HACTOSIIEH MaruCTEpPCKON NHUCCEPTAIlMU HAWICHBI
OTBETHI Ha TMOCTaBJICHHBIC MCCIIEA0BATEIBCKHNE BOMPOCHI, IPEIOKEHO CBOE BUICHHE
HamOoJiee BEPHOTO MEXaHW3Ma HETOCPEJCTBEHHOTO HWCCIICIOBAHUS JIOKA3aTEIbCTB B
CyJle C Yy4YeToM €ro II03HAaBaTEJIbHONH NPHUPOABI, a TaKXKE ICJICH W TO3UIHUN
EBponerickoro cyia no npaBam 4eyioBeEKa.

Ha ocHOBe pe3ynbTaToB HACTOSIIErO UCCICIOBAHMS MOTYT OBITh pa3paboTaHbI
MPAKTUYECKAE PEKOMEHIAIMHM IO HWCCIEAOBAHHMIO JIOKA3aTEIbCTB CYAOM, a TaKKe
MOTYT OBITh BHECEHBI IIPABKH B YTOJIOBHO-TIPOIIECCYATLHOE 3aKOHOAATENIbCTBO. Kpome

TOro, IO-HamIeMy MHCHMUIO, HGO6XOI[I/IMO I[.’:lJ'IBHGfIHIGG HCCIICAOBAaHHNC TCMBI

MaFI/ICTepCKOﬁ AUCCCPTAlM Ha 0oJs1ee BHICOKOM Hay4YHOM YPOBHC.

211 l'ansmuan, H. B. Ykas. cou. - C. 179.
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