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BBEJIEHUE

CoBpeMEHHBIII BEK pa3BUTHUA TEXHOJOTUN OOyCIaBIMBAeT MOSBICHUE BCE
HOBBIX OOBEKTOB aBTOpcKkoro mpasa. W xorsa mpunstue dactu 4 ['pakaaHCKoro
kogekca Poccuiickoit  ®@enepauuu  0003HAYMIO  HOBBIM  3Tal  MPaBOBOIO
peryiaupoBaHusi 0ObEKTOB aBTOPCKOTO MpaBa, B TOM YHUCJIE M ayJMOBHU3YyaJIbHBIX
MIPOU3BEJICHUH, 3aKOH MO-MPEKHEMY HYXKIAETCS B JOpabOTKaX.

AynuoBusyanbHOE TPOU3BEJIECHUE KaK OOBEKT aBTOPCKOTO IMpaBa MOSIBUIOCH
CPaBHUTEJIBHO HEJABHO, HO MUMEET TEHJEHIMIO K CTPEMHUTEIIbHOMY Pa3BUTHUIO, YTO
TpebyeT pa3padoTku 3(HPEKTUBHOTO MOIX0Ja K PETYIMPOBAHUIO, KOTOPBIH OBLI OBI
TAKOBBIM B TEUEHHUE IUTEIBHOTO BpeMeHH. UTOObI pa3paboTaTh TaKOM MOIXO,
HEOOXOJMMO XOpOIIO H3YYUTh CYIIHOCTb OOBEKTa, HCTOPUIO €ro pa3BUTHI,
O3HAKOMHTBCS C MEXKIYHAPOJIHBIM M HHOCTPAHHBIM TIPAaBOBBIM PETYIUPOBAHUEM.
HacTosiee nccnegoBanne Kak pa3 nIpeaCcTaBisIeT U3Yy4eHHE STUX BOIPOCOB.

Tpebyercs mnpoBeeHHE KOMIUIEKCHOTO HU3y4€HHs OOUIMX TOJOKEHUH 00
aBTOPCKOM TMIpaBe, a TaKKe CHEeIU(PUKA Takoro oOBEKTa, KakKk aydHOBH3yaJbHOE
IPOU3BENICHUE, OCO3HAHUSA €ro CYIIHOCTHBIX M COJEp)KaTelbHBIX CBOMCTB.
[IpennaraemMoe Hay4YHOE HCCIEIOBAHHE SIBISICTCS IOMBITKOW OXapakTEpHU30BaTh U
BBISIBUTH OCHOBHBIE CBOICTBa HCCIEAyeMOro OO0bEKTa, B TOM 4YHUCIE, IyTeM
CpPaBHEHHS C TeOpued M NPAKTUKOM APYTUX TOCYyAapcTB, Tak Kak 0e3 HHUX
HEBO3MOXHa  pa3paboTka 2(G(EKTUBHOTO  TEOPETHYECKOrO0, a 3HAYUT U
IPAKTHYECKOI0 MOIX0/a.

OOBEKTOM HCCIIeIOBAaHUS BBICTYIAIOT OOIIECTBEHHBIE OTHOIICHUS, CBSI3aHHBIC
c o0JjalaHueM MpaBaMH Ha ayJMOBH3yallbHOE MPOU3BEICHIE KaK 00BEKT aBTOPCKOTO
npasa.

[enbto HacTosmed paboTHI sBisieTCs (POPMUPOBAHKE MPUHLIUIIAAITIBHO HOBOTO,
pealnCTUIECKOro, MOAX0/1a K PEeryJIMpOBaHUIO B 00JIaCTH MIPaB Ha ayJUOBHU3yaJIbHbIC
IPOU3BEICHUSI.

J{nst foCTHKEHUS YKa3aHHOM 1€ ObLIN MOCTABJICHBI CICAYIONINE 3a0a4u:



—U3y4eHHWE WM  aHaIW3  HAKOIUIEHHOI'O  OTEYECTBEHHBIM  IIPaBOM
UHTEIJICKTyallbHOM ~ COOCTBEHHOCTH  HAay4YHOrO  MaTepuajia, IOCBSIIEHHOTO
ayJIMOBU3YaJIbHBIM MPOU3BEACHUAM, KaK 00BEKTaM aBTOPCKOTO MpaBa;

— BBIpabOTKa MPHU3HAKOB U OCOOCHHOCTEW ayIMOBU3YAIbHBIX MPOU3BEACHUH,
KaK 00BEKTOB aBTOPCKOTO MpaBa, a TaKkKe CyObEKTOB, MPABOMOYHBIX UMU 00JaAaTh,
C TeM 4TOObl cHOopMyIUpOBaTh CHEUU(PUKY MPABOBOIO PETYIUPOBAHUSA B JTAHHOU
o0JracTu;

— WU3y4YCHHE KOHCTPYKUUNA O0OJlajjaHusi TpaBaMUd Ha ayJuOBU3YaJbHOE
IPOU3BEJACHUN, B TOM YHCIIE, JOIOBOPOB, ITyTEM KOTOPBIX OCYIIECTBIIAETCS
pacnopsKeHUEe STUMU IIpaBaMu;

— XapaKTEepUCTHKa HamOoJee paclpOCTPaHEHHBIX CIy4yaeB HApYyLIECHUs IpaB
npaBooOiajareneld, a TakKe BO3MOXHBIX CHOCOOOB 3allUThl 3THUX NpaB, U
BCJIE/ICTBUE ATOrO BBISBICHHE NMPOOEIOB B IPaKIAHCKOM 3aKOHOJATENbCTBE, M3-3a
KOTOPBIX HE 00€CTIeYMBAETCsl MaKCUMaJIbHAs 3allluTa paB paBoodIaaaTeneil.

CrpykTypa BBITYCKHOW KBadu(UKAIIMOHHOW pabOThl OOYCIOBJICHA HEISIMU U
3aJjayaMM HCClie[JoBaHUs. BpimyckHas kBanugukauuoHHass padoTa COCTOMT U3
BBEJICHHUSI, TPEX IJ1aB, 3aKJIFOUECHHUS U CIIHCKA UCTOJIb30BAHHBIX HICTOYHUKOB.

Bo BBeeHNN 000CHOBBIBAETCS aKTYaIbHOCTh MUCCIIEOBAHUS, (DOPMYIUPYIOTCS
1enb, 3a7aud, OOBEKT, SMIHUPHYECKass U TEOpETHYECKass OCHOBBI HCCIIEIOBAHMUA,
PaCKpBIBAETCSl CTPYKTYypa pabOTHI.

B nmepBoii raBe paccMaTpuBaeTCs HMCTOPUS IPABOBOIO  PETYIMPOBAHMUS
ayIMOBU3YaJbHbIX NpPOU3BEIAEHUN, a Takke MX o0uas XapaKkTepUCTHUKA.
Hccnenyrotcst pa3inyHble MOAXOAbI K ONPEAETICHUIO MPU3HAKOB ayIHOBHU3YalIbHBIX
IIPOU3BEJCHUN, a TAK)KE UX OTPAKEHHE B 3aKOHOJATENBCTBE KAK POCCUICKOM, TaK U
MEXIyHapoJAHOM. Brtopas r1yaBa  mocCBsllleHa  OCOOCHHOCTAM  MpaB  Ha
ayJIMOBU3YyaJIbHOE MPOU3BENCHHE: AHAIM3UPYIOTCS  pa3IMYHble KOHCTPYKLHHU
o0namaHusi UMH, a TaKXe CIocoObl pachopsbkeHus. B TpeTbell TiiaBe aBTOpPOM
yIEJIEHO BHMMaHWE BOMPOCAM 3aIUTHI MPaB Ha ayAHMOBU3YaJIbHOE MPOU3BEICHHE:
XapaKTepUCTUKE OTIENIbHBIX HapYyLIEHUH MpaB, CIIOCOOOB 3alIMTHI, a TAKXKE Mep

OTBECTCTBCHHOCTHU.



OcCHOBHBIE pe3yJIbTaThl UCCIEAOBAHUS OTOOPAKEHBI B 3aKITFOUCHHH.

Teopernyeckoll OCHOBOW HCCIEAOBAHUS CTAIM HAY4YHBIE TPYIbl B 00JIacTH
IpaBa UHTEJUICKTYyaJIbHOM COOCTBEHHOCTH TaKUX y4eHbIX, Kak B. A. Jlozopues, E. C.
Korenko, JI. Jlunmuk, 0. H. Aaapees, U. A. biusuen, K. b. JIeontses, E. C. ['puns,
1O. H. Anppees, E. 1. Kamunckas, C. I1. ['pumiaeB u gpyrue.



1. O0mas XapaKTepUCTUKA ayAHOBU3YAJbHbIX IPOU3BEIeHNI KaK
00bEKTOB AaBTOPCKOI0 NpaBa
1.1 UcTopusi pa3BUTHS NOHATHS «AyIMOBU3YyaJIbHOE NPOU3BEIeHUE» B
3aKOHO/ATEJIbCTBE U JOKTPHHE

Hcropust aBTOpCKOTro Mpasa B HallleM rocyJapcTBe Hadaiach ¢ npunaruem 30
aaBapss 1925 ropa IlocranoBnenus LMK u CHK CCCP «OcCHOBBI aBTOPCKOTO
npaBa»’, B KOTOPOM HaIlIe] OTPaKEHUE TIePeUeHb 0OBEKTOB aBTOPCKOTO MPABA.

B nawane 20 Bexka B Poccuiickoil WMIIEpUM NPOU3BOJCTBO BHU3YaJbHBIX
IIPOU3BEJCHUH C UCIOJB30BaHUEM KMHOAMNAPATOB TOJIBKO B3sJIO CBOE Haudajuo. B To
BpEeMsl CHUMAQINWCh MPEUMYIIECTBEHHO HEMbIe (UIbMBI, MPECTABISIONINE
XYJI0’KECTBEHHYIO IIEHHOCTh B CHIIy OCOOCHHOCTEH BU3yaJIbHOTO Psija.

B nepeune, nannoM B 1. 2 [locTaHOBJIEHUS HE UMEETCSl YIIOMUHAHUS TTIOHSITUS
«ayJIMOBU3yaIbHOE IIPOU3BEICHUEY. [IpaBoBoii OoXpaHe MOJIEKAT
KHHeMaTorpapuyeckue ClieHapuu, KWHOJICHTHI.

XOTs aHHBIN MEepEeUYEHb HE SBIISETCS 3aKPBITBIM, Mbl MOXEM CJIeJIaTh BBIBO/I,
YTO 3aKOHOJIATEIFHO 3alUIIACTCs KMHEMATOrpapu4ecKuil clieHapuil, Kak OOBEKT,
SBJISIIOIIMICS  YacThlO  ayJUOBH3YyaJbHOTO OOBEKTa B €ro  TPAJAUIIMOHHOM
noHumanuu. Kunemartorpadudeckuii crieHapuii B JaHHOM cllydae MpeCTaBIseTCs,
KaK OOBEKT, CO3aBAaCMBbIii BMECTE C KMHEMATOTrpapUUYECKUM MPOU3BEIACHUEM, HO
CYILIECTBYIOIMN OTIEIBHO OT HEro, YTO HE MO3BOJIAET MPHU3HATH CaMy KUHOJIEHTY
€IMHBIM CJIO’KHBIM 00BEKTOM.

Cnenyer pa3o0paThCs, 4TO M3 ce0s MPEICTABISIET TaKOW OOBEKT Kak
«kuHOJIeHTa». OmpeneneHus AaHHOro MoHsATUs IlocTaHOBIIEHHWE TakkKe HE JaeT.
Hcxonsg W3 JOTMYECKOTO TOJKOBAHMS, a TaKK€ HCTOPUUYECKUX OCOOCHHOCTEW B
JAHHOM 00JacTH, MOXHO MPEIINOJIOKUTh, YTO KHHOJEHTa MpPEJCTaBIseT COOOM
3anevyaTieHHbI Ha MaTepUaIbHOM HOCUTENE BU3YAJIbHBIM PSAJ C MY3bIKaJIbHBIM

COMPOBOXKJICHUEM JIMOO B OTCYTCTBUE €ro. B cuiay Tex e HCTOPUYECKUX

! Tocranosnenne IIUK u CHK CCCP «OcHOBBI ABTOPCKOTO TIpaBa» [DIEKTPOHHBIA pecypc]: TMOCTAHOBIEHHE OT
30.01.1925 // CnipaBounas npaBoBas cuctema «Koncynsrantllimoc». — Pexxnm noctyna: http://www.consultant.ru.
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OCOOCHHOCTEW KWHOJICHTA SIBJSUIACH €IWHCTBEHHBIM MPOU3BEICHUEM, KOTOPOE
MOTJIO OBbI OBITH B TO BPEMsI C JTOJIEH YCIIOBHOCTH HA3BIBATHCS AYTUOBU3YATBHBIM.

16 mas 1928 roaa 6su10 npuHATO HOBOE IlocTtanoBnenue [{UK u CHK CCCP
«OCHOBBI aBTOPCKOTO npaBa»l. JIOKYMEHT HE3HAUUTEIBHO KOPPEKTUPOBAT HOPMBI
MPEBIYIIEr0 MMOCTAHOBJIECHUS U HE COAEP KAl MI3BMEHECHUH, KacalolMXcsa aBTOPCKUX
IpaB Ha KHHeMaTorpaduuecKue CliecHapUM U KHHOJIEHTHI.

JlaHHOE€ TOCTAaHOBJICHWE OBUIO WM3MEHEHO | JIOTIOJHEHO Jajee YKa3oM
[Ipesuanyma BepxoBHoro Cosera PCOCP or 31 mapra 1959 r°. JlaHHBIM yKa30M
YCTaHABIMBACTCSA CHEIUATBHBIA CyOBEKT, TOJHOMOYHBIA 001aaTh aBTOPCKUM
MPaBOM Ha KHWHOJIEHTBI: KHHOIPOU3BOJICTBEHHOE MPEANPUITHE. ABTOpP CLIEHApHUS B
TO K€ BpEMs UMEET MPABO Ha MOJYYECHUE BO3ZHATPAKICHUSI.

Cnenyet PEANOJIOKHUTD, 4TO MIpU3HAHUE aBTOPCTBA 3a
KMHOITPOU3BOJCTBEHHBIM MPEANPHUATHEM HE TMPEACTABISACTCS CIPABEIJIMBBIM U
yKa3bIBaeT HE HAa TBOPUYECKUU MPOIIECC CO3/IaHusl KUHODUIbMA, a Ha TEXHHUYECKYIO
COCTAaBJISIONIYIO.

Cutyanusi MeHsIeTCsl ¢ BBeJCHUEM B jeicTBUe B 1964 rony I'pakmaHckoro
Konexkca PCCDCP3, rae B ctatbe 475 cpean 00bEKTOB aBTOPCKOTO MIpaBa MOSIBISETCA
TakKOW OOBEKT, KaK «KUHO(MUIBMBI, TEJIICBU3UOHHBIE (UIBMBI, paguo- W
TEJICBU3UOHHbIC mepenaaun». IlosBiaeHWe mpaBOBOM OXpaHbl IS JAHHBIX
MPOM3BEICHUI MO3BOJIAET caenaTh BbIBO, uTO ¢ BBeAeHneM [ 'K PCOCP, xots u Her
OTIPENICIICHUS] «ayJIHOBH3yaJIbHOE IIPOM3BEACHUE, TEeM He MeHee, (aKTHICCKH
JIAHHBIN BUJI 00BEKTOB aBTOPCKOTO MpaBa HAXOJIUT MPABOBOE PETyJIUPOBAHUE.

[TosiBnsieTcss ONpeAeNieHHbI MepeyeHb OOBEKTOB, MPEACTABISAIOIUMX COOOH
BUJACOPST C MY3BIKAJIBHBIM COMPOBOXKIECHUEM, CO3JaHHBIX TBOPYECKHUM TPYAOM

Pa3HBIX YHAaCTHHUKOB C ITOMOIIBIO TCXHUYCCKHUX CPEACTB.

! Tocranosnenne IIUK u CHK CCCP «OcHoBBI aBTOPCKOT'O TIpaBa» [DNEeKTPOHHBIA pecypc]|: TMOCTAHOBIEHHE OT
16.05.1928 // CnipaBounas npaBoBast cuctema «Koncynsrantllmocy». — Pexxnm nocryna: http://www.consultant.ru.

’ Vkas IIpesunnyma BepxoBaoro Cosera PCOCP «O BHecennn nameHnenuit u nonoiaHeHuit B [locranosnenue BIIUK u
CHK PC®CP ot 8 okrsa6ps 1928 roma «O06 aBTOpcKOM mpaBe» [DneKTpoHHBIH pecypc]: ykaz ot 31.03.1959 //
CnpaBouHas npaBoBasi cucteMa «KoncynprantlImocy». — Pexxum nocryna: http://www.consultant.ru.

3 I'paxnaackuit Kogexc PCOCP [Dnextponnsiii pecypc]: 3akoH ot 11.06.1964 pen. ot 24.12.1992 // CnpaBounas
npasoBas cucrema «Koncynbrantllimocy. — Pesxum nocryna: http:/www.consultant.ru.
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OpHako AaHHBIE OOBEKTHI HE OOJAAAIOT OJHMMH M TEMH K€ CpEeICTBaMU
MPAaBOBOM OXpaHbl, UTO HE MO3BOJSET HAa3BaTh UX COBOKYIHOCTHIO BHJIOB OJTHOTO
€IMHOTO CII0KHOTO0 00BbEeKTa (ay/IMOBU3YalbHOTO MpousBeaeHus). imerorcst B BULy
CaMOCTOATENbHBIE OOBEKTBI, KAXKABIH M3 KOTOPBIX 00JIaaeT COOCTBEHHBIM
CIIOCOOOM 3aIllUTHI U pa3HbIMU CyOBbEKTaMU, UMEIOIIMMHU MpaBo Ha oOnananue. Taxk,
cormacHo cT. 496 I'K PC®CP, aBropckoe ImpaBOo Ha KHHOQUIBM WU
TEJICBU3MOHHBIN (DWIBM TPUHANICKUT TPEANPUATHIO, OCYIICCTBUBIIEMY €TO
ChEMKY, a Ha JIIOOUTENbCKUN KUHOPUIBM WJIU TEJIEBU3HUOHHBIN (DPUIIBM — €r0 aBTOPY
WJIU COaBTOpPaM.

Kpome TOro, Mbl HE MOKE€M TOBOPUTb O JIAHHBIX OOBEKTaX, KaK O €IUHBIX
CJIOXHBIX 00BEKTax, MOCKOIbKY B CT. 496 'K PCOCP coaepkutcst ykazaHue Ha To,
YTO aBTOPY CLEHApUs, KOMIIO3UTOPY, PEXKUCCEPY - IMOCTAHOBIIUKY, TJIaBHOMY
OMepaTopy, XYyHOKHHUKY - IIOCTAHOBIIMKY K aBTOpaM JPYTMX MPOU3BEIICHH,
BONIC/IINX COCTAaBHOM YacTbl0 B KUHO(PWIBM WU TEJICBU3UOHHBIA (UIIBM,
MPUHAJJICKUT aBTOPCKOE MPABO KAXKJIOMY Ha CBOE MpousBesieHne. Henb3st roBoputh
00 O0O0BEeKTe, SBISIOMMMCS EAUHBIM CJIOXHBIM, TPH YCIOBUM HAJIUYUsl B HEM
COJIEpKAIIUXCA OOBEKTOB, KaXKJbIH M3 KOTOPBIX 00JagaeT CcOOCTBEHHBIMU
croco0amMu 3alUThl U MOXKET ObITh OT/IETIEH OT IJIABHOTO O0BEKTA.

1993 ron 03HaMeHOBaH HOBBIM 3TAllOM B Pa3BUTUH aBTOPCKOTO MpaBa. 3 MUIOJIS
1993 ronma Obut npunHsAT 3akoH Poccuiickoit @enepaunn «O0 aBTOPCKOM MpaBe U
CMEXHBIX IpaBax». B [IaHHOM 3aKOHE B CTaThe 4 CpeAM OCHOBHBIX TOHSTHIA
MOSIBJISIETCS. TEPMUH «ayJAUOBU3YAJIbHOE MPOU3BEACHUE» U €ro OMpeieieHue: 3To
MPOU3BEACHUE, COCTOSIIEE U3 3a(PUKCUPOBAHHON CEPUM CBSI3aHHBIX MEXIY COOOM
KaJ[poB (C  COMPOBOXKACHHEM MM 0€3 COMPOBOXKACHUS HMX  3BYKOM),
npeaHa3HAaYeHHOE ISl 3PUTEIBHOTO M CJIyXOBOro (B Ciydae COMPOBOXKICHUS
3BYKOM) BOCHPUSTHUS C IOMOIIBIO COOTBETCTBYIOIIUX TEXHUYECKUX YCTPOUCTB;
ayJIMOBU3YyaJIbHBIC MPOU3BEICHUSI BKIIOYAIOT KMHEMATOrpaduIecKue mporu3BeICHUS

)51 BCC IMPpON3BCACHH, BBIPA’KCHHBIC cpeacrtBamu, AHaJIOTUYHBIMHU

! Bakon Poccmiickoii Oenepannu «O06 aBTOPCKOM TIpaBe M CMEXHBIX IpaBax» [DIEKTPOHHBIN pecypc]: 3aKOH OT
09.07.1993 N 5351-1 pen. ot 26.11.2004 // CnpaBouHas npaBoBas cuctema «Koncynsrantllmocy. — Pexxum nocryma:
http://www.consultant.ru.
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KUHEeMaTorpapuueckuMm (Tene- U BUACOPHIBbMBI, TUAPUIBMBI U CAaA(QUIBMBI U
TOMY TI0JI0OHBIE MPOU3BEACHUS), HE3ABUCUMO OT Croco0a UX MEePBOHAYAIBHON WU
nocyeayronieit pukcaium.

B naHHOM omnpeneneHny 3aKOHOJATENh MAaKCUMalIbHbIM 00pa3oM pPacKpbLl
COZIEp’KaHWE AyJUOBHU3YyaJIbHOTO IPOU3BEACHUSA, YEro OO HEro He JAejan
3aKOHOJIaTeIb, OTPA3UB HE TOJBKO MPU3HAKK, HO W TpPHUBEAS BUIBI OOBEKTOB,
KOTOPBIE MOTYT CUMTATHCS ayIMOBU3YyaJbHbIMU. [lepeueHb BUIOB ayAMOBU3yaIbHBIX
MPOU3BEACHUN  ABISIETCA  OTKPBITBIM.  JIaHHBIA ~ MOAXOJ ~ 3aKOHOJATENs
IIPEACTABIIACTCS KOPPEKTHBIM, TaK KaK B IIPAaBOBOM OXpaHE HYKJIAKOTCA HE TOJBKO
KMHO- W TeneduiIbMbl WM Kakue-Iubo Apyrue NpoU3BEICHUS, o0Iagaroue
IIPU3HAKaMHU ayJUOBU3YaIbHOIO, HO U MHOrue napyrue. Kpome toro, ¢ pa3BUTHEM
TEXHOJIOTHI, UCKYCCTBA M MHOTUX JAPYTHX c(ep, MOSBISIOTCS BCE HOBBIE BHUBI
IPOU3BEIACHUM,  CONPOBOXKIAEMBIX  BH3YyAJIBHBIM  PSIOM M 3BYKOBBIM
conpoBoxaeHHeM. [lo 3TMM mpuYMHAM JAeNaTh NEPEYEHb 3aKPBITBIM IPOCTO HE
IIPEACTABIIAECTCS PA3YyMHBIM.

B 1995 rogy Poccust npucoenuusercss K bepHCKOl KOHBEHILIMM IO OXpaHe
JINTEPATYPHBIX U XyI0)KECTBEHHbIX POM3BEICHMUIT . B CBSA3H ¢ 9THM MPEACTaBIACTCS
HEOOXOJMMBIM aHAJINW3 TPAKTOBKM AaHAJOTMYHBIX TMPOU3BEACHUM, JaHHOHW B
KouBenuuu. B crarbe 2 Mbl BUIUM TEPMUH «IMTEPATYPHBIE U XYJA0KECTBEHHBIE
MIPOU3BEJCHUEY», KOTOPBIA YK€ TMOSCHSETCS NepeuHeM BHUAOB 00beKTOB. Cpemaun
JAHHOTO TEpeYHsl YINOMHUHAIOTCS «KWHEMaTorpauueckue TMpPOU3BEHACHUS, K
KOTOPBIM MPUPABHUBAIOTCS NMPOU3BENICHUS, BBIPAXKEHHBIE CIIOCOOOM, aHAJIOTMYHBIM
kuHemaTtorpaguu». Ecau ¢ kuHemarorpaguuecKuMu Mpou3BEIEHUSIMU BCE MOHSTHO,
TO B (OPMYJIUPOBKE «IPOU3BEIACHUS, BBIPAKEHHBIE CIIOCOOOM, AHAJIOTUYHBIM
KuHemaTtorpapuu» ciueayer pazoodparbed. . Jlunmuk oTMedaer, 4To MO CMBICTY
bepHCKOW KOHBEHIIMM B TEPMUH «ayJWOBU3YaJbHbIE NMPOU3BEICHUSD BKIFOYAKOTCS
KUHEMaTorpapuueckue, a  TakkKe  «BHUJCONPOM3BENEHUS  (MPOU3BENCHMS,

HETMOCPEICTBEHHO  CO3JIaHHble g (UKcanuu Ha  BHUJACOHOCUTENE, OJHAKO

! BepHckas KOHBEHIMS [0 OXPaHE JHTEPATYPHBIX H XyIOXKECTBEHHBIX MPOHM3BEICHHH [DIEKTPOHHBIA pecypcl:
KonBenmmss ot 09.09.1886 // CnpaBounas mnpaBoBas cucrema «Koncynsrantllmoc». — Pexum nocryma:
http://www.consultant.ru.
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HeoOs3aTeNbHO MpeIHA3HAYEHHBIE JUIS TPAHCISIMKA [0 TEJICBUICHHUIO), a TaKKe
PaHONPON3BEICHIS .

[pucoemnaenne K bepHCKOW KOHBEHIMH CBHITPAlo OOJIBIIYIO POJb IS
Pa3BUTHS OTEYECTBEHHOTO aBTOPCKOIO IIpaBa, M, B YAaCTHOCTH, OTKPBHLIO HOBBIE
HOJIXO/BI TPU OXPaHe ayJAHOBM3YaJbHBIX MPOM3BEICHUM W pa3paboTKe IOJIOKEHHI
OTHOCHTEIIBHO JJAHHOTO OOBEKTA.

Wcxo/s U3 BBIIIECKa3aHHOIO, MOKHO CJIEJIATh BEIBOJ] O TOM, YTO TAKOH OOBEKT
aBTOPCKOTO IMpaBa, Kak ayJdOBU3yalbHOE IPOHM3BEICHHE, MMEET CPABHHUTEIBHO
MaJIyi0 HCTOPHIO, ¥ JIMIIb B TOCIEIHEE BPEMs 3aKOHOAATEIBCTBO CHOPMYITHPOBAIIO

OKOHYATEIbHBI MOAXO0J K HCCIEAyeMOMY OOBEKTY, B OCHOBHOM OJarojaps

MMPUCOCANHCHHUIO K BepHCKOﬁ KOHBCHIIHNH.

! Cm.: Jnmmuk 1, ABTOpCKOE TIPaBo U cMexxHbIe npasa / [lep. ¢ gp.; npeauciosue M. @enorosa. M.: Jlagomup;
Uz narensctso FOHECKO, 2002. C. 101.
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1.2 TlonsiTHe ayAHOBU3YaJIbHOI0 MPOMU3BEAEHUS KAaK 00bEKTa AaBTOPCKOI0

npaBsa B COBPEMECHHOM 3aKOHOAATEC/JIbCTBE Poccuu n JOKTPHHE

®denepanbHbIM 3ak0HOM OT 18.12.2006 N 231-03' 6bina BBeICHA B ACHCTBUE
yactb 4 [I'paxnaHckoro konaekca Poccuiickoit ®epnepaiuu, rAe yTBEPAUIOCH
OMpeNIeNICHNE TEPMHUHA «ayJIHOBHU3yaJdbHOE Mpou3BeaeHue». CormacHo m. 1 ct. 1263
'K PO ayanoBu3yasbHBIM IPOU3BENCHUEM SBISETCA NPOU3BEICHHUE, COCTOSIIEE U3
3a)UKCUPOBAHHOM  CEpPUU  CBSA3aHHBIX  MEXAy Cc0o0oM  m300pakeHud  (c
CONPOBOXKJICHHEM WIA 0€3 CONMPOBOXKIECHHUS 3BYKOM) W MpEeAHA3HAYEHHOE s
3pUTEIBHOTO M CIYyXOBOTO (B cCllydae CONPOBOXKACHHUS 3BYKOM) BOCHPHSTHS C
IIOMOIIBIO COOTBETCTBYIOIUX TEXHUYECKUX YCTPOMCTB.

Takke [OaHHBIM IYHKT COJEPXUT IMEPEYeHb BHJIOB ayJMOBU3YaJIbHBIX
IPOU3BENICHUH, B YUCIO KOTOPBIX BKIIIOUAIOT KHHEMATOrpaduueckue npou3BeIeHMs,
a TaKKe€ BCE TPOU3BEICHUS, BBIPAKEHHBIE CpPEICTBAMHU, AHAJIOTHYHBIMU
KHHEeMaTorpapuiyeckuM (Tese- U BUACO(OUIbMbI U IpYTrue NoA0OHbIE MPOU3BEACHHUS ),
HE3aBHCHUMO OT Coco0a uX MepBOHAYANIBHON WM NOCIEAYIOUIEH (PUKCAIUH.

B pesynbrare yCIOBHO ayAMOBHU3yallbHbIE IMPOU3BEIACHUS MACNATCS Ha JBa
BUJIAa: TMPOM3BEICHUSA KUHEMATorpauyeckue | MPOU3BEICHUS, BbIPAKEHHbBIC
CpelacTBaMH, MOA0OHBIMU KuHematorpaguuyeckuM. Ko BTOpoil rpymnme MOXKHO
OTHECTH Takhe OOBEKThI, KaK Teje- W BuaeohunbM. Pa3zneneHue Ha J1Be AaHHbIE
rpynnbl TPOBEAEHO MO CHOCO0Yy AEMOHCTPALMU: €CIU Al KMHeMaTorpaduyeckux
MPOU3BEACHUN XapaKTepeH MyOJUYHbIA Moka3 (0OBIYHO B KHHO3aJE), KOTOPBIH
MMEET CTOMMOCTHYKO OILIEHKY, 4YTO BbITeKaeT u3 PenepanbHoro 3akoHa 'O
roCcyJapCTBeHHOW moanepxke kuHematorpaduu Poccuiickoit @Depepanun» OT
22.08.1996 Nel26-®3% To Tene- n BUACO(DHILMBI, TEICTPOrPAMMBI, BHICOKIAIIBI H
Ipyrue TmoJ00HbIe OOBEKThl OOBIKHOBEHHO TPAHCIUPYIOTCS TIO TEJIEBUJICHUIO.

[TyOauuHbIi MOKa3 JaHHBIX MPOU3BEICHUN HE UMEET CTOMMOCTHOM OIICHKH.

! ®denepanbhblit 3akoH «O BBeJIeHHE B JielcTBUE YacTh deTBepTor ['paxkaanckoro Kogekca Poccuiickoii denepanmmy:
¢enep. 3akon ot 18.12.2006 N 231-®3 pea. ot 30.12.2015 // CnpaBounas npasoBas cuctema «Koncynsrantllmocy. —
Pexxunm noctyna: http://www.consultant.ru.
2 ®denepanbublit 3akoH «O BBeJeHUE B eHCTBUE YacTH yeTBepToi ['pakaanckoro Kogekca Poccuiickoit @enepammmy:
(enep. 3akon ot 18.12.2006 N 231-®3 pea. ot 30.12.2015 // CnpaBounas npasoBas cuctema «Koncynsrantllmocy. —
Pexum noctyna: http://www.consultant.ru.
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BriBog 0 TOM, 4TO KMHEMaTorpaguuecKkue Mpou3BEeICHHS U BUICO(DUIBLMBI HE
MOTYT OBITh MPUPABHEHBI K ayJIHOBHU3yaJIbHBIM TPOU3BEACHUSIM, MOATBEPKIACT H
cynebHas mpaktuka. Tak, OnpeneneHueM CyaeOHOW KOJUIETHH MO TPakIAHCKUM
nemam Bepxosroro Cyma Poccmiickoit @emepammn ot 02.03.2011 Ne51-I'11-11
YCTAHOBJICHO, 4YTO 3aKOHOAATEIbCTBO MPEAYCMATPUBACT HAIMYHUE IPOKATHOTO
YAOCTOBEPEHUS JIUILIb JJIsl TyOJIMYHON JEMOHCTPALUA KUHO- U BUI€O(UIIbEMOB, TOTa
KAaK MOHSTUE ayIHOBU3YaJIbHOTO MPOM3BEAEHUA, JaHHOTO B cT. 1263 'K P®, mmpe
MOHATHUS KUHO- U BUACO(PHIbMA.

W3 3aK0OHOIATENIBHOTO ONPEIEIICHNS] Ay THOBU3YaIbHOTO MPOU3BEACHUS MOKHO
BBIJICIUTh NPU3HAKHU, KOTOPBHIE MPHUCYIIM HMMEHHO JTAHHOMY OOBEKTY aBTOPCKOIO
npaBa. Bo-mepBbiX, colepkaHUEe JTAaHHOTO OOBEKTa XapaKTepU3yeTcs HaIudheM
3a()MKCUPOBAHHOM CEPUU CBA3AHHBIX MEXIYy coOoi n3obpaxkenuil. Kak ormeuaer E.
A. Magyp, «u300pakeHHs] JOJDKHBI MMETh OOIIYI0 HaIpaBICHHOCTb, €IUHYIO
HICHHYIO CMBICTIOBYIO HATPY3KY».”

Yro kacaeTcsi 3BYKOBOTO CONPOBOXAEHHUS, TO €ro HajJu4yhe HE SBISAETCS
00s3aTENIbHBIM ~ MPU3HAKOM JUIsl  JIIOOOTO  ayJIMOBU3YaJbHOTO  IPOU3BEICHUS.
@DakyJIbTaTUBHOCTh JJAHHOTO NMPHU3HAKa XapaKTepHa AJis JAaHHOTO 00ObEKTa MMEHHO B
Hamel ctpane. B T1o ke Bpems, Hanpumep, Coenunennsie ltatel AMepuku mnpu
aHaNMM3e ayJuOBU3YaJbHOTO TPOU3BEACHHS XapaKTEePU3YIOT €ro 00sA3aTeIbHBIM
COTIPOBOKICHUEM JIFOOBIMU 3ByKaMI/13.

PaccmatpuBasi omnpenesneHue gajnee, BUAUM YyKa3aHUE Ha LEIEBOM NMPU3HAK:
IPEeIHA3HAYEHHOCTh 00BEKTa ISl 3PUTEIBHOTO U CIYyXOBOTO BOCHpUATHA. JlaHHBIM

. 4
MPU3HAK UCXOJUT U3 caMoM cynHocTH oObekTa. E. A. Ma3yp™ yka3bIBaeT Ha TO, 4TO

! Ompenenenne CyneOHOM Koiermu mo rpakaaHckuM nenam BepxosHoro Cyna Poccuiickoit ®@enepanun «O6
OCTaBJICHUH 0e3 M3MEHEHHs pelIeHnss AITalickoro kpaesoro cynaa ot 13.12.2010, KOTOPBIM 9aCTHYHO yJOBIETBOPEHO
3asBICHHE O NPU3HAHWM YacTHYHO HeneiicTByrommnM 3akoHa Aunraiickoro kpast oT 04.12.1995 28-3C «O6 oxpane
o01IecTBeHHON HpaBCcTBEHHOCTH»»: ompenenenue ot 02.03.2011 Ne 51-I'11-11 // CnpaBounas mpaBoBas cucTteMa
«Koncynprantllnrocy. — Pexxum goctyma: http://www.consultant.ru.

>Cm.: Ma3syp E.A. KunoduiasM 1 MHBIE ayTHOBH3YyaIbHBIE IPOU3BEICHISI KaK 3JIEMEHTHI CJIOKHOTO 00BEKTa
aBTOpcKuUX npas // FOpunuueckuit mup. 2011. Ne 11.

*Cwm.: [TepBaueBa O.A. PerynupoBanue npas aBTOPOB ayIHOBH3YaJILHOTO ITpou3BezieHus B Poccun, BenkoOpurannmy,
CIIA u ®pannuu // Educatio. 2015. Ne 2.

*Cm.: Ma3syp E.A. KunoduiasM 1 wHBIE ayJHOBHU3YaTbHBIE IPOU3BEICHNS KaK JJIEMEHTHI CII0KHOTO 00BEKTa
aBTOpcKuX npas // FOpunuueckuit mup. 2011. Ne 11.
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npu pa3zbope TOHATUS «ayJUOBH3yaJbHOE» Ha JBE YacTH, TO B IIEPEBOJAE C
JTaTUHCKOTO «audioy - «ciymaioy, a «Videoy - «BIKy».

YuuThiBas €QUHCTBO 3BYKOBOW M BU3YaJbHOM COCTaBIIAIOIICH, BO3HUKACT
IPOTUBOPEYME,  CBSA3AHHOE C  HEOOA3aTENBbHOCTBIO  HAJIM4YMS  3BYKOBOIO
CONPOBOXACHUA. B Hame Bpemsi mojaBisioliee OOJBIIMHCTBO ayIUOBU3YaJbHBIX
IIPOM3BENICHUI UMEET 3BYKOBOE COIIPOBOXKIeHUE. TeM He MeHee, T0JJOOHbIE 0OBEKTHI
MOTYT cO3JaBaTbcsl U 0e3 Hero. Tak, HampuMep, HEKOTOPBIE PEXKUCCEPBI U CETOIHS
oOpalarTcs K CTWINCTUKE HEMOTO KUHO.

YuuTsiBas JaHHOE OOCTOATENBCTBO, MOJAXOJ 3aKOHOAATENS MPHU BBIACICHUU
JBYX MPOTUBOPEYALINX APYT APYTy NPU3HAKOB MPEACTABISETCS HELEIECO00Pa3HBIM.

OpHako, B JATEpaType BCTPEYAETCS TOYKA 3pPEHUs, COTJIACHO KOTOPOU
OCHOBHBIM NIPEAHA3HAYCHUEM AyJAMOBU3YaAJIBHOIO NMPOW3BEACHUS NPU3HACTCS JIUIb
3pUTENIBHOE BOCIIPUSITHE, B PE3YJbTaTe KOTOPOTO JUIsl 3pUTENsT BO3HUKAET 3(P(eKT
PEANBHOCTH ABMXKYIIUXCS 00BEKTOB. DTO MOXKET OBITh JOCTUTHYTO U 0€3 CIyXOBOTO
BocnpusaTus. Tak, A. ArajKaHsH MUILIET, YTO JAHHBIA 3(PPEKT peaqTbHOCTH SABISETCA
HEOTHEMJIEMO# XapaKTEePUCTUKOMN ayMOBU3YaIbHOTO POU3BEICHHS .

Ha wHam B3rasg, HEOOXOOUMBIM ObLIO Obl MHpHU3HATh (HaKyJIbTaTUBHBIM
IIPEIHA3HAYEHHOCTh AYJUOBU3YaJIbHOIO NPOU3BEACHUS ISl 3BYyKOBOIO BOCIPHSTHS,
TaK KaK HaJIM4YMe 3ByKOBOT'O COIPOBOXKJICHUS HE SIBISIETCS 00s13aTEIbHBIM IPU3HAKOM
TaKOIro OOBEKTA.

[locmenuuii  OpuU3HAK  ayJUMOBU3YAJIbHOTO  IPOU3BEIACHHMS,  YKa3aHHBIU
3aKOHOAATENEM — BO3MOYKHOCTH €r0 BOCIIPUATHS C TOMOIIBK) COOTBETCTBYIOIIUX
TEXHUYECKUX YCTPOMCTB. TO €CTh, ayAMOBU3YaJIbHOE IPOU3BEINEHUE OKAa3bIBACTCS
HEpa3pblBHO CBS3aHO C COOTBETCTBYIOIIMM TEXHUYECKUM YCTPOMCTBOM, Kak
€MHCTBEHHBIM CPEACTBOM €ro BochpusTHs. [Ipm OTCYTCTBHM Takoro ycTpoiicTBa
CTAaHOBHUTCSI HEBO3MOXXHBIM BOCIIPOU3BEIEHUE, A, CIEIOBATEIbHO, U BocnpusThe. Ha
HaIll B3IV, JAHHBIA MPHU3HAK MOYKHO OXapaKTepU30BaTh M KaK HEOOXOIMMOCTh

00OBeKTUBHOM (opMbl TpousBereHusi. OO0bexkTHBHAas ¢GopMa JaHHOTO OOBEKTa

1
CwMm.: Arapxanass A. [loHaTHe 1 IpU3HAKK ayAHOBU3YaIbHOTO MPOM3BeAeHUs // IHTenneKkTyansHast COOCTBEHHOCTb.
ABTOpCKO€E paBo U cMexkHbIe npaBa. 2011. Ne §.
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ABJISICTCS. TECHO CBSI3aHHOW C MAaTEpPUAJbHbIM HOCHUTEIIEM, a COOTBETCTBYIOILIWE
TEXHUYECKHE YCTPOMCTBA OOYCIaBIMBAIOT €€ CYIIECTBOBAaHWE. |EXHHYECKHE
YCTPOMCTBA MOTYT TIPEACTABIATh COOOM KHHOMNPOEKIIMOHHOE O0OpyAOBaHUE,
pa3TuYHbIC MEIUa-TIPOUTPHIBATEIN, BUACOMArHUTOMOH | T. 1.

KpoMe mnpu3HakoB, BBITEKAIOIIMX W3 3aKOHOJATEIBHOIO ONpEIEIICHUs, B
JUTEpaType OTMEYAIOTCS U APYrUE, MOSBUBIINECS B PE3YyJbTAaTe aHAIU3a CYLIHOCTU
ayJIMOBU3YaJbLHOTO MPOU3BEJCHHUS, KaK €IMHOTO CJIOKHOI0 00OBEKTA.

Tak, E.C. KoTeHKO BBIAENSET TaKOW MPU3HAK, KAaK €IUHCTBO MPOU3BEIACHUS,
KOTOPBIM  XapakTepHU3yeTcsl JI0OW CIOXHBIA 00BbeKT. To ecTh, €IMHCTBO
BBIPAKAETCA B TOM, YTO PAa3JIUYHBIC PA3HOPOJHBIE PE3YJIbTATHl MHTEIUICKTYaJIbHOU
NEATEIbHOCTH BXOJSAT B CTPYKTYPY HOBOTO CaMOCTOSITEIbHOTO OOBEKTa Kak
L[EJIOCTHOTO npomBez[eHI/ml. Mbl HE MOXEM TOBOPUTH 00 ayJIuOBU3yaIbHOM
MpOU3BEJCHUU, Kak 00 OO0BbeKTe, TMOABUBIIEMCS B pe3yjbTaTe CIOXKCHHUS,
KOMOMHUPOBAHUSI Pa3HOPOJHBIX OO0BEKTOB. Bce oTnenbHbIe MNpOU3BEACHHE,
CO3/IaHHBIE BMECTE C AyJIMOBU3yaJbHBIM IMPOU3BEACHUEM, 'HOrJomarTca’ um. O
HEJICIMMOM €IMHCTBE BXOJSIIMX B COCTAB PE3YJIbTATOB HWHTEIUICKTYaJIbHOU
neaTrelibHOCTH mumer U A. ArampkansdH. OH yKa3bIBaeT, 4YTO JaHHBIH OOBEKT
SBJIIETCSI «CUHTETHUYECKUM» TI0 CBOEH TMpUpoie W OOBEIUHSET pa3InyHbIC
pPE3yNbTaThl HHTEIUIEKTYAIBHOM JESTEIHHOCTH, IPEOOPaKasiCh B OJIMH 3aKOHUYEHHBIH
00BEKT’.

Brinenenre naHHOTO MpU3HAKa UMEET OOJBIIOe MPAKTUYECKOe 3HAUCHUE, TaK
KaK pa3jinyHble OOBEKThI, BXOJAIIME B COCTAB €IMHOTO CJIOKHOTO O0OBEKTa, HO HE
CYILIECTBYIOIIME OTACIBHO OT HEro (3BYKOBOE COMNPOBOXKICHHE, CIICHApHii), He
MOJJIEXKAT CAMOCTOSATENIBHOM IpPaBOBOM oOxpaHe. [IpaBoBoMl 0OXpaHOUW NOJIB3YyeTCS
TOJILKO CaM €IUHBIN CIIOKHBIA OOBEKT.

N3 mnpeapiaylmiero mnpu3HaKa MOXKHO BBIBECTHM TAKYKH) XapaKTEPUCTUKY
ayJIMOBHU3YaJbHOTO TPOU3BEACHUS, KaK Pa3sHOPOJHOCTb €ro  COCTAaBJISIOLINX

OOBEKTOB, TO €CTh €ro CIOXHYIO CTPYKTYpy. JlaHHBIA NpHU3HAK TakXke Ha3bIBAIOT

' Cm.: Kotenko E.C. TToHsiTHE H IPH3HAKH MyIbTHMEIHIHOTO mpoxykTa / Lex Russica. 2013. Ne 6
? Cm.: Arapxansia A. TIOHSTHE M PU3HAKH Ay IHOBH3YATEHOIO MPOU3BeIeH s // MHTeIIeKTyalbHast COBCTBEHHOCTS.
ABTOpCKO€E paBo U cMexkHbIe npaBa. 2011. Ne §.
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«MHOTOCJIOMHOCTBIO» Tpou3BeAeHus, B yacTHOCTH, E.C. bacMaHoBa Ha3bIBaeT €ro
"MHOTOCTOMHOCTBIO, HITH YCIOKHEHHOCTBIO CTPYKTYphI"'. M3BECTHBIH pOCCHitCKHMiA
uuBwincT B. A. Jlo3opueB numieT: "C pa3BUTHEM TEXHUKH MOSBUIHNCH BEChbMa
CJIO’KHBIE OOBEKTHI, KOTOpPbIE, KaK MPaBUIJIO, MPOCTO HE MOTYT OBITh CO3JJaHbI OJHUM
JULOM, K TOMY K€ OHHM COCTAaBISIFOT MPOAYKT PAa3HOPOJHOW HeATEeNbHOCTH. WX
dbopmHpoBaHUE SBISETCSA PE3YJIbTATOM MHOTOCIOMHOTO MpOIecca, KOorjaa OHU JIUIa
CBOEH TBOPYECKOW IEATEIIBHOCTBIO CO3JAI0OT 3JIEMEHTHI, UCIOJIb3yEMbIE HA BTOPOM
ATane yxe APYruMHU JIMIAMHU JIJIsl CO3JaHusl KOMILJIEKCHOTO 00bEKTa B nemom',

Tak, 4TO KacaeTcs CTPyKTYpbl ayAMOBU3YAIIbHOTO IIPOU3BEICHUS, TO UCXOIS U3
ToakoBaHus 1. 2 cT. 1263 'K P®, MOXHO BBIICIIUTH CIEAYIOIIME BXOISIINE B €rO
COCTaB OOBEKTHI: CIEHAPHUI, MY3bIKaJbHOE COMPOBOXKICHUE ayJIUOBU3YabHOTO
npousBeacHuss. HeolHO3HaYEH BONPOC € ONPENEIEHHEM COCTABHOW YaCTH, KOTOpast
CO3/aeTCsl PEKUCCEPOM-TIOCTAHOBIIIMKOM, TaK KaKk OHa HUKaK HE OOBEKTHUBUPOBAHA.
MoskHo ObUTO OBI CKa3aTh, YTO paboTa peXHUCCEPa-MIOCTAHOBIIMKA B KOHIIE KOHIIOB
BBIPAXKAETCA B CaMOM ayJAWMOBU3YAJIbHOM MPOW3BEICHHHM, HO B TO K€ BPEMS 3TO
MPEACTABIACTCS HEOOOCHOBAaHHBIM, TaK KaK 93TO IPOU3BEJCHUE IIPEICTABIISCT
KOHEYHBI pe3yibTaT, €IWHBIA CIOXHBIM OOBEKT, CO3JAaHHBIM TPYIOM pa3HbIX
YYaCTHUKOB M IIOSIBUBLIMKCS B PE3yJbTAT€ TBOPYECKOI'O CHHTE3a BOLICAUIMX B
COCTaB pE3yJIbTaTOB MHTEIUIEKTYAIIbHOM JAEATENbHOCTH. MOYXKHO MPEAINOIOKUTh, YTO
O00BEKTUBHOCTh TBOPUYECKOTO BKJIA/Ia peKUCccepa MOSIBISIETCS 32 CUET TOTO, YTO OH Ha
OCHOBE CIICHApHs, HAMUCAHHOTO CIEHAPUCTOM ISl OMNpPEACICHHOTO (puiibMa,
pa3palaThIBaeT PEKUCCEPCKUN CLIEHAPUM M MOCTAHOBOUHBINA MPOEKT. M XOTS 3TO HE
ABJIIETCSI OKOHYATEJIbHBIM pPEe3YyJbTaTOM TBOPUYECKOW pabOThI, a CKOpEEe 3TAloOM €ro
TBOPYECKOM JEATETbHOCTH, MOXHO TOBOPUTh O HAIMYUU OOBEKTUBUPOBAHHOTO
pe3yabpTaTa HHTEJUICKTYAJIBHOUN NESITENTbHOCTH.

Cpenu  apyrux  OPU3HAKOB,  XapaKTEPU3YIOIIMX  ayJIHOBU3YaJbHOE
MpOU3BEJCHUE, KaK CIOXHBIA 00BbekT, E. B. ['pymmnHa Beigenser HE0OX0AMMOCTh

BKJIFOUCHHUA €TI0 B I/IqupHBIBaIOH_II/Iﬁ MNEPCUCHDb CIIOKHBIX 06’BCKTOB, HE HOIIJ'IC)K&HII/II‘/JI

! Bacmanosa E.C. WHTepHeT-caliT Kak 00BEKT UMYIIECTBEHHBIX MPaB: JHC. ... KaH]I. IopuI. Hayk. M., 2010.
2 Jozopues B.A. MnTtennexryansueie npasa: [lonstue. Cucrema. 3anaun koandukanuu. CoopHuk crareir. M., 2005. C.
146 - 147.
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pPaCIIMPUTETLHOU TpaKTOBKel. Jaunblii nepedens ykazad B 1. 1 ¢1. 1240 'K PO, u B
HETrO BXOJST: KHHO(PWIBMBI U MHBIC ayJHOBU3YATbHBIC MPOU3BEICHHUSI, TeaTPaTIHLHO-
3pEeUIIHbIC TPEICTABIICHUS], MYIbTUMEANINHBIEC TPOTYKTHI M 0a3bl JAHHBIX.

OpHako, Ha HAII B3I, CAMO BKIIFOUCHHE B TIEPEUEHB CIIOKHBIX OOBEKTOB HE
COBCEM KOPPEKTHO BBIIEIATH B KAUECTBE OTAECIBHOTO MPU3HAKA, XapaKTEPU3YIOIIETO
CIOXKHBIM 00beKT. C TaHHBIM TMOJXO0JIOM MOYKHO HE COTIJIACUTHCS B CHIIy TOTO, YTO
JAHHBIA TpPHU3HAK HE HECEeT B ce0e COJIepKATENbHOW XapaKTEPUCTUKHU CIOKHOTO
00BeKTa, OH  JMIIb  XapakTepuszyeT  (opMaJbHYIO 00yCJIOBIIEHHOCTh
ayJIMOBU3YaJIbHOTO MPOU3BEICHUS, KaK CIIOAKHOTO 00BEKTA.

Hanee E. B. I'pymnHa oTMmeudaeT CyOBEKTHBIM MPU3HAK: B KA4YECTBE JIUII,
OpPraHU30BaBIIUX CO3/IaHUE CIOKHBIX O0OBEKTOB, MOTYT BBICTYIATh Kak (pU3NUYECKUE,
TaK U IOPUAMYCCKHE JHIA PA3IHIHBIX OPraHW3AIMOHHO-TPAaBOBEIX (opm’. O
HEOOXOJMMOCTH  XapaKTePUCTHUKE CYOBEKTa, CO3JaBIIEro  ayJAHOBU3YyaIbHOE
npousBeaeHue, numer U A. AramkaHsH. OH B KauyeCTBE NPHU3HAKA BBIACISIET
HaJu4yue H3roToBUTENs (T. €. CHeu(UUECKOTO0 HMEHHO IJisi JaHHOTO OOBEeKTa
CyOBeKTa, OPraHM30BABIIETO IPOU3BOICTBO - IPOAIOCEPa)°.

[lepBblii mpU3HAK 3/1€Ch BHICTYIAET OOLIMM MO OTHOILIEHUIO KO BCEM CJIOKHBIM
00BEKTaM, B TO BpeMs KaK BTOPON KOHKPETU3UPYET CYOBEKT OTHOCUTEILHO UMEHHO
ayJIMOBU3YaJIbHOIO MPOU3BEIACHUS.

Cnenyer ompeAenuTh, KTO HUMEHHO SBISETCS JIUMIOM, OPTraHU30BaBIIUM
co3nanue ciokHoro oowvekra. Ct. 1240 'K PD He comepuT OTBETa HA JTaHHBIM
Bonpoc. Pa3zpacHenne Ob10 gaHo B Ilocranosnenuu Ilnenyma BC P® u [lnenyma
BAC P® «O HEKOTOpBIX BOIPOCAX, BOBHUKIINX B CBI3U C BBEJACHHUEM B JCHCTBUE
yactu uderBepToil ['paxknanckoro komekca Poccuiickoii @epeparuu» ot 26 mapta
2009 r. Ne 5/29°, B coorercTBHE ¢ 11.19.1 KOTOPOTO MO/ JHIOM, OPTAHH30BABIIHM

CO31aHHUC CJIOKHOI'O O6’beKTa, IIOHUMACTCA JIMIO, OTBCTCTBCHHOC 3a OPraHHU3allUIO

! I'pymmna E.B. CioxHbIe 06beKThI KaK HOBAs KATEropus // 3akoHoaaTenseTBo. - M., 2009, Ne 2. - C. 26-31.

? Tam sxe. C. 26-31.

3 Cwm.: Arapxansia A. TIOHATHE M PU3HAKH Ay IHOBU3YaTbHOTO IpOuU3BeaeH s // IHTeIIeKTya mbHas COBCTBEHHOCTS.
ABTOpCKOE IpaBo U cMexkHbIe npaBa. 2011. Ne §.

* TlocranoBeHue ITnenyma Bepxosrnoro Cyna P® u Ilnenyma Bricmero Apourpaxksaoro Cyna P® «O HexoTopbIx
BOIIPOCAX, BOZHHUKIIMX B CBSI3M C BBEJCHHWEM B JieiicTBHE dYacTW ueTBepTod ['pakmaHckoro kojekca Poccuiickoit
Denepanumn» [DneKTpoHHBIH pecypc]: mocraHoBieHue oT 26.03.2009 r. Ne 5/29 // CnpaBounas mpaBoBasi cucTeMa
«Koncynbrantllmocy. — Pexxum nocryna: http://www.consultant.ru.
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mporecca CO3JaHus TaKoro OOBEKTa, B YACTHOCTH JIMIIO, B3sIBIIEE Ha ceOs
WHUIIMATHBY W OTBETCTBEHHOCTh 3a CO3JIaHWE COOTBETCTBYIONIETO OOBEKTa
(mpojrocep u T.10.).

MoKHO cliesiaTh BBIBOJI, UTO HApsIy ¢ TEMH IPU3HAKAMH, KOTOPBIC BBIBOIATCS
U3 3aKOHOJATEIhHOTO  OMpECNICHUS  ayJHOBH3yalbHOTO  IPOU3BEACHUSA, B
JUTEepaType TaKKe MpeIaraeTcs BBIACIATh MPHU3HAKH, XapaKTePU3YIOUIUE TaHHBINA
o0BeKT ¢ ¢opManbHON, a HE coaepkaTelbHOW CcTOpoHbl. Kpome TOTO,
HEMAJIOBAXXHBIM SIBIISIETCSI OTPECIICHUE TeX XapaKTEPUCTHUK, KOTOPHIC BBHITEKAIOT U3
caMO¥ CYIIHOCTH ayJIHOBHU3yaJIbHOTO TPOU3BEACHUS: 3TO OOBEKT aBTOPCKOTO MpaBa,
TO €CTb, SIBIISICTCS PE3yJIbTATOM TBOPUYCCKOM JEATEILHOCTH, KPOME TOTO, 3TO OOBEKT,

SBJISTFOITAMUCS CIIOKHBIM 1O cMbICy cT. 1240 'K PO.
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2. AMymecTBeHHbIE U JINYHbIE HEUMYIIIECTBEHHbIE MPaBa HA
ayJHOBH3yaJIbHOE NMPOU3BeAeHUE
2.1 Cy0beKThl, NPAaBOMOYHbBIE 00,1a1aTh PABAMHU HA ayIMOBH3YyaJIbHOE
NPOU3BeIeHUE

CyObekTaMu MpaB Ha ayJIUOBU3YyaJIbHBIE MPOU3BEJEHUS MOTYT OBITh Kak
dbu3nyueckue, Tak U OpUIAYECKHe Nuia. B mepBom ciiydyae pedb uaetr o0 aBTopax
IIPOU3BEICHUS, MEpeYeHb KOTOpbIX JaH B . 2 cr. 1263 T'K P®. Kpome Toro,
CyOBEKTOM IPaB MOXKET ObITh MPOAIOCEp — TPAXKIAHUH WM IOPUANYECKOE JUIO (CT.
1240 'K P®).

Jns Havasia paccCMOTPUM BONPOC, KTO MOXKET IMPU3HABATHCS aBTOPOM
ayauoBu3yanabHoro mnpousBeaeHus. CormacHo n. 1 cr. 1228 T'K P®, aBTropom
pe3yabTaTta MHTEIUICKTYaIbHOM JEATeIbHOCTH NMPU3HACTCS TPakJIaHUH, TBOPUYECKUM
TPYAOM KOTOpOrOo CO3JaH Takoh pe3yiaprar. B n. 2 cr. 1263 TK P®
KOHKPETU3UPYETCS, KTO HMEHHO  SBIISIETCS  aBTOPOM  ayJUOBU3YAIBHOTO
MPOU3BEACHUS, KaK pe3yIbTaTa UHTEIUICKTYIbHOU AesTeIbHOCTH. Takas crenuduka
HEeoOXoaMMa B CHIIy CaMOM CYIIHOCTH ayJAHOBU3YaJIbHOTO TPOU3BEICHUS, Kak
€UHOTO CJI0KHOTO 00BEKTa, KOTOPHIN, K TOMY ke, CO3/Ia€TCSI B COAaBTOPCTRBE.

Jns crpaH-usieHOB BEepHCKOW KOHBEHUMU €€ IMOJIOKEHHUSIMH YCTaHOBJICHA
cB0OOJIa ompe/esieH!s] aBTOPOB ayIMOBU3YyaIbHOTO TIpOoU3BeeHusl. B cooTBeTCTBUM
co cT. 14bis KOHBeHIMU, OMpPEACIICHUE JIUI[ — BJIAJICNbIIEB aBTOPCKOrO IMpaBa Ha
KHHEeMaTorpapuyecKkoe MPOU3BEACHUE COXPAHSIETCS 32 3aKOHOATEIbCTBOM CTPAHBI,
B KoTopoill uctpeOyercs oxpana. Tak kak Poccuiickas ®enepauust sBisieTcs
rocy1apCTBOM-4JICHOM bepHCckoil koHBeHuMu ¢ 13 mapra 1995 roma, Ha Hee
pacnpocTpaHsieTCsi JEMCTBHUE JIaHHOTO TIOJIOKEHHS O CBOOOJIE OMpeeIeHUs
aBTOPCTBA.

B coorBerctBun ¢ m. 2 cr. 1263 I'K P®, aBTopamMu ayanoBH3yaJbHOIO
MPOU3BEACHUSL SIBIISIIOTCS PEKUCCEP-TIOCTAHOBIINK, aBTOP CLEHApHUS, a TaKKe
KOMIIO3UTOP, SIBJISIONIUNCS aBTOPOM MY3BIKAJIBLHOTO MPOU3BEICHUS (C TEKCTOM WM
0e3 TekcTa), CrenuaIbHO CO3AAHHOTO JJISi ATOTO ayJIUOBU3YaIbHOTO MPOU3BEICHUS.

Bce ABTOPLI IPOU3BCACHUA SABJIAIOTCA (1)I/ISI/I‘ICCKI/IMI/I JUunamMu, Ka)K)IBIﬁ H3 HUX
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OCYILECTBISIET CBOIO (DYHKIMIO, BHOCHUT CIeUU(UUYECKUN TBOPUECKUI BKJIAA TNPHU
npou3BoACTBe punbma. Tak, pexuccep pyKOBOIUT MOCTAHOBKOM ayAMOBU3YalIbHOTO
IIPOU3BEIACHUS W MUIPOM 3aJCHCTBOBAHHBIX B IIOCTAHOBKE akTepoB. CrLeHapucT
CO3JAaeT  JINTEpaTypHOE  MPOU3BEACHHE, KOTOPOE  JIOKHUTCI B  OCHOBY
ay[MOBHU3YyaJlbHOTO  mpou3BeAcHUsA.  KommosuTop  co3maeT  My3bIKaJIbHOE
IIPOU3BENIEHUE, UCIIOJIb3YEMOE B (PHIIBME.

[lepeueHb aBTOPOB ayAMOBU3YaJbHOTO MPOU3BEIEHUS SIBISECTCA 3aKPBITBIM U
HE IIpPEeAnojaraeT B KadeCTBE TAaKOBBIX JPYTUMX JIAI, BHECIINX 3HAYUTEIbHBINA
TBOPYECKHUH BKJIaJ M ChITPABIIMX KIFOUEBYIO POJIb MPU CO3JAHUU ayAHUOBU3YaIbHOIO
IPOU3BEJEHUS (HapUMep, ONepaTop, XyA0XKHHUK, PEKUCCEp MOHTaXa U T. A.). Eciun
UX TBOPYECKMH BKJAJ BBIpaXXaeTcsi B OOBEKTHMBHOW (oOpME, TO OHHU CUUTAIOTCS
aBTOpaMHU MPOMU3BEACHUN — COCTAaBHBIX YACTEM ayIMOBHU3YaJbHBIX NPOU3BEICHHM,
HE3aBUCUMO OT TOrO, CO3JaHbl JAHHBIC IPOM3BEICHHS B INPOLECCE CHEMOK WIH
HE3aBUCUMO OT HETO.

OpHako OTHOCUTENBHO JAHHOTO TIOJIOKEHHUS] CYLIECTBYET MAHCKYCCHUS: B
IOPUIUYECKON JINTEpaType TOBOPSAT O TOM, YTO IEPEYEHB JINL, UMEIOIIHUX MPaBO
CUMTATBhCSl ABTOPAaMHU ayJIMOBU3YaJbHOTO TNIPOM3BEACHUS, HE JOJDKEH SBISATHCA
VICYEPIIBIBAFOIIIMM.

3akoHo/aTenh 000CHOBBIBAET (HOPMYITUPOBKY HOpMBI 1. 2 cT. 1263 'K PD
TEM, 4YTO Ha3BaHHbIE B CTAaTb€ YYAaCTHUKU NPHUBHOCAT B OKOHYATEJIbHOE
npou3BeacHUe Hanbosee Ooubmiol BKIan. Ho pa3Be MokHO Tak 0000IIaTh BKIAd
KOKJIOTO Y4YacTHUKAa co3laHus (uubma? Beap Kaxaplii CheMOYHBIA MpoLECC
WHIUBUYAJIEH, TJE€ POJM YYaCTHUKOB MOTYT BapbUpOBAaThCS B 3aBUCUMOCTH OT
3HAYUMOCTU. B OTHENbHBIX aylIHOBHU3YaJbHBIX NPOU3BEACHUSAX POJIb XYAOKHHUKA,
HaIlpuMep, CYyIIECTBEHHO Bblaensierca. (OCOOEHHO 3TO 3aMETHO B MyJbTQHUIbMAX,
I'JIe CO3/1aHKE XYA0KECTBEHHBIX H300PpaKEHUI UTPaeT OJHY U3 KIIOUEBBIX POJICH.

AyanoBU3yaIbHOE TMPOU3BEICHUE TNPENCTABISICT COOOW EAMHBIA CIIOKHBIN
OOBEKT, KOTOPBIM «BKJIIOYAET B c€0S TBOPUECKMH BKJIAJ MHOXKECTBa PabOTHHUKOB,

OIHAKO HE CBOJUTCA K CYMMC 9THUX TBOPYCCKHUX BKIIAJI0B, a NPCACTABIIACT coOou
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NPUHIMIHATBHO HOBOE MPOHM3BENCHHE» . 3a4acTyio He TONBKO JIMIA, yKA3aHHBIC B
3aKOHE B KayeCTBE AaBTOPOB  ayJAHOBU3YaJIbHOTO MPOU3BEIEHUS, BHOCAT
3HAYUTEIbHBI TBOPYECKUH BKJIAJ B CO3/JaHHUE MPOU3BEACHHUS. DTO MOTYT ACNaTh U
XYJ0KHUK-TTIOCTAHOBIIHK, U ONEPAaTOP-MOCTAHOBIINK, U Apyrue auua. [Ipuznanue 3a
JTaHHBIMU JIUIIAMH TIpaBa aBTOPCTBA JIMIIL HAa CBOE MPOW3BEICHUE, TIPOTUBOPEUHT
IIPaBOBOM MPUPOJIE ayANOBHU3YaTIHHOTO MTPOU3BEICHU.

Kak ormeuaet B. A. [{o3opies, "npu oxpaHe TOIBKO 3JIEMEHTOB, BXOISAIIUX B
COCTaB €IUWHOTO CIIO)KHOTO TBOPYECKOTO MPOIYKTAa, HEBO3MOXXHO HCITOJIb30BAHUE
00bekTa B renoM"’. Takum 06pa3oM, Kak i abCypaHO ObLIO ObI TOBOPHTH O TOM, HTO
CIICHAPUCT, KOMITO3UTOP M PEXUCCEp 00JaAAI0T aBTOPCKUMH IpaBaMU KaXKIbIi Ha
CBOE€ IPOM3BEJEHUE, TaK M HECHPABEUIMBO IPU3HABATH KaXJOro W3 JPYTUX
YYaCTHUKOB CHEMOYHOTO MPOIIECCa, BHECHINX 3HAUMUTENbHBIA TBOPYECKUH BKIIAT,
aBTOpaMHU Ka)kJIOTO Ha CBOE MPOU3BEACHHUE.

Heo0xoaumMo OTMETUTh, YTO JIpYrHe MPOM3BENEHUS, KOTOPhIE CO3AaBAJIUChH B
nporecce padoThl HA/ ayAHMOBH3yaJbHBIM MPOU3BEACHUEM M HCIIOIB3yEMbIE B HEM,
OOBIYHO HE MOT'YT MCIOJIb30BaThCS HE3aBUCUMO OT HETO U COCTOAT B HEPa3pbIBHOM
CBSI3M C ayAHOBHU3YaJbHBIM MpoH3BeacHHEeM. Hampumep, eciu peus uuet o paborte
XYJOKHUKA, KOTOPBIA CO3MAa€T CBOE TMPOMU3BEACHHE Ui HEMOCPEIACTBEHHOIO
UCIIOJIb30BaHUSl B ayJAMOBHM3yaJbHOM MPOM3BENCHUH, M TMPU HCIOJIb30BAHUU
KOTOPOTO B OTPHIBE OT MPOU3BEICHUS, TEPSETCS TBOPUECKHM 3aMBbICE.

Xotenoch Obl TakKe MPUBECTH B NpUMEp HAOUPAIOUIYIO0 MOIMYJISIPHOCTD
npodeccuto cnenuanucTa mo co3gaHuto cneudd@exTtoB. B BBICOKOOIOIKETHBIX
KapTUHAaX, KOTOPBIE CO3/AOTCA C OOJIBIIUM KOJIMYECTBOM crelpd@ekToB, padoTa
JAHHOT'O CIIeMaINCTa HE MOXET ObITh HEIOOLIEHEHA, KaKk MUHHUMYM, B CUITy CBOEH
CII0)KHOCTH.

PaccmoTtpeB XOTs ObI 3TH IPUMEPHI, MOKHO ClI€JaTh BHIBO, YTO POJIb KaXKI0TO
y4yacTHUKa B TPOIIECCE CO3JaHUS ayIUOBU3YaIbHOTO MPOU3BEICHUS MOXET U

JIOJDKHA OBITH OlICHEHA WMHIUBUAYalbHO. Henb3s cuutaTh palmoHaIbHBIM IMOIXO/,

! Cwm.: XKpmanos B.A. PerynupoBaHue HCIONIB30BaHUS aylMOBU3yalbHBIX TNpoM3BeneHMH Mo mpaBy BTO //
MesxnyHapoiHOe myOiimaHOe 1 yacTHoe 1paso. 2013. Ne 2.

2 Jozopues B.A. MnTennexryanbusie npasa: [lonsrue. Cucrema. 3anaun koandukanun. Céopuuk cratei. M., 2005. C.
146 - 147.
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IPU KOTOPOM JIF0O00H CHEMOYHBIN TIPOIIECC U ACATEIHHOCTh €r0 YYaCTHUKOB MOYKHO
«MOJIOTHATH MO/ KaldbKy», KaK 3TO MOMbITAJICS ClIeJIaTh 3aKOHOAATelNb B 1. 2 CcT. 1263
['K PO.

B nononHeHue K BBIIECKA3aHHOMY XOUYETCSl OTMETUTh, YTO JaHHAs HOpMa
MPOTUBOPEYHUT CAMOMY IPHUHIIUITY AUCTO3UTUBHOCTH (1. 1 1 a63. 1 m. 2 cT. 1, a63. 1
n. 1 cr. 2 TK P®), B cOOTBETCTBHM C KOTOPHIM CTOPOHBI B KOHKPETHOW CUTYallUU
MOT'YT JJOTOBOPUTHCSI MHAYE, HEXKEIN YKa3aHO B 3aKOHE. B CUITy BBINIECKa3aHHOTO B
JAHHOM  CJIy4a€  BO3MOXKHOCTb  CYOBEKTOB  CO3/IaHUS  ayJHMOBU3YaJbHOTO
MPOU3BEACHUSI JIOTOBAPUBATHCS OO0 HHBIX YCJIOBUSX, HEXKEIM YKa3aHbl B 3aKOHE,
ABJIIETCS IPOCTO HEOOXOAUMOI.

[IpencraBnsiercsi OOOCHOBAHHBIM IOPUIUYECKUN TIOJIXOJ K OMNPEIETICHUIO
aBTOPCTBA B CTpaHaX KOHTHMHEHTAJbHON CHUCTEMBI aBTOPCKOro mpasa. C MpUHSATHEM
Bo ®pannuu 3akoHa 00 OXpaHEe JUTEPATYpPHOU U XYJI0)KECTBEHHON COOCTBEHHOCTU
or 11 mapra 1957 r. nmanuia npumeHenue "aBropckas Teopus". Ee ocoOeHHOCTH
3aKJII0YaeTcsl B TOM, UTO JMIa, HEe ykazaHHble B mepeude (ct. L113-7 Kopgekca
@®paHnuu), MOTYT MPETEHIOBATh HA AaBTOPCTBO IMPU YCJIOBUHU MPEICTaBICHUS
JOKA3aTeIbCTB BHECCHHS TBOPUECKOTO BKIAA B CO3NAHIE IPOU3BEICHHS

To ecth, mpaBo OBITH aBTOPOM BCET/Ja JOJDKHO OBITh OOOCHOBAaHHBIM U
MOATBEPAKAAThCA JOKa3aTelabCcTBaMU. JlaHHAs TO3ULIMS TMO3BOJSET NPU3HATH
aBTOpaMU TeX JIMII, KOTOPbIE BHECIM 3HAUYUTEJIbHBIM TBOPUECKUM BKJIAJl B CO3/IaHUE
npousBeneHuss. Ha Ham B3risa, Takodl MOAXO0J HEOOXOIUM M POCCHUCKOMY
3akoHoAaTeNto0. JIro0ol y4acTHUK ChEMOYHOTO IMpoIlecca JOJDKeH 00JaaTh MpaBoM
OBITh MPU3HAHHBIM ABTOPOM ayJAMOBU3YAJIbHOIO MPOU3BEICHUS, €CIIU MPEJOCTAaBUT
JI0Ka3aTEIbCTBA, UTO €r0 TBOPUYECKUH BKIIAJ SIBISETCA 3HAUYUTEIbHBIM.

C y4eToM H3JI05KEHHOTO, BUIUTCSA 11€71eCO00pa3HbIM NpUaaHue TaHHOU HOpME
OOJBINEH JAUCTO3UTUBHOCTH. DTO MOXKET OBITH JIOCTUTHYTO IyTEM ITO3BOJICHUS
yY4aCTHHKaM CO3J1aHusi (UibMa caMUM ONpPENeNsiTh, KOTrO MPU3HABAaThH aBTOPOM
MIPOU3BECHUSI B CUJIy BHECEHHUsSI OOJIBIIErO BKJAJa B KOHEUHOE ayJHOBU3yaIbHOE

IMPOU3BCIACHHUC, a4 B CJIy4a€ HCBO3MOKHOCTH 3aKJIFOYCHUSA COITIAIIICHUS, 0o B CJIydac

! Cm.: Kotenko E.C. TTonsiTHe i NpU3HAKH MyIIbTHMEIHITHOTO npoykTa / Lex Russica. 2013. Ne 6.
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HapyIIEHUsT OSTUM COTJIAIICHUEM TIpaB CyOBEKTOB coO3/MaHus (riibMa ImyTeM
BO3MOYKHOCTH OOPAIEHUs B CYJ IJIsl pa3pelieHus Cropa.

Takum 00pa3oM, MOXHO cKazath, 4to cT. 1263 T'K P® Hyxknmaercs B
COBEPILICHCTBOBAHUM, B YACTHOCTH, M. 3 3TOM CTAThU CIEAYET UCKIKOYUTH, a II. 2
JOTIOJTHUTH YKa3aHHEM Ha CBOOOAY CyOBEKTOB CAMHM OIPEACIISTh aBTOPCTBO.

Crnegyer TakKe OCTAaHOBUTHCS HA XapaKTEPUCTUKE TaKOro CyOBbEKTa, Kak
W3TOTOBUTEIb AYJJMOBU3YIbHOTO MTPOU3BEICHUSI.

Hcxoass W3  TOJNOXKEHWM  3aKOHA, W3TOTOBHUTENb  ayJIMOBU3YaJIbHOTO
MPOU3BEJCHUSI YJaCTBYET B €r0 CO3JaHHH, MO3TOMY OH 00JIalaeT M KOMILIEKCOM
npaB Ha KOHEYHBIM 00bekT. OpHaKo, BOMPOC, UTO CJEAYET BKJIIOYATh B HTOT
KOMILJIEKC TIPaB, SIBJISIETCS IMCKYCCUOHHBIM B IOPUIMYECKON JIUTEepaType U Tpedyer
W3YyUYCHUS.

N3HayanbHO  ClEAyeT  ONpeNeNiuTh, KTO  SBJISETCA  M3TOTOBUTEIEM
ayJIMOBU3YaJILHOTO TPOU3BEJEHUSI, B YEM COCTOUT CYIIHOCTh JAaHHOTO CYOBEKTa.
Cornmacro cr.3 @epepanbHoro 3akoHa «O TOCYZapCTBEHHOW  MOJJIEPIKKE
kuHeMarorpaduu B Poccmiickoit ®enepanuu» oT  22.08.1996 Ne 126-D3,
npojarocepoM GuiabMa ABISETCS (PU3NUECKOE WIM IOPUANYECKOE JIMIO, B3SBIICE HA
ce0s1 MHUIIMATUBY U OTBETCTBEHHOCThH 3a (DMHAHCHPOBAaHUE, IPOU3BOJICTBO U MPOKAT
bunbMma.

B coorBerctBun co ct1.1263 'K P®, usroroButenem ayauoOBU3YaIbHOTO
npousBeqieHus: (MPOAIOCEPOM), SIBIISICTCSA JIMIIO, OPTaHU30BABIIEE CO3/IaHUE TAKOTO
npousseaeHus. I1. 4 ct. 1263 orceinaer k cr. 1240 'K PO, B koTOpOI comepKutTcs
yKa3zaHue Ha crnenuduky oObekTa OXpaHbl (CIOXKHBIA OOBEKT, BKIIOUYAIOIIUN
HECKOJIBKO OXpaHSEMbIX pE3yJIbTaTOB HMHTEUICKTyalbHON JesTeabHOCTH). B
COOTBETCTBHUHM C TMOCJIEAHENH HAa3BaHHOW CTaTheW ONMPENESIOTCS U UCKIIOUUTEIbHBIC
mpasa MpoAarocepa.

W3 BhITIIECKAa3aHHOTO CIIEAYET, YTO U3TOTOBUTENH — 3TO OCOOBIN CYOBEKT MpaB

Ha IIPOU3BCACHUC, OH HC ABJICTCA aBTOPOM, HO B TO K€ BPCMs 6J1ar0nap51 €ro

! ®DenepanpHbIii 3aKk0H «O rocymapcTBeHHON Hozepkke KuHemartorpadun Poccuiickoit @exepannny [DneKTpOHHBIH
pecypc]: dexnep. 3akoH ot 22.08.1996 N 126-®3 pea. or 01.12.2014 // CnpaBouHas npaBoBas CHCTEMa
«Koncynmprantllnrocy». — Pexxum poctyna: http://www.consultant.ru.
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OpraHMU3alMOHHBIM (PYHKIIHUSM OCYIIECTBISIETCS co3anue npousseneHus. [Ipoarocep
o0aaeT UCKIIOYUTEIBHBIMU IPABaAMH Ha ayIMOBU3YaIbHOE IPOU3BEICHHUE, a TAKKE
0COOBIM NPAaBOM YKa3bIBaThb CBOE MMs WM HAaUMEHOBaHHME JUOO TpeOOBaTh TAKOIO
ykazanus (a63. 3 m. 4 ct. 1263 'K P®). B cuny 3akoHa JaHHBIN CyOBEKT MOXKET OBITH
KaKk (U3MYECKUM JIMIOM, TaK U IOPUAUYECKUM, HaIpUMep, TEJIECBU3HNOHHOU
KOMITaHUEH.

O000u1asi BBIIEU3I0KEHHOE, OTMETHM, YTO 3aKOHOJATEIEM MPEIyCMOTPEH
3aKpbITBIA IEepeueHb oOsazareneil Kak JMYHBIX HEHMMYILECTBEHHBIX, TaK U
UCKITIOYUTENBHBIX TIPaB Ha ayAuoBU3yallbHOE mpou3BenaeHue. CrpaBeIInBbIM
SBIISIETCS. ~ pa3TpaHWYCHHWE  BIAJEHUS  JOByMs  BuUgaMu  mpaB.  JImuHbIe
HEUMYLIECTBEHHbIE (ABTOPCKHE) MpaBa, HECOMHEHHO, JOJDKHBI IPUHAAJICKATh
TpHaae aBTOPOB, MPEAYCMOTPEHHOW 3aKOHOAATe]IeM, HO YTO  Kacaercs
UCKJIIIOYUTENBHBIX MpaB, Ui MPaBWIBHOTO M KOMMEPYECKH  BBIFOJHOTO
UCIIOJIb30BaHUSl MPOU3BEACHUSI UX HAJICKHUT MPEIOCTABUTH OCOOOMY CYOBEKTy —
W3TOTOBUTEINIO ayAMOBU3YaTBHOTO MTPOU3BEICHUS.

Tem He MeHee, Ha Hall B3IV, JaHHBIM aCIEKT PETyJIUPOBAHUS HYKIACTCS B

I[Opa60TKe, B 4aCTHOCTH, YCTAHOBJICHUS CBO6OI[BI OIIpCACIICHUA aBTOPCTBA.
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2.2 Oco0eHHOCTH UMYIIECTBEHHBIX U JJMYHBIX HEMMYIIECTBEHHBIX MIPAaB HA

AYIHOBHU3YAJIbHOC ITPOU3BCACHUC

Poccuiickoe rpaxxaaHCKO€ 3aKOHOAATENIbCTBO IPENYCMaTPUBAET KOMILIEKC
MMYILECTBEHHBIX M JIMYHBIX HEUMYILECTBEHHBIX IPaB, OXPAHSIOMIUX HHTEPECHI
aBTOPOB ayIMOBHU3yAJIbHBIX IPOU3BEICHUN.

JlaHHble TmpaBa UWMEKOT CBOKW CHEHUPUKY B CHIYy TOrOo, 4YTO CaMmo
ayJJMOBU3yaJIbHOE IPOU3BEACHUE — 3TO €IUHBIA CIOXKHBIA OOBEKT, CO3JaHHBIA B
coaBTopcTBe. Kak cinenyer u3 nmonoxenus 1. 4 ct. 1228 'K P®, coaBTOpcTBO — 3TO
«CO3JIaHHE PEe3yJIbTaTa MHTEIUIEKTYaIbHOW JI€ATEIbHOCTH COBMECTHBIM TBOPYECKUM
TPYZOM ABYX M Gojiee rpaxian»’. JaHHAas HOPMa 3aKpEIUIseT NMPABHIO O TOM, YTO
IpaBa Ha PE3yJbTAT MHTEJUIEKTYaJIbHOM NI€ATEIbHOCTH, CO3JJaHHBII B COAaBTOPCTBE,
IIPUHAJIEKAT COABTOPAM COBMECTHO.

be3ycimoBHO, B NEPBYKO  OdYepelb, CTOUT TOBOPUTH O  JIMYHBIX
HEUMYILECTBEHHBIX aBTOpckux mnpasax. CormacHo ct. 150 I'K P®, mpaBa aBTOpa
HEOTUYXKJaeMbl U HeNepeAaBacMbl MHBIM CIIOCOOOM, TO €CTh, OHM IPHUHAAJIEKAT
aBTOPY MO YMOJIYAHHUIO, OTKa3 OT HUX HEBO3MOXKEH.

B cootBerctBum co cr. 1255 'K P®, Bce nMuHbIE HEMMYILIECTBEHHBIE TIPaBa
(aBTOpcTBa, MPaBO aBTOpa Ha MM, Ha HEMPHUKOCHOBEHHOCTH MPOM3BEICHHS U €r0
0OHapo/I0BaHKE) MPUHAJJIEKAT TOJBKO aBTOpaM Mpou3BeaeHus. JJaHHoe mojgoxeHue
OJTHO3HAYHO W HE MOJUICKUT ocnapuBaHuio. OIHAKO, pacCMOTPHUM, SIBISETCSA JIU
U3rOTOBUTENIb  AyJMOBHU3yaJIbHOIO  NpOW3BeACHUs  oOjajaresieM  JIMYHBIX
HEMMYIIIECTBEHHBIX MIPaB Ha ayIMOBU3YyaJIbHOE MPOU3BEICHHE.

Cormacio n. 2 cr. 1251 TK P® nosnoxeHus O 3amure JIAYHBIX
HEMMYVIIIECTBEHHBIX  IpPaB  aBTOPOB  MPUMEHSIOTCS W K  M3TOTOBHUTEIIO
ayJIMOBH3YaJIbHOTO MPOU3BEACHHS. DTO HE 03HAYAET, YTO MPOAIOCEP B CBSI3H C 3THUM
CTAaHOBUTCS CyOBEKTOM T€X JIMYHBIX HEMMYIIECTBEHHBIX IpaB, KOTOpPbIE

IMPpHUHAAJIC)KAT aBTOpaM IIPOU3BCACHHA, TAaK KaK 3aKOHOAATCJIb CO3Aall AaHHYIO

1 .

Janunun C.H., bopucos A.H. IlpaBa Ha pe3ynbTaTbl UHTEIUIEKTyaIbHON A€ATENLHOCTH U CPEACTBA
uHauBUAyam3anun. KomMeHTapuiil k yactu yetBepToit I'pakmanckoro kojekca PO (mocrateiinsiit). M.: [lenoBoit
nBop, 2015.
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IPAaBOBYIO KOHCTPYKIMIO JIMIIb C LEIbl0 00ecrnedeHus yIo0OHOro MpaBOBOTO
MEXaHHW3Ma 3alIUThI IIPAaB NPOAIOCEPA.

EQuHCTBEHHOE JMYHOE HEMMYIIECTBEHHOE IIPAaBO, KOTOPOE BO3HHUKAET Y
IIPOJIOCEpa — IMPAaBO HAa MMsI B OTHOLIEHHWHM €r0 YKa3aHWs IPU HCIOJIb30BAHUU
JTaHHOTO cioxkHoro oobekra. CornacHo m. 4 cr. 1263 'K P® wusroroButens mpu
J1000M HMCHOJIB30BAHUM ayAMOBU3YaIIbHOTO MPOU3BENICHUS BIPABE YKa3bIBaTh CBOE
VUMS WM HauMEHOBaHUe MO0 TpeOOBaTh TAKOTO YKa3aHUSI.

OTHOCUTENIPHO  [TaHHOTO  TMOJIOKEHUS B IOPUAUYECKONM  JINTEPATYpE
BBICKA3bIBAIOTCS pa3iMuHble mosuuuu. lIpexne Bcero, He Bceraa JaHHOE NPABO
OTHOCAT K JIMYHBIM HEUMYIIECTBEHHbIM U Npeajaraercsi MNOJAXOJ, COIIACHO
KOTOPOMY €ro CTOUT OTHOCUTh K KaTeropuu «HHBIX IpaB». B oOocHOBaHue
HEO0OXOMMOCTH TaKOW KaTeropuu, Kak «uHble npaa» A. JI. MakoBCKUI MUILET, YTO
JEJICHUE IIpaB Ha MMYIIECTBEHHbIC M JIMYHBIE HEHUMYIIECTBEHHBIE CTAHOBUTCS B
YCIIOBHSIX KOMMEpLHUAIU3aLNUN IT'PaKIaHCKOTO IIpaBa BCE MEHEE OINPEACIICHHBIM, UTO
HAIlJIO OTpaXkeHue U B yacTu yerBepron ['K PO,

UYro ke KacaeTcsi caMOM CYIIHOCTH JAHHOTO IIpaBa, KAaK IIpaBa M3TOTOBUTEI
ayJIMOBU3YaJIbHOTO MPOU3BENCHHUS, TO 3/1€Ch BBISBISIOTCS Pa3IMYHbIE TOUKH 3PEHUS.
3a4acTyr0 TOBOPUTCS O TOM, YTO €r0 HEIb3s OTHECTHM K KaTErOpuu TeX JIMYHBIX
HEUMYLIECTBEHHBIX MpPaB, KOTOPHIMU O0JIAZalOT aBTOPbI MPOU3BEACHUS, U B CUIY
ATOrO OHO SIBJIAETCS BEChbMa CIEUU(PUUHBIM IO CcBoed cyTu. B wactHocTH, B.A.
Jlo30opueBbIM  OTMEYaeTCs: "B KOJUIEKTMBHOW  JIEATEIIBHOCTH  OIpPEIEIISIIoNIee
3HAUYEHUE HMMEET COYETAHWE WHIMBHUIYAJIbHOTO TBOPYECTBA C OPraHU3ALUOHHBIM,
KOOPAMHHPYIOIUM Hadanom'"”. JleSTeIbHOCTh PYKOBOANTENS KOJIEKTHBA HATIPSIMYIO
CBs3aHa C OPraHU3alMOHHBIM HA4YaJOM M, BCJIEACTBUE 3TOTO Yy HErO0 BO3HUKAET
"oco00€ HEMMYIIECTBEHHOE TIpaBo", KOTOpPOE aBTOp TpeisiaraetT Ha3bIBaTh

3
"mpoirocepckum'”.

! Makosckuit A.JL Kommenrapuii k yactu getBepToit ['paxkmanckoro konekca Poccutickoit denepanuu (TOTTaBHEIN).
M.: Craryr, 2008.

2 Cm: HozopueB B.A. Unrennekryanpusie npasa: [lonsatue. Cucrema. 3anaun koandukannu. COOpHUK crateid. M.:
2005. C. 40.

% Tawm sxe. C. 40.
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Takke yka3pIBaeTcsd, 4YTO JAHHOE JIMYHOE HEUMYILIECTBEHHOE IPABO
IIPOJFOCEpPa HEJNIB3S1 OTOKIECTBISATh C ABTOPCKUM MPABOM Ha UM B TPaJIULUOHHOM
nonuManuu. O.A. TopomoB mnummer, 4ro '"mpaBo 'ykaszaHHS HMEHU WIH
HAaUMEHOBaHHA" HE SBIIETCS AHAJOTMYHBIM @paBy aBTOpa Ha UM W
OOIIeTpaKJaHCKOMY IIpaBy Ha HMs, NPUHAJUIEKAIIEMy JIO00MY (QHU3NYECKOMY
J'II/IHy"l.

JIefiCTBUTENBHO, TaHHBII BUJ MpaBa OOBEKTUBHO HEJb3sl HA3BATh ABTOPCKHM,
IIOCKOJIBKY CaM CYOBEKT HE€ SIBIISIETCS aBTOPOM IIPOU3BENEHUS, HE IPUBHOCHUII
TBOpPUYECKUW BKJIAJ B €ro co3JaHHe, a OOEeCHeurBall JIMIIb OPraHU3aLUOHHYIO
COCTaBIISIIONIYI0. B TaHHOM cilydae IpUMEHEHUE K TaKOMY IPOJIOCEPCKOMY MpPaBY
IOJIO)KEHUH O JIMYHBIX HEHMMYILECTBEHHBIX IpaBaX HOCHUT Cyryoo ¢GopMaabHbIN
XapakTep B CMbICIIE IPHEMa IOPUINYECKON TEXHUKU.

Ecin roBoputh 00 MCKIIOYMTENBHBIX IpaBaxX Ha ayJIUOBU3YaJIbHOE
MIPOM3BE/ICHUE, TO B COOTBETCTBUU C TNojoxkeHuamu 1. 3.4 crt. 1228 T'K PD
UCKJIIOUYUTEIFHOE MPABO MEPBOHAYAIBHO BO3HUKAET y COABTOPOB COBMECTHO, HO
MOKET OBITh MEpeAaHO aBTOPOM JPYrOMy JIMIly IO JOTOBOpPY, a TaKK€ MOMKET
NepeTH K JpPYruM JHIAM 10 HHBIM OCHOBAHUSIM, YCTAHOBJIEHHBIM 3aKOHOM.
3ayacTyl0 BOBCE HE 00s3aTENbHO, UYTO MCKIIOYUTEIBHOE IMPaBO MPUHAIICKUT
aBTOpaM ayAUOBHU3YaJIbHOr0 Mpou3BeneHus. CylecTBYIOT pa3InyHble KOHCTPYKLINUN
oO0naaHusi MU U3TOTOBHUTENIEM ayJAMOBH3YaJIbHOTO MPOU3BEICHUS. 3a4acTyl0 OHU
KaK pa3 ¥ NPHUHAJIEKAT HE aBTOPaM MPOU3BEACHUS, a IPOIIOCEDY.

B cooTBercTBUM € 3aKOHOAATEICTBOM JAHHOMY CYOBEKTY MOTYT
NPUHAAJIEKATh PA3IMYHbIE HCKIIOUUTENbHbIE IpaBa. IJTO MOXKET OBITh Kak
VCKJIFOUYNTEIILHOE TPAaBO HAa BCE IPOMU3BEIACHUE B IIEJIOM, TaK U HAa KOHKPETHBIN
pE3yNbTAT UHTEIUIEKTYAJIbHON AESTENbHOCTH, BKIIFOUEHHBIN B OOBEKT.

Tak, B ab3atie Bropom 1. 4 cT. 1263 I'K PD ycraHOBIE€HO, YTO U3TOTOBUTEIIO
NPUHAIEKUT UCKITFOUUTEIBHOE MPABO HA ay/IMOBU3YAJIbHOE IPOU3BEAECHUE B LIETIOM,

€CJIM HHOC HC BBITCKACT W3 AOrOBOPOB, 3aKIIOYCHHBIX HM C aBTOpPaMHU

L em: T'oponoB O.A. IlpaBoBasi oxpaHa M HCHOJb30BAaHUE EIUHBIX TEXHOJIOTUH, CO3JaHHBIX 3a CUET WM C
NpUBJICUECHUEM OIOJKETHBIX cpencTB: Monorpadus. M.: Bonrepc Kiysep, 2010. C. 26.
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ayJIMOBU3YaJIbHOTO MPOU3BeIeHUs. J[aHHAass HOpMa HOCHUT JHMCIIO3UTHBHBIN XapakKTep,
MOCKOJIbKY TMpEANoJaraeT, 4yTo JOTOBOPaMH MOTYT OBITh MPEAyCMOTPEHBI HHBIC
npaBuia.

WckirounTenpHble MpaBa HW3TOTOBUTENS ayIHOBHU3YaJIbHOIO IPOU3BEICHUS
TAKXK€ OMpENeNatoTcs B cOOTBETCTBUM cO CT. 1240 'K PD, B xkoTOpO# yKa3bIBaeTcH,
YTO JIMI0, OPIraHU30BABIIEE CO3/IJAHUE CIOKHOTO 00BEKTa, BKIIIOYAIOIIET0 HECKOJIBKO
OXpaHsEMbIX PE3yJbTATOB HHTEIUIEKTYaJIbHOU MAESITEIBHOCTH, NPHOOPETAET MPaBO
WCIIOJIb30BAHUSI YKAa3aHHBIX PE3YJIbTATOB HA OCHOBAHUHU JIOTOBOPOB 00 OTUYKJIEHUU
UCKIIFOYUTEIBHOTO TIpaBa WIM HAa OCHOBAaHWU JIMLEH3UOHHBIX JIOTOBOPOB,
3aKJII0Ya€MbIX TaKHM JIMIOM C O00JIaJaTelsiMM  HUCKIIOUHUTEIBHBIX IpaB Ha
COOTBETCTBYIOIIUE  PE3yJbTaTbl  MHTEIUIEKTyalbHOM  AesaTenbHOCTH.  CTOMT
NOJYEPKHYTh, YTO 3IECh pEYb HUAET O JIOOM pe3ylbTaTe HHTEIUIEKTyalbHOU
NEATEIbHOCTH, BKIFOYAEMOM B ayIMOBU3YaJIbHOE IIPOU3BEICHUE B LIEJIOM.

Opnaxo, B 1. 4 ct. 1263 I'K PO yrounsiercs, uto npasuio ct. 1240 'K PO 06
oONaaHNM  KaKUM-IIMOO  OMNPEAENCHHBIM  PE3yJbTaTOM  HMHTEIUIEKTyaJIbHOU
JEATEIbHOCTH MPUMEHSIETCS JIUIIb B CIy4Yae, €CJIU UMEETCs 3aKJIFOUECHHBIN JJOTOBOP C
PEXHUCCEPOM-TIOCTAHOBIIIMKOM, aBTOPOM CLEHApUs WM KOMHo3uTopoMm. Toraa
U3rOTOBUTENb AyJUOBU3YaJIbHOTO TPOU3BEACHUS SBISETCS oOjafaTesnieM He
VCKIIFOUYNTEIBHOTO IIpaBa Ha IIPOM3BEICHME B LEJIOM, a JMIIb IIpaBa Ha
UCIOJIb30BAaHUE, OJYUYEHHOE 1O JIMLEH3HH.

Ecnu Takoii 1OroBop HE HMMEN MECTa, TO WM3TOTOBUTEND ayJAHOBH3YyaJIBHOIO
npousBeneHuss no mnpasunam m. 4 cr. 1263 'K P® oka3eiBaeTcs oOnaaaresneM
UCKIIIOUUTENFHOTO TpaBa Ha Mpou3BeleHUWE B 1eioM. JlaHHas HopMa mnpu3BaHA
YKPEIUIATh IIOJIOKEHUE IMPOMIOCEPOB KAaK M3rOTOBHUTENEH  ayJAMOBU3YyaJbHOIO
MIPOU3BEACHUS.

Orta Mepa ULEIMKOM OO0OCHOBaHA, €CIM NpOaHAIU3UPOBaTh €€ IIeJIeBOE
Ha3zHadyeHue. Mcxoas u3 GyHkuuit mporocepa, Kak M3roTOBUTENIS ayIHOBU3YaIbHOTO
MPOU3BEJCHUS, MOXHO BBIBECTH MPUYUHY, MO KOTOPOW HMEHHO OH SBIIsIETCA
CYOBEKTOM, MPAaBOMOYHBIM pACIOPSKATHCS HUCKIIOUUTEIbHBIMUA MpaBaMH 110

ymosyaHuto. Tak Kak JJig opraHu3alMM Mpokara (uiabMa HE0OXOAUMO 3aKJIH0YaTh
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JUIIEH3UOHHBIE JIOTOBOPHl Ha MpoOKaT ¢uiabMa, a €ro OpraHu3aluei, a TaKxKe
MpEeABAPUTEIBLHBIM MTPOU3BOJICTBOM aYJHMOBU3YyaJIbHOTO MPOU3BEACHUS 3aHUMAETCS
MpOJIOCep, MMEHHO €My JOJDKHBI TNPUHANICKATh HCKIIOYUTEIbHBIE TpaBa Ha
ayJIMOBU3YaJbHOE MTPOU3BEICHUE.

CymiectByeT M HMHOM cmoco® MpUOOPETEHUsS MCKIIOUUTENIbHBIX IIpaB K
H3TOTOBUTEIIIO ayJIMOBU3YaJbHOTO MPOW3BEJCHUS — MO HOPMaM O CIY)KCOHOM
npousBeaeHun. CormacHo m. 2 cr. 1295 T'K P®, wucknrouuTenbHOE MpPaBO Ha
CIy)kKeOHO€ TPOU3BEICHUE TPUHAIICKUT pabOTONATENI0, €CIU TPYJAOBBIM HIIH
rpakJIaHCKO-TIPAaBOBBIM ~ JIOTOBOPOM  MEXAYy paboTojiarelieM ¢ aBTOPOM HeE
npeaycMoTpeHo wuHoe. To ecTh, 3adactyro paborogaTenb B HTOre o0aaaaeT
HMYIIIECTBEHHBIMH TIpaBaMHd Ha TMPOU3BEJCHHE, a pabOTHUK — JIMYHBIMHU
HEUMYIIECTBEHHBIMU.

UToOBI MOHATH CYIIECTBO M HA3HAUEHHUE JIAHHON HOPMBI, CIEAYET pa3o0oparbes
C MOHATHEM ciIyx)eOHoro mpomsBeneHus. Kak ciaeayer u3 m. 1 ct. 1295 T'K PO,
CIIY)KEOHBIM TPOU3BEJCHUEM SBISCTCS TPOU3BEACHUE HAyKU, JUTEpPaTyphl U
HCKYCCTBa, CO3JaHHOE B TMpejenax, YCTAaHOBJCHHBIX Il pabdOTHHMKA (aBTOpa)
TPyHOBBIX oOs3aHHOCTE. To €cTh, B JAaHHOM Clydae HEOO0XOIUMO, YTOOBI
ay/IMOBU3YaJbHOE MPOW3BEICHUE CO3/1aBAIIOCh ABTOPAMHU pPaMKaxX 3aKIOYEHHOIO
TPYJIOBOTO WM TPaXIAHCKO-TIPaBOBOTO noroBopa. Kpome Toro, akt cozmanus
CITY>K€OHOTO MPOU3BEJCHUS MOXET MOJTBEPKIATHCS MPEAOCTABICHHBIMU KOMHUSIMHU
CIIy’)KEOHBIX 3aJJaHMM Ha CO3JIlaHHWE AayJUOBU3YAJIBHOTO IPOU3BEICHUS, KOMHSIMU
JIOTOBOPOB O BBITIATE aBTOPCKOTO BO3HATPAXKJICHMS 32 MCIOJIB30BaHUE CIY>KEOHOTO
MPOU3BEACHUS, KOMUSIMH aKTOB CAAYU-TIPUEMKHU HUCKJIIOUUTENBHBIX MPaB Ha (PUIibM,
KOIHUSIMU JJOTOBOPOB aBTOPCKOTO 3aKa3a U APYrUMHU JOKYMEHTAMMU.

Bo MHOrux ciydasx Ha MpakTHKE SBISIETCS MPOOJIEMATUYHBIM OIpeJeeHue
TOTO, SIBJSICTCSI JIU TO WJIM WMHOE TPOU3BEIACHHUE CIY>KEOHBIM, MOCKOJIBKY OBIBAIOT
CJIy4yau, KOTJla TPOU3BEICHUE XOTS U CO3JAETCA B paMKax TPYAOBBIX OTHOLIEHUM, HO
o CyTd paboTa HaJl HUM HE MOAMNAIACT MOJ COACpPKaHUE TPYAOBOM (PYHKIHUH
pabOTHHKAa W OCYIIECTBISIETCS KM CaMOCTOATEIBRHO B IEJSIX  peau3aiuu

COOCTBEHHOI'O TBOPYECKOTO 3ambicia. Mexay pabOTHUKOM U paboroaaresieMm
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BO3HHMKAIOT CHOpPBI MO JaHHOMY BOIPOCY, BEIb OT pa3peuleHHs JaHHOrO BOIpoca
3aBUCHUT, KTO 00J1aJIa€T UCKIIOUYNTEIHLHBIMY IPABAMH HA MPOU3BEICHHUE.

B cyne6GHoil mpakTuke ajis TOro, 4roObl MPOU3BEIECHHUE ObUIO MPU3HAHO
CITy’)kKeOHBIM, HEOOXOIMMO J0Ka3aTh, YTO OHO CO3/1aBaJIOCh aBTOPOM B KauecCTBE
BBITIOJIHEHUS CIY>KEOHOTO 3afaHusi (MOpydyeHusi) paboTojaTess WA B Tpelenax
YCTAHOBJICHHBIX IS pa0OTHUKA (aBTOpa) TPYIOBLIX 00s3aHHOCTEH (Hampumep,
Ompenererne BAC P® or 12.03.2008 Ne1566/08 o gemy NeA12-1128/07-¢19%).

[IpuBenem Ttaxxke IlocranoBnenue @AC IloBomxckoro okpyra ot 18.12.2007
o ey N A12-1128/07% B KOTOPOM OTpakKeHO, B KAKOM CIIydae HEIb3s IPH3HABAT
CITY>K€OHBIM MPOU3BEACHUE, XOTS U CO3JaHHOE B paMKaX TPYAOBBIX OTHOIICHHH, HO
HE SABJISIIONIEECS TAaKOBBIM B cUiy cBoell cymHocTH. JKypHanuct Cemenenko M. HO.
(Mapraputra I'ycapoBa) sBIs€Tcs aBTOPOM HHGOPMAIMOHHO-aHATIUTUYECKOMN
nporpammbl «@opmar-7/25». Ha MOMEHT co3gaHusi pOrpaMMbl OHA COCTOsJIA B
TpynoBbiX oTHomeHusix ¢ OO0 «ubopmamoHHO-aHATUTHYECKOE areHTCTBO
«Coumymy.

CynoM yCTaHOBJIEHO, 4YTO Cpeau oO0s3aHHOCTEeW paldoTHUKAa mnpodeccuu
KYPHAJUCT HE COAEPKUTCA OO0SA3aHHOCTH MO CO3JaHUI0 AayJIHOBHU3YaJIbHBIX
IIPOU3BEICHUM. Kpome TOTO, IpU HCCIIEI0BAaHUU HETNIOCPEICTBEHHO
ayIMOBHU3yaJbHBIX IIPOM3BEICHUM, H3TOTOBIEHHbIX Mapraputon ['ycapoBoii B
nepuoj NpoAoKeHust ciykeOHbix oTHomeHuit ¢ OOO "ArenrctBom Coruym",
CyJIOM YCTaHOBJICHO, YTO BCE 0€3 MCKIIOYCHUS MMPOU3BE/ICHUS CHAOKEHBI YKa3aHUEM
Ha aBTOpa, TO ecTh "ABTOpCKas nporpamma Mapraputsl ['ycaposoit”.

To ecTb, B JaHHOM JieJie OTCYTCTBYIOT JI0Ka3aTelbCTBA TOro, yTo Maprapura
['ycapoBa, co3gaBas NpPOU3BEIICHHS CBOUM TBOPUYECKMM TPYAOM, BBINOJHSIA
ciyxkeoHoe 3amanne OOO "ArenrctBo Comuym", a HE peaau30BbIBajia CBOE

TBOPUYCCTBO CaMOCTOATCIIbHO, KaK aBTOP.

' Onpenenenne Boicmero ApGurpaxuaoro Cyma PO no memy Ne A12-1128/07-19 or 12.03.2008 Ne 1566/08 //
CnpaBouHas npaBoBasi cuctema «KoncynsrantlImocy». — Pexxum nocryna: http://www.consultant.ru.
? Hocranosnenne deepanbHoro apouTpaxHoro cyaa [osomkckoro okpyra mo aemy Ne A12-1128/07 or 18.12.2007 //
CnpaBounas npaBoBasi cucteMa «KoncynpranTlImocy». — Pexxum nocryna: http://www.consultant.ru.
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Taxum oOpazom, mporocep SIBIAETCSA CEHUPUIECKIM 00BEKTOM B MEXaHU3ME
CO3/IaHUsl ayJUOBH3YyaJbHOTO MPOU3BENEHUS, U TOITOMY 00JafaeT 0CcOoObBIMU
npaBaMu. OCOOEHHOCTH JJAHHBIX MPAB BBIPAXKAIOTCA KaK B ACMEKTE MMYIIECTBEHHBIX
npaB, TaK M B IUIAHE TOrO TMpaBa, KOTOPOE MOYKHO OTHECTH K JIMYHBIM
HEUMYILECTBEHHBIM.

CymiecTBylOT TakKe OTJIMYMTENbHbIE 4YepThl B 00JacTd  oOJagaHus
UCKJIIOYUTENbHBIMA TPAaBaMH, BBIPAXKAIOUIUECS B CIOCO0AaX BO3HMKHOBEHHS ATHX
IIpaB y M3rOTOBUTEI ayJIMOBU3YaJbHOIO IMPOU3BEACHUSA, 2 KPOME TOr0, B CaMOM
COOTHOILIEHHH BO3MOKHOI'0 KOMILUIEKCA HCKITIOYUTENbHBIX MPaB.

[IpaBwibHBIM BHIOOP MPABOBOM KOHCTPYKLIMHM OOJagaHUs HCKIIOYUTEIbHBIM
npaBoM oOecredynBaeT OajlaHC MHTEPECOB BCEX 3aMHTEPECOBAHHBIX JUI. B sTOM
acneKkTe HEeOOXOAMMBIM [UJISl 3aKOHOJATENs SIBJISETCS MOCTOSHHOE BHHMAaHHE K
YCIOBUSIM  OTHOLIEHMH MEXIy CyObEeKTaMM TpaB Ha  ayJHOBH3YyaJbHOE
IIPOU3BEJCHUE, U B COOTBETCTBHM C OTUM COBEPIICHCTBOBAHHE HOPM O
pPacnops’KEHUH COOTBETCTBYIOIIMMHU MPABaMHU.

3aciykuBaeT ocodboro BHUMaHus 1. 3 cT. 1263 I'K P®, cormacHo koTopomy
«Ipu  MyOJMYHOM HCIONHEHUH JU00 coolOmeHnn B 3¢up WM 1O Kabemro
ayJIMOBU3YaJIbHOTO IPOU3BEICHNS aBTOPHI MY3bIKAJIBHOIO IIPOU3BEACHUS (C TEKCTOM
win 0e3 TeKCTa), UCTIOIb30BAHHOTO B ayJAHMOBHU3YyaJbHOM IPOU3BEIEHUH, COXPAHSIOT
IpaBO Ha BO3HATPaXKJICHUE 33 YKA3aHHbIC BUJIbI HUCIOIb30BAHUS UX MY3bIKAIBHOIO
npousBeleHus». J[aHHAas HOpMa CYMTAETCA CIOPHOW B CHIIy TOrO, YTO CTaBHT
KOMITO3UTOPOB B IPEUMYLIECTBEHHOE MOJIOKEHHUE M0 OTHOLLEHHUIO K APYTUM aBTOpaM
npousBeneHus. Cpeau TEOpEeTHKOB HaBHO HAET AMCKYCCHUSI O HEO0OXOAMMOCTH
WU3MEHEHUS JAHHOW HOPMBI.

Ucxona u3 OykBasibHOro TOoikoBaHus m. 3 cr. 1263 'K P® kommosutop
ABJIAETCSI  «AaBTOPOM  MY3BIKaJIbHOIO  IPOU3BEICHHS, HUCIOJB30BAHHOIO B
ayMOBHU3YyaJbHOM Mpou3BeneHun». Crenys JIOTMKE 3aKOHOJATENs, MOXKHO
MPEANOJIOXKUTh, YTO OH OOOCHOBBIBAJ CIPABEIIMBOCTh JAHHOW HOPMBI TE€M, YTO
KOMIIO3UTOP HKMEET NpaBO Ha BO3HAarpaxJIE€HHWE, KakK aBTOp OTAEJIBHOIO

MMPOU3BCACHHA, KOTOPOC MOXKET CYIIECTBOBATh OTACIIbHO, HEC B COCTABC LICJIOCTHOI'O
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ayJIMOBU3YyaJLHOTO TIpon3BeAeHus. Ho caMo ayanoBu3yaabHOE MPOM3BENCHUE — ATO
CIIOXHBI OOBEKT, KOTOPBIM COCTOMT U3 PAa3IMYHBIX D3JEMEHTOB, B IIEJIOM
o0pa3yIolux eIMHOE MTPOU3BEJICHUE, U B ’TOM MPOU3BEACHUH KaXIbIA U3 2JIEMEHTOB
BBITIOJTHSAET CBOIO (pyHKIMIO. Tak, 3ByKOBOE COMPOBOXKIACHUE B (UIBME CITYKHUT IS
YCWICHHS BICYATIICHUN 3pUTENST OT COOBITUM, MPOUCXOAIIMX HAa dKpaHe, HO HE
SBJIIETCSI OCHOBHBIM OOBEKTOM 3pUTEIHCKOIO0 BHUMAHMS, YTO OBLIO CIPABEIIHBO
ormedero U. A. Brusuenom u K. B. JIeoHTheBBIM .

JleficTBUTENBHO, TaK KaK 3BYKOBOE COIMPOBOXIEHUE B (uiIbMe 0OecreunBacT
IIEJIOCTHOCTh BCEW KapTHHBI, HECTIPABEIJTUBO HA3HAYATh €r0 aBTOPY JOTOTHUTEIHHOE
BO3HArpaXJICHWE 3a NyOJMYHOE BOCHPOM3BEACHHE B cocCTaBe ¢uiabMa. Takoe
BO3HATpaXKJICHUE SBJIAETCS OOOCHOBAHHBIM TOJIBKO B CIIydae BOCIPOU3BEIICHUS
JTAHHOTO MY3BIKAJIBHOTO MPOM3BEICHUS KaK CayHATpeKa K (DriIbMy, HO HE B COCTaBE
€IMHOTO ayJUOBU3YATHHOTO MPOU3BEICHHUS.

B monp3y mo3uiiud 0 TOM, YTO MPaBO KOMIIO3UTOPA HA BO3HATPAXKICHHUE 3a
nyOJUYHOE WCIONIHEHHE (UiIbMa JOHKHO OBITH OTMEHEHO, MPHUBOIUTCS HEMAJo
noBosioB. Tak, E. JleaxkoB mnumier, 4To caMO MPaBO KOMIIO3UTOpA HE SBIISETCS
UCKITIOUATETLHBIM TPAaBOM Ha MY3BIKQIBHOC TIPOM3BEACHUE, BKJIIOYCHHOE B
KUHODHUIIBM, a OTHOCHUTCS K KATeTOpUM «HMHBIX HWHTEJUIEKTYaJbHBIX IIpaB.
[ToyyeHne aBTOPOM MY3BIKAJIBHOTO MPOU3BEIIECHUS «JIBOMHOIO» TOHOpapa 3a CHET
MPOJIIOCEPOB (3a4acTy0 HEOOOCHOBAaHHO BBICOKOIO), a Jajiee IOPUAMYECKUX JIHII,
OCYHIICCTBJISIONIMX MPOKAT ayJAHOBH3yaJIbHOTO TIPOU3BEJCHUS, 00pa3yeT SBHYIO
HECIIPaBEUIHBOCT .

Kpowme Toro, camo cymiectBoBanue HOpMsl 1. 3 ¢T. 1263 I'K P® npotuBopeuunt
byHIaMEHTAIBHOMY TPUHIIUITY PaBEHCTBA YYaCTHHKOB T'pakJaHCKOro obopota. B
CHITY TOTO YTO ayAHOBHU3yaJIbHOE TIPOU3BEACHHUE CO3ACTCS COBMECTHBIMU YCHUTUSIMU
KaK peXHUCCepa-MOCTaHOBIINKA, aBTOpa CIEHapusi, TaK W KOMIIO3UTOpa, 4YTO

3 1
HEOJHOKPATHO OTMEUYaJIOCh TakuMmu topuctamu kak JI. Jlumumk”, E. A. Mazyp, To

! Cwm.: Brmsmen ULA., Jleoutses K.B. ABTOpCKOE IIPaBO ¥ CMeXHbIE paBa: YueOHuk. M.: [IpocrekT, 2011. C. 99.

2 Cwm.: Jlenxos E. TIpaBo KOMIO3HTOPa Ha BO3HATPAXKICHHE 33 yGIMIHOE HCIIONHEHHE (HIbMA U HEOOXOAMMOCTh €ro
oTtMeHbl// IHTemIekTyanbHas COOCTBEHHOCTh: ABTOPCKOE MpaBo U cMexHbIe rpasa. 2010. Ne6

% Cw.: Jlunrux I ABTOpCcKkoe mpaBo M cMexHble mpaa / Ilep. ¢ ¢p.; npenucnosue M. ®Penorosa. M.: Jlagomup;
W3narensctBo FOHECKO, 2002. C. 119.

31



CTaBUTh UMEHHO KOMIIO3UTOpPA B MPUOPUTET MO OTHOUIIEHUIO K JAPYTMM aBTOpaMm —
HECMpPABEJIUBO, TaK KaK 23TO CO3JaeT g NOCJIEAHUX KpailHe HEBBITOJHOE
MOJIOKEHHE.

Opranuzamust «Poccuiickoe aBTOpcKoe OOIIEeCTBOY», ACHUCTBYIOIIAsi OT MMEHHU
KOMITO3UTOPOB, MPEABSIBISECT HCKU K POCCUUCKMM KHUHOTEaTpaM O B3bICKAHUU
BO3HArpaXKJIcHUs1, mpeaycMoTpeHHoro 1. 3 ¢T. 1263 'K P®. MoxHo caenaTh BBIBO/I,
YTO TakKash BO3MOXKHOCTh TOJIa4é OOJBIIOT0 KOJUYECTBA MCKOB K OpraHU3aTOpam
MOKa30B TOBOPUT €CIU HE O 3JOyNOTPEOJICHMH CaMHM TIPaBOM, TO O
37I0yHOTPEeOJEHUH HECOBEPIICHCTBOM 3aKOHOJATENIbCTBA. Tak, Hampumep, B Jeje
A53-21403/2013 Poccuiickoe aBTOPCKOE OOIIECTBO OOpPaTHIOCh C HMCKOM O
B3BICKAHUU  ABTOPCKOTO  BO3HArpaXKJIeHUs C OOImecTBa €  OrpaHUYEHHOU
OTBETCTBEHHOCThIO «A3CK» 3a HE3aKOHHOE MCIIOJIb30BAHUE MY3bIKAJbHBIX
npousBeieHu# (hoHOrpamMM), BOIIEAIINX B COCTAB ayIMOBU3YaIbHBIX MPOU3BEICHUN
(kuHOGUIBLMOB) IMyTEM MX BOCIPOU3BEICHUS, IOBEJCHUS JIO0 BCEOOIEro CBEJICHUS,
pacnpoctpaneHust B kuHorearpe "Komcomonen" ropoga Bonrogoncka PoctoBckoii
o6nactn.”

CTtoutr OTMETUTh, YTO TMOMBITKM OOOCHOBaHUS HEOOXOJUMOCTU HUCKIHOUYEHUS
nosioxkeHust m. 3 cr. 1263 'K P® yxe nmpeanpunumanuck. Tak, B xamodbe OO0
«Kunorearp «CuHema» ocrnapuBaiach KOHCTUTYIMOHHOCTb HOPMHI 11. 3 cT. 1263 'K
P®, u B KauyecTBe aprymMeHTOB HCTEIl NPUBOAWI TOT (aKT, YTO «B3UMaHUEM
MPEAYCMOTPEHHOTO WM BO3HArpaXAeHUsS (CHEIHAIBHOTO BO3HATPAXKIACHUS IS
aBTOPA-KOMIIO3UTOpPA  ayJUWOBU3YyaJIbHOTO  MPOU3BEACHUS) HAa  KHHOTEATPHI
BO3JIaraeTcsi OpeMsi HECEHUs SKOHOMHYECKH HEe OOOCHOBAHHBIX PACXOJIOB, a TaKXKe
VIIEMJISIFOTCSI 3aKOHHBIE MHTEPECHI JAPYIMX aBTOPOB - PEKUCCEPA-TIOCTAHOBIIMKA U

3
aBTOpa CUCHapus» .

! Cm.: Masyp E.A. KuHOQHIGM M WHbIE ayIHOBH3yalbHBIC NPOM3BENCHHS KAK AIIEMEHTHI CIOXKHOIO O00BEKTa
aBTopckux npas// FOpuanmdaeckmii mup. 2011. Ne 11.

? MocTaHoBeHUe Cyna no nHTe/UIeKTyaasHbIM TipaBaM P@ mo mgemy Ne A53-21403/2013 ot 21.01.2015 // CipaBounas
npaBoBas cuctema «Koncymnprantllmocy. — Pexxnm goctyma: http://www.consultant.ru.

Omnpenenenne Koncturymmonnoro Cyma «OO0 oTkase B NPUHATHH K PACCMOTPEHHIO JKaloObl 00miecTsa ¢
OrpaHHYeHHOI 0TBeTCTBEHHOCThIO «KnHOoTeaTp «CHHEeMa) Ha HapylIeHne KOHCTUTYIIMOHHBIX MPaB ¥ cBOOO] ITYHKTOM
3 crateu 1263 I'paxkmanckoro xonmekca Poccuiickoit @eneparnumy»: ompenenerre ot 30.09.2010 r. Ne 1354-0O-O //
CnpaBounas npaBoBasi cucteMa «KoncynprantlImocy». — Pexxum nocryna: http://www.consultant.ru.
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O4eBHUIHO, UTO 1I€JIb 3aKOHOTBOPUECKOM JeSITEIbHOCTH — YCTpaHEHUE MPOoOesioB
U HOPM, HApYyMAKIMNUX TPUHIUIB MPABOBOTO PETYIHPOBAHUS W YIIEMIISTFOIITUX
npaBa YYaCTHUKOB 000poTa. MOXXHO cJenatb BbIBOJ, YTO €IMHCTBEHHBIM
BO3MOYKHBIM PEIICHUEM BBIIICYKA3aHHOW MPOOJIEMBI SIBJISETCS MCKIIOYCHUE HOPMBI
m. 3 cr. 1263 'K PO.

Kak u3BecTHO, B CO3/JaHUU ayJIMOBU3YaJILHOTO MIPOU3BEICHUS, KPOME TPUAIbI
aBTOpOB, OTpaxkeHHOW B M. 2 cT. 1263 'K P®D, moryTt ObITh M Ipyrue CyOBEKTHI,
KOTOpbIE BHOCAT CBOM TBOPYECKUH BKJIaJ, HO HE SBISIOTCS aBTOpaMH, TO €CTb
aBTOPbl MPOU3BENCHMI, BOIIEAIINX COCTABHOM YacTbl0 B ayAHMOBHU3yaJIbHOE
IIPOU3BEJCHUE.

Cornacno 1. 5 cr. 1263 I'K P®, ka1l aBTOp MPOU3BEACHUS, BOLIEAIIETO
COCTABHOM YacCThIO B ay/IMOBU3YaJIbHOM MTPOU3BEIEHUE, KaK CYLIECTBOBABILETO paHEee
(aBTOp TMpOM3BENCHUSA, TIOJOKEHHOTO B OCHOBY CIIEHApus, W Jpyrue), TaKk u
CO3JaHHOTO B TIpoliecce paboThl HaJ HUM (OMEpPaTOP-TIOCTAHOBIIUK, XYHAOKHHUK-
MIOCTAHOBILUK U IPYTUE), COXPaHIET UCKIIOUYUTEIHHOE MMPABO HA CBOE MPOU3BEACHUE.
HckiroueHne COCTaBISIIOT ClIy4aW, KOTJa 3TO MCKIIOYUTENBHOE IMPaBo ObLIO
NEpPEeIaH0 MW3FOTOBHUTENI0 WM JAPYTMM JIMIAM [0 MHBIM  OCHOBAHUSIM,
IPELYCMOTPEHHBIM 3aKOHOM.

B cyneOHOM mpakTHKe MOXXHO HAWTH yTOYHEHHE IJAHHOTO IIOJOXKCHUS WU
CHOCOOBI €ro MPAaKTUYECKOTO NpuMmeHeHus. Hampumep, kak ciegyer w3 M. 5
[Toctanosnenuss BAC Poccun ot 19 nHosa6ps 2013 1. N 5861/13 nmo neny N A40-
38278/2012-12-166, npu mnepepabOTKe ayJHMOBH3YIILHOTO TPOM3BEACHUS, B TOM
yucie IS CO3/laHus MapoJuHd Ha Hero, Tpedyercs coONonaTh IpaBa aBTOpa
(mpaBooOyIaaTensi) MY3BIKQIBHOTO TPOU3BENICHUS, KOTOpOe TMepepadoTKke He
MOJBEPrajgoch, MNpPHU CO3JaHMM MApPOAMM  TIEPBOHAYATIBLHOE  OPUTHMHAIBHOE
MPOU3BEJCHUE JIOJDKHO OBITh B IIEHTPE HOBOTO, a HE OBITH ero (oHOM WM

1
BCIIOMOI'aTCIIbHBIM CPCACTBOM .

! Mocranosnenne Boicurero ApGurpaxuoro Cyma PO no nemy Ne A40-38278/2012-12-166 ot 19.11.2013 Ne 5861/13 //
CnpaBounas npaBoBasi cucteMa «KoncynpranTlImocy». — Pexxum nocryna: http://www.consultant.ru.
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Hcxons u3 BBIIEU3IOKEHHOTO, MOXHO CJI€NaTh BBIBOJ, YTO JaHHAsh HOpMa
MpeHa3HAYeHA OXPAHITh UHTEPECHI TEX JIUII, KOTOPHIE XOTS U MPUHUMAIH YIacTHs B
CO3JaHUM ayJIMOBU3YaJIbHOTO MPOU3BEACHUS, HO HE ChITpal KIKOYEBON POJIH B €0
IPOU3BOJCTBE, IIO3TOMY HE MOTYT CUWTATbCS aBTOPAMH ayAHUOBHU3YaJIbHOIO
npousBeneHusi. M xora ux paboTa, MOJNOXKEHHAs B OCHOBY ayJAMOBH3yaJIbHOTO
MPOU3BEJCHUS, CYIIECTBYET, YTOOBI UCIIOJIB30BATHCS B €TI0 COCTABE, ABTOP €€ UMEET
IIPaBO HMCIOJIb30BATh €€ BHE MPOU3BEICHU.

AyanoBU3yallbHOE  TPOU3ZBEJCHUE, KaK  €IUHBIA  CIOXKHBIA  OOBEKT,
IpenoiaraeT pa3IudHble KOHCTPYKIIUU OOJa/laHusl UCKIIOYUTENbHBIMHI MPaBaMU U
crocoObl Meperayu mpaB Ha Hero. B mepByro ouepeab, Takue MpaBa MOTYT OBITh
Nepe/Ianbl MyTeM 3aKIIFOUEHHs JOTOBOpa 00 OTUYKJIEHUHM MCKIIOYUTEIHHOTO IMpaBa
100 JUIEH3UOHHOTO I0T0BOPA.

JloroBop 00 OTYYXIEHUU MCKIIOUUTEIHLHOTO TIpaBa, B COOTBETCTBUU CO
cratbeit 1234 I'K P® mpexacrasiser coOoi TOTOBOp, COTJIACHO KOTOPOMY OJIHA
cTopoHa (TmpaBoo0OJiaaTenp) nepeaacT Wik o0sI3yeTcs nepeaaTh NpuHaiexaliee eu
UCKIIIOUUTENIFHOE TPABO HAa Pe3yJbTaT HWHTEJUICKTYaJIbHOM JESTEIBbHOCTH WM Ha
CPEACTBO MHAMBUIyAIN3AlMH B MTOJTHOM 00BEME APYroil cTopoHe (MIpUoOpeTaTeio).
To ecTp, B TaHHOM clly4ae pedb HAET O NepeAadye HCKIIOUHMTENBHOTO IpaBa Ha
MPOU3BEICHUE B TIOJIHOM 00BEME.

[Io nuueH3noHHOMY 10TOBOpY, corsacHo crarke 1235 I'K P®, ogna cropona -
oOnajartenb  UCKIIOYMTEIBHOTO TMpaBa Ha  pe3yjibTaT  MHTEIUICKTyaJIbHOU
NEeATEIbHOCTH WJIM Ha CPEACTBO WMHIMBHUIyanH3aluu (JIMLEH3UAp) MPEJOCTABIISIET
WU 00sI3yeTCs MPEIOCTaBUTh APYrol CTOpoHE (JIMIIEH3WATy) MPaBO UCIOJIb30BAHUS
TaKOTO pe3yJbTaTa WIK TAaKOTO CPEACTBA B MPEYCMOTPEHHBIX IOTOBOPOM IpeAeax.
B naHHOM ciywae peub HJET HE O Mepenaye IMOJHOTO KOMILIEKCa MpaB Ha
IPOM3BENIEHUE, a TOJIbKO 00 OMNpeAeNeHHbIX B JIOTOBOpPE U TOJBKO Ha CPOK,
ONPEAEIECHHBIN B JOTOBOPE.

Hampumep, MoxkeT OBITh 3aKJIIOYEH JIMIEH3MOHHBINA JOrOBOp, COTJIacHO
KOTOPOMY JIMIIEH3HAT TMOJY4YaeT MPOCTYI0 (HEUCKIIOUUTENIbHYIO) JUIEH3UI0 Ha

HCIIOJIB30BaHHUC Sa(bl/IKCI/IpOBaHHBIX B ayAUOBU3YAJIbHOM PAAC MYJIbTHINNIMKAIWMOHHBIX
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(GUIBMOB MEPCOHAXKEN MyTEM WX BOCIIPOU3BEACHUS U PACIIPOCTPAHECHUS.

Onnako, cnocoObl mpeaocTaBieHus (Iepeaadyn) UCKIYUTEIHLHOrO MpaBa Ha
UCIIOJIb30BaHNE OOBEKTOB MHTEIUIEKTYaIbHON COOCTBEHHOCTH HE CBOJAATCA K OJHUM
JUIIb JMUEH3HUOHHBIM JoroBopaM. K 1aHHOMy BHAY JOrOBOPOB OTHOCHUTCSI, KpOME
JULIEH3UOHHOT 0, TAKXKE JOrOBOp (PpaHyaii3uHra.

Mexly cTOpOHaMU Take BO3MOYKHO 3aKIHOUYEHHE JOroBopa 00 OTUYKICHUU
UCKIIIOYUTENBHBIX I[IpaB, KOTOpbIE TMPEACTABICHBI JOrOBOpaMH 00 yCTyIKe
UCKJIIOYUTENBHBIX MpaB, 00€CHEYUTEIBbHOIO JOTroBOpa (HalpUMep, J0rOBOp 3ajora
UCKJIIOYUTENBHBIX MPaB Ha OOBEKTHI MHTEIJICKTYadbHOM COOCTBEHHOCTH). [I0BOIBHO
pacnpoCTpaHEHHBIMH TAKXKE SBISIOTCS JTOTOBOPBI 00 OKa3aHWU YCIYyTI B OTHOUIEHUH
UCKJIIOYUTENBHBIX IpaB Ha OOBEKTHl WHTEIUIEKTyaJlbHOM COOCTBEHHOCTH, Cpeau
KOTOPBIX JIOTOBOP JOBEPUTEIBHOIO YIPABIEHUS HCKIIOYUTEIbHBIMU IIpaBaMu U
JIOTOBOP KOJUIEKTUBHOIO YIIPaBJICHUS.

Takum  oOpa3oMm, TIpaKIAaHCKUM  3aKOHOJATEIbCTBOM  IPETyCMOTPEHBI
pa3nuYHbIe CHOCOOBI PACTIOPSHKEHUS HCKIIOYUTENbHBIMUA MpaBaMu. OCOOEHHOCTH
ayJJMOBU3yaJIbHOTO TIPOMU3BEACHMS, KaK OOBEKTa aBTOPCKOTO IIpaBa, a TaKkKe
CIIOXHAsi CTPYKTypa IpaB Ha HEro MNpeanoJiaraloT HeoOXOAMMOCTh BbIPAOOTKU
TAKOro THIIA JOTOBOPA IO PACHOPSIKEHUIO HCKIIOYUTEIBHBIMUA IIpaBaMH IS
Ka)KJ0ro KOHKPETHOTO MPaBOOTHOILIEHUS, YTOOBI YUUTHIBAJIUCh MHTEPECHI BCEX €0
CTOpOH. UYTOOBI TpaMOTHO OIpPEAENIUTh HauOOosee BBITOJHBIM THUI 3aKIH0YAEMOI0
JIOTOBOpa, HEOOXOJUMO YYUTHIBATh MPEJOCTABISEMBbI KOMIUIEKC IpaB Ha
IIPOM3BENICHUE, A TAKXKE 1IEJIb U CPOK UX MPENOCTABICHHUS.

B wutore Mbl paccMoTpenu mnepedeHb CyObEKTOB, MOJTHOMOYHBIX 00JIa1aTh
opaBaMM Ha  ayAMOBHU3YyaJbHOE IMPOW3BEACHHE, BBIICTWIA  MPOOJIEMATUKY
NPUBEACHHOrO 3aKoHojaresaeM mepeuHs. Kpome Toro, B riaBe ObLIM OCBEILIEHBI
pa3IuYHbIE aCHEKThI, KACAIOIINECS JIMYHBIX HEMMYLIECTBEHHBIX W MMYIECTBEHHBIX
IpaB Ha ayAMOBH3yaJbHbIE NpPOM3BEACHMS. B wyacTHOCTH, W3ydasiach IpaBOBas
npupoAa crneuuduueckoro mpaBa M3rOTOBUTEINS ayJMOBU3YaJbHOTO MPOU3BEICHUS
yKa3bIBaTh CBOE€ MMsI UJIM HaUMEHOBaHUE JHO0 TpeOoBaTh Takoro ykaszanus. Kpome

TOTO, HaMu OblIa paccMoTpeHa HopMma 1. 3 cT. 1263 'K P®, u cnenan BbIBOA O
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He0OOCHOBAHHOCTHU €€ BKJIIOUEHHS B IrpaxXaaHCKOC 3aKOHOAATCIbLCTBO, IMOABCPIIIUCH
daHaJIM3y IIpaBa JKL, IIPOU3BCACHHA KOTOPbLIX BOIIA COCTaBHOM 4YacCTblO B
AyJIUOBHU3YyaJIbHOC  IIPOU3BCACHHC. YTo HECOMHEHHO Ba’XHO, HaMH ObLIH
OXapaKTCPU30BaHbI PA3JIMYHBIC KOHCTPYKIOHUHU 06J'IaI[aHI/I$I HCKIIOYUTCIBbHBIMHA
[MpaBaMn Ha ayJAHOBU3YAJIbHOC IIPOU3BCIACHUC, A TaAKXC THUIIBI JOI'OBOPOB,

3aKJIIOYACMBIX TJIA IIPECAO0CTABICHHUA UCKIIIOYUTCIIbHBIX IIPAB.
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3. 3ammTa aBTOPCKUX MPAaB HA ayAHOBU3YaJIbHbIE IPOU3BEIEHUsI
3.1. AHaIu3 OT/AeJBLHBIX HAPYIIEHU MPaB HA Ay IMOBU3YyaJIbHbIE
Npou3BeIeHusl

Pa3znuunbie BUABI HapyIIEHUHW AaBTOPCKUX IMIpaB Ha ayJAUOBU3YaJIbHbIC
MPOU3BEJCHUSI BIEKYT pa3Hble (POPMBI OTBETCTBEHHOCTH: aJIMUHHCTPATUBHYIO,
IpaXKJaHCKYI0, YrojioBHyto. ClienyeT pa3o0paTbcsi € TE€M, C KaKUMHU CIydasMH
HapyIIEeHUs MPpaB Han0o0JIee YaCTO MPUXOIUTCS CTAIKHBATHCS MPABOOOIAAATEIISIM, A
TaK)K€ OINpeJeNUTh, KaK CJEAyeT pa3rpaHHuuBaTh CBOOOJHOE W HE3aKOHHOE
UCIIOJIB30BaHUE ay/IMOBU3YAIbHBIX MTPOU3BEACHUMN, TaK KaK BO MHOTUX CITy4astX 3TOT
BOIIPOC MPEACTaBISAET COOOM MPAKTUUECKYIO ITPOOIIeMY.

B nmepByro ouepenb TnOpu  yNOMHHAHWM O HapylIIeHWd TpaB  Ha
ayIMOBU3yaJbHbIE  MPOU3BEICHHUS  CIEIyeT  TOBOPUTH O  HE3aKOHHOM
pacrpoCTpaHEHHUH W BOCHPOW3BEICHHHM  ayJAHUOBU3YaJIbHOIO  IMPOU3BEACHUS.
Onpenenenue HE3aKOHHOTO pacrpocTpaHeHus u BOCIIPOU3BEACHUS
ayJIMOBU3YaJIbHOTO MPOU3BECHUS BeCbMa OOIIUPHO U HE UMEET YETKUX KPUTEPUEB B
3aKOHOJIATEIbCTBE. XOTS JIaHHOE IMIOHSATHE M CHUHOHHUMHUYHO O€310rOBOPHOMY
WCIIOJIb30BAHUIO TPOM3BE/ICHUS, HE BCErJa HCIOJb30BAaHUE ayIHOBHU3YATbHOIO
npousBefieHusT 0e3 3aKII0YEHUST IOTOBOPA SIBIISETCS HE3aKOHHBIM B CHIIy TOTO, YTO
CYIIECTBYIOT  TIpelesibl  CBOOOJHOTO  MCIOJIb30BaHUS  ayJMOBU3YaJbHBIX
MPOM3BEICHUH, YCTaHOBJIEHHbIE CT. 1274 'K PO.

Crnenyer pa3o0bpaTbes ¢ TeM, C KaKUMU CIIy4asiMU HapyIIeHUs MpaB Hauboliee
4acTO MPUXOIUTCSA CTAJKUBATHCS MPaBoOOIafaTeNsiM, a TaKXKe ONPENeIUTh, Kak
ClelyeT  pa3rpaHUYMBaTh  CBOOOJHOE M  HE3aKOHHOE  HCIIOJIb30BaHUE
ayJIMOBU3YaJbHBIX TPOU3BEICHUM, TaK KaK BO MHOTHX CIydasxX JTOT BOMIPOC
MPEACTABIAECT COO0M MPAKTUUECKYIO MTPOOIIeMY.

OQHO3HAYHO  HE3aKOHHBIM  SIBIIIETCS,  HApUMeEp,  PacnpoCTpPAHEHUE
ayJIMOBU3YaJIbHOTO TIPOM3BEACHUS Ha MaTepuaibHbIX HocuTelsix ¢popmara DVD 6e3
JUIEH3UOHHOTO JIOTOBOpPA, HE3aKOHHOE BOCHPOU3BEACHHE U PACIPOCTPAHECHUE
ayJIMOBU3YaJILHOTO Tpou3BeaeHus (PribMa) 10 AaThl €ro opUIIMaIBLHOTO penu3a Ha

MaTepualibHbIX HocuTensx (popmara DVD (Blue-ray), im6o Bkimtouenue dparmeHTa
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ayJIMOBU3YaJIbHOTO MPOU3BENICHU B Tenenporpammy. OnHako, B HOCIEIHEM CITydae,
€CJIM CPOK HCIIOJIb30BAaHUSI NPOU3BEIACHUS YKa3aH B JIMLEH3MOHHOM JOTOBOPE,
3aKJIFOYEHHOM MOCJIE UCTEUYEHUSI ATOTO CPOKA, 3TO CUUTAETCS HAMEPEHUEM CTOPOH
YCTaHOBUTh, YTO YCJIOBHS JIOrOBOpa MPUMEHSIOTCS K OTHOUIEHUSM, BOSHUKIIUM [0
ero 3akmoucHus (I[Tocranomnenne ®AC Mockosckoro okpyra ot 31.01.2013 mo
neny N A40-41852/12-27-379)".

HeonHo3nauHbIM ~ Takke  sIBIsIETCS ~ Bompoc 00  HMCHOJB30BaHUU
ay/IMOBU3YaJbHOIO MPOW3BEICHUS B COCTABE HOBOTO IMPOU3BEAECHUSA, TO €CTh PEYb
UJET O 3aUMCTBOBAHHUH, KOTOPOE SBIISETCS 3aKOHHBIM MPH COOTIOACHUH TPeOOBaHUM
cT. 1274 TK P® u ycinoBuil 0053aTeIbHOTO YKa3aHUsI UMEHH aBTOpa, IPOU3BEICHUE
KOTOPOrO  MCHOJIb3YeTCs, M HWCTOYHMKA 3auMcTBOBaHMs. Cyaamu IIUPOKO
MCMOJIB3YETCS TaHHAsg HOpMa, B 4acTHOCTH, B [loctanoBiennn @AC MOCKOBCKOIO
okpyra oT 27.10.2008 r. Ne KI'-A40/6127-08 cynomM yCTaHOBJIEHO, YTO CO3JaHHBIN
OOO "HOnaitten Mynptumenus IIpomxektc" M BOCHPOWU3BEICHHBIA OTBETYUKOM
¢uneMm "A He Mory Oosbiie xkuth. Jleonmn @unatoB" mnpenacraBiaseT coOOU
CaMOCTOATENIBHOE AyJUOBU3YaJbHOE IIPOM3BEICHUE, a COJEp)Kallhecs B HEM
3auMcTBOBaHUsA u3 QuiabMa "O He JeTH Tak, *KU3Hb... JleoHna OunaToB" ABISIOTCS
HUTHUPOBAHUEM, OCYIIECTBICHHBIM OTBETYMKOM B COOTBETCTBHHM C TPeOOBaHUSMU
3aKoHa’.

B Ha3zBaHHOM cnydyae peyb HAET O Takol (opMe 3auMCTBOBAHHMS, Kak
nutupoBanre (moam. 1 m. 1 cr. 1274 TK P®). 3aumMcTBOBaHHME TaKKe MOXKET
OCYHIECTBJIATBCA B (opme co3aaHus napoaud. B CBA3M CO CTPEMHUTENIbHBIM
pa3BUTHEM  JAHHOTO  JKaHpa  TpeOyercd  MakKCUMalbHO  3(P(EeKTHUBHOE
3aKOHOJATEIBHOE PETYJUPOBAHUE, ITO3BOJISIONIEE YETKO OrPAHUYUTH MPEIEibl
3aKOHHOTO Hcnosib3oBaHus. Mcxons w3 Hopmel m. 4 cr. 1274 TK P®, maponus
IpeCcTaBiIsieT co00M HOBOE MPOM3BENIEHUE, CO3/IaHHOE B pe3ysbTare NnepepadoTKu

opuruHanbHoro npowussenenuss. B cuny n. 35 Ilocranosnenusa I[lnenyma BC PO,

! Mocranosnenne ®enepanbHOro apoUTpaKHOro cyaa MockoBckoro okpyra mo memy Ne A40-41852/12-27-379 or
31.01.2013 // CripaBounas npaBoBas cuctema «Koncynerantllimoc». — Pexxnm noctyna: http://www.consultant.ru.

? TlocraHoBneHne depepanbHOro apOUTpakHOro cyna MockoBckoro okpyra no aemy Ne A40-6886/07-5-73 ot
27.10.2008 Ne KI'-A40/6127-08 // CnpaBounas mnpasoBas cuctema «KoHcymsrantIlmoc». — Pexnm pocryma:
http://www.consultant.ru.
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[Inenyma BAC P® "O HekoTOpbhIX BONpPOCAaX, BO3HUKILUX B CBS3M C BBEJACHUEM B
JelcTBUE YacTu 4eTBepToil ['paxnaHckoro kojekca Poccuiickoit depepanuun” ot
26.03.2009 Ne5/29' aBTop OpHIHHATIBHOrO MPOM3BENCHHS HE BIPAaBE 3alpelaTh
UCITOJIb30BAHUE CBOETO MTPOU3BEACHUS I CO3/IaHUS TAPOIHH.

Ha npakTrike He Bcerna ObIBaeT MPOCTO OMPENETUTh, KAKOM UMEHHO OOBEKT
nojABeprcs  mepepaboTKe B Mpoliecce CO3JaHUs  MapoJMHM: Ha  CIIOXKHOE
ayJIMOBU3YyaJbHOE MPOM3BEIEHUE, JMOO HAa MY3bIKAIBHOE IPOMU3BENICHHUE,
HAXO/IAIIEECs B COCTaBe ayIMOBU3YaJIBLHOTO, JIHMOO0 e MapoaupoBaiach cama 1o cede
MaHepa UCIOJHEHUs (MCIIOJHEHHE apTUCTOB-UCIIOIHUTENECH), KaK OOBEKT CMEKHBIX
npaB. Kpome Toro, uHorga cyabl 3aTpyAHSIOTCS B KBaIU(pUKALMK O0OBEKTa UMEHHO
kak napoauu. Kak ormeuaer B.A. KosocoB, «mapoaust 1O CBOEM CyTH SIBISETCS
AMaTaXHbIM BHICMEMBAHUEM M HE JOJDKHA BBI3BIBATH COMHEHMI B KBaJIU(UKALIMK €€
B KAYECTBE MAPOIUN».

B cimyuae ecan oObEKTOM NapoAUHU SIBISIETCS ayJUOBH3YyaJIbHOE MPOU3BEICHHUE
B LIEJIOM, & MY3bIKaJIbHOE COMPOBOXKIEHUE OCTAETCA HE 3aTPOHYTHIM, BCTAET BOIIPOC
O COOJIIO/IEHUU UCKIIFOUUTENBHBIX MPaB KOMIIO3UTOPA MY3bIKAJIbHOTO IPOU3BEICHUS.
[Ipu pazpemieHnn TaHHOTO BOIpoca HEOOXOIMMO cocyiathbest Ha ¢ I. 5 cr. 1263 'K
P®, cormacHO KOTOpOMY Ka)XXIbld aBTOpP IPOM3BEICHUS, BOLIECALIETO COCTaBHOU
YacThl0 B ayJHOBU3yaJIbHOE INPOM3BEICHHE, KaK CYyIIECTBOBABLIETO paHee (aBTOP
MIPOU3BEJEHUS, MOJOKEHHOIO B OCHOBY CLIEHApHs, U JAPYTHE), TAK U CO3AAHHOTO B
npouecce paboTel HaJ HUM (ONepaTop-MOCTAHOBLIUK, XYAOXKHHK-TIOCTAHOBIIUK U
JIpPYTUE), COXpaHSEeT HWCKJIIYUTENIbHOE IMpaBO Ha CBOE MPOU3BEACHHE, 3a
UCKIIFOUEHHEM CIIy4aeB, KOrJa 3TO MCKIOYUTENbHOE MpaBo ObUIO MepeaaHo
U3TOTOBUTENIO WM JAPYTUM JIMLAM JIMOO MEpenuio K U3rOTOBUTENI0 WIH JAPYTUM
JUIAM [0 WHBIM OCHOBAHUSIM, MPEAYyCMOTPEHHBIM 3akoHOM. HMcxoas u3 3Toro
MOJIO’KEHUS, CJENyeT BBIBOJ O TOM, 4YTO MpH MepepadboTke ayAuOBHU3YaIbHOTO

IIPOU3BCACHUA, B TOM YHCJIC IJIA CO3OaHMA ITapOaUH HA HCTO, Tpe6yeTc;1 CO6J'IIOI[aTI)

! Nocranosnenne [Tnenyma BepxoBroro Cyma P® u [Inenyma Briciero Apourpaxsnoro Cyma P@ «O HeKoTOpBIX
BOIIPOCAX, BOZHUKIIMX B CBSI3M C BBEJCHUEM B JICHCTBHE 4YacTW 4eTBepTod ['paskmaHckoro koxekca Poccuiickoid
Denepanumn» [DneKTpoHHBIH pecypc]: mocraHoBienne ot 26.03.2009 Ne 5/29 // CnpaBounas mpaBoBasi cHUcTeMa
«Koncynbrantllmocy. — Pexxum nocryna: http://www.consultant.ru.

? Cm.: Komocos B.A. [Mapoaus B cucreme aBTopckoro npasa // 3akoH. 2013. Ne 9.
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mpaBa aBTopa (TpaBooOyamatesnsi) MY3bIKAJTLHOTO IPOWM3BEICHUS, KOTOPOE
nepepadoTKe HEe TTOIBEPTraioch.
B 3akitoueHue paccMOTpEHHs BOIPOCa XOTENOCh Obl OTMETUTh, YTO B CHILY

TOr0, UYTO HCIOJb30BAaHUE AYJUOBU3YAIbHOTO MPOU3BEACHUS MPEANnoaraet
HIMPOKUIM TEepedYeHb pa3IUYHbIX JEUCTBUM, KaK TO pacHpoCTpaHEHUWE €ero Ha
MaTepUaIbHBIX HOCHUTEINSAX, BOCHPOU3BEACHUE B JHUYHBIX WIM MHBIX LEsX,
3aMMCTBOBAHUE €r0 MPU CO3JaHUU HOBOTO MPOU3BEACHUSA, PACIIPOCTPAHEHUE B CETH
WuTepHeT W T. HO., a TaKXe €ro HCIHOJb30BaHUE MOKET OCYUIECTBISATHCA MpU
Pa3JIMYHBIX YCJIOBUSIX U B PA3IMYHBIX IIEJISIX, B MPABONPUMEHUTEILHON MPAKTUKE
HEOOXOJMMO B KaXKJIOM KOHKPETHOM CIllydae YE€TKO YCTaHABJIMBATh, ObUIM JIH
HapYIIEHBI MPEJENbl CBOOOIHOTO UCTIOIb30BaHUS, U €CJIN J1a, TO KAaKUM 00pa3oM.

B HacTosiiee BpeMsi TakKe MOJYyUUIIO PaCpOCTPAHEHUE TaKOE HAPYIIEHUE MPaB
Ha ayJAMOBU3YaAJIbHOE IMPOMU3BEACHUE, KAK HE3aKOHHOE HCIIOJIb30BAHUE MEPCOHAXKA
ayJIMOBU3YaJILHOTO Tpou3BeneHusa. HeoqHo3nauyHo B cyneOHOM MpaKTUKE peliaeTcs
BOIIPOC O TOM, B YeM UMEHHO COCTOUT OOBEKT HAPYIICHUS: MPOU3BEIACHUE B IIEJIOM
WIM TEePCOHAX, KaK 4acTh mpousBeaeHus. s enuHooOpasus cyneOHON MpPaKTHKU
TpeOyeTcsl OJJHO3HaUYHAasl TPAKTOBKA JaHHOU mpoOiembl. KpoMe Toro, B 3aBUCUMOCTH
OT paspernieHus] BBIIMICHa3BAHHOTO BOMPOCAa 3aBUCUT CHOCOO  HMCUMCICHUS
KOMITICHCAIUK 3a HapylieHue. To ecTh, HEOOXOAMMO OTPENEIUTh, IO Kakoi Gopmyrie
HCUYHUCTISAETCS KOMIIEHCALMS: OJMH TEPCOHaX - OJHO HapymeHue" nubo "omaHO
MIPOU3BEICHUE - OJTHO HapymeHHe”.1

Kak ormeuaercst B cyneOHoi npaktuke Cyaa Mo MHTEUICKTyaIbHBIM IpaBam,
«HE3aKOHHOE HCIIOJb30BaHME YaCTH MPOU3BEACHUS (MIEPCOHANKA), TaKE SBIISIOLICHCS
CaMOCTOATENBHBIM  O0BEKTOM TpaXXJIaHCKOTO 000poTa, O3HAYaeT HapyIIeHUE
MCKITIOYHTEIBHOTO [IPaBa Ha CaMO ayIHOBU3yaIbHOE POM3BEICHHC.

Urak, ecnm cormacHo mno3unuu Cyga 1O HMHTEUIEKTYalbHBIM — IIpaBam

pfaM3aliiiO TOBAapa, Ha KOTOPOM pPasMCIICHBLI I/1306pa)KCHI/I$I HCCKOJIbBKHUX

Lo Amm M., Mensenes JI. CUIT u BC pazonumucs Bo MueHUsX // DIK-FOpuct. 2015. Ne 41.
2 Cm.: O030p cyneOHOI NMPAKTUKY 10 JeJIaM, CBSI3aHHBIM C Pa3pelIeHHeM CIOPOB O 3allUTe MHTEIUIEKTYAIbHBIX MTPaB
(y1B. Ilpesumuymom Bepxosroro Cyna P® ot 23.09.2015) // bromnerens Bepxosnoro Cyna P®. 2015. Ne 11.
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MEPCOHAXKEN OJIHOTO ayIMOBU3YaJIbHOIO MPOU3BEICHUSA (metrckoro
MYJIBTUIUIMKAIIMOHHOTO ceprana "Marna u Mensens"), HEOOXOAMMO paccMaTpUBATh
KaK OfHO mpaBoHapymrenne', T0 BC P® oTMeuaeT, 4TO «IpH3HAHHE OTHETBHBIX
JNEUCTBYIOIIMX TEPOEB MYJIbTHIUIMKAIMOHHOTO CepHaia NEepPCOHaKaMH, KOTOPHIE
HCIOJIB3YIOTCSI CAMOCTOSITEJIPHO U OXPaHAIOTCS HA OCHOBaHMWU 4. 7 cT. 1259 T'K P®,
MOXET MOBJIEYh HAPYLUIEHHE aBTOPCKOTO IpaBa Ha 4acTh ITOTO MPOU3BEICHHS Kak
O0OBEKTa OXpaHSIEMBIX AaBTOPCKUX TPaB M B3bICKAHUE JAHHON KOMIICHCAIMM 3a
KaKbIi (haKT TAKOTO HAPYIICHHUS».”

[IpeacraBnsieTcsi, 4TO sBIsAETCS BepHbBIM HKMEHHO mnoaxon Cyma 1o
WHTEJUIEKTYaJbHBIM TIpaBaM, HMCXOJS W3 CaMOW CYIIHOCTH ayJAHOBH3yaJbHOIO
IPOU3BENICHUS, KaK €IMHOTO CIIO)KHOTO OOBEKTa, U NEPCOHAX B JAHHOM Cllydyau
BUJIUTCS YaCThIO ayIMOBU3YaJIbHOTO IPOU3BE/ICHUS, HEPA3PHIBHO CBSI3aHHOM C HUM.

HeoOxoaumo Takke pacCMOTpEHHE aIMUHHCTPATUBHBIX MPaBOHAPYIICHUN B
uccienyeMon o0nacTh. AJMHUHUCTPATUBHAs OTBETCTBEHHOCTh 3a HapyllIeHHE
aBTOPCKMX MPAB HA AyJMOBH3yaJlbHbIE ITPOU3BEACHUS NpeaycMoTpeHa . 1 cr. 7.12
KoAIl. IIpaBoHapymieHue, yKa3aHHOE€ B JAHHOM HOpPME, XapaKTEpU3yeTcs Kak
UCIIOJIb30BAaHUEM KOHTpa(aKTHBIX SK3EMIUISIPOB MPOU3BEACHUN WM (POHOTpaMM B
LEJSAX U3BJICUYECHHS T0X0/a.

Vxe mpu KBanU(UKAIMM HE3aKOHHOTO HCIIOJIb30BAHMS ayJIMOBU3YaJIbHOTO
MIPOU3BEJCHUSI OYEHb BAXXKHBIM SIBJIAETCA JOKA3aTeIbCTBO HE3aKOHHOCTH TaKOTro
ucnonp3oBanus. Ilpu ycraHoBiaeHun cyaoM (akra HapyuleHHs [paB Ha
ayIMOBU3YaJIbHOE IPOU3BEICHUE HE00X0AMMO HaJIu4ue MOJIHOM
JIOKA3aTeJIbCTBEHHOW 0a3bl, MOATBEP)KIAIOIIEH HE3aKOHHOCTh HCIOJIb30BAHMS
npousBeneHus. Tak, HalmpuMep, Ha CTOPOHE 3a4acTyro JISKUT OpeMsl JO0Ka3bIBaHUS
(daKkTa HE3aKOHHOI'O PACIPOCTPAHEHHS MO0 BOCIPOM3BENCHUS ayJIMOBU3YaTbHOTO
IIPOU3BEICHUS.

Tak, B  geme  NeA46-5302/2013  He3akOHHOE  paCIPOCTPAHEHHE

1 Cm.: 0630p cye6HOI MPAKTHKH 110 Ie/1aM, CBA3aHHBIM C Pa3pelIeHHEM CIIOPOB O 3aIUTE HHTEIICKTYaTbHbIX TPAB
(yTB. Ilpesummymom BepxosHoro Cyna P® ot 23.09.2015) // Bronnerens Bepxosnoro Cyna P®. 2015. Ne 11.

2 Omnpenenenne Bepxosroro Cyna P® mo memy Ne A50-21004/2013 ot 11.06.2015 Ne 309-2C14-7875 // CnpaBouHast
npasoBas cuctema «Koncymnprantllmoc». — Pexxum gocryna: http://www.consultant.ru.
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ayJIMOBU3YaJLHOTO TMpou3BeeHNs 1o Ha3BaHueM "DyxLess" ObII0 MOATBEPKICHO
KacCOBBIM YEKOM, OTYETOM YaCTHOTO JETeKTHBAa, KOHTPa(akTHBIM JHCKOM B
¢opmate DVD ¢ 3amnuchio ayAMOBH3YaJbHOIO IPOMU3BEACHMS 107 Ha3BaHUEM
"DyxLess", oTMYarOMMIiCS OT JIMLEH3UOHHOIO JUCKA BHEIIHUM BHJIOM OOJIOXKKH, a
KpOME TOr0 BHJIEOCBEMKOH, Ha KOTOPOW 3a(UKCUPOBAaHBI TOPIOBBIA 3all
rUIepMapKkeTa OTBETYMKA, CTEUIaX C JUCKaMH, B TOM YHCJIE M CIHOPHBIM
ayJIMOBU3YaJbHbIM IPOM3BEICHUEM, MOMEHT CKaHUPOBAHHUS IUTPUX-KOJA Ha
00JI0kKKEe AMCKA M MepeAadd JACHET, MOJIy4YeHHE CIauM, KaCCOBOTO 4YeKa, KOMIIAKT-
JUCKA, a TaKKe MpOLECC YMAKOBKM HA3BAHHOI'O KOMIIAKT-AUCKA, COCTAaBJICHHUE
POTOKOJIa () coopy (aKkTHYECKUX JTAHHBIX, CBEJICHUH IS
IpaX/1aHCKOI'0/yTOJIOBHOTO Jiefla M Mepefadyd KONUHU JAHHOTO IPOTOKOJa OXpaHe
TOPrOBOTO KOMILIEKCA .

Kak cremyer U3 BBIIECKA3aHHOTO, CYIIECTBYET OOJBILION  CHEKTp
IIpaBOHApYUIEHU B 00JIaCTU MpaB Ha ayJMOBU3yaJIbHbIE MPOU3BENEHUS B CUIY HX
MIOBCEMECTHOTO ucnoJib3oBaHusA. HeoOxoaumbl 3((EKTUBHBIE MEpPbl  3AIIUTHI
npaBooOJaAaTeneil, a TaKke IPOCBELICHNs HAaCEeJIEHUsI B 00JIaCTH aBTOPCKOTO TpaBa,

TAaK KaK O4YCHb 4aCTO ITPAaBOHAPYHICHHWA COBCPIIAIOTCA HCIIPCAHAMCPCHHO.

' TMocranosnenne BochMoro apOMTpPa)XHOTO aNeUIIIMOHHOTO cyda mo nemy Ne A46-5302/2013 ot 04.12.2013 //
CnpaBounas npaBoBasi cucteMa «KoncynprantlImocy». — Pexxum nocryna: http://www.consultant.ru.
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3.2 MexaHu3MblI ¥ CNIOCOOBI 3AIIIUTHI IPAB HA ayAUOBU3YAJIbHbIE
NpOM3BeACHUS

CIoXHBII N0 COAEPKAHUIO KOMIUIEKC IIpaB aBTOPOB M HM3FOTOBUTENS
ayJUOBHU3yallbHOTO  TPOU3BEJCHUS  MpENroyiaraeT HEOOXOAUMOCTh  HAIUYHUS
3 PEKTUBHBIX MEP 3aITUTHI.

PerynmupoBanue B 310 cdepe oxBarbiBaeTcsi Kak yactbhio 4 'K PD, Tak u
IpyrumMu (heneparbHBIMUA 3aKOHAMHU U MEXTYHAPOIHBIMU TPABOBBIMU aKTaMH. Tak, B
00JIaCTH MEXTYHApOJHOM 3alIMThl UCKIIOYUTEIBHBIX MPAB JIEUCTBYIOT IMOJOXKEHUS
bepHCcKoli KOHBEHITMHN 00 OXpaHEe JINTePATYPHBIX U XYT0KECTBEHHBIX TPOU3BEIACHUI.

JInyHble HEMMYIIIECTBEHHBIC MPaBa aBTOPa 3aLIUIIAIOTCS OOIIMMH CIocOo0aMu
3alIUThI, nepeyuciaeHHbiMA B cT. 1251 'K PO, Ttakumu kak mpu3HAHHWE MpaBa,
BOCCTAaHOBJICHHUE IMOJIOKEHHUS, CYIIECTBOBABIIETO A0 HAPYIIEHUsS MpaBa, IpeceueHue
JNEWCTBUHM, HapyIIAKIIMX MPaBO WM CO3JAKIIMX Yrpo3y €ro HapylleHus,
KOMIICHCAIIMSI MOPAJIBHOTO BpeAa, MyONuKaius penieHus cyJa O JOMYIIEHHOM
HapyIICHUHU.

CTouT OTMETUTh, YTO JaHHBIE CHOCOOBI OCYIIECTBICHUS 3alIUTHI, KpPOME
JUYHBIX HEHWMYIIECTBEHHBIX IIpaB, IepeuyucieHHblx B cr. 1226 'K PO, B
cooTBeTcTBHH C 1. 2 cT. 1251 'K P®, npuMeHs0TCS U K 3alIUTE TpaBa U3rOTOBUTEIIS
ayJIMOBU3YaJIbHOTO MPOMU3BENCHUS YKa3blBaTh CBOE MMS HJIA HAaUMEHOBAHUE JIMOO
TpeOOBAaTh TAKOr0 YyKa3aHWs TMpU JIFOOOM MCHOJb30BaHUM ayAHMOBU3YaIbHOIO
IIPOU3BEICHUS.

Yro kacaercs 3alMThl HUCKIIOUMTEIBHBIX IMpaB Ha ayJIMOBU3YaJbHBIE
MPOU3BEACHUS, YHUDUIIMPOBAHHBIE HOPMBI O 3allMTE MCKIIOUUTEIBHBIX TMpaB
orpaxkeHbl B CT. 1252 T'K P®. OHM MOryT 3alIMIIATBCS MYTEM MPEAbSIBICHUS
TpeOOBaHMI O MPU3HAHUU IIpaBa, MPECEUCHUH ACHCTBUHN, HAPYLIAIOIUX MPABO WIH
CO3JAIONIMX YIPO3y €ro HapyIIeHUs, O BO3MEIICHUU YOBITKOB, 00 W3BATUU
MaTEepUaIbHOTO HOCUTENI M O MMyOJHMKAIMd penieHus Cyaa O JIOMyIICHHOM
HapYILIEHUU C YKa3aHUEM JIEUCTBUTENILHOTO MTPaBoo0IaaaTes.

[Toctanosnenue I[IpaButensctBa PO "O perucrpaiuu KuHO- U BUACOPHIHMOB
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¥ peryIupoBaHHH HX myOmmuHO#l nemoncTpammu” ot 28 ampenst 1993 r. N 396"
pea1ycMaTpUBaET 0053aTEeNBHYIO rocyJapCTBEHHYIO PErUCTPALIMIO
ayIMOBU3yaJbHbIX Tnpou3BencHuil. B cootBerctBum ¢ n. 1 IloctaHoBneHus
pPEerucTpaluy MOJJIeKaT BCE KMHO- M BHICO(PMIBMBI POCCHICKOTO, 3apyOeKHOTO H
COBMECTHOTO TPOU3BOJCTBA, HCMOJB3yEMbIE B LEAX: TUPAKUPOBAHUS U
pacmpocTpaHEHHus; CcAaud B TMPOKAT W apeHIy; MyOJIMYHOM KOMMEpYECKOW u
HEKOMMEPYECKON JIEMOHCTpPALMK; TPAHCISIUU 10 KaOEIbHOMY TEJIEBHUJICHUIO Ha
tepputopun Poccurickon ®enepanuu

Cornacuo cr. 5 ®DenepanbHoro 3akoHa ot 22.08.1996 Nel26-d3, nHa
(denepaibHBI  OpraH HMCIOJHUTENBHOM BJIAcTH B OOJacTH KuHeMartorpaduu
BO3JIararoTcs OOS3aHHOCTH IO BEACHHUIO T'OCYAAPCTBEHHOTO peructpa (pUiIbMoOB U
BbIJJaYe MPOKATHBIX YJIOCTOBEPEHHM HAa HUX B IEISAX pPEryJupoBaHUs MpoKaTa
buIBEMOB, 3aIKTHI 00JIaaTenei mpaB Ha GuiibM. HazBanHas 6a3a JaHHBIX COACPIKUT
uH(OpMAIUIO O JIETAIbHO oOpaiarmuxcsi Ha Tepputopun PO dunbmax, sBigercs
OTKPBITOM I BCEX 3aMHTEPECOBAHHBIX (PU3MUECKUX U IOPUIUYECKUX JIUI[ U MOMKET
ObITh HWCIIOJIb30BaHA KOMIIETEHTHBIMH OpraHaMd B Oopb0e ¢ HE3aKOHHBIM
UCIT0JIb30BaHUEM OOBEKTOB aBTOPCKOIO MpaBa.

JIaHHBIN PETUCTP UTPAET BAXKHYIO POJIb B 3 IMUHUCTPATUBHO-IIPABOBOM 3AILUTE
paB Ha ayJAuOBU3YaJIbHbIE MNpOW3BeACHUs. Tak, NpH HAIUYUU OCHOBAHHUM MJIs
COCTAaBJICHUS MIPOTOKOIA 00 aAMUHUCTPATUBHOM MpaBOHAPYIICHUH,
npeaycMoTpeHHoM cT. 7.12 KoAIl PO, peructp no3BoJisier opranam PockomHaazopa
y3HaTh, 3apErUCTPUPOBAH JIM OMNPEEICHHBIA (DUIBM B PETUCTPE M KTO SIBIISAETCS
oOnazaTesieM HCKIIOUMUTENbHBIX IMpaB Ha ero pacnpoctpaHeHue. IIpu BbIsiBIEeHUU
dakTa pacnpocTpaHEHHUS B IEIAX M3BICYCHUS JOXO/Ja DK3EMIUIIPOB KHHO- H
TeneduIbMoB, opraibl POCKOMHa/130pa MOTYT ONEPATUBHO MOJTYYUTh MH(OPMALUIO
O HAIMYUH WA OTCYTCTBHM Y PACIpPOCTPAHUTENSI 3aKOHHBIX OCHOBAHUM ISl TAKOTO
paclpoCTpaHEHUsT W HA OCHOBE I[IOJYYEHHBIX JAHHBIX [PUHATH PELICHUE O

COCTABJICHMHM TMPOTOKOJAa 00 aJMUHUCTPATUBHOM TIPABOHAPYIIEHHMH WU 00

! HocranoBneHue [paButensctBa PO «O perncrpanmu KMHO- ¥ BUIEO(WIBMOB M PETYJINPOBAHUHM UX IyOJIMYHOH
JIEeMOHCTpanum» [DNeKTpoHHBIN pecypc]: moctanosiaeHue ot 28.04.1993 Ne 396 pexa. ot 26.01.2007 // CnpaBouHast
npasoBas cucrema «Koncynbrantllimocy. — Pesxum nocryna: http:/www.consultant.ru.

44



OTCYTCTBHH COOBITHS aIMUHUCTPATUBHOTO MPABOHAPYIICHHUS.

O Bo3pacTaronmieM I[IUPOKOM MPUMEHEHHH AJMUHUCTPATHBHBIX  MEP
BO3JICHCTBHSI IIPY aBTOPCKO-IIPABOBOM PETYJIMPOBAHUM M 3aIUTE IIpaB FOBOPUT U
npunsatue PenepasbHoro 3akoHa "O BHECEHMM UW3MEHEHUHM B  OTIEIbHBIC
3aKOHOJaTenbHble  akThl Poccuiickon @exepanuu 1O BOIPOCAaM  3alUTHI
UHTEJJIEKTYaJIbHBIX IPaB B MH(POPMAIMOHHO-TEIEKOMMYHUKAIIMOHHBIX CETSIX» OT
02.07.2013 Nel87-®3%, Gomee m3BecTHBIH Kak "AHTHNHpaTCKmii 3aKoH". JlaHHBIH
3aKOH OomNpeaeIseT MOPAJ0K OTPAHUYEHUS IOCTYIa K HH(OPMAIIMIOHHBIM pecypcam, ¢
MOMOILBI0  KOTOPBIX  OCYIIECTBJISIETCS  PaclpOCTPAHEHUE  ayJIMOBU3YaJbHBIX
IIPOU3BEJCHUN C HAPYIIEHUEM MHTEIUIEKTYalbHBIX ITpaB MpaBoo01aiaTene.

Tak, ct. 4 "Autunmparckoro 3akona" pomonHuna ['K P® cr. 1253.1,
COJIEPKAIIYIO TOJOKEHUS 00 OCOOEHHOCTSIX OTBETCTBEHHOCTH HH(POPMALMOHHBIX
IIOCPETHUKOB M O MEPAX 3aLIUThI TPAXKIAHCKUX IPaB, KOTOPbIE MOTYT IPUMEHSTHCS K
MH(POPMaILlMOHHBIM NTOCpeTHUKaM. bblja BBelleHa HOpMa, B COOTBETCTBUU C KOTOPOU
K HH()OPMAaMOHHOMY TIOCPEOHUKY (MHTEpHET-TIpOBaiiiecpy) MOIYyT  OBbITh
OpeIbsBICHBl TPEOOBAaHUSA O 3alIUTE HWHTEIUIEKTYaJbHBIX IIpaB, B YAaCTHOCTH,
TpeOoBaHMs 00 yaneHuu nH(OpMaIuK, HApYIIAOMIEH UCKIIOYUTENbHBIE MTPaBa, WK
00 OrpaHMYEHUH JOCTYIa K HEW HE3aBUCHUMO OT TOTrO, HECET JIn MH(OPMALMOHHBIN
IIOCPEIHUK OTBETCTBEHHOCTH 3a HAPYILICHUE MHTEIUIEKTYaIbHbIX ITpaB. Taxxe B ['K
P® 6buM ycTaHOBJIEHBI YCIOBUS OCBOOOXKICHUST HH(GOPMAITMOHHOTO TTOCPEAHUKA OT
OTBETCTBEHHOCTH 32 HapyLICHUE UHTEIJIEKTyaJIbHBIX IIPAaB B CETU MIHTEpHET.

Kpome Toro, Gmaromapsi BCTYIJIEHHMIO B CUJIY BBIIIEHA3BAaHHOTO 3akoHa C 1
aBrycrta 2013 r. B OTHONIEHUN OTAENBHBIX BUJOB ayJIWOBHU3yalbHbIX MPOWU3BEICHUM
IIPUMEHSIOTCS CIIEHHAIIBHBIE MPOLIECCYAJIbHbBIE MEPBI 3allMThl HAPYIICHHBIX IPaB B
cetu HMHrepuer. A wumenHo, cr. 144.1 TTIK P® BBena mnpenBapuTENbHBIE
o0ecrieunTeNbHbIE MEPHI 3AIIUTHI UCKIIOUUTEIBHBIX MPaB Ha (GUIbMBI, B TOM YHCIIE

KUHO(DHUIbMBI, TeeUuIbMbl, B UHPOPMAITMOHHO-TEIEKOMMYHUKAIIMOHHBIX CETAX, B

! ®enepanbHblil 3ak0H «O BHECEHUM W3MEHEHUH B OTAENbHBbIE 3aKOHOJATeNbHbIE akThl Poccuiickoil denepanuu mo
BOIIPOCAM 3AIIUTHl MHTEJUIEKTYaJbHBIX IPaB B HMH(GOPMAIMOHHO-TEICKOMMYHHKAIIMOHHBIX CETSIX» [DJIEKTPOHHBIN
pecypc]: denep. 3akon ot 02.07.2013 N 187-®3 pea. or 12.03.2014 // CnpaBouHas npaBoBas CHCTEMa
«Koncynbrantllmocy. — Pexxum nocryna: http://www.consultant.ru.
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TOM 4HcIie B ceTu IHTepHeT.

3HAYUTENBHO  CIIOCOOCTBYET  3allUTE  MCKJIIOUUTENbHBIX  MpaB  Ha
ayJIMOBU3YyaJibHbIE TMPOU3BENICHUA eauHas (QeaepaibHas aBTOMATU3UPOBAHHAs
uHpOpPMaIlMOHHAS CHCTEMa CBEACHUN O MOKa3ax (PUIbMOB B KHMHO3ajaX, KOTOpas
obita BHeApeHa [loctanoBnenuem IlpaButensctBa PO "O (yHKIIMOHMpPOBaHUU
eauHON (eaepabHOM aBTOMATU3UPOBAHHON MH(POPMAIMOHHON CUCTEMBI CBEJICHUMN
0 mokase (pUIBMOB B KHHO3amax» or 18.10.2010 Ne§37'. B coorBercTBuH cO CT. 3
®enepanbHoro 3akoHa «O TrocygapCcTBEHHOM TOIJEPKKE KUHemaTorpaduu
Poccuiickoii @enepariumy onpeaenseTcss Kak COBOKYITHOCTh CojepiKaleics: B 06a3ax
JaHHBIX (heJlepaIbHOTO OpraHa UCIIOJIHUTEIBHOM BIACTH B 00J1aCTH KUHEMaTOTrpaduu
uHpoOpMalMu O MoKa3zax (UIBMOB B KMHO3aJIaX M 00ECIEYUBAIOIINX €€ 00paboTKy
MH()OPMAIIMOHHBIX TEXHOJIOTUN U TEXHUYECKHUX CPEJICTB.

JlanHast cucremMa CyHIECTBYET C LEJbI0 CHeNaTh KUHOMHAYCTpUIO Ooliee
IPO3pAavyHOM U 3aIIUTUTh UCKIIOUYUTEIbHBIC IIPaBa UX OOsiagaTene.

Ocy1liecTBiI€HNUE AESITEIbHOCTU IO BEACHHUIO €IMHON aBTOMAaTU3UPOBAHHOMU
UH(POPMaLIMOHHON CUCTEMBI IPEICTABIISIOT coboi MH(pOPMAILIMOHHBIE
NPAaBOOTHOIIEHUS] MEXJY JEMOHCTPaTOpoM (uiibMa W ONEpaTOpoM EAHHOU
UH(POPMAIIMOHHON CHUCTEMBbl. B NaHHBIX OTHOILIEHUSX HA JEMOHCTPATOpE JIEKUT
00s3aHHOCTH  TEpe/laBaTh B €AMHYI0 HH(POPMAIMOHHYIO CUCTEMY HWH(MOpMaIuio
OTHOCUTEIBHO Ka)KJIOT0 MPOJAHHOIO NP MPOBEACHUM IMOKa3a (UiibMa B KUHO3aJe
Oounera O Ha3BaHUM KHHOTeaTpa, JaTe, BPEMEHHM, HA3BaHUU CEaHCa, Ha3BaHUU
¢unpMa, HOMEpe MPOKATHOTO YIOCTOBEPEHMs, HOMEPE WJIM Ha3BaHUM KHHO3aJa,
HOMEpE psJla, HOMEpe MecTa, LieHe Ouiera, ckuake Ha Owmner. Cratbedt 7
®enepanbHoro 3akoHa «O TOCYIapCTBEHHON TMOAAEpKKE KHHEeMarorpapuu
Poccniickont ®@enepannm» NpeaycCMOTpEHa OTBETCTBEHHOCTBH 3a HENPEIOCTABIICHUE
JTEMOHCTpAaTOpoM (GuIbMa MPETyCMOTPEHHON HH(pOpManuu OO MPEeaOCTaBICHHUE

Takol MH(OpMAIUK HE B TIOJHOM O00OBEME WU B UCKaXKeHHOM Buie. Dopmbl Takoit

' TMocrasosnenne [IpaBurensctBa PO «O ¢yHKIMOHHMPOBAHMM €AWHOHN (erepalbHOW aBTOMATH3WPOBAHHON
nH(pOpPMaMOHHON CHCTEMBI CBEJICHUH O MoKaze GpriIbMOB B KMHO3aJIaX» [DIEKTPOHHBIA pecypc]: MOCTaHOBJICHHUE
or 18.10.2010 Ne 837 pexn. or 18.10.2010 // CunpaBounas mpaBoBasi cuctema «Koncynsrautllmocy. — Pexum
nocrymna: http://www.consultant.ru.
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OTBETCTBEHHOCTH KOHKpeTU3UpoBaHsl B cT. 19.7.7 KoAIl PO.

Co cBO€il CTOPOHBI ONEPATOP CHCTEMBI OCYLIECTBISET JEATEIBHOCTH IO
IKCIUTyaTallui €AMHOW HH(POPMAIIMOHHON CHUCTEMBbI, B TOM 4YHCJE€ O 00paboTke
uHbopMaIuy, MmocTynaronied B 0a3bl JaHHBIX 3TOW CHCTEMBI OT JAEMOHCTPATOPOB
buUIBEMOB, a TaKke pa3padOTKy AJis ATUX LieJIed TPOrpaMMHOr0 0OecrieYeHUsI.

HoBbIM criocoO0oM 3aluThl aBTOPCKUX MPaB SIBISIOTCS OTpakeHHbIE B CT. 1299
'K PO TexHuyeckue cpeacTBa 3allUThl aBTOPCKUX MpaB. MMy mpusHaioTcs ao0bie
TEXHOJIOTUH, TEXHUYECKUE YCTPOWCTBA WJIM UX KOMIIOHEHTBI, KOHTPOJIUPYIOIINE
JOCTYIl K  TPOU3BEACHUIO, MPEAOTBpAllAlOMEe  JUOO  OrpaHUYMBAIOIINE
OCYUIECTBJICHUE JEHUCTBHUI, KOTOpPbIE HE pa3pelIieHbl aBTOPOM WJIM HHBIM
npaBooOsaaTeIeM B OTHOUIEHMM Mpou3BelneHuss. To ecTb, UMHU  SBISAIOTCA
AIIEKTPOHHBIE YCTPOMCTBA, BCTPOEHHBIE B LIU(PPOBBIE KON U OHJIANHOBBIE CETH AJIS
TOro, 4roObl "OJOKMpOBaTh"' TMPOU3BEACHUS M MPENATCTBOBaTbL CBOOOJHOMY
OCYILIECTBJICHUIO IMOJIb30BAaTEISIMU JCUCTBUN, KOTOpBIE TPEOYIOT pa3pelieHus
BJIAJI€JIBLIEB aBTOPCKOTO MPaBa U CMEKHBIX MPaB.

B kadecTBe mpHMepa TAaKMX YCTPOMCTB MOXHO IIPUBECTH CUYETYMKHU, KOIBI
JOCTyIa KaK MEXaHWYECKOTOo, TaK W JJIEKTPOHHOro Ttuma. K mpoTUBO3alIUTHBIM
yCTpONCTBaM, YIIOMHUHAEMBbIM B oM. 2 1. 2 ¢T. 1299 I'K P®, otHOCSTCS yCTpOMCTBA,
W3JIENIUsl WIA KOMIIOHEHTBI, BKJIFOUEHHBIE B YCTPOMCTBO WJIM W3/JEJIHE, OCHOBHBIM
HA3HAYEHHUEM WJIA OCHOBHBIM PE3yJIbTATOM NMPUMEHEHHUS KOTOPBIX SIBISIETCS CHATHE
00011 3amuThl  OOBEKTOB aBTOPCKOTO IMpaBa WM CMEXHbIX TipaB. [lox
MH(POPMAITMOHHBIMU TEXHOJIOTHSIMU, cOTJlacHO DefepaibHOMY 3aKOHY OT 27 HIOJs
2006 r. N 149-®3 "O0 undpopmauuu, UHPOPMALUOHHBIX TEXHOJOTHUSIX U O 3allUTE
uadopmanuu"’, MOHMMAIOTCA TNPOLECCH, METOAbl TOMCKA, cOOpa, XpaHEeHHs,
0o0paboTku, mpenocTaBieHuss HHGOPMAIMK W CIOCOOBI OCYILIECTBICHUS TaKUX
IPOLIECCOB U METOJIOB.

HoBemioll 3akoHOIATENbCTBA SBISETCS JOMNOJHEHUE IMEPEYHS TEXHHUYECKUX

CpeacCTB 3alIUTLI TCXHOJOIMAMHU, KOTOPBIC MOI'YT W HC OBITH BbIPA’)XCHbBI B KaKOM-

! Denepanbhblii 3ak0H «O0 nHGOpManuK, HHGOPMALMOHHBIX TEXHOJIIOTHIX M O 3alIUTe HHPOPMALMK» [ DIIEKTPOHHBIH
pecypc]: denep. 3akon or 27.07.2006 N 149-®3 pen. or 13.07.2015 // CnpaBounas npaBoBas cHCTEMa
«Koncynbrantllmocy. — Pexxum nocryna: http://www.consultant.ru.
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a100 yCTPONCTBE, @ MOTYT 3aKJIF0YaThCSl B 0COOOM crioco0e, TEXHUYECKOM PELICHHH,
HaIllpUMEpP: TEXHOJIOIMSl BCTABKM B AJIEKTPOHHBIA JOKYMEHT "BOASHBIX 3HAKOB',
WEB-zaeno3utapuii, cylmHOCTb KOTOPOTO COCTOUT B 3alMCH 3JECKTPOHHOW KOIHH
00BEKTa HMCKIIOYUTEIBHBIX MPAaB Ha HEU3MEHSCMBIH MAlTHHOYWTACMBIH HOCHTEIb
(muck CD-R) ¢ duxcanueit BpeMeHU U MeCTa €€ U3rOTOBJICHUS.

JlaHHBIE CpEeACTBa CYIIECTBYIOT ISl 3aIIUThl MCKIKOYUTEIBHBIX IpPaB IpU
UCIIOJIb30BaHUU MPOU3BEACHUI B HUPPOBOMl cpene. Tak, HampuMmep, AaHHBIE MEPHI
HEOOXOJMMBI JIJIi OCYIIECTBJICHHS JUIEH3UPOBAHUS TOJIb30BAaTENIel, a TaKkxke s
OTCIICKUBAHUS (DAKTOB MCTIOJIB30BaHUS OOBEKTOB.

TeM He MeHee, B CHJIIy BO3MOXHOCTH 00XOJa JaHHBIX CPEACTB, OHU HE
00ecCIeynBalOT MaKCUMAaJbHOM 3amuThl. Takod 00X0J MOXET OCYIIECTBISATHCS
NyTeM CO3JaHus, peKJIaMbl W MPOAAXH COOTBETCTBYIOIIMX  TEXHOJIOTH,
IPEIOCTABIISAIONIMX BO3MOXKHOCTh 00X0/a.

B mn. 2 m. 2 ct. 1299 T'K P® coaepxutcsi 3ampeT Ha HU3rOTOBJIEHUE,
pacnpocTpaHeHHUe, cady B MPOKAT, MPEJAOCTABIEHNE BO BPEMEHHOE O€3BO3ME3THOE
MOJIb30BAaHUE, HMIIOPT, peKJIaMy JI00OH TEXHOJOTUH, JII00OT0 TEXHUYECKOIro
YCTPOMCTBA WUJIM UX KOMIIOHEHTOB, UCIIOJIb30BAHUE TAKUX TEXHUYECKUX CPEACTB B
HEeIsSX TOJNy4YeHHs] MPUOBLIM JTUOO0 OKa3aHWE COOTBETCTBYIOIIUX YCIYT, €CIH B
pe3yapTare TaKWX  JCHCTBUI  CTAHOBHUTCSI  HEBO3MOXKHBIM  HUCIIOJIb30BAHHUE
TEXHUYECKUX CPEACTB 3aIUThl aBTOPCKUX IMpPaB JHOO 3TU TEXHUUYECKUE CPEACTBA HE
CMOTYT OO€CIEeUYUTh HAJUISKAIIYI0 3alllUTy yKa3aHHBIX mpaB. To ecTh, 37€Ch peub
UJET O CO3/IaHUU M AKCIUTyaTallud TaKUX TEXHOJIOTH, KOTOpble Obl oOecnevyrBaiu
BO3MOKHOCTh 00X0/1a TEXHUYECKUX CPEACTB 3alUTHI.

B 1. 41 IlocranoBnenus [Inenyma BC PO N 5, [Inenyma BAC P® N 29 ot 26
Mapta 2009 r. KOHKPETU3UPYETCS, YTO B OTHOILICHUU MMPOU3BEACHUS HE JOMYCKAIOTCS
M3TOTOBJICHUE, PACIPOCTPAHEHUE, Clladya B MPOKAT, MPEJAOCTABICHUE BO BPEMEHHOE
0€3BO3ME3JHOE TOJIh30BAHUE, HMIIOPT, peKjiaMa J000M TEXHOJIOTHH, JIF0O0TO
TEXHUYECKOTO YCTPOMCTBA WM HMX KOMIIOHEHTOB, MCIOJb30BAHUE TaKUX
TEXHUYECKUX CPEICTB B IENAX TOJydeHHs TpulObumn U0  OKa3aHHe

COOTBETCTBYIOIIMX YCIYT, €CJIM B pe3yJibTaTe TaKuX JICHUCTBUM CTaHOBUTCS
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HEBO3MO>KHBIM HCMOJIb30BAaHUE TEXHUYECKUX CPEACTB 3aIIUTHI aBTOPCKUX MPAB JINOO
3TH TEXHUYECKUE CPEACTBA HE CMOTYT 00ECIEUUTh HAAJIEKAILYIO 3aIIUTy ITHX MpPaB
(T.e. yKa3aHHBIE TEXHOJIOTMM MCIOJB3YIOTCS UIsi 00XO0Ja TEXHUYECKUX CPEJICTB
3amuThl). Tak, Hampumep, B KayeCTBE JAHHOIO TEXHUYECKOTO CpPEICTBA MOXKET
BBICTYNIATh Nporpamma st OBM, cnennanbHO NMpeaHa3HaueHHas ISl CKauMBaHUS
3aluIIeHHbIX (aitioB u3 HTEepHEeTA.

[Tox Takoi 3ampeT NnoAnaaaroT TEXHOJIOIMH, TEXHUYECKUE YCTPOUCTBA WU HX
KOMIIOHEHTBI, KOTOPbIE PEKIAMUPOBAIUCH, MPEAIATAINCh K MPOAAXKE U MPOJABAINCH
UMEHHO B Ka4eCTBE CPEJICTB 00X0Ja TEXHUYECKUX CPEACTB 3alIUThl. B TO ke Bpems
JAHHBIM 3ampeT HE OXBaTbIBACT CJIy4yad, KOIJa TEXHOJOTWU, TEXHUYECKHUE
YCTPOMCTBA WM UX KOMIIOHEHTHl M3HAYAIBHO pa3pabaThlBaIMCh, U3TOTOBIISLIUCH U
pacupoCTPaHsUINCh B IIEJISIX, HE CBA3AHHBIX C OCYIIECTBICHUEM WM 0OECIEUeHHEM
00X0J]a TEXHUYECKUX CPENCTB 3alllUThl (IIPU 3TOM CyAy HEOOXOJUMO YCTaHOBMTb,
BO3MOXXHO JIM KOMMEPYECKOE HCIIOIb30BAHUE TAKUX TEXHOJOTHM, TEXHUYECKHUX
YCTPOMCTB WJIM X KOMIIOHEHTOB B KaKUX-JIMOO MHBIX LEJAX, OTIIMYHBIX OT 00X0Ja
TEXHUYECKUX CPEJICTB 3aILUTHI).

[IpoGnema 00X0Ja TEXHUYECKHX CPEJCTB 3AIIUTHl HAXOAHUT PETyJIHPOBAHUE
TaKke Ha MexayHapoaHoM ypoBHe. B cratee 11 JoroBopa BOUC mo aBTOpcKOMY
npaBy u cratbe 18 JJoroBopa BOUC 1o ucmonHeHnsM u hoHOrpamMmam’, K KOTOPHIM
Poccust npucoeqununack ¢ 5 pespans 2009 r., 3akperieHa 00513aHHOCTh TOCY1apCTB
o0ecreuuTh MPaBOBYIO OXpaHy U 3((PEKTUBHBIE CpPEACTBA MPABOBOM 3alIUTHI OT
00X0/la  CYHIECTBYIOIIMX TEXHUYECKUX CPEACTB, HCIIOJIb3YEMBIX aBTOpaMU
(MCHIOJTHUTENSIMU WM MPOU3BOAUTENIMU poHOrpamm). OgHako, kak otmeudaet B. U.
Epemenko: «B3siteie Poccuelt  MexIyHapOIHO-TIPABOBBIE — 00s3aTeNbCTBA IO
yYKa3aHHBIM BBIIIE JOTOBOpaM HE MpeAnojaratoT (akTHUYEeCKOE YCTpaHEHHE
OOIIENPU3HAHHBIX OrPAHUYCHUM WCKIIOYUTEIBHBIX IpaB HAa TPOU3BEACHUS U
OOBEKThl CMEXHBIX TMpaB, O0OECIEeUUBAIOUIMX CBOOOAY JOCTyHa TpaxaaH K

KYJIbTYPHOMY HaCJIEIUIO0.»

! HoroBop BcemupHOl opraHuzanyi HMHTEIUICKTYaJIbHOH COOCTBEHHOCTH IO aBTOPCKOMY IpaBy [DIIEKTPOHHBIH
pecypc]: moroBop ot 20.12.1996 // CnpaBounas npaBoBas cucrtema «Koncynprantllmocy». — Pexum nocryma:
http://www.consultant.ru.
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[Ipy uCMONB30BAHMU TEXHUYECKUX CPEACTB 3aIUTHl MPOU3BEICHUS TaKkKe
BO3HHMKAET MpoOJIeMa Ipy MTPaBOMEPHOM MCIIOJIb30BAaHUU MPOU3BENCHUS (HATIPUMED,
IpPU HKCIOJI30BAHUU B YYEOHBIX IENSX) B CHUIYy HEBO3MOXXHOCTH IPABOMEPHOIO
WCIIOJIb30BaHUs MIPOU3BEACHUS M0 MPUUUHE HAIUYUS TEXHUUYECKUX CPEJICTB 3alUTHI
npaB. [laHHBIM BONpPOC CpaBHUTEILHO HEJABHO HAIleNl PEryJIupoBaHHe B M. 4 CT.
1299 TK PO, BctynuBmuM B cuiny 1.10.2014. Tak, B BBIIIICONMUCAHHOM CJIydae JUIIO,
KOTOPOE€  NPaBOMEPHO  NPETEHAYEeT Ha  OCYIIECTBICHHE  HCIOJIb30BAHUS
NpOU3BEJCHUS, Hajelnsercs TMpaBoM TpeboBaTb OT aBTOpa WJIM  HMHOIO
nmpaBooOagaTeNiss  CHATH OTPAaHUYCHUSI  HUCIOJB30BaHUS  MPOU3BEIICHMUS,
YCTAHOBJICHHbBIC ITyTEM MPUMEHEHHS TEXHUYECKUX CPEJICTB 3alUThl aBTOPCKUX TIPaB,
aMb0  TPEeNOCTaBUTh  BO3MOXKHOCTH  TaKOTO  MCIIOJIB30BaHUS MO  BBIOOpY
MpaBoo0OIaiaTeNisi MpPU YCJIOBUHM, YTO 3TO TEXHUYECKHM BO3MOXHO M HE TpeOyeT
CYILIECTBEHHBIX 3aTpar.

CrnenyeTr y4uThIBaTh, YTO JAHHASI HOpMa PaclpOCTpaHSETCA JIMIIb Ha Cllydau
WCIIONB30BaHusA, yKa3aHHbele B I. 1. 1-3 cr. 1274 un cr. 1278 'K P®. B gpyrux
CJIy4asiXx CBOOOJHOTO HCIIOJIb30BAaHUS MPOU3BEJACHUM OHA HE HAXOJIUT MPUMEHEHUS.
Heo6xo1uMo moauepKkHyTh, YTO YCJIOBUSIMH peaIU3allii JTAaHHOTO TpaBa SIBJISIIOTCS
TEXHUYECKasi BO3MOXKHOCTh M OTCYTCTBUE TPeOOBaHMUS CYIIECTBEHHBIX 3aTparT.

Bbonee npocroii 1 3¢ dheKTUBHBIN MOAXO K TaHHOW MpoOieMe MOKHO HAalTH B
3apyOexHOM  peryiaupoBanuu. Tak, cormacHo cratbe L.331-5 Kopgekca
WHTEJUIeKTyanbHOl coOctBeHHOcTH ®pantmu 1992 1. TexHUueckwe CpeacTna
3aIUThl HE MOTYT MPEMSATCTBOBAThH CBOOOIHOMY HCIIOIB30BAHUIO TPOU3BEACHUS WU
oXpaHseMoMYy OOBEKTY B Mpejieliax mpas, mpeaocTasisieMbix Kogekcom.

Uto npumevatensbHo, panee m. 3 cr. 1299 'K P® coxepxkan ciioBa «Kpome
cily4yaeB, Korjga HacTosmuM KojekcoMm pa3pelleHO HCIOJIb30BaHHUE MPOU3BEICHUS
0e3 coryiacus aBTOpa WJIM MHOTO MPaBOOOIAATENs», KOTOPhIE ObUIM MCKIIOYEHBI B
penakuuu 'K P® ot 18.12.2006 Ne230-®3. Kak ormeuaer B.M. Epemenko, B
pe3yJibTaTe JaHHBIX U3MEHEHUHN MPEeayCMOTPEHHBIE 3aKOHOM ClIydau CBOOOIHOTO
WCITIOJIb30BaHUS Tpou3BeieHNs (0€3 coryiacus aBTopa WJIM MHOTO MPaBOOOJIaIaTes)

6y21yT IMPAKTUYCCKHU IIapaln30BaHbl, IIOCKOJBbKY TCXHUYCCKHUEC CPCACTBA 3alIUTEBI, KaK
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IPaBUJIO, HE JOMYCKAIOT WM OrPAaHUYMBAIOT JI000€ KOMUPOBAaHUE, B TOM YHUCIE
100pPOCOBECTHOE, MOTOMY 4YTO HEBO3MOXXHO TEXHHYECKHMMH CPEACTBAMHU OTIUYMTH
3aKOHHOE KOITMPOBAHHE OT HE3aKOHHOTO

BaxkHyr0 poJib B 3alllUTE€ HCKIIOUHUTEIBHBIX IPaB UIPAIOT OPraHU3aluu I10
YOPaBJICHUIO MPAaBaMU Ha KOJUIEKTUBHOW OCHOBE, MOJYYHMBIIUE TOCYAAPCTBEHHYIO
akkpeautauuo. B Poccum 310 Takme opraHu3zannm, Kak Poccuiickoe aBTOpPCKOE
obomectBo (PAO) — enunctBenHas B Poccum opranuzanus, ympaBisiomias Ha
KOJUIEKTUBHOM OCHOBE TIpaBaMH pa3U4HbIX Kareropuil mnons3oBateneit UC,
Bceepoccuiickas — opranusanus —HMHTEIEKTyanbHOM  coOctBeHHoctH  (BOUMC),
Poccuiickuii coro3 mnpaBooOnagateneir (PCII) m IlapTHepcTBOo mno 3ammure Hu
yIpaBJICHUIO IIpaBaMu B c(epe UCKYCCTBA.

Kpowme Toro, uro 6narogaps TakuM OpraHu3aiusM J0X0Abl MpaBooOIagaTesnen
yBenuuuBarorcs (Onaromapst rocynapcrBeHHol akkpenutanuu PCII B Hamedt ctpane
CTaJI0 COOMPAThCA BO3HATrPaXKJEHUE 32 CBOOOJHOE BOCHPOU3BEACHHE (OHOIpaMM U
ayJIMOBU3YaJIbHBIX POU3BEACHUIN B JUYHBIX LEJAX, @ TAKXKE MMOYTH BCE KNHOTEATPhI
uMerT JoroBopsl ¢ PAO u BBIIIAYMBAIOT ABTOPCKOE BO3HArPAXKICHUE), OHU
CIOCOOCTBYIOT TaKK€ 3allUTe HCKIIOYUTENbHBIX IpaB WX o0jagaresneil Kak BO
BHECYJICOHOM, TaK M CyJICOHOM ITOPSIKE.

Tak, B cootBeTcTBUM C M. 5 cT. 1242 'K P® opranuzaiuu 1o ymnpaBJICHHUIO
npaBaMy Ha KOJUIEKTUBHOM OCHOBE BIIpaB€ OT MMEHM IpaBooOjaaaresied WIh OT
CBOETO HMMEHHM MPEIbSBIATh TpeOOBaHUA B CyJe, a TakXKe COBepUIaTb HHbBIC
IOpUIUYECKUE JIEUCTBUS, HEOOXOAMMBbIEC IJisi 3allUThl IpaB, MEPEJAHHBIX UM B
YIIPaBJICHUE HA KOJUIEKTUBHOM OCHOBE. [l0 CMBICIy JaHHOW HOPMBI yKa3aHHBIE
OpraHu3aluy JEHCTBYIOT B MHTEpPECaxX MpaBooOIaaTeNei.

PacnipocTpaHeHHbBIM CHOCOOOM 3alIUThl MPaB B JIAHHOM Ciy4ae SBJISETCS
npoueaypa MeQualu, U TPakJaHCKOE 3aKOHOJATEeNIbCTBO OOO3HAUYAeT IIMPOKHE
BO3MOXKHOCTH €€ TPUMEHEHHs, B YaCTHOCTH, K cropaM 00 HHTEJUIEKTyabHBIX

npaBax. Kak ormeuaer E.A. IllenenuHa: «JIaHHBIE CIIOPHI KacarOTCS KaK 3aIlUThI

1 . .
CwMm.: Epemenko B.J1. O0 u3MeHEHUSIX B pOCCHHCKUX 3aKOHOJATEIBHBIX aKTaX, CBSI3aHHBIX C MHTEIUICKTYaIbHON
cobctBeHHOCTRIO // AjnBokat. 2011. Ne 1.
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JUYHBIX HEMMYILECTBEHHBIX IIPAB aBTOPOB (IIpaBa aBTOPCTBA, MpaBa Ha UM, IPABO
Ha HENPUKOCHOBEHHOCTh NPOU3BEIECHUS), TaK W 3aIIMUThl MCKIIOUHUTEIbHBIX IpPaB
aBTOPOB M MHBIX IpaBooGnazarencii»’. Tak u B 1. 46 Jupextusst EC ot 22.05.2001
N 2001/29/EC "O6 yHH(}pHUKAUU HEKOTOPBIX acClEKTOB aBTOPCKOTO TIpaBa H
CMEXHBIX IpaB B oOIIecTBe HMHPOpMAIMU" YKa3bIBAETCS, YTO HCIIOJIb30BAHUE
MEIUATOPOB MOTJIO ObI TOMOYb TOJIB30BATEIISIM U MPABOOOJIAATENSIM YPETYIUPOBATh
CIOPBI IO aBTOPCKOMY IPABY U CMEXHBIM IPABAM.

Takum o00pa3oM, B HacTofAIEe BpeMs MPEAYCMOTPEH LEIbI KOMILIEKC
pa3NUYHBIX CPEACTB 3allUThl MpaB HX oOJajgaTese Ha ayJuOBU3YaJbHOE
npousBenaeHue. He Bce M3 HHUX 0O0€CNEUMBAIOT MAaKCUMaJbHYI0 HMX 3aIlUTy, B

CICACTBHC 4YCTO MbI BUAUM, YTO IIPABOBOC PCIYINPOBAHUC HYKIACTCA B nopa60TKax.

1
Cwum.: llenenmua E.A. OcoOeHHOCTH IPUMEHEHUS MEMAIIUH K CITOpaM, BO3HUKAFOIIUM H3 TPakIaHCKIX
MPaBOOTHOIIEHHUH // AKTyaJIbHBIe PoOJIeMBbI poccuiickoro mpasa. 2015. Ne 8.
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3AKJIIOYEHUE

B pesynpTaTe NpOBEAEHHOIO MCCIENOBAaHHUA B PaMKax 3asBICHHON TEMbI
IIOJTyYE€HBI CIEYIOIINE BHIBOJIBIL:

1. AynuoBu3yanbHOE MPOU3BEACHUE, KAK OOBEKT aBTOPCKOTO IpaBa, HMEET
CJIO)KHYIO CTPYKTYpPY C YYETOM €ro CHEHU(PHUKHU, KaK €JUHOrO CIOXKHOTO0 0OBEKTa, a
TaK)Ke CJII0KHOI'0 COCTaBa CyObeKTOB-IIpaBoodanareneil. Hanuune takoro cyonexra,
KaK  HM3TOTOBUTEIb ayJIMOBU3YyaJIbHOTO IPOU3BEACHHE, MO/Ipa3yMeBaeT
HEOOXOJUMOCTh COOMIOAEHUsT OajaHca MEXJIy HHTEpecaMHu JIaHHOTO 0co0oro
CyObeKTa W HHTEpecaMH aBTOPOB B TPaJAMIMOHHOM mMoHUMaHUHM. Kpome Toro,
yUuThIBass (DAKT CO3JaHUS TNPOU3BEACHUS B COABTOPCTBE, TaKXKe HEOOXOIUMO
coOmocTy OanaHc U MEXIy HWHTEpecaMH TPHUaJbl aBTOPOB: BCE OHU BBIOJHSIOT
pa3Hble PYHKIUU, HO MPEJCTABISAETCA HECHPABENIMBBIM 3aKOHOAATEIBHO MOOUIPSThH
YbI0-JIN0O ONPEJEICHHYIO POJb, IO3TOMY, HalpUMEpP, BUIUTCS, 4YTO HOpMaA 1. 3 CT.
1263 I'K P® Hyx1aeTcsi B KOPPEKTUPOBKE.

2.B mHactosmee BpeMs MpaBooOIafaTeNd OYEHb YacTO IMOJBEPraroTCs
HApyILICHUIO HCKJIIOYMTENBHBIX IpaB. XapakTep JaHHBIX HapylIEHUH BecbMa
pa3HoO0pa3eH: OT OJHO3HAYHOTO HE3aKOHHOI'O HCIIOJIb30BAaHUS ayIHOBHU3YaJIbHBIX
OPOM3BEIEHUH /10  HEHaMEpPEeHHO  HapyLIeHHOro  mpefena  CBOOOAHOIO
UCIOJIb30BaHus. M 10 OTHOILIEHUIO K aHHBIM MPAaBOHAPYILIEHUSM BbIpaOaThIBAIOTCS
camble pa3HbIe CPEJCTBA UX BBISBICHUSA M MEPBI 3alIUTHI MpaBoobagaTeneii. Ho tem
HE MeEHee, JalleK0 HEe BCE M3 HUX SBISIIOTCS MaKCUMaJbHO 3(PQPEKTUBHBIMH,
BCIIEACTBUE 4Yero TpeOyeTcss BbIpabOTKa IMOJHOTO KOMIUIEKCA MEp MO 3alluTe
npaBooOiaaarenel, BKIYaonas Kak aIMUHUCTPATUBHBIE U TPaXIaHCKO-TIPaBOBBIE
MEXaHU3MBI, TAK U MEPBI YTOJIOBHOW OTBETCTBEHHOCTH.

3.Ilpu 3ammre mpaB Ha ayIWOBU3YaJIbHBIE MPOW3BEIEHUS HCIOJIB3YIOTCS
pa3inuHbBle CpeACTBa: Kak cyaeOHble, Tak M HecyaeOHble. OrpoMHYyI0 pOJib MpU
3alIUTe MpaBooOIafaTeNe WUrpaloT OpraHu3aludy 10 YNPaBICHUIO NpaBaMH Ha
KOJUIEKTUBHOM OCHOBE, MOJIYYMBIIME TOCYJAAPCTBEHHYIO AKKPEIUTALMIO, a TaKXKe

pPECypChI, ITO3BOJIATOIINC OTCJICKHMBATD 3aKOHHOCTD HCIIOJIBb30BaHUA
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AyJIMOBHU3YAJIbHBIX ITPOU3BCACHMNA. Bce stm MCPBI HaIIpaBJICHBI Ha oOecrnieueHue

Npo3pavYyHOCT KNHOMHAYCTPHU N HYKIAKOTCS B Pa3BUTHH.
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