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Bsenenue

JIonmyCTUMOCTBh TOKA3aTENbCTB KaK HEOThEMIIEMOE €r0 CBOMCTBO UMEET OUYCHB
BAKHOE 3HAYCHHE: OHO HAJENSAET JI0KA3aTENbCTBO HAJIEKAIIEH MPOLECCyalbHOM
dbopmoii, dYro oOecrmeyMBaeT BBOJ B TMPOIECC JIOKA3bIBAaHUS HAACKHBIX U
T0OPOKAYECTBEHHBIX JI0Ka3aTeNbCTB. JJOMyCTUMOCTD 10KAa3aTEIbCTB UMEET 3HAUCHHE
Y U1 JOCTHKEHUS LEJIE YTOJIOBHOTO IpOoILiecca, SABISASACh CTPYKTYPHBIM 3JIEMEHTOM
CJIOKHOM CHCTEMBI I10 JI0KAa3bIBAaHUIO, TOUHOE COOJIIOICHHE TPEOOBAHMI YrOJOBHO-
MIPOIIECCYANIBHOTO 3aKOHA TapaHTUPYET JOCTOBEPHOCTh JOKA3aTENbCTBA, C TIOMOIIBIO
KOTOPBIX yCTaHABIHWBAIOTCS oOcTositenbcTBa cratbi 73 VYIIK PO, a Taxke
obOecrieunBaeTCsl COOIOJICHUE 3aKOHHBIX MPaB U MHTEPECOB JIMYHOCTH, BTSIHYTOU B
OpOUTY YTOJIOBHO-TIPOIIECCYATLHOM €SI TEIbHOCTH.

K coxanmeHnto, HEZOCTATOYHOE MPABOBOE PETYIMPOBAHUE CBOWCTBA
JIOITYCTUMOCTH JI0Ka3aTEJIbCTB, 4 TAaKXE HEOIPEIACICHHBIM XapaKTep HEKOTOPBIX
nonoxkennit nericteyromero YIIK P®, kacarommxcs BONPOCOB AOIMYCTUMOCTH
JIOKQ3aTeIbCTB, MOBJEKJIM  HEOJHO3HAYHOE  MOHMMAHMUE  KAaK  YYEHBIMH-
MIPOLIECCYATUCTAMH, TaK U IPABOIPUMEHUTESAMU.

B dactHOCTH, OJHON W3 OCHOBHBIX COBPEMEHHBIX MPOOJIEM, KacaroUUXcs
CBOWCTBA JOIYCTUMOCTH  JOKA3aTeJlbCTB, CIEAyeT OTMETUTh TO, YTO B
3aKOHOJIATENLCTBE  OTCYTCTBYKOT  KPUTEPUU  ONPEACICHHUS  HEIOIyCTUMOTO
JIOKA3aTeNbCTBA, UTO SIBJIAETCA MPEANOCHIIKON JJIs1 BBIBOJIOB MHOTHX aBTOPOB O TOM,
yTo J000€  HapylieHWe — OCHOBaHWE IS TNPU3HAHUSA  JIOKA3aTeNIbCTB
HemonycTuMbiMu®, Mexkay TeM, pa3po3HEHHas cyaeOHas IPaKTUKa TOBOPUT 00
oOpaTHOM, 4YTO HApYyIICHUS 3aKOHA JEISATCS Ha CYIIECTBEHHBIE — BIJICKYIIUE
HEJIONYCTUMOCTh ~ JIOKA3aTeIbCTB, M  HECYLIECTBEHHBIE — B CWIy CBOEHU
MAJIO3HAYUTEIIBHOCTH JIOITYCTUMBIE B MPOLIECC JOKA3BIBAHUS.

bosiee TOro, ocraercs HEACHBIM NPOLECCYAJbHBIM MEXaHW3M NPU3HAHUS
JIOKA3aTeIbCTB HEIOMYCTUMBIMU, B YAaCTHOCTH, KTO W3 CYOBEKTOB YIOJIOBHO-

npoliecCyanbHOM IEATeNbHOCTH 00J1aaeT peaabHO JEUCTBYIOIUMH MOJTHOMOYUSMU

! Bapabam A.C. [TyGnuuHOE Hauano poccuiickoro yrososroro nponecca. CI16., 2009. C. 312.



10 UCKJIFOYEHHUIO HEAOMYCTUMBIX JI0KA3aTENIbCTB, a4 TAKKE B PAMKAX KAKUX HPOLEAYP
BO3MOYKHA peaN3alusl JTaHHBIX OJHOMOYHM.

AKTYaJbHOCTh HAIIIETO HCCJIEAOBAHMS 3aKJIIOYaeTCsl B TOM, YTO IPU3HAHUE
JTIOKA3aTeNIbCTB HEJOMYCTUMBIMU BJI€UeT 32 COOOHW TMOCIEACTBHE B BHJIC JIMIICHHUS
HH(pOpMaIu J0Ka3aTeIbCTBEHHOTO 3HAUYCHUSI, YTO MOXKET 3HAYUTEIIBHO MMOBJIUATH Ha
WTOrOBOE pelieHue no aeny. OnpeneneHue OCHOBAHWHM NMPU3HAHUS JOKA3aTeJIbCTB
HEJIOMYCTUMBIMH, a TaK)KE BBISIBIICHUE MPOLIECCYATbHOTO MEXAHU3MA 10 HNPUHATHUIO
pelIeHUsI 0 HeJIOMYCTUMOCTH JIOKa3aTeIbCTB IMO3BOJIUT 00ECICUUTh €IMHOOOpa3HbBIN
MOAXO0J MPABONPUMEHUTENIEM TIPU PENICHHH BOIPOCA O  HEIOMYCTHMOCTH
JIOKAQ3aTEIbCTB.

Teopernyeckyto 6a3y cocTaBuiiv pabOThl COBpEMEHHBIX HcciienoBateneit: B. C.
banakmuna, A.C. bapabama, [[.B. 3anenckoro, H.B. Kunnuca, I1.A. Jlynuncko#,
B.M. Casunkoro, A.B. Cmupnosa, C.A. llleiidepa, A.A. [llupanosa u ap.

N3yuensl auccepranmonHblie uccienoBanus: A.A. Bacsesa, [1.U. I'peGenkuna,
E.IL. I'pumnon, P.B. Kocrenko, E.A. MapkuHoi.

VYeneHo BHUMaHUE JOPEBOJIOLUMOHHOW  JIMTEpATypbl, B  YaCTHOCTHU
paccMmoTpeHnbl padoTel 1.5 dolinuiikoro.

B mpouecce uccnenoBanus NpOBEACHO AHKETUPOBAHUE CPENM CIIEIOBATEIEH
Heckoabkux cineactBeHHbIX otnenioB ['CY CK Poccum no KpacHospckoMmy kparo.
[IpoaHanu3npoBaHbl XOJATAaWCTBA W3 YTOJIOBHBIX JI€JI B MPOLIECCE MPOXOXKIACHUS
npakTUKH B AjBokarckom Oropo KpacHospckoro kpas. A TakkKe HW3YUYCHBI
MTOCTAHOBJICHHUS CY/1a O Pa3pPEIICHUH 3asIBJICHHBIX XOIATalCTB aJIBOKATOB O MPU3HAHUU
JIOKQ3aTEIbCTB HEJOMYCTUMBIMU.

[lenbr0 HACTOSIIETO MCCIEIOBAHUS SIBJSIETCS ONPEIACICHUE OCHOBAHUW IS
MpPU3HAHUS JI0KA3aTeJbCTB HEIONMYCTUMBIMU, a TaKXKe BBISIBIEHUE CYOBEKTOB,
KOMIIETEHTHBIX Ha MPUHATHE PEUICHUN O HEIOMYCTUMOCTH J10KA3aTeNIbCTB, & TAKKE
OMpENICJICHHE ONTHUMAlbHBIX MPOLECCYaJbHbIX MEXAaHU3MOB TMPUHATHUS TaKHUX
peLIEHUN Ha IPAKTUKE.

CdopmynupoBaHHas 1e7b 00yCIOBUIA HEOOXOIUMOCTh PEIICHUS CIEAYIOIINX

3aJa4: UCCJICAOBAHUC ITIOHATHA 1 Ha3HA4YCHUM AOIMYCTUMOCTH AOKA3aTCIbCTB; BBISABJICHUC



OCHOBAHUS MPU3HAHUS JIOKA3aTENbCTB HEJIOIYCTUMBIMH; VICCIIEIOBAHUE
MPOLECCYATBHOTO MEXAHMU3MA IPUHATHUS PELIEHUS O HEOITYCTUMOCTH JOKA3aTEJIbCTB Ha
JOCYJEOHBIX U CYJIEOHBIX CTAAUSIX YTOJIOBHOTO CYJOMPOU3BO/ICTBA.

CtpykTypa maHHOW pabOTHI COCTOWT W3: BBEACHHS, ABYX TIJIaB, 0OHCIUHSIONINX

yeTbIpe naparpada, 3aKJIF0UeHUs] U CIIUCKA UCII0JIb30BAaHHOU JTUTEPATYPHI.



I'naga 1. lomycTuMOCTh 10KA3aTE/NbLCTB: NOHATHE, HA3HAYEHHE, OCHOBAHHUE
NPU3HAHMS 10KA3aTeJIbLCTB HEJOMYCTHMbIMH
§ 1. [TonsiTHE M HA3HAYEHHE JOIMYCTUMOCTH I0KA3aTEJIbCTB

[Tpodeccop Cankrt-IlerepOyprckoro ynuepcutera M. 5. @oltauikuii B 01HOM
U3 MEPBBIX OTEYECTBEHHBIX PaOOT MO YTOJIOBHOMY IPOILIECCY pa3MbIILIsLI: « /st Toro,
4YTOOBl YCTPAaHUTh WM MO KpalHEH Mepe YMEHBIIUTh OMAacHOCTh BBEICHUS
MpaBoOCyAusl B 3a0JyKJICHHUE, B BBICIICH CTENIEHU BaXXHO 03a00TUTHCS TE€M, UTOOBI B
OCHOBAHMH CYyJ1I€0HO JesATEILHOCTH JIEKaIN HauboJiee TBEPIbIE CPEACTBA YOCIKICHUS
cyna. JlokazaTenbCcTBa HEHAJEKHBIE MOTYT BECTH CY/J1 IO JIOKHOU JOPOTe U MPUBOJIUTH
€ro K HeBepHAIM 3aKkmoueHusaM?, Kak BuauM, yxke B Hadane XX Beka 0T€UeCTBEHHBIE
YYEHBIE-TIPOLIECCYATUCTHl pacCMaTPUBAIM BOMPOC O TOM, KaKHU€ J0Ka3aTelIbCTBa
MOT'YT UCTOJIb30BATHCS MPU OTIPABICHUH MPABOCY IUSI IO YTOJOBHBIM JIEJIaM.

B coBpeMeHHOM YroJIOBHOM TIpOLIECCE «HAACKHOCTH»  JI0KA3aTEIbCTB
MMOHMMAETCSl KaK OTCYTCTBUE COMHEHHUW B €r0 COJIEPKATEIbHONW CTOPOHE, IO CBOEH
CYTH MOJpa3yMeBasi JOCTOBEPHOCTD JoKa3aTebCTBa. OHAKO 3aJI0T HAJIEKHOCTH, WA
Oyayied JOCTOBEPHOCTH 3aKJIIOYaeTCsi, B TOYHOM COONIOJCHUU TpeOOBaHMUIA,
YCTAHOBJICHHBIX B 3aKOHOJATEILCTBE, K UICTOUHUKAM, CYOBEKTaM MOJIYUYEHHUS U CHO-
cobaM monyueHus UHGOpPMAIIMH, a TaKkxke crocodaM ee dukcamuu, 9to Gopmupyer
npoieccyanbHyo (opmy gokazareiabcTBa. COBOKYMHOCTh TaKuX TpeOOBaHUMN
oOpa3yeT CBOMCTBO JOMYyCTUMOCTH. JlOMyCTUMOCTh AaeT mnpuemiieMyto Gopmy,
eaMHCTBO (DOPMEI U COIEPKAHUS — I0KA3aTENLCTBO .,

Heobxonumocts mporieccyasibHOM (OpMBbI  JI0Ka3aTeIbCTBA MPOJUKTOBaHA
CJIOKHBIM TIpo1ieccoM ero hopmupoBanusi. OCHOBHAsS CI0KHOCTbh 3aKJIFOUAETCS B TOM,
YTO JI0Ka3aTeIbCTBA HE CYIIECTBYIOT camu 1o cebe. Kak cnpaBemnuBo otmetun C.A.
[eidep: «Tporece dbopMupoOBaHUs  JIOKA3aTElIbCTBA  XapaKTepHU3yeTCs
MHOTOKPATHBIM OTPaXE€HUEM COOBITHS, COCTABJISIONICTO MPEIMET HCCICIOBAHMS.

Cuaugajia oHO OTPAKACTCA B OKPYKAIOIICM MHUPE, OCTABJIAA MATCPUAJIBHBIC CJICbI U

2 ®oinmukuit U.5. Kypc yronosroro cyponpoussosctsa. CI16., 1996. T. 2. C. 253.
3 Bapabam A.C. [TyGnuuHOE Hayao poccuiickoro yroiosroro nponecca. CI16., 2009. C. 312.



UJICTbHBIC CIIEJIbI, OTPAKECHHBIC B CO3HAHUU JIIOJIEH, KOTOPhIE OOBEKTUBUPYIOTCS B
MaTepuasax Jela, IpeBpaIasch B J0KA3aTeI5CTBA B IIPOLECCYATBHOM CMBICIE?,

OuyeBHIHO, YTO TPHU TAKOM MHOTOKPAaTHOM «OTPaX€HHUHU» COOBITHS, PHUCK
WUCKOKCHUSI TIEPBUYHON WHGOpMAIMK OYEHb BBICOK. IMEHHO B CBS3M C TakuM
CIOKHBIM ~ TPOIECCOM  3aKOHOJATEeNh YCTaHOBHJI  MpollecCyalbHyl0  (Gopmy
J0OKa3aTeabCTBa, IPU  COOJIOJICHMM  TpeOOBaHWM  KOTOPOM  HMCKaKCHUE
NEePBOHAYAILHON MHGOPMAINK OTCYTCTBYET W CBOAUTCS K MUHUMYMY.

UTo e O3HayaeT MOHITHE <«JAOMYCTUMOCTh J10Ka3aTeabCTB»? 3HayaabHO
oOpaTUMCSI K 3aKOHOJATEIhHBIM aKTaM, COJICPKAIAM HOPMBI O JIOMYyCTHMOCTHU
nokasarenbcTB. Tak, wacte 2 crarbm 50 Koncturynmm rtimacur, yro «llpm
OCYILIECTBIICHUN TMPABOCYAUS HE JOIYCKAECTCA MWCIOJIb30BAHUE JOKAa3aTENIbCTB,
MOJIYYEHHBIX C HapylieHueM (eaepanbHOro 3akoHay. Jyonupyercs mojioKeHue U B
OCHOBHOM YT'OJIOBHO-TIPOIIECCYAJIbHOM 3aKOHE, TaK, coriacHo yacTtu 1 crateu 75 YIIK
P®: «mokazarenbcTBa, MOJTY4YEHHBIE C HapylIeHHEM TpeOOBaHHWM HACTOSIIETO
Konekca, sBimdroTcs HegonmycTUMbIMU. HemomycTuMmble QOKa3aTenbCTBAa HE UMEIOT
IOPUIUYECKON CHJIBI U HE MOTYT OBITh IOJIO)KEHBI B OCHOBY OOBHHEHUS, a TaKKe
UCIIOJB30BaThCA ISl JIOKA3bIBAHUS JIOOOT0 U3 OOCTOSITEILCTB, MPEAYCMOTPEHHBIX
cratbe 73 HacTosimiero Komekcay.

Kak BuauMm, 3aKkOHOIATENb HE 3aKPENUII JIETAIBHOTIO MOHATUSA JONYCTUMOCTH
JI0Ka3aTenbCTB. OTCYTCTBYIOT B 3aKOHOAATEIBCTBE MOJIOKEHUSI O 3HAYCHUU CBOMCTBA
JOMYCTUMOCTH, KPUTEpPUEB €€  OIpeAelieHus. YKa3zaHHble OOCTOSITEIhCTBA
CIocOOCTBOBAIM HEOTHO3HAYHOMY TMTOHUMAHUIO JOMMYCTUMOCTH JI0KA3aTeNbCTB, O UeM
CBUJICTEJILCTBYET Cy/IcOHas MPAKTHKA.

JlocTaTOYHO 4YacThIMHM  SBJSIOTCS  ClIydyad, KOrjJa OJWH Cy[ [pPU3HAET
JIOKQ3aTeIbCTBO HEAOMYCTUMBIM M  MCKIIOYAeT €ro, a JAPYrod IpU3HAET
JIOKAQ3aTENbCTBO JOMYCTUMBIM B CUJIYy HECYILIECTBEHHOCTH HApYIIEHUs], IPU TOM, YTO
OLICHKE MOJJICKAIO OJMHAKOBOE HApPYLICHUE 3aKOHA. Tak, MO yroJIOBHOMY €Iy
No 25100, paccmarpuBaemomy BepxoBabsiM Cynom PM, anBokar 3asBUJI X01aTalCTBO

00 MCKJIFOYECHUHU U3 MaTCpHUaJIOB ACJIa ITPOTOKOJA IIPCABABICHUA OJIA OIIO3HAHUA II0

4 Iletigep C.A. JlokasaTeNbCTBA U JIOKa3bIBAHKE 110 YTOJOBHBIM jieiam. M., 2010. C. 17.



¢dotorpaduu JI. Ha TOM OCHOBAaHMH, UTO MOTEpIIEBIIAs HE OblIa JOMPOIIEHA KaK 0
NpEABSABICHUS JJIsI OMO3HAHUS, TaK U HEMOCPEJICTBEHHO IOCJE €ro MPOBEJICHUS O
pUMeTax U OCOOCHHOCTSX, M0 KOTOPBIM MOTEPIIeBINasi OMo3HaIa 0OBUHSIEMOTO, YTO
ABJIAETCS. HapylnieHueM TpeboBaHuii HOpMbI yactu 2 cratbu 193 YIIK P®. Onnako
cynbsi BepxoBHoro Cyna PM, oTkazana B €ro yJIOBJIETBOPEHHH YKA3aHHOTO BBIIIIE
XoJaTaiicTBa’.

B To ke Bpemsi, COTJIaCHO JIPyrOMYy YTOJIOBHOMY €Ny CYHbsl ATSIIEBCKOTO
paiioHHorO cyna PM ynoBieTBopuia 3asiBIEHHOE X0/1aTaliCTBO aJBOKATA, KOTOPOE MO
CBOEMY COJICPKaHUIO SIBJISIIOCH UICHTUYHBIM X0/IaTalCTBY, COIEPKAILIEMYCSI B paHHEE
yka3aHHOM yrojoBHOM jeiie Ne 25100. XoaaTaliCTBO aiBOKAaTa COJIEPKAIO YKA3aHUE
Ha Te ke HapyuieHust HopM Y IIK P®, ogHako NpoTOKOJ MPEABABICHUS 151 ONO3HAHUS
nuna no Gororpaduu ObII UCKITIOUEH Cy/Ibeil KaK HEIOMyCTUMOE JOKA3aTeI5CTBOC,

Takum oOpa3zoM, U3ydeHUE MOHSATHSA JOMYCTUMOCTH J10KA3aTEIbCTB UMEET HE
TOJBKO TEOPETUYECKOE, HO U TPAKTHUECKOE 3HAUCHHUE.

CormacHO  CMBICITY  CIIOBAa  «JOIYCTHUMBIN»  O3HAYaeT  BO3MOXKHBIM,
03BOJIMTEIbHBIN, Pa3pEIIUTeIbHbI’ . B TEOpHH yroJIOBHOIO IpoIEcca COAEPKUTCS
MHO>XECTBO Pa3JIMUHbIX TMOHSATUM JOMYCTUMOCTH JOKa3zaTenbCcTB. [lpuBenem
HECKOJIBKO U3 HHUX.

ABTOpBI Kypca 10 TEOPUH J0KA3aTEIbCTB OTMEUAIIU, YTO: «JIOMYCTUMOCTh €CTh
MPUTOTHOCTD J10KA3aTeNIbCTBA C TOYKH 3PEHUSI 3aKOHHOCTH MCTOYHUKOB, METOJOB U
IIPUEMOB TIOJTyYEHHs CBEICHUN»S,

Hpyroe onpenenenue npemnoxun J[.B. 3enenckuii. [lo ero MHeHwuio,
JNOMYCTUMOCTh — O3TO  ONpEJEJIEHHAass  YroJOBHO-MPOLECCYAIbHBIM — 3aKOHOM
XapaKTEPUCTHKA HMCTOYHUKOB M CIOCOOOB TMOJy4YeHUs (HaKTUUECKUX JaHHBIX,

ITO3BOJIAOIMINX BBOJUTH CO6paHHBI€ A0Ka3aTrcjIbCTBa B CHCTEMY YI'OJIOBHOTO

% Bacsies A.A. TIpusHaHue JIOKa3aTeNbCTB HEJOMYCTUMBIMY B XOJIE CYJ€OHOTO CIEJICTBHS B CyJle EPBOM HHCTAHIINU B
poccuiickoM yrojoBHoM mpouecce. M., 2010. C. 157.

® Tam xe. C. 157.

" Osxeros C.U. Cnosapsb pycckoro ssbika. M., 1975. C. 101.

8 Teopus 10Ka3aTENBCTB B COBETCKOM yroJIOBHOM mporecce / ote. pea. H.B. Xorun. M., 1973. C. 229.



CYIONpPOM3BOJACTBA M HCIOJIb30BaThb MX JJS YCTAaHOBJIEHUS (PaKTUUECKHUX
0OCTOATENBCTB YTOIOBHOTO €A, BAHOBHOCTU WM HEBUHOBHOCTH JinIa’,

®.H. ®darky/uiMH 100X «JIOIYCTUMOCTBIO»  IOHMMAET  MPU3HAHHYIO
3aKOHOJATEJIEM  MPUTOJHOCTH  JAHHOTO  HMCTOYHMKA  CIYXUThb  CPEJCTBOM
IPOLECCYaJbHOTO JIOKa3blBaHUA, a TpeOOBaHME JONMYCTHMOCTH J0Ka3aTelIbCTBA
OTPaHMYMBAET JIMIIH HCTOYHUKOM (DAKTHYECKHX JaHHBIX ',

Kax ormeuaet B.b. AnekceeB, «cyneOHOE T0Ka3aTEIBCTBO JOJKHO 00Ia1aTh HE
TOJIBKO CBOMCTBOM OTHOCUMOCTH, HO OBITh €I11I€ U JOIyCTUMBIM, T.€. HAXOJUTHCS B TOU
npoiieccyanbHoil (hopMe, KoTopas co3jaBajia Obl TBEPAYIO YBEPEHHOCTh B TOM, UTO
oOHapy>K€HHE U 3aKpEIUICHUE JAHHOTO JI0Ka3aTelIbCTBA MPOBEIEHO C COOJIOEHUEM
IPEIyCMOTPEHHBIX 3aKOHOM YCIIOBHUHM, YTO JAaHHOE CPEACTBO HH(OpManuu
IPETYCMOTPEHO 3aKOHOM KaK HaJJIeKalllee CPEeICTBO JJIA MOJIYYSHHS TEX WIA UHBIX
BBIBOJIOB 10 Jeay» L,

H.B. Kunnuc onpenenser AOMYCTUMOCTb J0KAa3aTeIbCTBA KaK COOTBETCTBUE
MCTOYHMKA (PAKTHUECKUX JAaHHBIX M OOJEKAIoIIeH ero mnpoueccyaibHO (GopMbI
TpeGOBaHUAM 3aKoHa'?,

W3 npuBeeHHOTO0 BhILIE 0030pa BUICH IIUPOKHI CIIEKTP MHEHUH 1O BOIIPOCY O
NOHATUU JAOIYCTUMOCTH J10Ka3aTeNbCTB. OQHAKO MOKHO YBUIETH, YTO YaCTh YUEHBIX
OTMEYaeT, 4YTO  JOMYCTHUMOCTb  JOKAa3aTeJIbCTB  BBIPAXKAET  IPUTOAHOCTH
JI0KA3aTeNbCTBA C TOYKU 3peHHs ero (GopMmber. JIpyrme ke aBTOPBI, HANPOTHB,
YTBEPIKIAKOT, YTO AOMYCTUMOCTH OTHOCUTCS HE TOJIBKO K (JOPME, HO U COJEPIKAHUIO ™,
YTO CBHJIETEIBCTBYET O HEOOXOJUMOCTH COONIOACHUS JIPYTUX TpeOOBaHUIA,
CBSI3aHHBIX C TOJYYEHHEM JI0KA3aTENbCTB: MOJyUYeHHE U3 HAHJIEKALIEro UCTOUYHHKA,

YIOJHOMOYEHHBIMU CyOBEKTaMH, MPETYCMOTPEHHBIMH B 3aKOHE CPEICTBAMHU.

® 3enenckuii JI.B. TIpoGueMbl JOMyCTUMOCTH JIOKA3aTENbCTB B POCCHICKOM YroJIOBHOM mpolecce: aBToped. JuC. ...
KaH[. ropua. Hayk. KpacHomap, 1995. C. 4.

10 darkynun ©.H. O6ume npo6eMbl IPolLECCyalbHOTO MoKasbiBanus. Kasans, 1976. C. 130.

11 Anekcees B.b. OneHka 10Ka3aTebCTB B CTaIUH HaJ30pHOTO npousBoactea. M., 1971. C. 50.

12 Kunuue H.M. JlonycTHMOCTB JJ0Ka3aTeNbCTB B YTOJOBHOM Cy/I0Tpou3BocTee. M., 1995. C. 25.

1 I'pummua E.JI. AkTyanbHble BONPOCHI JOMYCTMMOCTH JIOKA3aTENLCTB B YroJOBHOM mporecce // Poccuiickuii
cienoBarens. 2002. Ne 6. C. 36.

14 Kapneena JI.M. JlokasarenbcTBa M T0Ka3bIBAaHKE B yTOJIOBHOM npotecce. M., 1994. C. 24.



Hawnbonee TounHo m emko mo stomy moBoay Beipaswics A.C. bapaba,
YTBEpXKIasi, YTO JOIMMYCTUMOCThH JOKa3aTeIbCTB CJIEAYET MOHUMATh B Y3KOM H
HIMPOKOM CMBbICHE. JJomyCTUMOCTh JTOKA3aTeNbCTB B MIMPOKOM CMBICIIE — €MKOE I0-
HSTHE, OHO CBSI3aHO HE TOJIPKO C CAMUM J0Ka3aTeILCTBOM. B y3KOM — 10Ka3aTeIhCTBO
JOMYCTUMO, Koria MHGOpMaIIHs 3aKperieHa B COOTBETCTBUU C TPEOOBaAHUSIMU 3aKOHA,
HO 3aKOH KpOME 3TOro OMpeessieT HUCTOYHUKM HH(OpMAalMHU, YIMOIHOMOYUBAET
TOJIBKO OTIPE/ICTICHHBIX CYOBEKTOB HA TOJIYICHHE €€ M TTO3BOJISET 3TO JIeJaTh CTPOTO
oTpeieieHHbIMU criocobamu. M3 Bcex KpUTepHeB JOIMYCTUMOCTH K JI0Ka3aTelbCTBAM
OTHOCHUTCS TOJIBKO OJIMH — 3aKperieHue WH(OPMAIMU COTJIACHO 3aKOHY, U CIICTyET
OTJICJILHO TOBOPHUTH O JIOMTYCTUMOCTH NCTOYHUKOB, CYObEKTOB IMOTYUYEHUS U CITOCOO0B
nosydeHus: uHbopmanuu. Ilocmeansss Tpuamga — MPEANOCHUIKA JIOMYCTUMOCTH
JTIOKa3aTelbCTB, HEOOXOAMMOE YCJIOBHE, HO HE TO KE€ cCamMoe, 4TO JIOMyCTHMOCTh
nokasarenbcTsal®,

Takum  oOpa3oMm,  JOMYCTUMOCTh  TPEJICTaBIAET  COOOM  CBOMCTBO
JTOKA3aTelIbCTBa, PETYIUPYIOMIETO TIPOIECCyallbHyl0 (GopMy, a TakKe YCIOBHS,
crocoOCTBytonMe  (OPMUPOBAHUIO  JIOKA3aTEIbCTB  IMyTEM  COOJIOJCHUS
YCTaHOBJICHHBIX B 3aKOHE TPEOOBAaHUN K MCTOYHUKAM, CYOBEKTaM TOJyUYCHHS U CIIO-
cobam mosrydeHuss “HGOpPMaIH, a TaKKe criocodam ee (puKcaIuu.

Her enuncTBa MHEHMIA TIO TTOBOIY HA3HAYEHUS IOMYCTUMOCTH JOKA3aTEILCTB.
Mexnay TeMm, MOHMMaHWE HA3HAYCHUS SIBJIICTCS OYCHb BAXKHBIM, IOCKOJBKY OHO
OTpaXaeT CIYKEOHYIO pOJIb TAHHOTO CBOWCTBA, TOBOPS OOBIICHHBIM SI3BIKOM, TO, JIJISI
Yero HY)KHO CBOMCTBO JOIMTYCTUMOCTH JIOKA3aTeIIbCTB.

BOBIIMHCTBO COBPEMEHHBIX MCCIIEIOBATEICH YTBEPKIAIOT, YTO MPEXKIE BCETO
JOTTYCTUMOCTD TIPU3BaHa 00ecleynuBaTh MpaBa U CBOOO b TUYHOCTH. Tak, OTMEUaroT
A.JO. KupcanoB u A.}O. I'opOyHoB: «C mnpoBosriamenueM B Poccun Kypca Ha
MOCTPOEHUE  JEMOKPATHYECKOTO  TPABOBOTO  TOCYNapCTBAa  MPUHIIUIIUAAILHO
W3MEHWIOCh OTHOIIEHUE K MpaBaM M CBOOOJaM TrpakiaaH. ['ocyqapcTBO HE TOJIBKO

OOBSIBUJIO TIpaBa U CBOOOJIBI BBICIIEH IIEHHOCTHIO, HO U 0053aJI0Ch WX MPU3HABATH,

15 Bapa6am A.C. ITy6nmuHoe Hauano poccHiickoro yronosHoro nponecca. CII6., 2009. C. 209.



cOOI0aTh M 3allMIIATh. B 3THX yCIOBUSAX MHCTUTYT JONYCTUMOCTHU J0KAa3aTEIbCTB
CTaJI pACCMATPMBAThLCA KAK CEPhE3HAs TAPAHTHS PAB M CBOOO IMIHOCTH. 0

Pa3nenser takyro nozuuuto u npodeccop I1.A. Jlynunckas: «B ycnoBusx, korga
CIIPaBEJIMBOCTh IPABOCYAMS MPEAIONAraeT CUCTEMY TapaHTHUW JUIA 3allWTHI NPaB
4eJI0BEKa OT HEOCHOBATEIbHOTO OOBUHEHMS U OCYKJICHUS, 3aIPEIAET JH00bIe (OPMBI
HACWJIMS HaJl YEJIOBEKOM JUUIS IIOJIyYEHHs €ro OKa3aHMM, 3aluIacT I0A03peBacMoro,
OOBHHSIEMOTO OT CBUJIETEILCTBOBAHUS IPOTHUB CaMOTO ce0s1, TPEIOCTABIISAET PSTY JIULL
CBUJCTEIBCKUNA UMMYHHUTET, IPAaBUia O TOIYCTUMOCTH JI0KA3aTEIbCTB IPHUOOPETAIOT
oco0oe 3HAYEHME KaK TrapaHTHs IpaB M CBOOOJA 4YelloBeKa M TIpakJaHUHA U
CIPaBeUIMBOCTH IIpaBoCyaust’.

Kak oTmeuaroT camu aBTOpPBI, IIPEANOCBUIKOW TAKOro0 IMOHUMAaHUS Ha3HAYCHHUS
JOIMYCTUMOCTH SIBJIIETCSI pa3MElIeHUE paHHee YNMOMSIHYTOM HOpMBI (4. 2 cT. 50) BO
BTOpoil rnmaBe Konctutyuuu P®, nocpsiieHHON mpaBaM U cBOOOAaM 4YellOBEKa U

rpaxaHuHa.®

«JlaHHass HOpMa, C OJHOW CTOPOHBI, SBJISAETCS OJHOW W3 TapaHTUU
cOOJIIOICHUSI KOHCTUTYIMOHHBIX IpaB 4YeJOBEKa W TPa)KJaHWHA Ha JOCTOMHCTBO
Jn4HOCTH (4.1 cT. 21), cBOOOAY U IMUHYIO HEMPUKOCHOBEHHOCTSH (4. 1 CT. 22), a Takxke
Ha HENPUKOCHOBEHHOCTb YACTHOM JXW3HH, JIMYHYI0 W CEMEMHYIO TaiiHy, TallHy
nepenucku (ctT. 23) u T.4. C 1pyroi CTOpOHbI, HHCTUTYT JIOIMYCTUMOCTH JI0KA3aTEIIbCTB
HAJICJISIET YeJIOBeKa M TpaKJaHWHA TMPAaBOM HA TO, YTOOBI B CYJOMPOU3BOJICTBE
WCIIOJB30BAINCH  JOKA3aTEbCTBA, KOTOpPhIE TOJYYEHbBI B  COOTBETCTBUHM C
dbenepanbHbIM 3aK0HOMY, — et K.W. CyTsarus.

[Ipumeuarenen TOT (akT, 4YTO HAPYIIEHUE HOPMBI YTOJOBHO-TIPABOBOTO 3aKOHA
MpU TOJIYYEHUU JIOKA3aTEIbCTB B OOJIBIIMHCTBE CIIy4acB BJICUET HAPYIICHUE KAKUX-
anbo mpaB uenoBeka. [Ipu oOpaTHO#M cuTyanuu, B Ciiydae IMOJIHOTO COOJIIOICHHUS

npaBujI AOIMYCTUMOCTH AaBTOMATHUYCCKU CO6J'IIOI[aIOTC$I BCC IIpaBa MW 3aKOHHBLIC

HHTCPCChI IMYHOCTH.

18 Kupcanos A 10., Top6yros A.IO. J[omycTHMOCTB JIOKa3aTENLCTB B IPEABAPUTENLHOM Ciymanun. M., 2010. C. 29,

17 Jlynunckas IT.A. BOIpoCk! OIIEHKH JIOIyCTMMOCTH JI0Ka3aTeNbCTB B mpakTuke Bepxosroro Cyma // JlonycTuMocThb
JIOKa3aTeNbCTB B POCCUIICKOM yrOJIOBHOM Mpolecce: Martepuaisl Beepoc. Hayd.-nipakT. koH(. Poctos H//., 2000. C. 8.
18 Cyrarurn KW. OcHOBaHME W TNPOLECCYATbHBIA MOPSIOK HCKIFOUEHHS HENONYCTUMBIX JOKAa3aTelbCTB B XOJE
JI0CYAeOHOT0 IPON3BOJICTBA 110 YroJoBHOMY aery. M., 2008. C. 9.



OnHako B yroJa0BHO-IIPOLIECCYaTbHOM 3aKOHOIaTEIBCTBE TAKKE MPUCYTCTBYIOT
HOPMBI, KOTOPbIE HOCST MPOLIECCYaIbHBII, TO €CTh IPOLEAYPHBbIN XapakTep. OHH HeE
colepkaT B ceOe MpaBUJI0O O 3allUTe TOT0 WJIM HMHOTO JIMYHOrO IIpaBa, H,
CJIEIOBATEIbHO, HAPYIICHHE KOTOPOM HE BJIEYET HApPYIICHUE WJIH OrPAHHYEHUE
JIMYHBIX MPaB U cBOOO yeroBeka. Mexy TeM, TaKue HapyUICHUsl TaKKe MOJJICKUT
OLICHKE 10 OOIIMM MpaBUiIaM, KakK U J000e NHOE HApYIIICHHE, 3aTParuBaolire npana
¥ CBOOOTBI TUIHOCTH.

[Ipeacrasnsiercs, yTo obecrieueHre NpaB JTMIYHOCTU 0€3yCIOBHO BaXKHO, OJTHAKO
Ha3HAYEHUE JOMYCTUMOCTH JA0KA3aTeIbCTB ’TUM HE UCUEPITBIBACTCS.

JIOIyCTUMOCTD  JT0KA3aTENbCTB SIBJISIETCS OJHUM M3 JJIEMEHTOB CJIOYKHOTO
MEXaHU3Ma JOKa3bIBaHUsA, YTO O3HAYAET €€ HAINPABICHHOCTh HA PEAIU3ALUI0 TEX
neneil, KOTOpble CTOST IEped  YroJIOBHBIM  IPOIECCOM:  yCTAHOBJICHUE
JEHCTBUTENBHOTO COOBITUS MPECTYIJICHUS, COBEPILIEHHOTO B MPOILIJIOM.

IToutn 40 ner Ha3ax, yTBEpKaasi O B3aUMOCBSI3H LIE€JEH YIOJOBHOTO IIpoliecca
CO CpelICTBaMM, KOTOPBIMH OHHU JIOCTUTAIOTCS, CIpaBenBo oTMeTwi .M. Pe3Huk,
4TO IpoueccyaigbHass ¢opMa OOCIYXKHBAeT JBE TECHO B3aWMOCBS3aHHBIC 3aJauu:
oOecrieyeHue JOCTOBEPHOCTU JOKA3aTeIbCTB M OrPaXKJIECHUWE NpaB M 3aKOHHBIX
MHTEPECOB TPAXXIaH B yrOJIOBHOM Impouecce™.

[lo HamieMy MHEHHIO, UMEHHO 00ecTieueHre JOCTOBEPHOCTH SIBISIETCS BTOPBIM
Ha3HAYEHUEM JOMYCTUMOCTH JIOKA3aTeNIbCTB, HapsAy C 3alIUTON 3aKOHHBIX MpPaB U
WHTEPECOB JINYHOCTH.

Kax oTrmeudanocs panHee B pabote, TpeOOBaHUS AOMYCTUMOCTH HANPABIIEHbI HA
obOecnieueHue npoieccyaibHol (POpMBbI T0Ka3aTeNbCTB, 0€3 KOTOPO HHpOpMaIUs HE
MOJKET MMETh JO0Ka3aTelIbCTBEHHOro 3HaueHus. CoOdrofieHHe YCTaHOBJIEHHBIX
3aKOHOJATeIeM  TpeOOBaHWM  JOMYCTUMOCTH  OTHOCUTENBHO  MCTOYHHUKOB,
HaJJIeXKAIEro CyObeKTa, CPeACTB M NPOLECCYaJbHOW 3aKPEIUIEHHOCTH, SIBIISETCS
CEphE3HON TapaHTHEW MO0 COXPAHEHWIO JO0Ka3aTeIhCTBEHHON WHMOpMAIMu B €e
NEePBO3JaHHOM BUJE, KOTOPBIA ObLT chopMupoBaH coObITHEM NpecTyruieHus. Ciaenys

JETATHHOU perIaMeHTaIluH TIPU COOMpaHnu (a Takke OOHAPYKCHUH U 3aKPETIICHHUH )

19 Pesnuk .M. BHyTpeHHee yOex/ieHHe U OlIEHKE J0Ka3arenseTs. M., 1977. C. 8.



JI0Ka3aTeNbCTBEHHON WH(GOpPMAallMU HCKAKEHHWE TaKodM WH(GOpPMallMU MPaKTUYECKH
HEBO3MOKHO, B CBSI3U C YeM 00ECIEUYUBACTCS JOCTOBEPHOCTH JI0KA3aTEIbCTBA.

OpmHAaKO HEKOTOPHIE ABTOPHI TIOJBEPTal0T KPUTHKE B3aUMOCBSI3b IOITYCTUMOCTH H
noctoBepHocTH. Kak B cBoeit pabote ykazana E.A. MapkuHa: «mpenctaBisieTcs, 4To
yBSI3BIBAHUE HAMpPSIMYIO JIByX CaMOCTOSITENBHBIX CBOWMCTB JIOKA3aTeNbCTBA —
JOTYCTUMOCTH ¥ JIOCTOBEPHOCTH, HE KOPPEKTHO. JlOKa3aTembCTBO MOXKET OBITH
JIOCTOBEPHBIM M HEIOIYCTUMBIM U Ha000poT»,

JleicTBUTENBHO, CITy4ad, KOT/la JOKa3aTelIbCTBO SIBISCTCSA JOMyCTHMBIM, HO B
MOCIEAYIONEM ObljIa YCTAHOBJICHA €r0 HEJJOCTOBEPHOCTh UMEIOT MECTO Ha MPAKTUKE
U SIBJISTFOTCSI BIIOJTHE OPIMHAPHBIME, HO U3 JAHHOTO T€3UCa HUKAK HE CJIEyeT BBIBOJI O
«HEKOPPEKTHOCTU», KaK cKa3ajga MapkoBa, B3aMMOCBS3H JIByX CBOMCTB.

OrneHouHas NEATENBHOCTH MPEACTABISET COOOH NITUTENBHBIN MPOLIECC, KOTOpast
3aBepuiaerca (OPMYJIMPOBAHUEM OIPEACICHHBIX BBIBOJOB MO €Iy Ha OCHOBE
COBOKYITHOCTH BCEX COOpaHHBIX J0Ka3aTesnbCcTB. OLEHKAa J10Ka3aTelIbCTB C TOYKHU
3pEHUs] JOMYCTUMOCTH OCYIIECTBISIETCS HAa HadalbHBIX JTamax yroJIoBHO-
IPOLECCYaJIbHON AESITEIbHOCTU U HaZENsAsl HH(OPMALIUIO MTPOLEecCyaabHOU (HopMOii,
TapaHTHPYET OTCYTCTBUE NMPUMEHEHUS HACWIIMS, YIPO3, HHBIX HE3aKOHHBIX MEp TPH
cooupanuu  (GOpMHUPOBAHMM U  3aKPEIUICHWH) JIOKA3aTeIbCTBA CyOBEKTOM
JOKa3bIBaHUsI 4YTO OJIHO3HAYHO TMOPOKJAET COMHEHUsi B JocToBepHocTH. Ho
MOCKOJIBKY JOCTOBEPHOCTH SIBJISIETCSI CBOWCTBOM, OTHOCSIIEMCS HCKIIIOUMTENBHO K
COJIEpKaTEIbHON CTOPOHE JI0KA3aTeIbCTBA U YCTAHABIMBAETCS B KOHIIE YTOJIOBHO-
IPOIECCYaTbHONW ACSITENTFHOCTH MyTEM OIICHKH JI0Ka3aTeJIhCTB OTHOCUTEIBHO APYT
JpyTa, TO J0Ka3aTeIbCTBO BIIOJIHE MOXET SBIATHCA JOMYCTUMBIM MO (GopMme, HO B
HOCJIEAYIOLIEM OKa3aThCsl C TOUKH 3PEHHUS COJIEPKaHUsl HEJOCTOBEPHBIM.

JIomyCTUMOCTh  JIOKa3aTeNIbCTB HE TMOAMEHSET caMy JOCTOBEPHOCTh, OHA
BBICTYTIA€T JIOMOJIHUTEILHON TapaHTUEW TOTro, YTO MTOTOBBIC peIIeHUs OyayT

OCHOBAHBI Ha JIOCTOBEPHBIX JOKA3aTEIbCTBAX>.,

20 Mapkuna E.A J[oIycTUMOCTh J0Ka3aTENbCTB KAK [apaHTUs HPaBOCYIUs U IIPaB JIHYHOCTH B COBPEMEHHOM
POCCHUIICKOM YTOJIOBHOM IIpOIIECCe: JUC. ... KaHM. ropua. Hayk. M., 2000. C. 78

21 Banakmua B.C. CooTHOIIEHHE JOIyCTHMOCTH JOKA3aTENbCTB C X OTHOCHMMOCTBIO M JOCTOBEPHOCTEIO // 3aKOHHOCT.
2014. Ne 3. C. 8-14.



IlopnepxuBag B LEIOM IO3ULMIO, COTJACHO KOTOPOM JOIYCTHUMOCTH
B3aMMOCBS3aHa ¢ JOCTOBEPHOCTHIO, moaxox E.I1. I puimmHON HECKOIBKO OTIIMYAETCH:
«JIOMYCTUMOCTb TIPU OMPEJEICHHBIX 00CTOATENHCTBAX MOXET BBICTYNATh rapaHTOM
JIOCTOBEPHOCTH (HApUMeEp, Jada 3aKI0YEHUs! HKCIIEPTOM, HE 3aMHTEPECOBAHHBIM B
ucxojie jJena, — TpeOOBaHUE TOMYCTUMOCTH, OHO OOecreunBaeT OecnpuCTpacTHBIN
MOAXOJ K HCCIECOOBAHHMIO, a 3HAYAT M JOCTOBEPHOCTb PE3YJIBTATOB 3TOTO
MCCIIEI0BAHHUS )»22,

Yemarpusas B no3uuuu E.B. ['pulinHON «10IyIIEeHUE YCI0BUI) IIPU KOTOPBIX
NPUCYTCTBYET B3aWMOCBS3b JOMYCTUMOCTH U jaoctroBepHoctd, K.M. Cytsiarun
pa3BUBAET JAHHYIO TOYKY 3peHHus, A00aBisid, YTO JOMYCTUMOCTh OOECIeuMBAET
JIOCTOBEPHOCTh He Bcerja. [lo ero MHEHHIO, B OOJIBIIMHCTBE CIy4yaeB B3aUMOCBSI3b
JOIIYCTUMOCTH U JOCTOBEPHOCTH OTCYTCTBYET. B KauecTBe NMpUMEPOB OH HAa3bIBAECT
JI0Ka3aTeNbCTBA, MMOJIyY€HHBIE TI0 HCTEYEHUH CPOKOB paccieloBaHus, JIN0O B epUo
IPEKPALIEHHOTO WM MPUOCTAaHOBJIEHHOTO YTOJIOBHOTO JIeNa, JIU00 J103HaBaTeleM 0e3
HaJIJICKAIIEro IOPYYEHHUS ClIe0BaTeN>,

[TonoOHblE mpUMeEpPbl OTCYTCTBHUS MNPSIMOM B3aMMOCBSI3U JOIYCTUMOCTH U
JIOCTOBEPHOCTH JI0KA3aTEIbCTB MOKHO OOHApYKUTh B aBTOpedepare A.A. ['punuuna.
On numer: «Hampumep, 3TO MOXET MPOUCXOJUTH B Clydasix JOOPOCOBECTHOIO
3a0Ty>KJIEHUsT CBUJIETENICH, a TAaKKE OCYIIECTBICHHS IEHCTBUI 3aMHTEPECOBAHHBIX B
MCXO/IE JIeJIa JIUII C LIeJIbI0 YTAauBaHMSI, yHUUTOXKEHUS, MACKUPOBKHU U PaibCU(PUKALIMH
MH(OPMAIMHY, UMEIOLIEN 3HAUEHHS IS IPABUJILHOTO Pa3pelICHus Jeian>,

N3 ykazaHHOro BbIIE 0030pa BUAHO, YTO MHOTHE aBTOPbI YCMAaTpPUBAIOT
HaJIM4Me B3aMMOCBSA3U JOMYCTUMOCTH M JIOCTOBEPHOCTH, OJHAKO OOJIBIIMHCTBO W3
HUX HE TOTOBbl MpHU3HABaTh TaKyl0 B3aMMOCBS3b cucreMHoil. OO0 3ToM
CBUJETEIBCTBYET YINOMHHAHME B pabOTaX pa3IMYHBIX HOPUAMYECKUX CHUTYalUM,

KOTOpbIE, TI0 MHEHHUIO aBTOPOB, IEMOHCTPHUPYIOT CIydad HApPYIICHHH TpeOOoBaHUN

22 Tpummna E.IT. JIocTOBEPHOCTH OKAa3aTeNbCTB M CIOCOOBI €€ OO€eCIeueHns B YTOJOBHOM IIpolecce: aBToped.
JIUC. ... KaH. ropul. Hayk. M., 1996. C. 9.

2 Cyrarurn KW. OcHOBaHMS M TNPOLECCYAIbHBIH TMOPSIOK MCKJIKOUEHHS HENONMYCTUMBIX JOKAa3aTelbCTB B XOJIE
J0cyaeOHOro IPON3BOJICTBA 110 YroJoBHOMY seny. M., 2008. C. 27.

2 Tpumuun A.A. OGecnieueHue JONMYCTMMOCTH JIOKa3aTebCTB HA TPEIBAPUTEILHOM CIEACTBHM (TIPOLECCYaTbHBIE
BOIIPOCHI): aBTOoped. Auc. ... KaHx. Iopu. Hayk. M., 2009. C. 19.



3aKOHA, HE BJIEKYIIMX COMHEHUH B JOCTOBEPHOCTH, HO MEXIY TEM BIEKYIIHUX
HEJIOIIyCTUMOCTD JOKa3aTEIbCTB. PacCMOTPUM yKa3aHHbBIE aBTOPAMH CUTYAIlUH.

OgHuM W3 [PUMEPOB, WIUIFOCTPUPYIOIIMX  OTCYTCTBHE  B3aUMOCBS3U
JOMYCTUMOCTH U JIOCTOBEPHOCTH, B OJHOW M3 padOT Ha3bIBAIUCH JI0OKA3aTENIbCTBA,
IIOJTyYEHHBIE 110 UCTEYEHNH CPOKOB paccieoBaHus, JM00 B EPUOJ IPEKPALLIEHHOTO
WJIM TIPUOCTAHOBJICHHOI'O YTOJIOBHOIO JIENIA, & TAKXKE MPHU OTCYTCTBHM HAJJIEKAIIETO
NOpy4YeHUs: CyOBEKTY, TPOBOASILEMY MPOIIECCYyalIbHBIE IEHCTBUSI.

[Ipexxne Bcero HEOOXOAUMO MOHATh, KKyl LI€Jb MPECIIEI0BaNl 3aKOHO1aTeNb,
YCTaHABIIMBasi HOPMBI O CPOKAax, MPUOCTAHOBICHUH WJIM MPEKPAIICHUN YTOJOBHOIO
Jena, a TakKe HaajexalleM I[OpYYeHHH JIpyroMy CYOBEKTYy MpOU3BOJCTBA
MPOLIECCYAIBHBIX JECUCTBUU.

Kak ykaspiBaer A.B. CMUPHOB, CpPOK NPEABAPUTEIBLHOIO PaCCICIOBAHMS
ABJISIETCS FapaHTUEH OT HEONPABJAHHOM 3aJEpP)KKU OCYILECTBIICHUS MPAaBOCYIus, a
Tak)ke 00ecrneynBaeT KOHTPOJIb 3a XOAOM CIIEJICTBUS B YCTAHOBJIEHHBIX BPEMEHHBIX
rpanunax?’. HeTpyaHO 3aMeTHTh, 4TO NPHOCTAHOBICHHE YrOJOBHOTO J€Ja, a TAKKe
IIPEKPAILEHUE HAIPSAMYIO CBS3aHBI CO CPOKAMHU: TAK, IPUOCTAHOBIECHUE YIOJIOBHOI'O
JeJla  TPEANOJIaracT BpPEMEHHBIM IIEPEPBIB  TEYEHUS CPOKOB PpACCIIEIOBAHMS,
BBI3BAHHBIN ONPE/IETECHHBIMI OOCTOATENBCTBAMU, & MPEKPAILEHHE YTOJOBHOIO JIeia
O3HauaeT pelIeHue CyObeKTa JI0Ka3blBaHHWA OO0 OKOHYAHUU MPEeABAPUTEIHHOTIO
paccnenoBanus®’. TakuM 00pa3oM, yCTAHOBIIEHHE TOYHBIX TPAHMII, B PAMKAX KOTOPBIX
OCYILECTBIISIETCS PACCIIEIOBAHUE, CBSI3aHO C BO3JIOKEHHEM OTBETCTBEHHOCTH Ha
KOHKPETHBIN CyOBEKT 3a COBEpLIAEMbIE JIEUCTBUS, a TAKXKE 3a UTOTOBBIM pe3yibTart.
[loHnMaHue  TOAKOHTPOJBHOCTH  HEMOCPEACTBEHHBIM  PYKOBOJMTEIEM  WIH
BBILIECTOSALIMM JIMIOM, a TAKKE BO3MOXKHOTO HACTYIUICHUSI HEraTUBHBIX IOCJIEICTBUI
B ClIyyae HEHAAJIEXKallero UCIOIHEHUs] 00sS3aHHOCTEN, HECOOM0AeHUsl TpeOOBaHUs
3aKOHA, SABJIAETCS XOPOIIMMU ITapAHTUSAMHU OCYILECTBIICHUS IIOJJTHOMOYMHI Ha TOJHKHOM

YpOBHE.

25 Cmupnos A.B., Kamunosckuit K.B. Yronosssiii nponecc. M., 2007. C. 128,
% Bocko6urosa JI.A. YronosHsii ponecc. M., 2016. C. 297.
2" Tlukanos U.A. Yronosusiii npouecc Poccuiickoit ®enepanuu. Kypran, 2005. C. 241.



[Tonaraem, 4To MOAXOJ 3aKOHOJATENSI MPHU 3aKPEIUVICHUHM HOPM O MOPYYEHUU
JIPYTOMY CYOBEKTY BBITIOJTHEHHUS OMPEACIICHHBIX TIPOIECCYTbHBIX ACHCTBUH SIBIISICTCS
aHanoru4HbIM. O0 ATOM, B YaCTHOCTHU, CBUETENIBCTBYET 3aKkperuienue (1. 4 4. 2 cT. 38
4. 1 cr. 152 VIIK) 32 qo3HaHueM 00513aHHOCTU O BBINOJHEHUIO MOPYYEHHUS, YTO
03Ha4yaeT BO3JIOKEHUE OTBETCTBEHHOCTH HA UCIIOJIHUTENS MOPYUYECHUS 32 PE3YJIbTaThI
COBEPILICHHBIX UM JCUCTBUM.

[1o ucTeyeHno0 CPOKOB paCCIECAOBaHUS, @ TAKKE B CIydae MPEKPALLEHUS WU
MIPUOCTAHOBJICHUSI YTOJIOBHOTO [I€Jla OTBETCTBEHHOCTh, a PaBHO B OTCYTCTBHUH
HaJJICKAIIEro MOPYYCHUSs JIMILY, OCYIIECTBISIONIErO AESITEIbHOCTh, OTBETCTBEHHBIN
CyOBEKT OTCYTCTBYET, & 3HAYUT U KOHTPOJb 32 JAEATEIIBHOCTHIO TAKKE OTCYTCTBYET.
[Ipu Takoi curyanuu, TA€ JEUCTBUS TpPH TOJYYCHHUH JOKAa3aTeIbCTB ObLIM
BBITIOJTHEHBI BHE KOHTPOJISl U OTBETCTBEHHOCTH 32 HUX, HA HAIIl B3TJIsA]l, HET OCHOBAHUM
UM JOBepATh. Hanuio HapylieHue mpoleccyalibHOW (QOpMbI, KOTOPOE BJEYET
COMHEHHE B JIOCTOBEPHOCTH JI0KA3aTEIIbCTB.

B kadectBe mpyroro ciydyasi, MOKa3bIBAIOUIETO OTCYTCTBHUE 3aBUCUMOCTH
JOMTYCTUMOCTH U JIOCTOBEPHOCTH, B JIUTEpaType OTMEYAIOT JI0OPOCOBECTHOE
3a0J1yKICHUE CBUICTEIS.

dopMUpOBaHUE CBUACTEIBCKUX TMOKAa3aHUM MPEJCTaBISET COO0OM Mmpoiecc u3
HECKOJIBKUX J3TaroB: BOCHPUSTHE, 3allOMHHAHUE, BOCIpou3BencHHUE. VIckakeHue
HH(pOpMAIITK MOXKET UMETh MECTO Ha KaXKJIOM U3 ITUX ITAIMOB B CUITYy HEU30EKHOCTH
BIMSAHMS TICUXO(PHU3UUECKUX OCOOEHHOCTEN caMol JuuHOCTH?. BakHO IOHUMATH,
T0OpOCOBECTHOE 3abiykAcHUE MO (PakTy SBISAETCS HEAOCTOBEPHOCTHIO, KOTOpas
OTHOCHUTCSI UCKJTIOUUTENIBHO K COJIEPKATEILHON CTOPOHE. DTO 03HAYAET, YTO C TOUKU
3penus GopMbl JaHHOE JOKA3aTEILCTBO HE BHI3BIBAET HUKAKUX COMHEHUM, U SABJISETCS
JIOMYCTUMBIM, TIOCKOJIbKY BCE MPEAYCMOTPECHHBIE TPEOOBAaHUS OBUIM BBIMOJHEHbI
HajyuIekKameM oopasoMm. TakuM oOpa3om, mpeaHa3HAYCHHE CBOMCTBA JIOMyCTHMOCTHU
JTIOKA3aTeNIbCTBA ObLIO BHITIOJHEHO B TIOJTHOM O0BEME.

OTHOCUTENIBHO TMpUMEpa MO YTauBaHUIO, MACKUPOBKE, (QanbcuuKrammu

JI0OKa3aTeNbCTB, 0 KoTopoi mucan A.A. I'puauuH, clielyeT TakKe OTMETHUThb, YTO

28 BockobOuropa JI.A. Yronosuslii mpouecc. M., 2016. C. 151.



JAaHHbIE JICWCTBUSL HAMPABJICHbl HA HUCKAKEHUE COAEPKATEIBHOM CTOPOHBI
JIOKAQ3aTeNbCTBA, KOTOpas YCTAHABIMBACTCS TOJBKO IPHU COBOKYITHOM OLICHKE
JI0Ka3aTesIbCTB B KOHIIE T0Ka3bIBaHus. [IponieccyanbHas popMma B yKa3aHHBIX CIydasx
HE 3aTParMBacTCs, B CUITy YETo JI0Ka3aTeIbCTBO JOJLKHO MPU3HABATHCS JOIMTYCTUMBIM.

BaxxHo 0TMETHUTD, YTO 1O 00IIEMY ITPaBUITY IPE3IOMUPYETCS, UTO BCE ICUCTBUS
CJIEeOBaTENsl HOCAT 3aKOHHBIM XapakTep. YKa3aHHbIE CiIydyal OTHOCSTCA K
YMBIIIJICHHOMY HCKXKCHHUIO HH()OPMAITUH, YTO SBJISETCS MTPOTUBOIIPABHBIM JCSTHUEM,
BJIEKYIIIEM  OTBETCTBEHHOCTb.  JlaHHO€  OOCTOATENbCTBO  O3HAYaeT,  4YTO
MPEAYCMOTPEHHBIE B 3aKOHE TapaHTUHU OYIyT pEaqu30BBIBATHCS, €CIU CYOBEKT
JIOKa3bIBaHUSI HE UMEET YMBICIIA HA IPSIMOE UX HAPYILICHUE.

Nrak, paccMOTpeHHbIE CUTYaIlMU WILTIOCTPUPYIOT, UTO HApYIICHUS TpeOOBaHUI
JOMTYCTUMOCTH HEU30€KHO BJICKYT COMHEHHUSI B JOCTOBEPHOCTH.

O060011as BBIIIECKa3aHHOE, JOMYCTUMOCTh JI0Ka3aTeIbCTB MPECTaBISET COO0M
COBOKYNMMHOCTh ~ MPEAYCMOTPEHHBIX B 3aKOHE TpeOOBaHUM, PETYIUPYIOIINX
npoleccyalbHyl0 (opMy [10Ka3aTeNbCTBA, a TaKKE€ YCJIOBHUS, CIIOCOOCTBYIOIIHE
(GbopMHUPOBAHUIO T0KA3ATEIHCTBRA.

CnyxeOHasg pojb CBOWCTBA JOMYCTUMOCTH JOKAa3aTEIbCTB 3aKIIOYAETCS B
oOecrieueHun Oyayield AOCTOBEPHOCTH JOKA3aTeNbCTB, a TAKXKE TapaHTHPOBAHUU
COOJTIO/ICHUS 3aKOHHBIX TIPAB U HHTEPECOB JIMYHOCTH.

[IpencraBngerca, 4To Takoe€ IMOHMMAHHME JOMYCTUMOCTH IOMOXKET Pa3pELInT
BO3HMKAIOIIME HA MTPAKTUKE MPOOJIEMbI, CBA3aHHBIE C MPUMEHEHUEM HOPM UHCTUTYTA
JONyCTUMOCTH JOKA3aTENbCTB.

§ 2 OcHoBaHUe NMPU3HAHNS I0KA3ATEJbCTB HEJIOIYCTUMbIMHU
BrisiBneHHbIE  HAa3HAYE€HHS]  MHCTUTYTa  JOMYCTUMOCTH  JI0KA3aTeNIbCTB
MO3BOJISIIOT OMNPEAENINTh, JJI YEero 3aKOHOAATENb YCTAaHOBUJ OOIIMPHYIO CHUCTEMY
TpebOBaHMII TpolecCyaibHOW (OPMBI JTOKa3aTeNbCcTB. [loHMMaHWE Ha3HAYCHHA
JOTTYCTUMOCTH JI0Ka3aTeIhCTB HEOOXOAMMO MMOTOMY, YTO (POPMHUPYET OIPEACIICHHYIO
UJIC0JIOTHIO Y CYObEKTa JJOKa3bIBAHHUS, C KOTOPOM OH MOJXOUT K PEHISHUIO BOITPOCOB

AOIMYCTUMOCTH J0KA3aTCJIIbCTB, BOSHUKAIOINX Ha ITPAKTHUKE.



OpnHako 111 IPUHSATHS PEUICHUsS] B OTHOIIEHUH KOHKPETHOTO J0Ka3aTeIbCTBA
OJIHOTO JIMIIb MTOHUMAHHSI Ha3HAYEHUS JOMYCTUMOCTH HEIOCTAaTOYHO, HEOOXOIUMO
HaJIMYue COOTBETCTBYIOIIETO OCHOBAHMS.

C TOUKM 3peHUs PYCCKOTO $3bIKa, II0J] OCHOBAHHEM TMOHUMAETCS:
«CyILIECTBEHHAss NPUYMHA, JOCTATOYHBIA MOBOJ, ONPAB/BIBAIOLIME UYTO-HUOYIB»?Y;

30: «T0, 4TO COCTaBIAET AAPO YErO-TUOO» L,

«HEO0OXOJIMMOE YCIIOBUE»

Eciu oOpatuTthCcsi K 3aKOHOJATENBCTBY, MOYKHO YBHJETh, YTO OCHOBAHHUEM
IpU3HAHMUS JOKA3aTENbCTBA HEAONMYCTUMBIM SIBISETCA HapyllleHHe TpeOOBaHUN
3akoHa. Tak, cormacHo yactu 2 crareu 50 Koncturynnu PO: «mpu ocymecTBieHnn
IIPABOCYAUsI HE JOIYCKAeTCs MCHOJBb30BAHUE JIOKA3ATENIbCTB, IIOJYYEHHBIX C
HapylieHueM (eaepatbHOro 3akoHay. Pa3BuBasi KOHCTUTYLMOHHOE IOJIOXEHHE, B
gyactu | crarem 75 VYIIK P® 3akperusiercsi, I0Ka3aTeabCTBa, IOJYYEHHBIE C
HapyIlICHUEM 3aKOHA, IPU3HAIOTCA HE UMEIOLIUMHU IOPUIUYECKON CWIBI U HE MOIYT
OBITh NOJIOKEHBI B OCHOBY OOBHMHEHUS, @ TAKXKE€ MCIOJb30BATHCA ISl JOKA3bIBAHUSA
00CTOATENBCTB, NepeunuciaeHHbIX B cTaThe 73 YIIK PO.

MOXHO 3aMETHUTh, YTO YTOJOBHO-IIPOLIECCYAIbHBIM 3aKOH HE OIpenesser
IIPU3HAKA HApYyUICHWM, T[O3BOJISIIOIINE OLEHUTh HX B KAayeCTBE OCHOBAaHUU
HEJIOIIyCTUMOCTH JI0KA3aTebCTB. He npenycMarpuBaeT 3aK0H U TO, HApYLICHUE KaKUX
HOPM NPUBOAUT K IPU3HAHUIO JOKA3aTeJIbCTB HEIONYCTUMBIMU. YKa3aHHBIC
00CTOSITENBCTBA MPUBOAAT K TOMY, YTO HHCTUTYT JAOMYCTUMOCTH JOKAa3aTeIbCTB
IPUMEHSETCS PEIKO, a B Clydasx €ro NpUMEHEHHUs OTCYTCTBYET elnHooOpasue. B
CBA3M C OTUM, 3aKpEIUICHHbIE 3aKOHOJAaTeNeM (OPMYJIUPOBKUA  PETYJSPHO
IIOABEPralOTCsl CEPbE3HOM KPUTHUKE CO CTOPOHBI Y4e€HBIX. OCHOBHBIM CIOPHBIM
BOIPOCOM SIBJISIETCSA  CIEAYIOUIMM, Jt000€e JIM HapyluleHHE BIJIEYET MpU3HAHUE
JI0Ka3aTEIbCTBA HEAOIYCTUMBIM?

HyxHo 3ameruts, uro eme no npussatusa peucryromero YIIK PO, na sty
npobsieMy oOpaTuia BHUMaHue AMEpUKaHCKasl acCOIMalys FOPUCTOB, OCYIIECTBIISSA

OLICHKY OY/AyIIero OCHOBHOTO yrOJIOBHO-TIPOIIECCYaIbHOTO 3akoHa Poccun. B cBoem

2 Oxeros C.U. Cnoaps pycckoro ssbika. M., 1975, C. 451.
30 ®dunocodcekuii cnosaps. M., 1980. C. 266.
31 Kparkwii ToNIKOBBIH C10Baph pycckoro ssbika. M., 1987. C. 122.



3aKJTIOYCHUN OHA TIOTYEPKHYJIA, UTO, €CIU OyACeT MPUHATO MPABWIO 00 UCKITIOYCHUH
JI0Ka3aTeNbCTB, TO «OHO JOJKHO OBITH Oosee ompezaeneHHbIM. JKanb Obu10 ObI, eciu
Obl He3HAUMTENIbHOE HapylieHue Kojekca co CTOpOHBI CiieIoBaTeNs Jaji0 OCHOBAaHUE
171 MCKJIIOUECHUS M3 J0KA3aTelIbCTBY 2,

Tem He MeHee, npoekT YIIK PD B 3T0i 4acTu OCTaJICs HEM3MEHHBIM, B CBSI3H C
YeM HEKOTOpbIE aBTOpPHI HE 0€3 OCHOBAaHMM mojararoT, uto AeicTByrommil YIIK PO
MpEeAyCMOTPEI UCKITIOYUTEIBLHO uMIiepatuBHoe TpeOoBanue (ctaths 75 YIIK PO), ne
MO3BOJISIONIEE BIaBaThCsl B OLEHKY TOTO WMJIM MHOTO HapylleHUs. «TO O3HA4yaeT, —
nuimer B.M. 3axunkuii, — 4Tto aJi1 TPU3HAHUSL JO0KA3aTeJIbCTB HEIAOMYCTUMBIMU
JIOCTATOYHO KOHCTaTaluM (pakTa UX MOJYyUYCHUS WM 3aKPEIUICHUS ¢ HapylUICHUEM
TpeboBaHmii 3aK0Ha» S,

Eme pannee sty nozunuio o6ocHoBweiBan B.M. CaBuikuii. B cBoeit pabote oH
OTMEYaJ: «BEJMK COOJa3H TOUTH MO NyTH KiIacCU(PUKAIIMK BCEX BO3MOKHBIX
HapylIeHU!d Ha CYIIECTBEHHbIE M HE OYEHb M B 3aBUCHUMOCTH OT KaTErOpuH
JIOMYIIIEHHOTO HApYIIEHUs peliaTh Cyap0y TOTO WM UMHOTO AoKa3zaTenbcTBa. Ho aToT
nyTh KpaitHe omaceH. OH MOXET KOCBEHHO OJarocjioBHTh Ha TaK Ha3bIBacMbIC
HE3HAUYUTEIbHBIE HAPYIICHUS 3aKOHA, CO3/1aTh OCCHPEIEECHTHYI0 HEPapXHUI0
0053aTEIPHOCTH TIPOIIECCYaTbHBIX HOPM M B pe3yjbTaTe YriayOuTh W 0€3 TOTO
HEMAJIYI0O 3PO3UI0 3aKOHHOCTH B YIOJIOBHOM IMpou3BOACTBe. Hapyimienusi Bcerna
OCTAlOTCSI HEMPU3HAHHBIMU, U OOPOTHCSI ¢ HUMHM, S YOCXKIACH, HYKHO OJIHUM JIUIIIb
CrocoOOM: Haka3bIBaTh 3a HApPYIICHUS MPU3HAHUEM OECIJIOJHOCTH, HUKYEMHOCTH
3aTPaYE€HHBIX yCHIHI 4,

[Tpodeccop mpaB B TOM, 4TO BCce 0O€3 HMCKIIOUECHHUS TPEOOBAHUS YTOJOBHO-
MPOIIECCYATHHOTO 3aKOHA JIOIKHBI OBITH OMHAKOBO 00s13aTEILHBIMHU JIJIs1 HCTIOTHEHUS
CyOBbeKTaMM YroJIOBHOTO MpOIlecca, OAHAKO, TPABUIILHO JIM CTaBUTh PE3yJIbTaT BCEH

YTOJIOBHO-TIPOIIECCYATbHOM JEATEIPHOCTH B 3aBHUCHUMOCTh OT JIIOOBIX HapyIICHUH,

32 3axmouenre AMEPUKAHCKOM accolMalvi IOPUCTOB Ha TPOEKT YTONOBHO-MPOIECCYABHOTO Kojlekca Poccmiickoit
®denepanun ot 13 pespans 1996 r. C. 8.

3 3axuukuit B.M. HoBble HOPMBI JI0Ka3aTeILCTBEHHOTO MPABa U MPAKTUKA MX NpUMeHeHus // Poccuiickas rocTHIus.
2003. Ne 7. C. 46.

3 Capuukuii B.M. Yronosnsiii mpouecc Poccun Ha HOBoM BuTKe JieMokparusanuu // TocynapeTso u mpaso. 1994. Ne 6.
C. 106.



JIOTIYIIEHHBIX CIIEI0BATEIEeM, M TAKUM 00pa3oM «HaKa3bIBaThy», Kak CKasal mpodeccop
CaBuukuii? OTBETCTBEHHOCTh 3a JIONMYIICHHBIE HapylIeHHs, O€3yCIOBHO, JOJAKHA
MMETh MECTO B OTHOLICHHH JONYCTUBIIMX WX MPABONPUMEHUTENIECH, HO
IIPEACTABIIACTCS NMPABWIBHEE CIIENATh 3TO BHE CBS3U C LEJIBIO YTOJOBHOIO IIPOIIECCa,
a, HarpuUMep, B paMKax CIIy>KEOHBIX OTHOIIICHHM.

Bonee Toro, eciu mpu3HaBaTh JOKA3aTENbCTBO HEAOIYCTHUMBIM HAa OCHOBE
J1000T0 BBISBICHHOTO HapyIICHHUS HOPM 3aKOHA, Ha3HAUYEHUE YTOJIOBHOTO Mpoliecca,
KOTOPOE 3aKJII0YaeTCs B PearipoBaHUU Ha Kbl (akT COOBITHS MPECTYIICHHUS], €r0
PacKpbBITUS U CyA€0HOTO PACCMOTPEHHUSI, HE OYIET pean30BbIBAThCS.

JIpyroii HeraTWBHBII MOMEHT pPAacCMATPUBAEMOW IO3ULMN YKAa3bIBAECTCS B
pabore A./l. boiikoBa. [loaBepras kpurtuke, aeictByromuiit YIIK P® u npaktuky ero
IPUMEHEHHUsI B CBOEH paboTe oH yTBepkaan, 4yTo HopMa Koncrurymuu PO (wacte 2
ctathsi 50) TpakTyeTCs CyIbSIMH MPOU3BOJBHO: «Ka3aJ0Ch Obl, 3Ta HOpMa MPU3BaHA
oOecrieynBaTh IMpaBa JHMYHOCTH W TpeOOBaHUS NpPHUHIMIA 3aKoHHOCTH. Ho Ha
IpaKTUKe ObIBAET M HHA4YE - HCIOJB3YIOTCS MEJKHE TMPOMaxu U OIIHUOKH
IPEIBAPUTEIBHOTO CJEACTBUSA, YTOOBI ONOPOYUTH COOpaHHBIE JOKAa3aTENbCTBA,
OTBECTH MX KaK HEIONyCTUMBIE.. . HUKaknx orpaHmyeHuid Uisl CyAbH INPHU OLIEHKE
«HapyuieHuii 3akona» YIIK P® ne npexycmorpen»®. VueHblil IpuXoauT K BEIBOAY,
4YTO HOpMa O HEJOIMYCTUMOCTH JI0Ka3aTeIbCTB 0€3 YKa3aHHUs Ha XapaKTep HapylIeHUs
CIY)KAT  JONOJIHUTEJIbHBIM  OCHOBAaHMEM  JUII  BBIHECEHHMS  COMHMTEIBHBIX
OTpaBlaTEIbHBIX MPUTOBOPOB. [elicTBurensHo, ooparuBmuch Kk YIIK P®D, moxHO
3aMETUTh, YTO YETKHE IMpaBWJa OLEHKH JOKA3aTEJIbCTB C TOYKH 3PEHUS HX
JOIYCTUMOCTH - OTCYTCTBYIOT, 3TO IMO3BOJISET CYAbSM B KaKJIOM KOHKPETHOM CIIy4ae
[I0-Pa3HOMY IMOJAXOAUTH K OLIEHKE HAPYLICHUWM 3aKOHA, BIEKYIIUX IpPU3HAHUE
J0KA3aTesIbCTB HeAOMyCcTUMbIMU. Ho eciam oOpaTuTh BHUMaHUE HA OPUIHMATBHYIO
cratuctuky Cyne6Horo Jlemapramenta mnpu BepxoBHom cyae Poccuiickoi
denepanuu, TO MOXKHO YBUJIETh, YTO ONPABAATEIIBHBIE IPUTOBOPHI BBIHOCITCSA KpailHe

penko. Tak, 3a 2015 roa ObLI0 OKOHYEHO MPOM3BOACTBO MO 962 024 yrojioBHBIM

% Boiikoe A.Jl. KonuentyanbHbele NpoGneMbl MPOEKTa HOBOTO YTOJIOBHO-TIPOLECCYATLHOTO Kojekca Poccum [/
IIpoxypopckast u ciencrBenHas nposepka. M., 1997. Ne 2. C. 104.



nenam. [To pe3ympratam paboOThI CyIOB OCYXKIEHBI — 762 556 uenoBeka, OnpaBIaHbI
cyapamMu — 4658 uyenoBek. bonee TOro, B OOJBUIMHCTBE CIIy4aeB 3asiBJICHHBIX
aZJBOKATaMU XOJATalCTB O MPU3HAHUH JOKA3aTEIbCTB HENOIMYCTUMBIMA UMEET MECTO
OTKa3 CyIOM B HX YyIOBIETBOpeHHMH-C. O6 5TOM CBHAETEIBLCTBYET IMPOBEICHHBIN
aHaJIM3 TIOCTAHOBJICHUH Cy/la O pa3pelleHUH 3asiBJICHHBIX XOAaTaiiCTB aJBOKATOB 00
UCKIIIOUEHUH HEJIOMYCTUMBIX JI0Ka3aTeNbCTB. Tak, HAMU ObLIO MpOaHATU3UPOBaHO 15
XO0JIaTaCTB, U3 KOTOPBIX JIHIIb OJHO ObUIO YOBIETBOPEHO CYAOM B MOJIHOM 00BEME,
1 xomaTalicTBO yOBJIETBOPEHO YACTUYHO, B OCTAJIBHBIX CIIy4asX UMEJ MECTO OTKAa3 B
YIOBJIETBOPEHUH 3asBJICHHBIX XOJATAWCTB. Y Ka3aHHbIE JaHHBIE CBUIETEIBCTBYIOT 00
oOpaTHOM: cyAeOHas MpaKTHKa Molia Mo NyTH Jud@epeHnHranuy HapyLIeHUMH,
KpailHE peOKo IIpU3HaBas HapylIIEHHWE B KadyeCTBE OCHOBAHMUS IPU3HAHUS
JTI0KA3aTeJIbCTBA HEJIOIYCTUMBIM.

Takum oOpa3oM, MOXXHO YBHUIETb, 4YTO (POpPMaNBHBIM MOAXOA K OLCHKE
J0Ka3aTeNbCTB Ha MpeIMET HX JOIYyCTUMOCTH HMEET OOJIbIIOE KOJIUYECTBO
HEJOCTATKOB.

[IpeacraBisieTcsi, 4TO HE BCE HApyLIEHUS 3aKOHA JOJDKHBI BJIEYb YTparTy
IOPUIMYECKON CUJIbl  JI0Ka3aTenbCcTBAa. (OJHAKO MOAXOJUTh K  ONpPEIETICHUIO
HEJOIYCTUMOTO J0Ka3aTeIbCTBA HHANBUAYAJIBHO B KaXJ0M KOHKPETHOM CIIy4ae, Kak
npemaraet A.A. lllupsanos®’, Hens3s. Bo-nepBbIX, Takoil MOAXOA He 00ECHEYnT
€IMHCTBA CYJOHON MPAKTUKH, @ BO-BTOPBIX, MOXKET CTATh JIETaJIbHON BO3MOKHOCTBIO
JUIsL JTONycKa B JAJBHEWIINMK NpoLecC JOKa3bIBaHMs [OKAa3aTelIbCTB C TaKUMHU
HapyLIEHUSIMH,  KOTOpbI€  HW3HAYaJbHO  BBI3BIBAIOT  COMHEHHME B  HX
N0OpPOKAYECTBEHHOCTH, YTO B L[EJIOM MOXET MOJ0pPBaTh JAOBEPUE B CIPABEIIMBOCTH
BBIHECEHHBIX CyJIOM IIPUTOBOPOB.

HeoOxoaumo MakcUManbHO YETKO CQOpPMYIHpOBAaTh U 3aKOHOAATEIIBHO
3aKpPENUTh MEXaHU3M, PYKOBOJACTBYSCh KOTOPBIM, MPEXIE BCEro CyAbl, CMOIYT
OLICHMBATh JOMYIIEHHBIE HA MPEABAPUTEIBHOM CIEICTBHUM HAapyLIEHUS U BBISBIATH

Cp€an HUX OCHOBAHUA JIA IIPU3HAHUA JOKA3aTCIILCTB HCAOIMYCTUMBIMH.

3" IlTupeanor A.A. Hapyuienus 3akoHa B yroyioBHOM nporecce Poccuiickoii Meeparum U Mx NpaBoBbIE MOCIECTBHS:
aBToped. AMC. ... TOKT. Iopui. Hayk. M., 2005. C. 40.



BoJIbIIMHCTBO ~ y4E€HBIX  COTJIACHBI, YTO K OCHOBAHUIO  NPU3HAHHS
JOKA3aTeNIbCTBA HEJOMYCTUMBIM CJIEAYET MOIXOIUTh C MO3UIUHN nuddepeHmmanim
HapymeHuit tpedoBanuii YIIK PO.

B coBpeMmeHHbIX paboTax akTUBHO OOCYXIAETCs BOMPOC O CYIIECTBEHHOCTH U
HECYIIECTBEHHOCTH IMpOLECCyalbHbIX HapyumieHui. CylleCTBEHHBIMH — aBTOPBI
Ha3bIBAIOT HAPYLICHUS, KOTOPBIE BIEKYT HEAOMYCTUMOCTh JOKA3aTEIbCTB, a
HECYLIECTBEHHBIMU — HE BJIEKyIMe Takue nocnenactsus. Tak, HM. Kunuuc®, u
10.B. Kopenepckuii®®, momararor, 4To CyIIECTBEHHOCTh CB3aHA C BJIUSHHEM
JOMYIIEHHOTO HAPYIIIEHUS Ha JJOCTOBEPHOCTHh HHPOPMAIIHH, KOTOPas HE MOXKET OBIThH
YCTpaHEHAa WM BOCIOJHEHA NPOLECCYAIbHBIMM CpeACTBaMH. B cBOw ouepenp
51.0. Motosunoskep® u T.A. Mocksutuna*! B 4mciie CylecTBEHHBIX HapyIUEHHMIA
OTMEUYAIOT TOJBKO T€, KOTOPBHIE MPHUBEIM K IIOCTAHOBJICHUIO HE3aKOHHOTO U

HEOOOCHOBAaHHOTO  Ipurosopa. B cBoio  ouepens, ILA. Jlynuuckas®,

3 BBIACIINIIN B Ka4CCTBC CYIICCTBCHHBIX HapymeHHﬁ, BJICKYIIHUX

3.3. Bunarysmna’
HEJIOMYCTUMOCTD JI0Ka3aTEIbCTB, TE, KOTOPHIE HAPYIIAIOT KOHCTUTYLIHOHHBIE IIPaBa U
CBOOOJIBI TpaXKaH (TaKhe KaK HApYyIICHHE HEMPUKOCHOBEHHOCTH KUJIMINA, MpaBa Ha
TalHYIO0 TIEPEMUCKY U JIPYTHUE).

W3 mpencraBieHHOTO BhINIE 0030pa BUACH MIMPOKUN CHEKTP MHEHUN II0
BOIIPOCY TOHMMAaHUA TOrO, YTO CJEAYeT CYATaTh OCHOBAaHHUEM HPHU3HAHUS
JI0OKa3aTeIbCTBA HENOMYCTUMbBIM, a TakKe OOJIBIIYI0 TMOMYISIPHOCTh TEPMHUHA
«CYILIECTBEHHOE» HAPYLICHUE IIPU €TI0 ONPEAECIICHNUH.

HyxHO oOTMETHTH, YTO TEPMHH CYIIECTBEHHOE HAPYIICHUE H3HAYAIBHO

WCITOJTB30BAJICS JTsl 0003HAUCHHUSI COBEPIIIEHHO WHOM T'PYIIITBI HApyIICHHH (CTaThs 345

VIIK PC®CP), He CBsSI3aHHBIX C WHCTUTYTOM JIONMYCTUMOCTH JOKa3aTelbCcTB. B

38 Kumauc H.B. JlonmycTUMOCTB 10Ka3aTelbCTB B yroJIoBHOM Ipomecce. M., 1995, C. 19.

% Kopenerckuii 10.B. Bonpoc o gonycrumoctu jokasarenbets / [Ipokypop B cy/ie npucskHbx. M., 1995,

40 Motosunoskep 51.0. HekoTopble acmekThl BOIPOCa O IOMYCTUMOCTH (HEIOTYCTUMOCTH) MCTOYHHKOB JIOKA3aTENBCTB
B COBETCKOM YTOJIOBHOM CYIOIpPOU3BOACTBe // Jloka3pIBaHHE MO YrOJIOBHBIM Aenam: MexBy3. c¢0. KpacHospck, 1986.
C. 55-57.

41 MocksutuHa T.A. CyllecTBEHHBIE HApyIIEHHS YrOIOBHO-HPOLECCYaNbHOTO 3aKOHA M CPEACTBA MX BBIABICHHS,
YCTpaHEHUs U MPEIYIPEKACHUS B YTOIOBHOM Ipoliecce Poccuu: uc. ... KaH1. 1opul. Hayk. SApocnasins, 1997. C. 9.

42 Tynunckas I1.A. Jloka3aTeNnbCTBA M JOKA3bIBAHKE B HOBOM yroJI0BHOM Iponecce // Poccuiickas roctumus. 2002, Ne 7.
C.5.

4 3unarynmun 3.3. YronoBHo-npoLeccyansHoe nokasbiBanue. Moxesck, 2008. C. 55.



COBPEMEHHOM POCCHUKCKOM YTOJIOBHO-IIPOLIECCYAJTbHOM 3aKOHO/IATEIBCTBE OH TAKKE
Hamen Mmecto B crathe 381 VIIK P®. U B coBeTCKOM, U B POCCHUICKOM 3aKOHE,
HaJIM4M€ CYIIECTBEHHBIX HApYIICHUM CBS3BIBACTCS C OrPAHUYCHUSAMH IpPaB
YYaCTHHKOB CYAOINPOU3BOJCTBA U HECOOJIOJEHUEM MPOLEAYPhl CYI0NPOU3BOICTBA,
MOBJIUSABIIMMHU Ha 3aKOHHOCTh, 0OOCHOBAaHHOCTh UTOTOBOTO pElICHMs cyna. Mexmay
TE€M, HEKOTOpbIE AaBTOPbl YCMAaTPUBAIOT B3aUMOCBSI3b MEXKIY CYIIECTBEHHBIMU
HapyIICHUSIMH, BICKYIIUMH OTMEHY IPUTOBOpA, C HAPYIICHUSMH, KOTOPHIE BJICKYT
HEIOMYCTUMOCTD JI0KA3aTeIbCTB,

[ToaBeprasg COMHEHUIO JaHHYIO MMo3uLMio, B.B. 30510ThIX cipaBeayinBO yka3ai
Ha SBHBIE MPOTUBOPEUHUS: «IOJYYEHHBIE C HApPYIICHUEM 3aKOHA JI0KA3aTelIbCTBA HE
MOTYT  CIy’)KHUThb OCHOBOM 3aKOHHOI'O IIPUTOBOPa»,  CIEAOBATENIBHO,  BCE
JTIOKA3aTesIbCTBa C HapylIEHWEM (MMesl BBUAY HEBO3MOXHOCTh CChUIATHCA HA HUX B
IPUTOBOPE) JOJKHBI OBITh UCKIIOUEHBI. YTO KacaeTcsi 000CHOBAaHHOCTH MPUTOBOPA,
«MBI JIOJDKHBI 3200TUTHCSI O COXPAHEHMM BCEX MMEIOUIUXCS B JIEJe J0KA3aTelbCTB,
MIOCKOJIbKY ~HCKJIFOYEHHE T€X WM MHBIX JIOKA3aTEJNbCTB IOKOJEOJIET UX
JOCTATOYHOCTHY.

C mo3unuel B3aMMOCBSI3M CYIIECTBEHHBIX HapyUIEHUH, BIEKYIIUX OTMEHY H
W3MEHEHHE T[PUrOBOpa, C  HAPYWIEHUSIMHU, BIEKYIIUMH  HEJOMYCTUMOCTb
JTIOKA3aTeNIbCTB COTJIACUTHCS HEBO3MOXKHO. [IpuroBop npeacTaBisieT cO00i UTOTOBBIM
JIOKYMEHT, KOTOPBI OCHOBBIBAETCS HA OLIEHKE BCEH COBOKYMHOCTHU JOKA3aTEIbCTB 110
neny. B ciiyqae paccMOTpeHHs BOmpoca O HEIOIYCTUMOCTH JIOKa3aTelIbCTBa,
MOCJIEICTBUSI B BUJE JUIICHUS IOPUINYECKOTO 3HAYEHUS! HACTYNAloT IJisi OTIAEIbHO
B35TOr0 JI0Ka3aTeNbCTBA, @ HE COBOKYITHOCTH.

BcnomuHas Ha3HaueHME MHCTUTYTa JOMYCTUMOCTH, KOTOPOE 3aKIHOYaeTCs B
o0ecrnieueHuu JOCTOBEPHOCTH U COOJIFOACHUY MPaB YYACTHUKOB IMPoOIecca, BOMpoc 00
VCKIIFOUEHHUH JI0Ka3aTeJIbCTBA MO MOTHBY €r0 HEAOIYCTUMOCTH JOJDKEH PEeIlaThCs

3aJ0JII'0 1O BBIHCCCHUS IIPUIOBOPA, U ABJIACTCA O6CCH€‘—IHB3IOHI€ﬁ FapaHTHeﬁ €ro

4 Bacsies A.A. TIpusHanue JJ0Ka3aTebCTB HEAOYCTMMBIMH B XOJI€ CYJIEOHOTO CIIENCTBUS B CyJIe TIEPBOM HHCTAHIUM B
poccuiickoM yronosHoM npouecce. M., 2010. C. 38.



3aKOHHOCTH,  IOCKOJIbKY  HAmpaBJieH HAa  CBOEBPEMEHHOE  MCKIIOUYEHHUE
«COMHUTENBHBIX» J0KA3aTeIbCTB U3 MPOLIECCA JOKA3HIBAHUS.

[IpeicTaBiseTcsa, 4YTO OIEPHPOBAHUE TEPMHUHOJOTHEH CYIECTBEHHBIX H
HECYIIECTBEHHBIX  HApYIIEHMH IIpU  ONpEJeNeHMH  OCHOBAHUS  IIPU3HAHMSA
JI0KA3aTeIbCTBA HEJOMYCTHMBIM CIIEAYeT CYeCTh HeylauHbIM. IIpexkie BCero, 5To
CO3/1aeT MyTaHUIly B HOHUMAHHHU TOTO, O KAKUX HAPYIIECHUAX UIET Pedb, IIOCKOIBKY
3aKOHOJIaTelb CBA3BIBAET JAHHBIM TEPMUH C COBEPIIEHHO MHBIM MHCTUTYTOM, a BO-
BTOPBIX, JAHHBIC MOHATHS SBJAIOTCS OLICHOYHBIMH, YTO BCEraa OYyJET BBI3BIBATH
auckyccuto.  Jlaxe mpemtoxkenne A.A. pumumHa®® 10 3aKOHOZATEIBHOMY
3aKpEIJICHUI0 YETKOrO IIePeyHsl CYIIECTBEHHBIX HApYIIEHHMIl Henb3s HpHU3HATh
YIOBJIETBOPUTENBHEIM. JTO CBA3aHO C TEM, YTO HapyIIEHHs, KOTOPhIE HE BOWIYT B
YKa3aHHBIA Ilepedyb, aBTOMATHYECKH OyJyT HPH3HAHBI HE3HAUYUTENBbHBIMH, YTO
IPUBEET K yBEINYEHUIO KOIMYECTBA TAKAX HAPYLICHUH HA IPAKTHKE.

IIpescTaBisercs, 4TO K OCHOBAHMIO IPUHATHS PELIEHHS O HEJOIMYCTUMOCTH
JI0Ka3aTeJbCTB HYKHO TTOJXOIUTh C TOUKM 3pEHMs TeX Ha3HAUEHH, KOTOphIe HECET B
cebe BeCh MHCTHTYT JOIYCTHMOCTH JOKA3aTelbCTB: 00eCcledeHne JOCTOBEPHOCTH U
3aUTa  1paB M 3aKOHHBIX HMHTEPECOB JMYHOCTH. IlogoOHOro  mojaxoza
IPUAEPKUBAIOTCA U HEKOTOPBIE ydeHBIE,

OfHAKO TpH OIpeje]eHHH OCHOBAHMS HEJOIYCTUMOCTH J0Ka3aTelbCTBA
HY’KHO OTMETUTh B KAKOM B3aMMOOTHONIEHHMM HAXOJATCA yKa3aHHbIE HAa3HAYEHUS.
[IpescraBisercs, 4ToO CAENaTh TO MOYXKHO 4Yepe3 KaTeropvi0 UHTEPECa, KOTOPbIH
YIOBIETBOPAETCA B pPaMKaX YroloBHOro mpouecca. Ilpu3HaBas MyOIMYHOCTD
YTOJI0BHOTO Mpoliecca®’, ”HCTUTYT JOMyCTUMOCTH HPEXKIE BCEro OTBEUaeT MHTEPEcaM
npaBocyauMss B 1EJIOM, a HE TOJNbKO 4YaCTHHEIM MHTEPECaM B  YIOJOBHOM
cynonpoussoicTse. JlOCTUKEHHE Ieell yroJoBHOrO IIpolecca B BUJAE MO3HAHHS
JeHCTBUTEILHOIO COOBITHS MIPOILIOr0, BO3MOKHO TOJBKO HA OCHOBE JOCTOBEPHBIX

J0Ka3aTCJIbCTB. HpeI[OCTaBJ'IeHHaﬂ 3dKOHOOATCJICM CUCTCMA YaCTHBIX IIpaB HC TOJIBKO

% I'pumunn A.A. OGecriedeHHE JOMYCTHMOCTH JIOKA3aTENBCTB HA MPEIBAPUTENLHOM CIIEACTBUM (IIPOLECCYATBHBIE
BOIIPOCHI): aBTOped. AuC. ... KaHA. Iopul. Hayk. M., 2009. C. 11.

46 3enenckuit JI.B. TIpoGieMbl JIOMYCTUMOCTH JIOKA3aTENLCTE B POCCUICKOM YTOJIOBHOM IIPOIIECCE: aBTOPe(. IHC. ...
KaHa. ropuj. Hayk. Kpacronap, 1995. C. 9.

47 Bapa6am A.C. TTy6anunoe Hauaso poccuiickoro yrososHoro mpouecca. CIT6., 2009. C. 12.



o0ecrieynBaeT MHTEPECHl CaMOW JIMYHOCTH, YTO HEMAJO0 Ba)XHO, HO TMPEXIE BCETO
CIY)XUT TyONIUYHOMY HWHTEpECy, a WMEHHO OOECIEeUEHUI0 JOCTOBEPHOCTHU
nokasarenbcrBa. CoOJo/ieHre TMpaB TOBOPUT O HAJIEKAIIEM CIOCO0e U METOe
MOJIYYEHHUSI JTIOKA3aTeIbCTB, OTCYTCTBUU JABJCHUS Ha JOMpAIIMBAEMOE JIMIIO, YTO B
neiaoM (popmupyer 100pOKaveCTBEHHYIO MPOIECCYyalbHYI0 (OpMY J0Ka3aTelbCTBA.
OT0 0O3HAYaeT, YTO peajih3alusi YaCTHOIO0 MHTEpeca B YroJIOBHOM Ipoliecce Oyaer
OCYIIECTBIIATHLCS JI0 TE€X TOP, TOKa HE MPOTUBOPEUUT ITyOJTUIHOMY UHTEPECY.

C nmpakTHYECKOW TOYKHU 3PEHHS TAaKHE PACCYNKACHUS MPUBOIAT K BBIBOAY, YTO
HE BCErJa HapylUIeHHOE INpaBO JMYHOCTH B YIOJOBHOM IIPOLIECCE BIIEYET
HEJIONYCTUMOCTh J0KazaTeiabcTBa. K mpumepy, mpu HpOBEACHUU CIEICTBEHHOTO
JNEUCTBUSL — MPENbABICHUS A omno3HaHus, B 4dactu 4 crateu 193 VIIK PO
3aKOHOJATEeNb MPEJOCTABWI IMPABO OIO3HABAEMOMY 3aHAThH JII0OOE MECTO Cpeau
MPEABABIAEMBIX JHUI, O YEM B MPOTOKOJIE OMO3HAHHUS NIEJIA€TCSI COOTBETCTBYIOIIAS
3anuck. [Ipenmnonoxum, cieroBaresib yKka3al O03HaBAEMOMY Ha KOHKPETHOE MECTO,
KOTOpo€ OH OyJAeT 3aHUMaTh B XOJZi¢ CJIEACTBEHHOro aeiictBus. HecmoTpsa Ha 3toO,
OTIO3HAIONINI yKa3all Ha WHOE JIMIO. TakuM 00pa3oM, CIIOXHIACh CUTyallus, MpU
KOTOPOM MpPaBO OMO3HABAEMOIO SBHO OBUIO HAPYIIEHO, OAHAKO, NMPU ITOM JAHHOE
HapyllleHUE HE MOBJIMUSJIO HAa COJAEPKATEIbHYIO CTOPOHY CIEICTBEHHOTO AECHCTBHS.
[IpencraBnsgercsi, 4YTO B  PACCMOTPEHHOM  BBINIE CUTyallud  HapyIICHHE
MPOLIECCYalbHOrO MpaBa JUYHOCTH HE JOJDKHO TMOBJEYb 32 COOOW HCKIIIOUEHHE
JI0Ka3aTEIbCTBA IO MOTUBY HEAOIYCTUMOCTH.

[IpuBenem apyroit mpumep, Tak, COTJIACHO OOIIMM MpaBHJIaM ITPOU3BOJICTBA
CIEIACTBEHHBIX JIEMCTBUH, 3aKkperieHHbIX B crathe 164 VYIIK PO, 3akonoparens
YCTAHOBMJI, UTO HE JOMYCKAETCs MPOU3BOJICTBO CJIEACTBEHHBIX NEUCTBUN B HOYHOE
Bpems. CormacHo nyHkty 21 crareu 5 YIIK P®, HOYHBIM BpPEMEHEM CUHUTAETCA
MPOMEKYTOK BpeMeHH C¢ 22 10 6 4acoB MO MECTHOMY BpeMeHH. JlaHHOe IpaBUIIo
pacnpocTpaHsieTcss Ha Bce 03 MCKIIIOUEHUs CJICICTBCHHBIC JCUCTBUS, B TOM YHUCIIC
nonpoc. IlpencraBum, yTo MPOM3BOACTBO Aompoca Obuio Hauyato B 20 yacoB 1O
MECTHOMY BPEMEHHU M MPOTEKAJIO HEMPEPHIBHO B TEYEHHE 2 4YaCOB, B CBSI3U C YEM

oopMIIeHHE MPOTOKOJIA TMPHUIIIOCH OCYIIECTBUTh (PAKTUUYECKH B HOYHOE BpEMsl, TO



ectb mocie 22:00 wyacoB. OueBuano, tpeboBanue YIIK P® o mnpousBomctse
CJIEICTBEHHOI'O JEMCTBHS HAPYIIEHO, HO JOJDKHO JIM OHO BJIEYb B JAHHOM Cllydae
HEJIOMYCTUMOCTh TPOTOKOda pompoca? llpeacraBnsercs, 4To U B 3TOM CIlydae
HapymieHrne HOopMmbl YIIK P® He M0mKHO SBIATHCA OCHOBAHUEM JJISI TIPUHATHS
perieHus: 00 MCKIIIOYEHHUH JTI0Ka3aTeNIbCTBA, MOCKOJIBKY C COJNEPKATEIBHOU CTOPOHBI
JI0KA3aTeIbCTBA U3BMEHEHU HE MPETEPIIEIIO.

Hy>XHO OTMETUTH, YTO MOAOOHBIX PUMEPOB HE TaK U MHOTO, HO TEM HE MEHEE
OHM cCyllecTBYIOT. IIpexzae Bcero 53TO CBSA3aHO C TEM, YTO 3aKOHOAATEIb
CKOHCTPYHpOBaJI TpeOOBaHHUA TakuM OOpa3oM, 4YTO, 3aKpemisis 3a CyObEeKTOM
JIOKa3bIBaHHUSI OOSI3aHHOCTH, OH YCTAHABJIMBAET KOPPECHOHIUPYIOIIHME NpaBa y
YYaCTHHKOB MPOLECCa, HAPYLIEHUE KOTOPBIX BBI3BIBAET COMHEHUS B JOCTOBEPHOCTH
nokasaresberBa. Ho, moBTOpUMCS, HapyllleHHE HEKOTOPBIX MPOLECCYAIbHBIX MPaB HE
BIIMSIET HA JJOCTOBEPHOCTH CBEACHMM, SBIIIFOLIUXCS COAEPKAaHUEM JI0Ka3aTEIbCTBA.

Taxoxe cienyer OTMETUTD, YTO HU MPU KAKUX OOCTOATEIBCTBAX 3TO HE O3HAYAET
JNOMYUIEHUE HApyUIEHUH IMpaB JWYHOCTH, KOTOPbIE HE BIMSIOT JOCTOBEPHOCTH
J0Ka3aTenbCcTBa. BplsiBIeHHbIE (aKThl TOJOOHBIX HApyIIEHUHA JOJKHBI BJICUb
MPUBJICUCHHE cyObeKTa yrOJIOBHO-TIPOLIECCYaTbHOM NEeSATETbHOCTH K
JUCLUIIIMHAPHON OTBETCTBEHHOCTH.

Crour akileHTUpOBaTh BHUMAHHE, YTO TAKOM MOAXO0]T pa3AessieT u EBponeiickuii
Cyn no npaBam yenoBeka (nanee ECIIH). Tak, no aeny «IIpage npotus I'epmannm»
OCHOBHBIM PacCMaTpPUBAaEMbIM BOIIPOCOM SIBJISUIOCH MCIOJIB30BAHUE HAIMOHAIbHBIMH
CyJaMH JI0Ka3aTelbCTBA, MONYyIEHHOTO B X0/I€ HE3aKOHHOTo 00bIcKa.

CornacHo QakTUYECKUM AaHHBIM, B JKUJIUIIE 3asiBUTENS ObLT MPOBEAEH OOBICK
B paMKax Jpyroro yroJioBHOTO Jiejia, B pe3yJibTaTe KOTOPOTo CiIydyaitHO ObUIN HalIEHbI
HApKOTHYECKUE CpEeICTBA. B nanbHEHIIMM, HalMOHAJIBHBIM CYAOM MpPOBEACHHUE
oObicka OBLIO TPHU3HAHO HE3aKOHHBIM. TemM He MeHee, MOJy4YeHHBbIE B XOJI€

HC3aKOHHOI'O 0OBICKa HAapKOTHYCCKHC CpCacCTBa IMOCITY KNI OCHOBHBIM

“8 Tlocranoenenne ECITY no neny «Ilpane npotus I'epmanumy» (Prade v. Germany, xano6a Ne 7215/10) ot 03 mapra
2016 r. // CIIC «KoncynprantIlmrocy.
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JIOKA3aTE€IbCTBOM [ BBIBOJOB O BHHOBHOCTHM B COBEPIICHUU MPECTYIICHUS
3asBUTEIISA- XPAHCHUSI HAPKOTUYECKUX CPEJICTB.

3asBUTENb OCHApUBAJI PELUICHUE HALMOHAIBHBIX CYAOB, YTBEPXKAAss, YTO
OOIIIECTBEHHbBIE HHTEPECHI B MIPECIEAOBAHNN 32 COBEPILICHUE MPECTYIIJICHUS HE MOTYT
MEPEBEIINBATh €r0 MPABO HA HEMPUKOCHOBEHHOCTH KWJIMIIIA.

PaccmotpeB  xanmoOy 3asButens ECIIU  ormerun, 49rto HapyuieHue
HAallMOHAJIBHOTO ~ 3aKOHOJATENIbCTBA  JICMCTBUTEIIBHO HMEJIO  MECTO, OJIHAKO
00CTOSITENBCTBA, MPU KOTOPBIX OBLIO MOJYYEHO JOKA3aTeNbCTBO, COMHEHHUS B €ro
JIOCTOBEPHOCTH HE BBI3BIBAIOT.

Kak ormernn panee ECIIY, HauMOHAIbHBIE CyAbl BEPHO COMOCTAaBUIN
OOIIIECTBEHHBIN MHTEPEC B BHUJE MPUBICYCHUS K OTBETCTBEHHOCTH 32 COBEPILICHUE
TAKOTO MPECTYIUIEHUS KAK XPAHEHWE HAPKOTHKOB M MHTEPEC JIMYHOCTH, KOTOPOE
3aKJII0YAeTCsl B HEMPUKOCHOBEHHOCTH €ro »kminia. C y4eToM 00CTOATENbCTB, TAKUX
KaK: OTCYTCTBME PUCKA HEHAIEKHOCTH JAHHOTO JOKa3aTEIbCTBA, KPYITHOIO pa3zmepa
HalJIEHHOT0 HApKOTUYECKOrO0 CPEACTBA BBIBOJ HALMOHAIBHBIX CYJIOB O OOJbLIEH
3HAUYMMOCTH OOIIECTBEHHBIX HMHTEPECOB HEKEIU HWHTEpeca JIMYHOCTH SIBISETCA
00OCHOBaHHBIM M HE CBHJIETEIBLCTBYET O MPOSIBIEHWMU Npou3Boja. B cumy 3toro,
JI0Ka3aTEIbCTBO, MOJYYEHHOE C HAPYUIEHHWEM JIMYHOTO MpaBa 3asBUTEIS CIIEAYET
MPU3HATh JOITYCTUMBIM.

OnHako cleIyeT COTJIACUTh C TEMU aBTOPAMH, KOTOPBIE YKa3bIBAIOT B KAUYECTBE
OCHOBaHMWA  JUIi  HEAOMYCTMMOCTHM  JIOKQ3aTeJbCTB  HApyIIEHUE  TIpas,
npenocrapiaeHnbx Koncrurynumein PO*, BesycinoBHO, 10Ka3aTeNbCTBA, MOTyIEeHHBIE
C HapyIICHUEM TIpaB Ha CBOOO Ty U JIMUHYIO HEMNPUKOCHOBEHHOCTH (CTaThs 21), mpaBo
Ha HENPUKOCHOBEHHOCTb YACTHOM KU3HU, JINYHYIO U CEMEMHYIO TallHY, 3a1IUTY YECTU
U 100pOoro MMEHU; MPaBo Ha TaHY MEPENUCKH, TeIe()OHHBIX TEPETOBOPOB, TOUYTOBbIX,
TenerpadHBIX U IPYrux cooOmieHuit (ctaThs 23), mpaBo Ha HEMPUKOCHOBEHHOCTH
KUJIHUIIA (CTaThs 25) MOJDKHBI OBITH MPU3HAHBI HEAOMYCTUMBIMH. [Ipexe Bcero, 3To
CBSI3aHO C TJIABEHCTBYIOLIUM MOJIO)KeHUEM KOHCTUTYIMH, YTO HE MO3BOJISIET HU TIPHU

KaKUX YCJIOBHAX IMOCATATDb HA 3aKPCIIJICHHBLIC B HEH IIpaBa. TanKe, CANHOXIbI IIPU3HAB

49 Hembrruna M.B. Poccuiickuii cyn npucsikubix. M., 1995. C. 55.



HapylieHre HopM KOHCTHTYITMH Kak He BIHSIONICe Ha JIOIYCTUMOCTD JIOKa3aTebCTB,
MOCJICAYIOT TAaKHE MPEIEJACHTHI U TaJiee, 9TO TI0 CBOSH CyTH, 03HAMEHYET JICTaTU3aIlH O
HapyIIeHUH KOHCTUTYIMOHHBIX HOpM. OJIHAaKO €ClIM IPOaHAIM3HPOBaTh OoJee
0JIPOOHO, TO B CITy4ae HApYIICHUS MEPEUHCICHHBIX ITPAB TAK)KE CO37aCTCSI COMHCHUS
B JIOCTOBEPHOCTH IIOJIYYCHHOrO JoOKa3areilbcTBa. JlaHHBIA akT eme pas
CBUJICTCIBCTBYET, YTO IYOJIMYHBIC M YaCTHBIC MHTEPECHl B KOHTCKCTE Ha3HAYCHUS
WHCTHTYTa JOIYCTHMOCTH JOKa3aTEIbCTB SIBJISIFOTCS HE MPOTHBOIIOCTABICHHBIMH, a
OJIHOHATIPABJICHHBIMHU JUTS IOCTHYKCHHUS TICJICH YTOJIOBHOTO MpoIlecca.

Emre ogHMM oOYeHb BaKHBIM MOMEHTOM SBJISICTCS BOIPOC, IOJICHKAT JIN
YCTPAHEHHUIO HApPYIICHHUS, AOMYIICHHBIC MIPHU MOTYYCHHH U (PUKCAMKA WHGOPMAIIUH.
JlyMaeTcsi, 94TO €Clii €CTh BO3MOYKHOCTHh BOCIIOJHHTH CBEACHHS O JIOCTOBEPHOCTH
uHGOPMAITUH, TO JIOKA3aTEIBCTBO JOJKHO OBITh JIOITYCTUMBIM.

CrpaemqymuBo otmedaeT [1.A. JIynmuHcKas, 9T0 HEIOYCTUMOCTD JIOKa3aTeILCTB
MOJKET 3aBHUCETh OT TOTO, IMOBJIHIIO JIU JIOMYIIICHHOE HAPYIIEHUE Ha JJOCTOBEPHOCTD
YKa3aHHBIX B IPOIECCYyaIbHOM JIOKYMCHTE CBEJICHHUH W BO3MOJXKHO JIM BBISICHHTH
NPUYUHBl JAHHOTO HApYIICHHWS, a TaKKe y3HaTh O CYIIECTBE MPOBEIACHHOTO
CJICICTBEHHOTO JCHCTBHS M JIOCTOBEPHOCTH €TI0 3aKPEIUICHUS B IMPOIECCYATbHOM
JIOoKyMeHTe. B kauecTBe mpumepa oHa yKas3bIBaeT, OTCYTCTBHE IMOANKMCH OJHOTO U3
MOHSTHIX, YYaCTBOBABIINX B TPOU3BOJICTBE CIICJICTBEHHOTO JCHCTBHS, OTCYTCTBHE
MOJIMMCH OOBHMHSAEMOTO Ha OJHOW W3 CTPAaHMI[ MPOTOKOJA JOMpOoca, a TaKKke
IPOJAOKUTEILHOCTH IMPOBEACHHUS CIICICTBEHHOTO NeHCTBYS. [[pHUrHBI MOTYIIIEeHHBIX
HapYIICHUH MOTYT OBITh O€3 TpyJa yCTAaHOBJICHBI B CyJE, HAlpHUMEp, C MOMOIIbIO
JIOTIPOCa JaHHBIX JIMI (SIBUJIMCHh yKa3aHHBIC HAPYIICHHS CIICICTBUEM HEOPEIKHOCTH
IIPABOIIPUMEHHTEIIS, JIMOO HAPYIIICHUS BBI3BaHBI OTKA30M JIAHHBIX JIHII OT ITOAITHCAHUS
JOKYMEHTOB BBUJY HECOTJIACHS C €r0 coziepKaHueM )™,

[Tomo6broro Muenms npuaepxkuBajics B.B. 3omoteix. B cBoeit pabore oH
YKa3bIBaJI, YTO B UCKIFOYUTEIBHBIX CIIyYasX UMEETCS BO3MOXKHOCTH HCITOJIb30BAHUS

TIOJIy4EHHBIX C HAPYIICHUEM 3aKOHa J0Ka3arenbcTB . ClieqyeT OTMETHTh, YTO B

% Jlynuuckas T1.A. OcHOBaHMS WM TIOPSIOK NMPHHATHS PELIEHMI O HEIOMYCTMMOCTH JIOKasaTenbeTs // Poccuiickas
roctunmst. 1994, Ne 11. C. 4.
51 3onoteix B.B. [TpoBepka J0IMTyCTUMOCTH JIOKA3aTENBCTB B YTOJIOBHOM Tporecce. M., 1999. C. 49.



NEATEIBHOCTH IO JOKAa3bIBAHUIO BO3MOXKHO OIIEPUPOBAHHUE TOJIBKO JOIYCTHUMBIMH
JIOKA3aTeIbCTBAMHU, II03TOMY CJIEAYeT YKa3blBaTb HE «HAa BO3MOYKHOCTH IO
WCIIOJIb30BAaHUIO  JIOKA3aTENIbCTB C HApPYUICHUSIMM», a Ha BO3MOXHOCTh B
VCKJIIOYUTEIBHBIX CIy4asX YCTPAaHWUTH JOMYIIEHHOE HApyIIEHWE, YTO JIMIIAT HUX
OCHOBAHUS JIJIs IPU3HAHUSA TAKOTO JOKA3aTEIbCTBA HEJNOMYCTUMBIM.

TeM He MeHee, aBTOp BEpPHO OTMETHUJ, YTO TAaKHUE CIy4aW IOJKHBI SIBISATHCS
UCKIIFOYEHHUSMH W3 OOILEro IMpaBujla, IOCKOJIbKY YCTpPaHEHUE JOMYIIEHHBIX
HapylICHU! HENb3d PacCMaTpUBaTh KaK pa3pelICHHUE Ha JIOMYCK TAKUX HAPYIIEHUU
IIPABOITPUMEHUTEISIMU.

[IpumeuaTenbHO JAelieHWEe HapyUIeHUH TpeOOBaHUM 3aKOHA, MPEII0KEHHOE
B.B. 3onoTeix. B kauecTBe HapylieHU, KOTOPbIE HE MOTYT ObITh «HEUTPATU30BAHBD)
WJIM YCTPAHEHBI, YUYEHBIN BBLACIIHIL:

1. TlomydeHue noKa3aTENbCTB C TOMOIIbIO MPECTYIHBIX HAPYIICHUH;

2. Hapymienus npaB U 3aKOHHBIX UHTEPECOB JTUYHOCTHU, MPETOCTABICHHBIX
Koncturynuei;

3. HapymuieHrne oCHOBHBIX IPUHLIMIIOB YTOJIOBHOIO CYIONPOU3BO/CTBA;

4. Hapywmwenne mnpsmbix 3anpetoB Kouctutymuun, VYIIK P®, akToB
MEKIYHApOIHOTO ITPaBa;

5. Ilpoueccyansubie Hapymenuss YIIK P®, xortopeie cBa3aHbl C
MPAaBOMOYHOCTBIO  CyOBbEKTa Ha TMPOBEACHUE  CJICACTBEHHBIX  JICUCTBUH,
VCIIOJIb30BAaHUEM JECHUCTBUN, HE NPEAYCMOTPEHHBIX YTOJOBHO-IPOLECCYaIbHBIM
3aKOHOM, a TAaK)K€ HAPYLIEHUE MOPSAAKA IPOBEICHUS CIEACTBEHHBIX IEUCTBUMN.

B cBo1o ouepenb, K yCTpaHHMBIM HAPYLIEHUAM aBTOP OTHOCHUT «HAPYLICHUS
nopsiika opopmIIeHUs MPoLeCCyaIbHBIX JOKYMEHTOB, TO €CTh HapyUIEHHsI, KOTOpbIE
0OyCIJIOBJIEHBI TaK HA3bIBAEMBIMHU «TEXHUYECKMMU OIIMOKaMu». J[aee oH MPUBOAMT B
IIPUMEp, YTO OTCYTCTBHE B MPOLECCYaJIbHOM JOKYMEHTE MOIANKUCU YYaCTHUKA
IPOM3BOJICTBA CIIEJCTBEHHOTO JEeWUCTBUS (HampuMep, B MPOTOKOJE OOBbICKa HE
pacnucaicsi TOHSTOW) HENb3sl CUECTh 32 «TEXHUYECKYI0 OUIMOKY», MOCKOIBKY

OTCYTCTBHUC  IIOJAIMCHU 00s13aTeIHLHOr0 Y4aCTHHKAa B TIPOHU3BOACTBC 0o0OBICKa



CBUIECTEILCTBYET O TOM, YTO MPOTOKOJI 0OBICKA HE COOTBETCTBYET TpeboBanusim YIIK
P®.>2

C Hameill TOYKH 3pEHUs, BBIICICHUE NMOATPYNI HAPYIICHUH, HE MOJIEKAIINX
CHEUTpAIU3ALUN» HE UMEET CMBICIA, MOCKOJIbKY C TOUYKH 3PEHUS HEIOIYCTUMOCTH
MOATPYIIBI HE UMEIOT CBOEH yHHMKanbHOCTH. He BaxkHO, cdanbcupuuupoBaHO JIH
JI0KA3aTelIbCTBO, YTO SIBJISIETCS YTOJIOBHBIM MPECTYIUIEHUEM, JIMOO J10Ka3aTelbCTBA
OBUTM TOJIYYEHBI TOJI YyIpo3aMu MPUMEHEHUS PAa3IUYHBIX MEp K JTOMpaliuBaeMOMY
JUIYy, YTO SABJISIETCS 3ampeToM, ycTaHoBieHHbIM YIIK P® - B oboux ciyuasx
JIOKAQ3aTeNbCTBA MOJMJICKAT HMCKIIOYEHHIO B CHIIy TOrO, YTO BIIEKYT COMHEHHUS B
JIOCTOBEPHOCTH JOKAa3aTeNIbCTB. Takxke, TakoW MOJXOJ HE YUYHUTHIBAECT XapakTep U
MOCJICJICTBUSI KaXXJIOTO HAapyIICHUs, MOCKOJBKY JOCTATOYHO JIHIIL (HOPMAIBHOTO
MOIAIAHUA B OJIHY M3 MOJATPYIII JJIs1 MOCIEIYIOIIEr0 UCKIIOUYECHUS JOKA3aTENbCTBRA.

He cormnacHsl ¢ aBTOpOM U B TOM 4YaCTH, YTO OTCYTCTBHUE MOJAIMUCU MOHSITOTO
ABJISICTCS. OCHOBAHUEM JUISl MCKIIIOUCHUS JOKa3aresbCcTBa. [I0CKOIbKY TaHHOE JIMIO
MOKET MOSICHUTH B CYAE O MPUYMHE TAKOTO OTCYTCTBUS, U IOATBEPAUTH CBOE yUACTHE
B IPOU3BOJCTBE CJIEACTBEHHOIO JEUCTBUSA, TO JIMIIATH JOKAa3aTEIbCTBEHHOTO
3HAYEHHS] JAHHBIM JIOKYMEHT HE cieayeT. B CBSi3M ¢ 3TUM NPEACTaBISETCS, YTO
YCTPAaHUMBIMHA MOTYT OBITh HE TOJIBKO «TEXHUYECKUE HAPYIICHUS.

O BO3MOXHOCTM YCTPAaHEHHSI MPOILECCYyalbHBIX HAPYIICHHH C MOMOUIBIO
JIOTIOJIHUTENIBHBIX JIEUCTBUN 3asBisil B cBoed pabore .M. Pe3nuk. B kauectBe
IIPUMEPOB TaKUX JEUCTBUM OH TaKXE yKa3ajl Ha JONpOC B CyAE€ CBUAECTEI O
MPAaBUWIBHOCTH M3JI0)KEHHBIX B JOKYMEHTE OOCTOSITENIbCTB, B ClIydae OTCYTCTBHUS €r0
MOJIKCH; BBI30OB TMOHITOTO B Cyd MJd MOATBEPXKICHHUS CBOETO YyYacTUs B
CIEACTBEHHOM JEWUCTBHHM, C BO3MOXXHOCTBKO JIONPOCAa JPYTMX YYaCTHUKOB
CJIECTBEHHOTO JEUCTBUS, JJIsl TIOATBEPKACHUS €ro MoKa3aHuil. B kauecTBe BHIBOJAOB
aBTOp yKa3aJs, YTO B CIIy4ae HEBO3MOKHOCTH YCTpaHECHHs Je(eKTa J0Ka3aTelbCTBa,
OHO JIOJDKHO OBITH MTPU3HAHO HEJIOMTYCTUMBIM «B CHITY HEYCTPAHUMBIX COMHEHHH B €T0

AOCTOBCPHOCTH.

52 3onoteix B.B. [TpoBepka 0IyCTUMOCTH JIOKa3aTeNLCTB B YTOJIOBHOM Tporecce. M., 1999. C. 51.



PaccMoTpeHHbI€  BbIllIE TO3UIMM  TO3BOJISIIOT NPUHUTH K  BBIBOAY O
MOTEHIIUAIBHOW BO3MOKHOCTH YCTPAHEHUSI HEKOTOPBIX HAPYUIEHUMN, ITOMYIIEHHBIX
py COOMpPaHUM U (PUKCALIUU JOKA3ATEIbCTB.

Crout otmeTtuth paboTy JI.LA. BOCKOOMTOBOMW, KOTOpas B IICJIOM SIBJISICTCS
MPOTUBHUKOM  KOHIIEMIUA BO3MOYKHOCTH MO YCTPAHEHUIO IPOLIECCYATbHBIX
HapylIeHUH, HO TEM HE MEHEE OTMEUYaeT BO3MOKHOCTh YCTPAHEHHUS «TEXHUUYECKHUX
omr60K»°3, OHaKO B paboTe HE YKA3BIBAETCS, KAKUMH KPUTEPHAMHU PYKOBOJCTBYETCS
aBTOP IPU ONPEICICHUHN «TEXHUYECKUX OITUO0K.

OnepupoBaHre TEPMHUHOM «TEXHUIECKUAE OMMUOKN» B KOHTEKCTE YCTPAHUMOCTH
HapylIEHUH B HECKOJbKUX paboTax mnoOyXJaeT Hac MNpOaHAIU3UPOBATH €ro
COJIEpKaHHUE.

3a4acTyr0 TEXHUYECKMMHU OIIMOKAaMU HMMEHYIOT HapylIeHUs TMopsaKa
0(OpMIIEHHS TIPOLECCYATBHBIX JOKyMEHTOB>, TakxkKe, OTMEYAETCS, YTO OTCYTCTBHUE
MOJAMKUCH KaKOro-TMOO yYacTHUKA CIEJCTBEHHOTO JEHCTBUS HE MOJIANAeT TMOJ
JaHHOE TOHATHE. KaKoro-1mbo 4eTKoro onpeie/ieHus «TEXHUYECKUX HapyHIeHUID
B HAYYHBIX paboTax He naetcs. Mexy TeM, 04eBUIHO, UTO HaJyIexkalee ohopMIIeHUE
MPOIECCYyaTbHBIX TOKYMEHTOB CIIYXKHUT rapaHTUEN OT BCSIKOTO poja (aabcudukaruii.

JIyist TOro 4ToOBI MOHSATH, YTO CJIEAYET OTHOCUTh K «TE€XHUYECKUM OIITUOKaM))
oOpaTUMCs K JIETaIbHOMY ONPEIEICHUI0 TEXHUYECKUX OIMMOOK, KOTOPOE JaeTcCs B
nynkre 1 cratem 21 ®enpepanbHoro 3akoHa ot 21.07.1997 Nel22-®3 «O
roCyJapCTBEHHOM PErMCTPALMU MPAaB HA HEABUKUMOE UMYIIECTBO U CAEJIOK C HUM,
/i€ O]l ’TUM MTIOHUMAETCS OMUCKA, OlleyaTKa, rpaMMaTHYeCcKasi Wi apumeTnyeckas
omubOka MO0 mnomoOHas omubKa, JIOMyIIEHHAs OPraHoOM, OCYIIECTBIISIIOIIUM
roCyJapCTBEHHYIO PETUCTPALIMIO TIPaB, MIPU rOCYIAPCTBEHHON PETrUCTpalvy MpaBa U
MpUBEAIIAA K HECOOTBETCTBUIO CBEJCHUM, BHECEHHBIX B EAMHBINA roCyaapCTBEHHBIN

peccCTp 1paB, CBECACHUAM B IOKYMCHTAaX, HA OCHOBAHUH KOTOPbBIX BHOCHUJIMCH CBCACHUS

% Bocko6urosa JI.A. COOTHOIIEHHE MOHATHH «CYIIECTBEHHOE HAPYIIEHHE YTOJOBHO-MPOLECCYATBHOTO 3aKOHA» M
«IIOIYCTHMOCTb JI0Ka3aTesbCTB» // JIOMyCcTUMOCTh JJOKA3aTeNbCTB B POCCHIICKOM YTOJIOBHOM IIpOLiECcCEe: MaTepHaiIbl
Bceepoc. nayd-npakrt. kou¢. Pocros n//l., 2002. C. 78—79.

% T'peGenkun I1L.U. JlomycTUMOCTh J0Ka3aTeNbCTB B yrojloBHOM mpouecce. [lsturopek, 2002; Bocko6utosa JIA.
CootHouienue noustui... C. 78-79.

% 3onoteix B.B. [TpoBepka I0IMyCTUMOCTH JIOKa3aTeNLCTB B YTOJI0BHOM mponecce. M., 1999. C. 51.



B EIMHBIN rOCYy1apCTBEHHBIN PEECTP MPAB.

VY06par crnenmuuKky TpakJaHCKOTO 3aKOHOJATENIhCTBA, MOKHO YBUIETh, YTO
TEXHUYECKUMU OIIMOKAMHU CUMTAIOTCS OINMCKH, OIEYaTKH, IPaMMAaTHYECKUE WIIH
apudmeTndyeckas omuodKa, TO €CTh TaKhe, KOTOphble BO3HUKJIA B IIPOIECCE
MPAKTUYECKOI0 HAMUCAHUA IOKYMEHTA.

OCHOBHBIM OTJIMYUTEILHBIM MOMEHTOM TEXHUYECKHX OIIMOOK OT HHBIX
HAPYLIECHUM SIBIIAETCS TO, YTO OHU MOJIEKAT OMPOBEPKEHHUIO UCXOASA U3 JATBHEUIIETO
TEeKCTa IOKYMEHTa, MPU YeM TaKOE€ OMPOBEPKEHHE JTOJKHO ObITh OUEBUAHBIM JIJIS
YYaCTHUKOB mporecca. [IpuMepamu MOryT mOCHYXUTh MPOTOKOJ CJIEJACTBEHHBIX
JICVCTBHM, B KOTOPOM HEBEPHO YKa3aHa JaTa, HO MO TEKCTY CTAHOBUTCS MOHSATHBIM
TOYHOE BPEMS U J1aTa COBEPILICHUS TAKOTO IEUCTBUS.

B cuny B cBOE OYEBUIHOCTU M OMPOBEPKUMOCTH, TEXHUUYECKUE OIITUOKHU HE
3aTParuBarOT COJEPKATEIBHYIO CTOPOHY IIPOLECCYAIBHOTO JIOKYMEHTA, a TaKkKe
HUKaKuM 0Opa3oM HE BIMSIOT Ha MpoOIecCCyalibHyl0 (OpMy J0Ka3aTelbCTBa, TO
MPECTABIACTCS, YTO JIaHHbIC OIIMOKU HE SBJISIOTCS HAPYUICHUSIMH, O KOTOPBIX
MMEETCS BBUAY IPU ONPEAECIEHUHN HEAONYCTUMOCTH JOKA3aTEIbCTB.

Takxe ciegyer paccMOTpPETb, KakKUMU JACHCTBHUAMHU  NIPEICTABISACTCS
BO3MOXKHBIM YCTPAaHUTh JONYIICHHbIC HApyLIEHHUS W BOCIOJIHUTH CBEACHHUS O
JIOCTOBEPHOCTH JI0KA3aTEIbCTBA.

1o aTOMy MOBOTY CIIPaBEAIMBO OTMETUIIN aBTOPBI « T€OpUM T0KA3aTENbCTB. .. )»,
YTO JOIPOC B CYJI€ YYACTHUKOB CJIEACTBEHHBIX JIEMCTBUM O MPUYMHAX JIOIYILIEHHOTO
HApPYLICHUS SIBJISICTCS HE €JUHCTBEHHBIM ACHCTBHEM MO BO3MOXHOMY YCTPaHCHHIO
HapyIIeHUH, TaK)Ke HE BOCIIPENIAETCS MTPUOOIIICHUE TOTIOTHUTEIBHBIX TJOKYMEHTOB. B
KauecTBE MpHUMepPa OHU YKa3bIBAIOT, YTO OTCYTCTBHE JAaThl B MMPOTOKOJIE MOXKET OBITH
BOCIIOJTHEHO MPUOOIIEHUEM MOBECTKU WJIU CIPABKU aJMUHUCTPAILUUA CIEACTBEHHOTO

uzonsaropa u T.a.°°

OI[HaKO, Mo HameMy MHCHHIO, HCJIbB3d COITIACHTLCA C
MMPCJIOKCHHBIM aBTOPaMHU MCTO/JIOM 110 YCTPAHCHHUTIO HapymeHI/Iﬁ IIyTEM IMPOBCACHUSA
APyrux JOIOJHUTCIBHBIX CIICACTBCHHBIX )Iel‘/’ICTBI/II\/'I JJIA  BBIABIICHHUA TEX IKCE

(baI(TI/I‘—IeCKI/IX JaHHBbIX, @ TaKXKC C LCJIBIO IIPOBCPKU IIOJIHOTBI U TOYHOCTHU CBCILGHHﬁ,

% Teopus m0Ka3aTeNBLCTB B poccuiickoM yronosroM mpouecce / o, pea. H.B. Xorun. M., 1973. C. 241-242.



CTaBAIIMX MOJ COMHEHHE JOIyCTUMOCTh JOKasarenbcTBa® . IlpencraBnsercs, 4ro
1o/1I00HbIe JEHCTBUS HEJIb3s PACLEHUTh KaK YCTPaHEHUE HAPYIIEHUH, MOCKOJIBKY 10
CBOEH CYTH O3TO SBIISIETCS IOBTOPHBIM IMOJYYEHHEM JOKa3aTEIbCTB M3 JPYTrOro
ucroyHuka. [lpum nmnpoBeneHMHM TONOJMHUTEIBHOTO  CIEACTBEHHOIO  JIEUCTBHS
HEOOXOJMMO BBIICHUTh MNPUYUHBI OTCYTCTBUS TOJIUCU B JIOKYMEHTE, a TaKke
3aUKCUPOBAThH MOJTBEPKACHUE UM ONMPOBEPIKEHHUE YKAa3aHHBIX B MPOLECCYyaAIbHOM
nokymeHTe cBeneHuid. Mubple, ykazanusie H.B. XKormabsiM cmocoOwi, mo Hamemy
MHEHHIO, BIIOJIHE MOTYT ObITh IPUMEHUMBI Ha MPAKTUKE.

Kak yka3pIBaloOT HEKOTOpbIE aBTOPBI, B KadyecTBe CIOco0a YCTpaHEHUS
HAPYIIEHHUs] MOYKHO IIPOM3BECTH IOBTOPHOE CJIEACTBEHHOE AeiictBue®. [lo Hamemy
MHEHHUIO, Takas MO3UIMSA SABISETCA OMMOOYHOH. OTO CBSI3aHO C TEM, 4YTO
JOTIOJTHUTENBHOE CIEICTBEHHOE JEHCTBUE HE YCTpaHSET HapylIeHUe, KOTOpPOe ObLIO
JONYIIEHO MPU IPOBEACHUU IIEPBOHAYAIIBHOIO CJIIEICTBEHHOIO IEUCTBHUS, [IOCKOJIBKY
OHO HampaBJIEHO Ha IOJIyY€HHE HOBOTO, TAKOTO XK€ JI0Ka3aTeabCTBa, HO 0€3 KaKux-
an60 HapyueHuid. [Ipu 3ToM nepBoHaYanbHOE JOKA3aTEIbCTBO C HAPYLIEHUEM, TaK U
OCTaHETCS HENOIIYCTUMBIM.

Takum 00pa3oM, cieIyeT CYUTaTh CHOCOOAMHU YCTPAaHEHUs JONMYIIEHHBIX
HapyILIEHUI: NPOBEJICHUE JONOJHUTEIbHBIX CIIEACTBEHHBIX JECUCTBUM, TAaKHX Kak
JIOTIPOC  CBUJETENSA, TOHATOr0; HCTpeOOBaHME U NPUOOLICHHE MPEAMETOB MU
JIOKYMEHTOB, MOJTBEPKAAIOIINX BbI3bIBAIOIINI COMHEHHE (aKT (MecTo, Bpems, JaTa,
CBEJCHUS O JIMYHOCTH yYaCTHUKA CJEICTBEHHOTO JEWCTBUA U Jp.); NPHUOOIIEHUE
pamopTra JuIa, NMPOBOAMBIIETO CIIEACTBEHHOE IEHCTBUE C YKa3aHUEM  IPUYUH
JOMYUIEHHOTO  HApYIIEHUSs C  BO3MOXHBIM  MPUJIOKEHHEM  KaKUX-JIHOO
MOJITBEPKJAOLINX JOKYMEHTOB (HallpUMep, KCEPOKOIMUH MaclopTa CBUACTENS).

Crmenyer  OTMETHTh, YTO  BOCIHOJIHEHWE  CBEICHHM  JOCTOBEPHOCTH
JI0Ka3aTeNNbCTBA MEPEUNCICHHBIMU CIIOCO0AMH YCTpPaHsET AOIMYIIEHHOE HapyIleHUE,

YTO O3HAYAET MPU3HAHUE €r0 IOPUANIYECKUA HECYIIECTBYIOIIUM.

5" Teopus 10Ka3aTeNBLCTE B POCCHICKOM yronosHoM mpouecce / o, pea. H.B. Xorun. M., 1973. C. 242.
% I'pumuun A.A. OGecnieueHue JOMYCTMMOCTH JIOKa3aTebCTB HA NMPEABAPUTENLHOM CJIEICTBHH (MPOIECCYaNbHBIE
BOIIPOCHI): aBTOped. AUC. ... KaHA. Iopu. Hayk. M., 2009. C. 11.



[IpoBeneHHOE wuCCeAOBaHUE TMO3BOJSET CHeNaTh BBIBOJA, 4YTO HE JHO00€
HapyweHne HopM YIIK PO Bieuer npuzHaHue 10Ka3aTEIbCTBA HEJAOIYCTUMBIM.

[Ton ocHOBaHMEM HEAOMYCTHUMOCTH JOKA3aTENIbCTBA CIEAYET NOHUMATh TaKOE
HapyllleHue TpeOOBaHUM 3aKOHA, KOTOPOE BIIEUYET COMHEHHUS B JOCTOBEPHOCTH
JIOKA3aTEIbCTBA, M HE TMOJJICKUT YCTPAHEHUIO TMPEIYCMOTPEHHBIMU 3aKOHOM
crocobamu. B cBoro odepeip HapyIIeHHs 3aKOHA, KOTOPbIE MOIAI0TCS YCTPAaHEHUIO
U MOTYT BOCCTAaHOBUTH CBEACHUS O JOCTOBEPHOCTH WHGPOPMAIHH, CICIYIOT
MIPU3HABATh IOPUINYECKU HECYIIECTBYIOIINMHU, B CBSI3U C UEM TaKHE JI0KA3aTEIbCTBA
SABJISIIOTCS JOITYCTUMBIMH.

OTMeTHM, YTO HApPYLICHUE MPOLECCYalbHBIX MpPaB TAKXKE MOYKHO IMPU3HATH
YCTPaHUMBIMH, €CIIH TAKWE HAPYUIEHUS HE MOBJIEKIM COMHEHHIl B JJOCTOBEPHOCTH
Jnoka3zatenbcTBa. OIHAKO 3TO HE O3HAYACT JICTAUIM3AIMIO HAPYIIEHUIN NIPaB JINYHOCTH,
MOCKOJIbKY  (DaKThl TaKMX HapyHMIEHUH JOKHBI C HEU30€KHOCTHhIO BIJICUYb
JTUCIUTIIMHAPHYIO OTBETCTBEHHOCTh CYObEKTOB, KOTOPBIC UX JIOMYCTHIIU.

OTnenbHO CleAyeT BBIAEIUTh HAPYIICHNE KOHCTUTYLIHOHHBIX HOPM, KOTOPBIE B
J000M cllydae BJIEKYT MPU3HAHHE JI0KA3aTeNIbCTB HEJIOMYCTUMBIMU U HE TPEOyIOT
YCTAHOBJICHHUS BIIUSIHUS TAKOTO HAPYIIEHUS HA IOCTOBEPHOCTh JOKA3ATEIbCTB.

Bormpocsl 06 OCHOBaHWM HEIOMYCTUMOCTH JIOKA3aTEIbCTB SIBISIOTCS JIMIIb
onHoit w3 mpobOnreM. He wmeHee BakHBIMHU SIBIISIFOTCS BOIIPOCHI, CBSI3aHHBIE C
NpoIeAYypON TMPU3HAHUS JOKA3aTeJbCTB  HEAOMYCTUMBIMHM, KOTOpbIE OYyIyT

PacCMOTPEHHI B ClieytoleM naparpade.



I'maBa 2: IlpoueccyabHbIM MeXaHU3M NPU3HAHUSA J0KA3aTENbCTB
HEJONMYCTUMBIMH B YTOJIOBHOM CcyAonpousBoacTee Poccunu

§ 1. IIpoueccyabHbII NOPAIOK NPU3HAHUA 10KA32TEJIbCTBA HEAOILYCTUMBIM

He wMeHee BaXXHBIM BONPOCOM SIBJIIIETCS NPOLECCYAIbHBIA  MOPSAOK
WCKIIIOUEHHUS HEJOMYCTUMBIX JI0KA3aTeIbCTB. ITO 00YCIOBICHO TEM, YTO BHISIBIICHHBIC
HaMU OCHOBAHUS HEJIOMYCTUMOCTH JIOKA3aTeNIbCTB CTAHYT OECCMBICIIEHHBIMU, €CTU HE
OyayT oOecreyeHbl YETKUM IMPOLECCYaIbHbIM MEXaHU3MOM, IO3BOJIUBIIUM
MIPUMEHSITh UX Ha TPAKTHUKE.

N3HavanpeHO, 00OpaTUMCA K HOPMATUBHOM OCHOBE PErYJIMPOBAHMS MOpSJIKa
VCKIIFOUYEHHUS HEJIONYCTUMBIX JI0KA3aTENbCTB.

Cornacno yactu 3 ctateu 7 YIIK P®: «Hapymenue nopm HacTosiiero Kogekca
CyJIOM, IPOKYpPOpPOM, CJIEIOBATENEM, OPraHOM JO3HAaHUSA, HAYAJIbHMKOM OpraHa
NO3HAHUS, HAYAJIBHUKOM IIOAPA3/CNICHUs JO3HAHUS WIM JO3HABaTEIEM B XOJC
YrOJIOBHOTO CYJONPOU3BOJACTBA BJIEYET 3a COOOM NpU3HAHHE HEIOIMYCTUMBIMU
MOJIYYEHHBIX TAKUM IyTEM JO0Ka3aTenbCcTB». OUEeBUIHO, YTO LIUTHPYEMAasi CTaThs HE
pPacKpbIBa€T MEXaHU3M, KOTOPBI «BJ€uYeT 3a coOO0i» MpU3HAHUE JI0KA3aTEIbCTB
HeponycTuMbiMu. He 3akpemieH takon MexaHmsM u B cratee 75 VYIIK PO,
MOCBSILIEHHOM HEJIONYCTUMBIM JJOKA3aTEIbCTBAM.

OOHapy>KUTh MOJOKEHHUSI, 3aTParuBaroIUe MOPsIOK MPU3HAHUS 10Ka3aTEIbCTB
HEJIOMYCTUMBIMU, MOKHO B cTaThe 88 YIIK P®. [Iporutupyem nanHyro CTaThlo:

e «B cimyuasx, ykazaHHbIX B 4acTu 2 crarbu 75 Hacrosmero Kopaekca, cyn,
OpPOKYpOp,  CleAoBaTellb,  JO3HaBaTelb  IPU3HAET  JOKAa3aTeJIbCTBO
HeomyCcTUMBIM (4acTh 2 ctaTh 88 YIIK PD).

e «lIpokypop, cimenoBaTenb, 103HABATENb BIIPABE NPHU3HATH JOKa3aTEIbCTBO
HEJIONYCTUMBIM 110 XOJAaTalCTBY I0J03pEBAEMOro, OOBMHSEMOIO WU IO
coOcTBeHHOU nHMnKaruBe (4acthb 3 cratbu 88 YIIK PD).

e «Cyn BmpaBe NpH3HATH JI0KA3aTEIbCTBO HEAOIYCTUMBIM II0 XOJATalCTBY
CTOPOH MJIU IO COOCTBEHHON MHUIIUATHUBE B MOPSAIKE, YCTAHOBIEHHOM CTaThSIMU

234 u 235 Hacrosmero Koaekcay (uactb 4 ctatbu 88 YIIK PO).



N3 conepxkanusa ykazanHou Bbimie ctatbd YIIK PD moxHO yBHIETH, UTO 1O
JIOTUKE 3aKOHOJATENsl HCKIIOYEHHE HEJAOMYCTUMBIX JI0KA3aTeNbCTB JOJIKHO
MPOUCXO/IUTh KaK B X0JIe JIOCY/IeOHOTO MPOU3BOJACTBA, @ TaK U HEMOCPEICTBEHHO B
cyne. OueBUAHBIM SIBISICTCSI M TO, YTO 3aKOHOJATENIb OTHAET NPEANOYTCHHE
PEryJIUpPOBAHUIO MOPSAKA IPUHATUS PEIICHUS O HEIOYCTUMOCTH B Cy1I€0HOM CTauu,
otcbutas K ctathsiM 234 u 235 VIIK P®, noapoOHO onuckiBatomuM mpoieaypy. Yro
KacaeTcst J0CyAeOHOT0 IPON3BO/ICTBA, TO KAKHE-JIN0O0 NPSIMbIC YKa3aHUS HA MEXaHU3M
MIPUHATHS PEUIEHUS O HEAOIYCTUMOCTH OTCYTCTBYIOT. MTak, paccMOTpUM MTPOLIEAYPHI
MPUHATHS PEIICHUSI O HEJOMYCTUMOCTH JJOKA3aTEIbCTB NPUMEHUTEIBHO K KaXKI0U U3
DTHUX CTaJIUM.

Crnenyer cOTJlacCUTBCS C aBTOpaMHU, KOTOpbIE YTBEPKIAIOT O HEOOXOJIUMOCTHU
UCKJIIOYEHUS  HENOMYCTUMBIX  JOKa3aTeJbCTB  €I€ Ha  MPEIBapPUTECIHHOM
paccinenosanun™. Kak crpasemameo orMerun K.M. Cyrarun: «OmHO TOIBKO
O0OCTOSITEILCTBO, YTO 3a4acTyl0 pE3yJbTaThl MPEABAPUTEIBLHOTO pacciieIoBaHus
OIPENENAIOT UCXO JeNa B CYJIE, HO3BOJISET TOBOPUTE O Takoi HeobxoaumocTu»®’. B
POCCHIICKOM YTOJIOBHOM IIpoliecce, riae (popMUpPOBaHUE JOKA3aTEILCTBEHHON Oa3bl
SBJISIETCS MPEPOTATUBOM TOCYJaPCTBEHHBIX OPTAHOB, a aJIBOKAT JIUIIIEH BO3MOXXHOCTH
coOMpaTh JI0Ka3aTenbcTBa®l, pe3ymbTaThl IPEABAPUTENBHOIO  PACCIIENOBAHUS
ABJISIFOTCS. OCHOBOM JUIsl TAJIbBHEMILIEH AEATENbHOCTH 10 JOKa3blBaHU. bonee Toro, B
paMKax MpeABapUTEILHOIO PACClIeIOBAHUS Ha OCHOBE COOPAHHBIX JI0KA3aTENbCTB IO
Jie]Ty IPUHUMAIOTCS] TAKUE BaXKHBIE PEIICHUS, KAK:

e [puBJICUCHUE B KauecTBe 00BUHsAEeMOro (cT. 171 VIIK PO);

® [PEKpAIICHUE YTOJIOBHOIO Jejla U MPEKPAIIEHUE YTOJIOBHOTO MPECICA0OBAHUS
(cT. c1. 24 - 28 VIIK POD);

® HampaBJI€HUE YTOJOBHOIO JIeNia B CYJ JI1 TPUMEHEHUS PUHYIUTEIbHBIX MEp

MeIUIUHCKOro xapakrepa (1. 2 4. 1 cr. 439 VIIK PO);

% Jlaxop IO.A. AkTyanbHele NpoGIeMbl 3aKOHOAATENLHOTO PEryJHPOBAHUS JOMYCTUMOCTH JIOKA3aTElNbCTB B
poccuiickoM yronoBHoM npouecce. Pocros v/, 2002. C. 28-29.

80 Cyrarurn K.W. OcHOBaHMS M TIPOLECCYAILHBIH TMOPSIOK MCKIKOUEHHS HEJONYCTHMBIX JIOKa3aTeNbCTB B XOJE
JI0CyAeOHOT0 IPON3BOJICTBA 110 YroJoBHOMY zeiy. M., 2008. C. 100.

61 3akoHozaTeNb (POPMATBHO TIPENOCTABMII A/IBOKATY MPABO HA COOMPAHUE JIOKA3ATENBCTB, OHAKO MOJ STUM CIIELYET
MOHMMATh MPEJOCTaBJICHHE aJBOKATOM HH(OPMAIMK OpraHaM paccCllelOBaHUsl WM CyHMy, J0Ka3aTelIbCTBO BCeTa
JIOJDKHO MUMETB TIPOLeCcCyabHYI0 (popMy, HalenTh KOTOPOH MOTYT TOJILKO I'OCYIapCTBEHHbIE OPTaHBbl.



® OKOHYAHHE JO3HAHUS M COCTaBJICHUE OOBUHUTEIHLHOTO akTa (cT. 225 YIIK PD);
® OKOHYAHHE MPEABAPUTEIILHOTO CIEJACTBHUS U COCTaBJICHHE OOBUHUTEIBHOIO
3akmmrouenus (cT. 215 VIIK PO).
YKazaHHbIE BbIIIE PEIICHUS TOKHBI OBITh MPUHSTHI TOJIBKO HA OCHOBE JOITYCTUMBIX
JTIOKA3aTeNIbCTB, B IPOTUBHOM CITy4ae 3TO MOXKET 0OCPHYThLCS CEPbEe3HBIMHU Cy1eOHBIMHU
OLLINOKAMH.

B vactu 3 crareu 88 VIIK P® 3akoHomarens 0003HAUMJI, YTO B paMKax
MPEABAPUTEIBLHOTO PACCIEIOBAHUS YIIOJTHOMOUYCHHBIMU CYOBEKTaMU Ha TPUHSATHE
pELIEHU O HEJOMYCTHUMOCTH JOKa3aTEJIbCTB SIBIIACTCS CIIEIOBATEINb, J103HABATEIIb,
npokypop. BmecTte ¢ Tem, nmporienypa NpUHATHS PEIICHUN YKa3aHHBIMU CYObEKTaMU
MMEET CBOM OCOOCHHOCTH, UYTO OOYCIIOBJICHO BBHITIOJHEHUEM pa3JIMUHBIX POJICH B
YTOJIOBHOM MPOIIECCE ITUMH CYOHEKTAMHU.

Haunem paccMoTpeHHe MpoleccyalbHOTO MEXaHU3Ma MPUHSATUS PEIICHUH O
HEJIOMYCTUMOCTH  JIOKQ3aTeIbCTB OCHOBHBIMH CYOBEKTaMH JIOKa3bIBaHMUS HA
MpPEABAPUTEILHOM  pACCIE€IOBaHUM -  CJIEAOBATElIeEM W JO3HABAaTEJEM.
[IpencraBnsieTcsi, YTO OCOOEHHOCTH CTaTyca JaHHBIX CYOBEKTOB B paMKax
paccMaTpuBaeMOro BOIpPOCa HE MMEIOT 3HAYCHUS, B CBSI3U C UYeM CYyOBEKTHl MOTYT
OBITh PACCMOTPEHBI BMECTE.

PaGoTas co cienamu COOBITHS MPECTYIUICHHS, JEATEIBHOCTh CIEAO0BATENs U
JI03HABATENsl HampapiieHa Ha (OpMHUPOBAHUE JOKa3aTelbCTBEHHOW O0as3bl. Crout
OTMETUTh, UYTO OT KAauecTBa OCYIIECTBIIIEMOUN EATEIHbHOCTH JaHHBIX CYOBEKTOB
(haKTHYECKHN 3aBUCUT BOSHUKHOBEHHUE JTAJIbHEHIIIETO BOMPOCa O HEAOMYCTUMOCTH TEX
WJTU UHBIX JI0Ka3aTeJIbCTB.

3akonogaTenb ykaszan (dyacth 3 cratbi 88 YIIK PD), uTo mpuHsATHE pelIEHUs O
HEJIOMYCTUMOCTH BO3MOKHO, KaK 10 COOCTBEHHON WHUIIMATHBE CyOBEKTOB, TaK U TIO
X0/IaTallCTBY MOA03PEBAEMOr0 U OOBUHSIEMOTO.

Pe3ynprarel IpoBEIEHHOTO HAMHM AHKETUPOBAHUS PAaMOHHBIX CIIEIOBATENEH T.
Kpacnosipcka u 1. Jlecocubupcka NpoAeMOHCTPUPOBAIIA JTFOOOTIBITHBIE BBIBO/IBI:
PECIIOHICHThl €IMHOTJIACHO 3asIBUJIM, YTO MO COOCTBEHHOW MHUIIMATUBE PEIICHUE O

HCAOMMYCTUMOCTH J0Ka3aTCJIbCTB OHU HC IPUHHUMAJIN. HpI/I‘-II/IHa CIIOKUBIINUMCS



MPAKTUKW BIOJHE TIOHATHA: CJIEJ0BaTelhb HE 3aMHTEPECOBAaH B JIUIICHUU
IOPUINYECKON CHIJIBI JIOKA3aTeNIbCTB, KOTOPBIE SBISIOTCS PE3yJIbTaTOM €ro e
nesiteapHOoCTH. Haobopor, kemaHuwe creioBarelis MO YHUYTOKEHUIO CBOHUX K
pe3yabTaTOB ClIeIOBAJI0 Obl Mpu3HaTh aOCypaHbiM. TeM Oojee, eciau ecTh
BO3MOYKHOCTb IO YCTPAHEHUIO AOMYIICHHBIX HAPYIIEHUNA. DTO HABOJIUT HA MBICITb, YTO
(b (HEeKTUBHBIM ObUT ObI MEXaHU3M IO MPU3HAHUIO HEJOMYCTUMBIMU JT0KA3aTeNIbCTB,
KOTOPBIE SIBJISIOTCS PE3YJIbTaTOM JACSATEIBHOCTH APYTHX CYyOBEKTOB, O 4eM OyjaeT
CKa3aHo Jajee.

Ha npakTuke UMEIOT MECTO TaKue Cllydau, KOrja pelieHre 0 HeJOMyCTUMOCTH
JIOKAQ3aTeNbCTB MPUHUMAET PYKOBOJIUTEND CIEICTBEHHOTO oprana. Tak, 4 urons 2013
rojia ObUIO BRIHECEHO PYKOBOAUTENIEM CIIeICTBEHHOT0 0T/esa 1o COBETCKOMY paioHy
r. KpacHosipcka mocTtaHOBJIEHUE O MPU3HAHUH HEIOTYCTUMBIMU JTI0Ka3aTeIbCTBAMU 18
MPOTOKOJIOB  CIEACTBEHHBIX JCHCTBUH, KOTOphIE OBUIM TPOBEIECHBI B XOJE
MPEABAPUTEILHOTO CIICJCTBUS CTapIlUM CJIEIOBATENIEM CIEJACTBEHHOTO OTJeNa IO
CoerckoMy pariony r. KpacHosipcka.

Ha ceronnsiminuii 1eHb, PyKOBOJIUTEH CIEICTBEHHOTO OpraHa OTCYTCTBYET B
yucjie CyOBEKTOB, YIOJHOMOYCHHBIX Ha TPHUHATHE PEIICHUH O HEIOMyCTUMOCTH
JIOKA3aTeNbCTB, YTO (POPMaIbHO TOBOPUT O HE3AKOHHOCTH MPUHSITHS TAKUX PEUICHUM.
[IpencraBnseTcss BO3BMOKHBIM yKa3aTh B 4acTu 3 ctaTbu 88 YIIK P® pykoBoauTtens
cieAcTBeHHOro opraHa. llogoOHasi pemakuusi CTaThbM yCTPAHUT YKA3aHHOE BBIIIIE
MPOTUBOPEYHE, a TAKXKE YBEJIMYUT BBISBIIEHWE HEIOMYCTUMBIX JOKA3aTeNbCTB B
TE€YEHUE MPOM3BOJICTBA MPEABAPUTEILHOIO pacciieqoBaHus. Takoil MOaX0J BIOJIHE
COrJacyercss C BBIMNOJHIEMON POJBI0 PYKOBOJIUTENS CJIEACTBEHHOTO OpraHa Iio
MpolIeCCyaTbHOMY PYKOBOJICTBY JACSATEIBHOCTHIO MOYMHEHHBIX CJI€I0OBATEIICH.

Uro KacaeTcs TOpSAKAa HWCKIIOYCHHS  HEJIOMYCTUMBIX  JIOKa3aTeIbCTB
CJIeIOBATEIEM WJIU JO3HABATEIIEM I10 X0JIaTaliCTBY MOJ03PEBAEMOTO U OOBUHSIEMOTO,
TO CJEAyeT KOHCTAaTHPOBaTh HU3KYI0 3(()EKTUBHOCTH Takoro Mexanuzma. OO sTom
TaK)K€ CBHJICTEIBLCTBYIOT PE3yNbTaThl IMPOBEACHHOIO HAMHM aHKeTHpoBaHMs. Kak
yKa3aJld ClIeI0BaTeIN-PECIIOHACHTHI, HUKOMY U3 HUX HE MPUXO0IUIIOCh pacCMaTPUBATh

X0JaTanucTBa 0 HCAOITYCTUMOCTH JOKa3aTCJILCTB.



HekoTtopeie ydeHble CBS3BIBAIOT 3TO C HEOOOCHOBAHHO CY)KEHHBIM KPYIOM
CyOBEKTOB 3asBICHUS XOAATaMCTB. J[eCTBUTENHHO, OCTAETCS HESCHBIM, IMOYEMY
3aKOHOJaTeIh HE YyKa3al, 4To OOJaJaroT IMpaBOM Ha 3asBJIEHUWE XOJATalCTB O
HEJIONYCTUMOCTH JOKA3aTEIbCTB TAKXKE: 3AIUWTHUK, MPEACTABUTENM W JIPYTHE
3aMHTEPECOBAaHHbIC JHIA, NiepeurcieHHble B yactu | ctateu 119 VIIK P®. bonee
toro, B yactu 4 crarbu 88 YIIK P® yka3zanbl Takue MOJHOMOYHBIE HA 3asBIICHHE
XOJIaTaliCTB O HEJOMYyCTHUMOCTH CyOBEKTHI, KaK MPEICTaBUTENN CTOPOH. JlaHHBIE
npotuBopeursi HopMm YIIK P® tpeOyioT ycTpaHeHusi, 0HAKO, [0 HallleMy MHEHHIO,
CYILIECTBEHHO HE U3MEHSAT CIIOKUBIIYIOCS IPAKTHKY.

[1o HamleMy MHEHUIO, OTCYTCTBHUE 3asIBJICHHBIX XOJAaTalCTB O HEAOMYCTUMOCTH
J0Ka3aTeNbCTB HAa CTAaJUU PACCIENIOBAaHUS CBS3aHO C M30MpacMOW TaKTUKOU
3alllMTHUKA U ero goepuress. B xone Oecenl aaBOKaThl MOATBEPINUIIN, YTO OCTABIIAIOT
3adBJICHUE TaKUX XOJaTaiicTB Ha 3Tanm cyaeOHoro pasOuparenscTBa. [logoOHBIE
TaKTUYECKUE IMPHUEMBI aJBOKATOB OOYCIIOBJIEHbI HEXEJIAHUEM, YTOOBI CJEI0BaTEIb
yCTpaHsul uMeromuecss HapymeHus. CyllecTBEHHOE YMEHbLUIEHHWE CHOCO0OB IO
YCTPAHEHHUIO JONYIIEHHBIX HapylIeHUH Ha CyJeOHOM CTaJuu YyBEJIUYHUBAET
BEPOSATHOCTH TOT'O, YTO XOJATAMCTBO aJBOKATa O HEAOMYCTHUMOCTH JOKA3aTEJIbCTB
OyAeT YIOBIIETBOPEHO B CBSI3U C HEBO3MOXXHOCTBIO BOCIOJIHHUTH CBEACHUS O
JIOCTOBEPHOCTH UH(POPMAIIUH.

[IprunHa CIOXKUBIIEUCS MPAKTUKH, IO HAIEMY MHEHUIO, KPOETCS B HEBEPHOM
NOHMMAaHUU OTHOILEHUH MEXIy aJBOKaTOM M CjeloBaTesleM, Kak MpOTHBOOOpPCTBA
yKa3aHHbIX cyObekToB. Mexay TeM, nerictByromuid YIIK P® npenmonaraer nHyro
MOJENb OTHOUIEHWM, 3aKJIIOYAIOIIYIOCS BO  B3aUMOJCHCTBUM  aJBOKaTa W
ciemoBarens®?, M3Ha4anbHO JAPYroe IOHMMaHHME POJIM aJBOKaTa, KakK y4acTHHKA
YTOJOBHOTO TIpOLEcCa, CIOCOOCTBYIOIIETO OCYIIECTBICHUIO MPABOCYAHS MyTEM
OpeIOTBpalleHUs] ~ OOBHHUTENBHOTO  YKJIOHAa  CJeJoBaTensd,  IpernoJiaraet
pearupoBaHue Ha gonyuieHHble HapyeHus Y IIK PO B MoMeHT, koraa oH X 3aMETHIL.

910 O3Ha4acT, 4YTO HpGJIYCMOTpeHHBII\/'I MEXaHHU3M B 3aKOHOIATCJIbCTBEC BIIOJIHE

62 Bpecrep A.A., beneukas JI.C. Mozenu B3aMMOOTHOIIEHUH Cie10BaTeNsl M 3allIMTHUKA HAa CTaUM MPEIBAPUTEIHLHOTO
pacciieioBanust // IIpaBoBble mpoOeMBbl YKpeIUIeHHsI pOCCHHCKON rocynapcTBeHHOCTH. ToMmck, 2015. C. 82.



JEUCTBYIONTUH, U HY’)KHO MEHSTh HE €T0, a MPAaBOCO3HAHNE CYOBEKTOB U YYACTHUKOB
YTOJIOBHO-TIPOLIECCYAIIBHOM AEATEIIBHOCTH.

Briiecka3zanHoe HE 03HA4aeT, YTO CJIEIOBATENSI HYXHO WCKIIOUYHUTh W3
CyOBEKTOB, VIOJHOMOYCHHBIX Ha TMPUHATAC PEHICHUS O HEIOMyCTHMOCTU
nokazaTenbcTB. Kak oTMeuanochs paHHee, MPEICTaBISIETCS, YTO JAHHOE MOJHOMOYHUE
MOXeT 3(()EKTUBHO peaTu30BHIBATHCS TAKXKE€ B OTHOIICHUM TEX J10Ka3aTeNIbCTB,
KOTOpble OBUIM TIOJNYYEHBI, B pe3yibTaTe IEATEILHOCTH IPYruX CyOBeKkToB. B
YaCTHOCTH, HEKOTOphlE aBTOPbl OTMEYAIOT O HEOOXOJAMMOCTH MPOBEPKU
JIOKA3aTEIbCTB HA MPEAMET UX JIOMYCTUMOCTU, KOTOPhIE ObUIM MOIYYEHBI OPTraHOM
JO3HAHUS HA HAYalbHOM JTale paccienoBaHus®. Ha Ham B3risn, HET HMKAKHMX
NPENATCTBUM MJI1 PACOPOCTPAHEHHS] TAKOTO MpaBUjila U Ha JpPYyrue BEIOMCTBA,
HMMEIOIIUE B CBOEH CTPYKTYpE CleICTBEHHbIE ToApa3aeneHus (Hanpumep, ®Ch; MB/]
U T.11.). B cBsI3U ¢ 3TUM, NpaBUIIbHEE TOBOPUTH O TOM, UTO JIF000E JIOJKHOCTHOE JTUIIO,
npUHUMalolee Ha ce0s MPOU3BOACTBO IO YrOJOBHOMY JENY JODKHO TPOBEPUTH
UMEIOIIMECS JOKa3aTeIbCTBA HAa MPEAMET UX JOMYyCTUMOCTH. B cilyyae BBISIBICHHS
HEJIONMYCTUMBIX JIOKA3aTENIbCTB CJIEIOBATENb JOJKEH BBIHECTM ITOCTAHOBJIECHUE O
NpPU3HAHUM  JIOKA3aTeJIbCTB  HEAOMYCTHUMBIMHU,  TOCI€  4YE€ro  IPOU3BECTH
JOTIOJIHUTENIbHBIE  CJIEJICTBEHHbIC JICWCTBUS, HAMNPABICHHbIE HA BOCIOJIHEHHE
JI0Ka3aTeIbCTBEHHOTO MaTepHala.

Eme oaaum cyObekTOM, KOTOPBIM Mo cmbiciy 4yactu 3 ctatbu 88 VIIK PO
HaJIeJICH MPaBOM Ha MPHUHATUE PEUICHUS O HEIOMYyCTUMOCTH [I0KAa3aTeIbCTB Ha
MpeBaAPUTEILHOM pPAacCiieIOBaHuU, SIBIseTCS MPOKypop. CTOUT OTMETUTh, YTO 00
YCTpaHEHUH HEJOMYCTUMBIX JOKA3aTeIbCTB MPOKYPOPOM UMEETCSl YIIOMUHAHUE U BO
BHYTPHUBEJIOMCTBEHHBIX akTax. Tak, cornacHo [Ipuka3sy I'enepanpsHoro npokypopa PO
No 136 «OO06 opraHnuzanuu TPOKYPOPCKOrO HaA30pa 3a MpolecCyalbHOM
JEATEIIbHOCTHIO OPTaHOB MPEABAPUTEIBLHOIO CIEICTBUSN», B IyHKTE 1.9. yKa3bIiBaeTcH,
YTO, MPU OCYIIECTBICHUU HAA30pa 3a MPOILECCyalIbHON IEATEIbHOCThIO OPraHOB
MpEeABAPUTEIBLHOTO CJIEACTBUS HEOOXOAUMO JOOUBATHCS COOJIIOAEHUS TPeOOBaHUH Y.

3 cr. 7m cr. 75 VIIK PO 0 HenonmycTMMOCTH MCHOJB30BAHMS JOKA3aTENbCTB,

83 Cenesnen M. HekOTOpbIE acIIEKTHI JIOIYCTHMOCTH JI0Ka3aTeNbCeTs // 3akoHHOCTh. 1994, Ne 8. C. 40.



MOJIYYCHHBIX C HApYIIEHHWEM YCTAaHOBJIICHHOTO 3aKOHOM Topsaka. OIHAKO KaKuM
00pa3oM MPOKYPOP MOKET «TOOUTHCS COOIOICHUS TPEOOBAHUN O JOITYCTUMOCTH BO
BHYTPHUBEJOMCTBEHHBIX aKTaX He cka3zaHo. He mMeercs M MpsMbIX YKa3aHUW Ha
peaNu3yIoNINil MEXaHU3M B YTOJIOBHO-TIPOIIECCYATFHOM 3aKOHOIATEIIbCTBE.

[TonpoOGyem mopaccyxkaaTh 1O JaHHOMY Bompocy. [ Toro d4roObl y
MPOKYypopa ObljIa BOBMOYKHOCTH BBISIBUTH HAPYIIEHUE 3aKOHOJATENbCTBA, H3HAYAIBHO
eMy HEO0OXOAMMO TIONYYHTh JOCTYIl K MaTepuajaM YroJIOBHOTO Jiefla U B
MOCJIEYIONMM €ro u3yuuTh. [lompoOyem BBISBUTH, B paMKax KakuX MPOLEIyp
MIPOKYPOP MOTy9IaeT BO3MOKHOCTh U3yUHUTh MaTEpHaIbl YyTOJOBHOTO Jea.

Od4eBUIHO, YTO Takas BO3MOXKHOCTh BO3HHKAET TIPH PaCCMOTPCHHH
IIPOKYPOPOM MATE€PHUAIOB YTOJIOBHOTO JieJia C OOBUHUTEIBHBIM 3aKJIIOUCHUEM (ITYHKT
14 vactu 2 cratbu 37 YIIK P®). IlockonbKy aHHBIM ATan 3HAMEHYET OKOHYAHUE
MpPEIBApPUTEILHOTO  CIEACTBUS, a B  3aKOHOJATEIbCTBE  IMPEIYyCMOTPEHBI
MPEAIIECTBYIONIME JAHHOMY 3Tally MEXaHU3Mbl, B paMKaX KOTOPBIX MPOUCXOIUT
B3aMMOJICUCTBHE TIPOKYpOpa H®  CIICOBATENsl, TPEACTABISACTCS TpPaBHIbHEE
pPaccMOTPETh YKa3aHHBIE MPOLIETYPhI TOCIE0BATENBHO, B CBA3H C Y€M BO3MOKHOCTh
NPUHATUS  PEIIEHUS O HEAOMYCTUMOCTH JOKAa3aTelbCTB TIPH  YTBEP)KICHUU
OOBHMHHUTEIILHOTO 3aKIIFOUCHUS OyAET pacCCMOTPEHA MO3IHEe.

O3HakoMIIEHHE TPOKYypOpa C MaTeprajaMu yroJIOBHOTO Jieia Ha MPOTSHKEHUH
BCETO MPEABAPUTEIIBHOTO CIACACTBUS BO3MOXKHO 110 MOTUBUPOBAHHOMY TUCEMEHHOMY
3ammpocy MpoKypopa, uto npeaycmorpeHo vactoio 2.1 crateu 37 YIIK P®. Onnako
NpY peau3ariil JaHHOW HOPMBI BO3HUKAIOT CIICIYIONIUE TPYIHOCTH: TpeOOBaHUE
«MOTHBHPOBAHHOCTH» 3alpoca O3HA4YaeT, 4YTO MPOKYpOp IOJDKEH OOOCHOBATH
HEO0OXOMMOCTD MOTYYEHUs UM MaTepUasoB YrOJIOBHOTO Jieja. B cBoro ouepesn, 3To
CBUIETEIBCTBYET O TOM, YTO peaju3alys JTaHHOW HOPMBI TIpeArojaraeTcs B
WCKIIIOUUTENFHBIX CIy4Yasx, U OJHOTO KEJIaHWs MPOKypopa MO O3HAKOMIICHHUIO C
MaTepuaJiaMHi YroJIOBHOTO jena HemoctaTouHo. C Apyrod CTOPOHBI, MO HTOTY
O3HAKOMJICHUSI C MaTepHallaMH YTOJIOBHOTO Jelia PEIICHHE IMPOKypopa HE HOCHUT
00s3aTEIPHOTO XapakTepa, 4YTo MO (akTy MPEACTaBIAET COOOM PEKOMEHIAINIO

MPOKypopa IO HCKIOYEHHUIO HEJIONMyCTUMOIO JoKa3zarelbcTBa. [1000HBIN BBIBOA



OMpPOBEPraeT BO3MOKHOCTh PEATU3ALNU MPEIOCTABICHHOTO YacThio 3 ctathu 88 YIIK
P® mnpasga.

O napymenuu HopM YIIK PO, npuBoadmux K HEAOYCTUMOCTH TOKA3aTEIbCTB,
MIPOKYPOP MOKET Y3HATh U3 COJEPIKAHMS KAIOOBI, KOTOPYIO OH 00s3aH PacCCMOTPETh
B nopsiike, npeaycMoTpeHHoM ctaTbe 124 YIIK P®. C onHOM CTOPOHBI, HCTIOJHEHHE
pelIeHusl MpoKypopa SIBISETCS 00s3aTeNIbHBIM JIJIsi TOJHAI30PHOTO JIUIA, B TOXKE
BpeMsI HAJIMYKE MpaBa Mo 00kKaaoBaHUIO ero pemieHus (dacts 4 cratbu 124 VIIK PO)
MPEIOCTaBIISIET BO3MOXKHOCTh €r0 HE HCIONHATH. boyee Toro, pasperieHue xanod
MPOKYPOPOM TaKKe HE MOKET MPETEHI0BATh HA MOCTOSIHHBIA MEXaHU3M, IMOCKOJIbKY
MIPOKYPOP B OYEPEIAHOM pa3 CTABUTCS B 3aBUCUMOCTh OT OOCTOSITEILCTB, B JIAHHOM
cilly4ae, OT HaJIM4YUs >KaJI0Obl, YTO TOBOPUT OO0 HCKIIOUUTEIBHOCTH MMOAOOHBIX
ciydyaeB. Takum 00pa3oM, B MOPSIKE PACCMOTPEHHS kKaloObl MPOKYPOpP HE MOMKET
peanu3oBaTh MPABO HA UCKIIOYEHHUE HEIOMYCTUMBIX JOKA3aTEIbCTB.

OtcyTcTBYE€T BO3MOXKHOCTh y TIPOKypopa IMpHU3HATh JI0Ka3aTElIbCTBO
HEJIOMYCTUMBIM M TI0 XOJATaiiCTBY IOJI03PEBAEMOI0 WJIM OOBHUHSEMOTO, 4YTO
npeaycMotrpeHo 4actbio 4 cratbu 88 YIIK P®. bosee Toro, ykazaHHas HoOpMa
M3HA4YaJIbHO «MepTBas»®. 3akoHomaTens BoOOIIE HE HPeayCMOTpEN MPOKypopa B
KA4ueCTBE YIMOJHOMOYEHHOTO Ha pa3pelieHUE 3a4BICHHBIX YYaCTHUKAMHU YTOJIOBHOTO
npoiecca xojaraictB. 1o cienyeT u3 cratbu 122 VIIK PO, rae nepeyucieHsl
CyOBEKThI, pa3peliaroliye XoaaTaiicTa, Cpeid KOTOPBIX MPOKYPOP OTCYTCTBYET.

Takum oOpa3om, IPeayCMOTPEHHBIE B 3aKOHOJATEIHCTBE MEXAHU3MBI, B PAMKax
KOTOPBIX MPOKYPOP MOKET O3HAKOMUTHCS ¢ MaTepraiaMu YroJIOBHOTO Jiejia B TCUCHHE
MPOU3BOJICTBA MPEABAPUTEIIBLHOTO CJEACTBUS, HE MOTYT OOECIEUUTh pPeabHYIO
BO3MO>KHOCTb I10 PEaIn3aliu MpaBa Ha UCKIOUYEHUE HEAOMYCTUMBIX J1I0Ka3aTelIbCTB,
B CBSI3U C UE€M TIEepeiIeM K paCCMOTPEHHUIO TAKOM BO3MOKHOCTH Ha ATAIe YTBEPKICHUS
OOBHHHTEIILHOTO 3aKITIOYCHUSI.

Otan yTBepKJIeHUsS OOBUHUTEIHHOTO 3aKitoueHus (MyHKT 14 gacTu 2 cTaThu

37 YIIK P®) sBnsercs npeaiecTBYOMIMM HAPaBICHUIO YTOJOBHOTO Jielia B CY/I, a B
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CHIIy 4ero, o0s3aTeJIbHbIM Ui UCIOJHEHUS. B CBs3M ¢ 3TUM y IpOKypopa HMeeTcs
peanpHass BO3MOYKHOCTBb MPOBEPATH JOIMYCTUMOCTH JOKAa3aTeIbCTB, MCXOAA H3
MPEAOCTABIECHHBIX €My MAaTEPHUAJIOB YTOJIOBHOTO A€Ea.

Opnnako, u3y4yMB TIpeacTaBieHHble ['eHepanbHONl mnpokypaTypoil PO wu
npokyparypoii KpacHospckoro kpas 3a 2014-2015 roma gaHHBIE, COOTHECH
MOJIHOMOYHS TIpOKypopa, nponucaHHele B YIIK P® ¢ momHOMOuYMsMHU, KOTOpBIE
YKa3aHbl B JTHUX CTAaTUCTHUYECKUX HAHHBIX, UCIOJIb3YyS METOJ MCKIIOYEHUS MOXKHO
KOHCTaTUPOBaTh OTCYTCTBUE KaKOM-TMOO CTATUCTUKH IO peau3alii MPOKypOpOM
JAHHOT'O TTOJIHOMOYMS.

[TogoOHBIM (haKT, KOHEYHO K€, HE 03HAYAET, YTO IMOJTHOMOYHUE HE peaTnu3yeTcs
BOOOIIE, HO MOXXHO IIPEIINOJIOKUTh, YTO TaKue cilyyau KpaiHe penkue. Ilo
MMeEIoMUMcs TaHHbIM, B KpacHosipckoMm kpae 3a 2014-2015 rog uMeeT MecTo NuIlb
OJIVH CIIy4al BbIHECEHUS IIOCTAHOBJIEHUS IIPOKYPOPOM O IIPU3HAHUU JI0KA3aTEIbCTBA
HEJIOMYCTUMBIM (TP U3YYEHUU CTATUCTUYECKUX JAaHHBIX HHGpopManuu 00 3ToM
ITIOJJTHOMOYMH Mbl HE HAILIW, CJIEJOBATEIBHO, MOKHO CHIENATh MPEANOI0KEHUE, YTO
JAHHBIN PUMEP €AMHUYHBIH).

Tak, B XOIe HU3y4eHHsI YTOJOBHOIO JENa YCTAHOBJIEHO, YTO B KayeCTBE
JIOKa3aTelbCcTBa XpaHeHWsT W cObITa TOBapa, HE OTBEUAIONIEro TPeOOBaHUSIM
0€30MacHOCTH JKM3HM U 3/0pOBbs NOTpeOUTENeH UCHOIb30BaHbl PE3YJIbTAThI
OTEepaTUBHO-PO3BICKHOTO Meponpusitus (aanee OPM) «IIpoBepounas 3akyrika
MPOBEICHHOIO YYacTKOBBIM ynoJiHoMoueHHbIM MO MBJI Poccuu, KoTOphiii B
COOTBETCTBHM C IEPEYHEM OIEpaTUBHBIX noxapasaeneHud cucrteMsl MBJI Poccun
[Ipukaza MB/] Poccun Ne 608 ot 19.06.2012 «O HEKOTOPBIX BONIPOCAX OPraHU3auu
OTICPATHUBHO-PO3BICKHOM AesATeIbHOCTH B cucteMe MBI Poccumn» HenmpaBomModeH ObLT
OCYIIECTBIISITh  ONMEPATUBHO-PO3BICKHYIO  AECATEIBHOCTh U npoBoauTs OPM.
JHokazatenbctBo (pe3ynbTarel OPM) monydeHo ¢ HapylieHueM TpeOoBaHHiA
YTOJIOBHO-IIPOLIECCYAIBHOTO 3aKOHOAATENBCTBA, HE UMEET IOPUINUYECKON CUIIbI U HE
MOET OBbITh TOJOXKEHO B OCHOBY 00BuHEeHHUs. [locTaHOBIEHHMEM MEXPaHOHHOIO

poKypopa pe3ynbTaThl JaHHoro OPM mnpu3HaHbl HEAOMYCTUMbBIM JTOKAa3aTE€IbCTBOM



Y UCKJIFOUEHBI U3 TIEPEYHs 10Ka3aTeIbCTB, KOTOPHIE MOTYT OBITh TIOJIO’KEHBI B OCHOBY
OOBHHEHUSI.

Ilocne BbIHECEHHs ITOCTAaHOBJICHMSI O IPHU3HAHUM PE3YyJbTAaTOB OIEPATUBHO-
po3bICKHOTO Meponpusatusa «lIpoBepouyHas 3aKynka» HEIOIYCTUMBIMH IIPOKYpPOP
HaIpaBUJI CIIEJOBATEN0 TpeOoBaHWE OO0 YCTpaHEHHWU HapylIeHUN (¢eaepaibHOro
3aKOHOJATEIbCTBA, JONYIICHHBIX B XOJAE IPEABAPUTEIIBHOIO pAaCCICAOBAHMS, B
KOTOPOM  yKa3aHO HE3aMEIUIMTEIbHO YCTPAaHWUTHh BBISBICHHBIE HApYILICHUS,
IIPEKPATUTh YTOJIOBHOE JIEJIO U YTOJIOBHOE MPECIIEAOBAHUE.

[lonTBEepKaaeT HAIKM NPEANONOKEHU O KpauHEH PENKOCTH HMCIOJIb30BAHMS
IIPOKYPOPOM  TIOJIHOMOYHMS 10 MCKIIOYEHUIO HEIONYCTUMBIX JTOKA3aTENIbCTB,
pe3yJIbTaThl IPOBEJCHHOIO HAMHM aHKETUPOBAHUS ClIE0BATENeH, paboTaomuX B IBYX
ciencTBeHHbIX oTAenax r. KpachHosipcka u 1. JlecocuOupcka. Bcee pecrnoHeHTHI
€IUHOTJIACHO OTMETUIIM, YTO B MX IPAKTUKE OTCYTCTBYIOT CIIy4Yau II0 BBIHECEHHIO
IIPOKYPOPOM ITOCTAHOBJICHHsSI O HEIOIYCTUMOCTH [IOKA3aTeNIbCTB, HAXOIAIIUXCSA B
MaTepruajiax yYTrOJOBHBIX JEJ, IPEIOCTABICHHBIMU JTHUMHU CIECIOBATEISIMU UL
YTBEPKACHHUSI OOBUHUTEIBLHOTO 3aKIIOUECHHUS.

[lo HameMy MHEHHIO, CJIOKMBILIAACS MpakTUKa MOXET ObITh OOyCIIOBIIEHA
cienyromuMu MoMeHTaMd. C OJTHOM CTOPOHBI, KaKOTO-IHO0O0 MPSIMOTO IOJIOKEHMS,
HaIIPUMED: «IIPU U3YUEHUH MaTEPHUAIIOB YTOJIOBHOIO JI€ja, IOCTYNMUBUIIUX IIPOKYPOPY
C OOBMHHUTENBHBIM 3aKJIIOUEHHEM, MPOKYpPOp BIIPABE BBIHECTH MOTHUBHUPOBAHHOE
MOCTAHOBJICHHE 00 MCKIIIOYEHUH HETOMYCTUMBIX JI0KA3aTEIbCTBY HE COJAEPIKUTCS HU
B cratbe 221 VIIK P®, perynupyromei pemeHns npoKypopa 1o yrojioBHOMY €Iy,
Hu B cratbe 37 VYIIK P®, npegycmaTpuBaroniell KOHKPETHBIE ITOJTHOMOYHS
npokypopa. OTcyTCTBHE MOJOOHOIO SBHOTO YKa3aHMs BIIOJIHE MOXET BBI3bIBATH
COMHEHHE B BO3MOKHOCTH MPUHATHS IPOKYPOPCKUMHU PAOOTHUKAMU TaKUX PEILICHUIA.
C apyroii CTOpOHBI, 3Has O NPELYCMOTPEHHOM B 3aKOHE MPOUEAYPE MO MPUHITHIO
pelmeHns 0 HEAONMYCTHMMOCTH JI0Ka3aTelIbCTB CYJIOM B paMKax IPEIBAPUTEIILHOIO
CIyHIaHUsi U CyJIeOHOro pa3OupaTesnbcTBa W HAJIUYUU JIOCTATOYHO CTAOMIbHOU

CyIeOHOM TPAKTUKH MO ASTOMY BOIMPOCY, MPOKYPOPHI HETJIACHO «IIEPETOKUIII)



OTBETCTBEHHOCTb MO MPHUHATHUIO PEIICHUN O HETOMYCTUMOCTH JO0KA3aTeNbCTB C ce0st
Ha CyZieOHbIE OpPTaHbl.

BrlensnokeHHOe CBUAETENBCTBYET 00 OTCYTCTBUU KaKOrO-TMOO CTPOMHOTO
IpOLIECCYaIbHOTO  MEXaHHM3Ma,  IMO3BOJIMBIIETO  pEaju30BaThb  MPOKYpPOPY
npenocraBieHHoe 4actblo 3 cratbm 88 VYIIK P® mnpaBo 1o MCKIIOYEHHIO
HEJIONYCTUMBIX JI0Ka3aTEJIbCTB.

B cBs31u ¢ HEKOTOPBIMU ITPOOETaMU B TPOLIECCYAIBHBIX HOpMaX, CIIPABEIJIMBBIM
ABJISIETCS BOIIPOC: JOJKEH JIM IPOKYPOP UCKIIIOYATh HEAOIYCTUMBIE JI0KA3aTEIbCTBA?

B uactHocTH, A.A. I'puauviH OTMEYaEeT, 4TO Ha MPOKypopa JOJKHA OBITh
BO3JIO)KEHA MpsAMas OO0A3aHHOCTh MCKJIOYaTh U3 Ipolecca JOKa3bIBaHUs
HEJOIYCTUMBIE JTOKA3aTeJIbCTBA W NPUHUMATh MEpPhl K YCTPAHECHHUIO HapyIICHUN
3aKoHa. B cBA3M ¢ 3TMM, MO ero MHeHMIO, cienyeT 3akpenutb B YIIK P® mpaso
IpOKypopa: «B JIIOOOM MOMEHT paccieloBaHUs NPUHATH PELICHHE O MNpPU3HAHUU
(dakTUYeCKUX MaHHBIX HE HMMEIOMIMMU IOPUAWYECKON CUJIBl M MPHUHIATH MEphl K
YCTPaHEHUIO HAPYLIEHHI» .,

[IpeacraBisieTcs, 4TO 3aKpEIJIEHUE B 3aKOHOJATEIBCTBE OJIHOM JIUILIb HOPMBI,
IPENIOKEHHOW aBTOPOM, HE M3MEHHUT CYLIECTBYIOLIYIO MPAaKTHUKY, MOCKOJIBKY HE
yCTpaHUT NPOOEIBI B MPOLIECCYAIbHOM MEXaHU3ME MPUHATHS Takoro pemieHus. Eciu
3aKpEIUTh B 3aKOHOJIATEJIbCTBE U €0, HACKOJIBKO MPaBUIIbHBIM Oy/IeT Takoi moaxon?
Peanuzanusi moaTHOMOYMS N0 UCKIIFOUEHHIO HEJOMYCTUMBIX J0KAa3aTEIbCTB SBISETCA
CEphE3HBIM BMEIIATEILCTBOM B JACSATENBHOCTH ciepoBarens. Pedopma 2007 roxa,
HAa000POT, JTUIINIIA POKYPOPa PYKOBOIAUIUX MOJTHOMOYUN B OTHOIIEHUH CyOBEKTOB
IPEIBAPUTEIILHOTO CIEACTBUA. B CBSI3M C 3TUM, BO3JIOXKEHUE OOS3aHHOCTU HA
IIPOKYpOpa C 3aKpPEIUICHUEM PpPEAIN3YIOIIEr0 €ro MeEXaHu3Ma, Kak MHUHUMYM,
HemocyenoBaTenbHblid  mar.  IIpencraBnsgercs, 4YTo  Takoe  BBEACHUE B
3aKOHOJATEIbCTBO OBLIO OBl YMECTHBIM B ClIy4ae KapJIWHAIbHOIO HW3MEHEHHUS
IIPOKYPOPCKOr0 HaA30pa 3a MPEIBAPUTEIBHBIM pacCICAOBAHUEM B LEJIOM, U

BO3BPAIIEHUIO BIACTHO-PACTIOPSIUTEIIBHBIX TOJTHOMOYUMA MPOKYPOPY.
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B Hacrosiiee npeAcTaBiIsieTcsl NPaBUJIbHBIM UCKIIOYUTh YIIOMUHAHUE O IIPaBe
NPUHUMATh PELIEHUS O HEJOMYCTUMOCTH JOKa3aTeJIbCTB B OTHOIIEHUH JOKA3aTEIbCTB
0 AENy, HaXOASEMYCSl B IPOU3BOJICTBE cienoBaTeneil. [Ipexae Bcero, 3To CBA3aHO
C OTCYTCTBHEM INPOLIECCYaTbHOI0 PYKOBOJACTBA 3a AESATEIBHOCTBIO CIIEIOBATENEH.
[Tomo6HBINM mIAar HEe MOBJIEYET OCOOBIX M3MEHEHHMM Ha MpPAaKTUKE, a JIUIb YCTPAHUT
YKa3aHHOE IPOTUBOPEYHE.

B oTHOmeHMHM J03HABaTeNed, HANpPOTHB, MPEJICTABISAETCA BO3MOYKHBIM
3aKpEINUTh IMOJHOMOYHE MPOKYpOpa IO MPUHATHUIO PELICHHS O HEOOMYyCTUMOCTH
JI0Ka3aTeNbCTB B JTI0OOH MOMEHT MPOM3BOACTBA J03HaHUsA. [10100HbIN mIar BrmoiHe
JIOTUYEH, MOCKOJIBKY COTJIACYeTCsl C BBIIIOJIHIEMOM, B HACTOSIIEE BPEMSI, IPOKYPOPOM
(GYHKIIMM MPpoLIeCCyalIbHOTO PYKOBOJICTBA 3a JO3HABATEISIMHU.

Kpome 3TOrO, YTOJIOBHO-TIPOLIECCYaTbHBIM 3aKOHOJATEIBCTBOM
IPELyCMOTPEHA €Ile OJHAa NpoUeaypa MO MCKIIOUYEHUIO  HEAOIYCTUMBIX
J0Ka3aTeNbCTB B paMKax JocyneOHoro mpousBojcTBa. Ilpeacrasnsercs, 4ToO
HEKOTOpbIE JI0KA3aTEeIbCTBA MOTYT OBITh MOJBEPKEHBI HCKIIOUYEHUIO B TOPSJIKE,
NpeAyCMOTPEHHOM dYacTtbto S5 cratem 165 VYIIK P®. Tak, B mnpouecce
PETPOCIEKTUBHOIO  CyJE€OHOTO  KOHTPOJSL  CyAbsl  NIPOBEpPSAET  3aKOHHOCTb
IIPOU3BEECHHOIO CJEICTBEHHOTO JEUCTBUS, IO UTOTY MPOBEPKH BBIHOCUT PELIEHUE O
€ro 3aKOHHOCTHM WM HE3aKOHHOCTH. B ciyyae mnpu3HaHWs IPOU3BEIECHHOIO
CJIEICTBEHHOI'O JCHCTBUSI HE3aKOHHBIM, JI0KA3aTEJbCTBA, MOJYYEHHBIE B XOAE €ro
IIPOU3BOICTBA, JOJKHBI OBITh IPU3HAHBI HEJOIYCTUMBIMU B COOTBETCTBUU CO CTaThel
75 VIIK PO.

NHol mpoueccyalbHbIA MEXaHWU3M MPUHATUS PEUIEHUs O HEAOMYCTHUMOCTH
JI0Ka3aTeNbCTB MPELyCMOTPEH B CyZI€OHOM NPOU3BOJICTBE.

Hecmotps Ha 6osiee moapoOHYIO perjlaMeHTAIUIO MOPSIKA MPUHATHUS PEIICHUS
O HEIOMyCTUMOCTH JI0KAa3aTENIbCTB B paMKax MPEIBAPUTEIBHOIO CIIyLIaHUS U
CyIeOHOro pa3dupaTesbCcTBa, MPHU pea3alMi JaHHBIX HOPM HEPEIKO BO3HHUKAIOT
BOIPOCHI.

MHorue aBTOpPBl OTMEYAKOT, BOINPOC O MNPU3HAHUU JOKA3aTeJIbCTBA

HCAOIMYCTUMBIM, IIPECUMYIICCTBCHHO, JOJIKCH paCCMAaTprUBATLCA Ha IPEABAPHUTCIILHOM



caymanun®, C JaHHBIM TE3MCOM CIEAYET COTNIACHTHCS, MOCKOJBKY HCKIIOUEHHE
HEJOMYCTUMBIX JO0Ka3aTeNbCTB KaKk MOXKHO Ha Oojiee paHHeW cTaauu, 0OeCHeduT
HCCIIEOBAHUE 1O CYILIECTBY TOJIBKO TE€X JOKAa3aTEIbCTB, KOTOPHIE HE BBI3BIBAIOT
COMHEHHUS B UX HAJISKHOM MpolieccyanbHol dopme.

Kak yka3zanm 3akoHOz;areib, pacCMOTPEHHE BOIpOca O JOMYCTUMOCTH
JIOKA3aTEIbCTB B paMKax NPEABAPUTEIBHOTO CIyIIaHUS IMPOBOAUTCA Ha OCHOBE
XoJaTaiicTBa 00 MCKJIIOUEHHWU JIOKA3aTeIbCTBA, 3asBJICHHOTO CYOBEKTOM WM
YY9aCTHHUKOM YT'0JIOBHOTO mporiecca (myHKT 1 gactu 2 crathu 229 VIIK PO). dopma u
COJIEp>)KaHUE TAaKOTO XOJaTaiicTBa MOAPOOHO yperyJupOBaHbl YacThio 2 cTaThbu 225
VIIK P®. B Hem 00s3aTenbHO AOKHO OBITh YKa3aHO J0Ka3aTeIbCTBO, KOTOPOE, MO
MHEHHUIO 3asIBJISIOLIETO JINLA, MOUIEKUT UCKIIOUEHUIO, OCHOBAHUE IIPUHITHUS TaKOTO
pELIeHMs], a TAK)KE 00CTOSATENBCTBA, OITBEPKAAIOIINE HATUYUE TAHHOTO OCHOBAHUS.

OpnHako ocraercs He SICHBIM, BO3MOXXHO JIM CyAy IO CBOEMY YCMOTPEHHUIO
HA3HAYNTH NPEIBAPUTENBHOE CIYIIAHKE IS pa3pELIEHUs BOIPOCA O HEAOIYCTUMOCTH
nokazarensctBa? Mcxons w3 conmepxkanus cratbu 229 VYIIK P®, nocesmeHHOM
OCHOBAHMSIM HA3HAYEHHsI NPEIBAPUTEIBHOTO CIYIIAHWsA, TO HWHHUIMHUPOBATH
Ha3HAYEHUE NIPEIBAPUTEIHLHOTO CIYIIaHUs JJIs PEIICHUs BOIIPOCA O HEIOMYCTUMOCTH
JI0Ka3aTesIbCTBA CyJl HE MOXET. B nmuTeparype MOXKHO BCTPETUTH TaKyH IO3HIIHIO,
COTJIaCHO KOTOPOW B CyACOHOM 3acelaHuH CyJ HE MOXET OBbITh WHHUIIUATOPOM
NPU3HAHUA JIOKA3aTeIbCTB HEJOMYCTUMBIMHU, TMOCKOJBKY 3TO IPOTUBOPEUHT
IPUHIUITY OCYIIECTBIEHUS IPABOCYAUS HA OCHOBE COCTA3aTEIbHOCTH U PABHOIIPABHSI
ctopor®’. Mexy TeMm, JaHHOE IOJIOYKEHUE NTPOTHBOPeUnT acTh 4 crateu 88 YIIK
P®, npsmo mnpenycmarpuBarouieil mpaBo cyAa MO COOCTBEHHOM WHUIMATUBE IIO
VCKIIFOYEHHIO HEJIOIyCTHMBIX J0Ka3aTeiabCTB. boree Toro, cyn Kak €JUHCTBEHHBIN
Oprat, OCYIIECTBIISIFOIIMI NpaBocyAue, o0sA3aH HE JOMYCKAaTh HMCIOJIb30BAHHUE MPU
OCYLIECTBJICHUH TAHHOM JIEATEIbHOCTH J10Ka3aTeNIbCTB, MOJIYYEHHBIX C HAPYILIEHUEM
3aKOHA, B CWJIy TOrO, YTO MMEHHO CYyJI HECET OTBETCTBEHHOCTb 3a BBIHECEHHBIN

uToroBblii npurosop. Ilpencrasnsercs, uro B cratbe 229 VYIIK P® obpazoBancs
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npo0es 1Mo JaHHOMY BOTIPOCY, KOTOPBI BO3MOXKHO YCTPAHHUTh ITyTEM HU3MCHEHHUSI €€
pEeMaKIn, MPEAYCMOTPEB 00s3aTEIHHOE MPOBEICHUE MPEABAPUTEILHOTO CIYIIAHUS
BO BCEX CIIydasix, TPEOYIOIIUX PEIICHHs BOMPOCa O JOMYCTUMOCTH J10Ka3aTelIbCTB, B
TOM YHCJIE, KOTJa PEIIeHre BOIpoca O HEIOMyCTHMOCTH HEOOXOJAMMO MO0 MHEHHIO
cyna.

PaccmoTpenne Bompoca O HEIONMYCTUMOCTH JOKa3aTelIbCTB B  paMKax
MPEABAPUTEILHOTO CIYIIAaHUS HAYMHACTCS C 3acIylIUBaHUS OOBSCHEHHUS JIHIIA,
3asBUBIIETO COOTBETCTBYIOIIEE XOJaTalicTBO. B cilydae OTCYTCTBHUSI 3asBUTENS
XO/laTaliCTBa Ha  TPEABAPHUTEIBHOM  CIYIIAaHWUH, JIOMYCKAeTCS  OTJIAIICHHE
MIICHbMEHHOI'O X0JaTaiCcTBa 00 UCKITFOYCHUH JOKA3aTeIbCTBA.

[Tpy HEOOXOAUMOCTH TIOITICIKUT UCCIETOBAHUIO 0OCTOSATEIHLCTBA TPOU3BOJICTBA
MPOIIECCYaTbHOTO JEHCTBHS, HApYIICHHUE 3aKOHA, JOMYIIEHHOTO B XOJE €ro
IIPOM3BO/JICTRA.

[Ipyu wccnemoBaHUM  ATUX  OOCTOSATENIBLCTB  3aKOH  MPEIycMaTpUBacT
BO3MOYKHOCTh JIOTIPOCUTH CBHUICTEINS, TPHOOIIUTh K YTOJOBHOMY JETy JIOKYMEHT,
yKa3aHHBIA B XOJaTaliCTBE, OTJIACHUTh MPOTOKOJIbI COOTBETCTBYIOIIUX CJIEACTBEHHBIX
JNEUCTBUA W WHBIE JOKYMEHTBI, KOTOpPhIE HMEIOTCS B YIOJOBHOM JEJ€ WU
MpeCTaBIICHHBIC CYOBEKTaMU M yYaCTHUKAMH IIPOIECCa B CBSI3M C PACCMOTPEHUEM
XoJlaTancTBa.

[Tonq mpoTOKOIAMU CIIEICTBEHHBIX JEHCTBHMA W WHBIMH JOKyMEHTaMHU
MOAPa3yMEBAIOTCS T€ AKThI, KOTOPhIE MOT'YT IMTOATBEPIUTD 3asBJIICHHOE X01aTalCTBO O
NPU3HAHUM  KOHKPETHOTO  JIOKa3aTeNbCTBAa  HEAOMYCTUMBIM (K TIpUMeEpY,
CBUJIETEIHCTBO O PETHCTPAIIMU Opaka MOATBEP)KIACT CBOMCTBO, HA OCHOBAHUU YETO
Cynpyr OCBOOOXIaeTcsi OT OOSI3aHHOCTH CBHUJICTEIBCTBOBATH IPOTHUB OJIM3KOTO
POJICTBEHHHUKA).

OpmHako Ba)KHO TOHUMATh, YTO IIPH IIPOBEACHUN TaKUX JICHCTBUM, KaK J0Mpoca
CBUJIETEINSI, CyJl OTPAaHUYEH paMKaMHU 1O BBIICHEHHIO OOCTOSITENICTB, CBSI3aHHBIX C
HEJIOIMYCTUMOCTBIO JIOKa3aTeIbCTBA. B CBS3M ¢ 3THM JOMPOC CBUCTENS MOXKET OBITH
HaIlpaBJICH Ha BBIACHEHHE IOpPsJIKA MPOU3BOJCTBA CICACTBEHHOTO JCHCTBHUS, a HE

COACPIKaHMUA IMOJTYYCHHBIX B XOJ€ HETO CBC}ICHI/II\/’I.



Hekoropeie aBTOpbI yKa3plBalOT, 4YTO TMPHU PA3pelIeHUH BOmpoca O
HEJIOMYCTUMOCTH JOKA3aTelbCTBA Ha ATAaNe NPEABAPUTENBHOIO CIYIIAHHUS CYJI
OTPAHUYEH YCTAHOBIICHUEM HAJIMYWS WIHM OTCYTCTBUS HApYLIECHHUN YTrOJIOBHO-
MPOIIECCYaIbHOTO 3aKOHA M HE BXOJHUT B OOCYXJEHHE BOIpPOCa O JOCTOBEPHOCTH
JIOKa3aTelIbCTBa, IOCKOJIBKY OTO TpeOdyeT HEeMOCPEICTBEHHOIO UCCIEI0BAHUS
JI0KA3aTeNbCTBA, YTO He MpeayCcMOTpeHo Ha ganHoM stane®, [Togo0Hoe yTBEp:KIeHHE,
Ha TIEPBBIA B3IUISII, CTAaBUT IOJI COMHEHHE BO3MOXKHOCTHb BBISIBUTH OCHOBAaHHE
MPU3HAHUS JOKa3aTeNbCTBA HEJONMYCTUMBIM, KOTOPOE€, B HAIllEM IOHHMAaHUH,
BBIPAXKEHO BO BJIMSHHUM JIOMYIICHHOTO HAPYIICHUS 3aKOHA Ha JIOCTOBEPHOCTH
JI0OKa3aTenbCcTBa. Mexay TeM, Takue onaceHus: omuoouHbl. OnpeneneHue OCHOBaHUS
HEJIOMYCTUMOCTH JIOKa3aTeJbCTB, HE TPEOYeT YCTAHOBIEHHUSA JOCTOBEPHOCTH, H
COOTBETCTBEHHO, NPEAUIECTBYIOIIEH 3TOMY JAESATEIBHOCTA IO HCCIEAOBAHUIO
JI0Ka3aTenbCTB. J[OCTATOYHO JUIIb YCTAHOBHUTH, YTO HAPYIICHHE MOBJEKIIO Kakoe-
a100 COMHEHUE B Oy IyIIeH TOCTOBEPHOCTH.

[Tocne wuccnegoBaHus BcCeX OOCTOSTEIBLHOCTb, BBICTYIIMBAIOTCS MHEHHUS
YYaCTHUKOB  MPEABAPUTEIBHOTO  CIYIIAHUS  OTHOCHUTEIIBHO  JOMYCTUMOCTH
MIPOBEPSIEMOrO T0KA3aTEIbCTBA, ITOCIIE YETO CY/IbsI BRIHOCUT MOCTAHOBIICHUE TIO UTOTY
MPEABAPUTEIBLHOIO CIYIIAHUS.

OtmetuM, 4YTO Opemsi JOKa3bIlBaHUS HAIWYWA JOMYIICHHBIX HAPYIICHHM
TpeOOBaHUM 3aKOHA MPHU MOJYUYCHUH J0KA3aTEILCTB BO3JIAracTcsl Ha OCIapuBaroiiee
muno. Ilpu sToM mnoapazymeBaeTcs, 4YTO JHUIO JAOJKHO HE TOJBKO yKa3aThb Ha
JOMYIIIEHHOE HapYIIeHWE, HO W IOKa3aTh, YTO OHO BJIEUET 3a COOONH COMHEHHS B
JIOCTOBEPHOCTH JIOKa3aTeIhCTBa, KOTOPhIE HE MOTYT OBITh ycTpaHeHsl. [locie yero,
BBICITYIITUBAIOTCS JOBO/IBI, KaK MPaBUIIO, TPOKYPOpa, 00 OTCYTCTBUU HAPYIICHUS WA
MX HE3HAYUTENIBHOCTU. [l0 MTOTrYy NpenBapUTENbHOTO CIYIIAHWS CYIbS BBIHOCHUT
ITIOCTAHOBJICHHUE.

HekoTtopsie aBTOpBI B pab0Tax 0TMEYAIOT, YTO MPUHUMATH PEIICHUE 110 BOMTPOCY

HEJIOMYCTUMOCTH JIOKa3aTelibcTBa CyAy CIEIyeT IO XOay MpeaBapUTEIbHOIO

upcanor A.IO., Top6yno A.A. JIomycTUMOCTB OKa3aTeNbCTR B NPEBAPUTENLHOM CITyIIAaHUU. M., .C.91.
8 Kup A1O., Topbynos A.A. Jlony penBap y M., 2010. C. 91



CJIylIaHus, a HE MOocie ero nposeneHus®. [Iomo0HOe IPEeIIOKEHNE YUEHBIX BBI3BAHO
TEM, 4YTO B 3aBUCHMOCTH OT BBIHECEHHOIO CYAbEH PELICHHs, MOXKET CEPbE3HO
WU3MEHUTHCS TTO3UIMSI YUaCTHUKOB WJIM CYOBEKTOB MpoIlecca.

Tak, B ciiyyae npu3HaHUS CyJIOM HEKOTOPBIX JOKA3aTENbCTB HEAOIYCTUMBIMU U
B CBSI3U C 3TUM HEJIOCTATOYHOCTH MX JJII OOBUHEHHUS MPOKYpPOP MOXKET HU3MEHHUTH
OOBHHEHHE, OTKa3aThCA OT HEro B YacTU WJIM JaXKe MOJHOCThIO. Takxke, MOXKeET
X0JlaTalicTBOBaTh 00 UCTpeOOBaHWU JOIMOJHUTENBHBIX JIOKAa3aTE€JIbCTB, WM
MIPOBEIAECHUN JOTIOJIHATEIIBHOTO paccieIoBaHusl. [Tpun CBOEBPEMEHHOM
OCYULIECTBICHUM YKa3aHHBIX JEUCTBUI MPOKYpOpOM, OOECIEUUTCS HaJyleKalas
MOJATOTOBKA K PACCMOTPEHUIO Jielia N0 CYIIECTBY JIMOO BOOOIIE UCKIIOYATCS Clydau
HE0OOCHOBAHHOTO Ha3HAUYEHUs CyIeOHOTO 3acelaHusl.

B cBA3M ¢ 3THM npencTaBiseTcs, 4To pa3peIeHue BOIPOca O HEAOMYCTUMOCTH
J0Ka3aTeNbCTBA IO XOJy MPEABAPUTENBHOIO CIIyIIaHUsS OOECHEUYUT peasn3aluio
IPOLECCYaIbHBIX MPaB yYaCTHUKOB U CYOBEKTOB YTOJOBHOTO MPOLIECCa.

[Ipr3HaHne n0Ka3aTeNbCTB HEOONYCTUMBIMH HE O3HAYAET UX HU3BATHE WU
yHHUTOXKeHUE. HenonmycTumele 1oKa3aTenbCTBa COXPAHSIOTCS B JI€JI€ U MOTYT OBITh
MOBTOPHO MPOBEPEHBI HA MPEAMET MX JOMYCTHUMOCTHM KaK Ha CTaJud CyAeOHOro
pa30upaTenbCcTBa, TaK U B aleJUISIIMOHHOM U KacCalluOHHOM ITPOU3BO/ICTBE.

BriHECcEHHOE TIOCTAaHOBJIEHUE CyZa O HENONYCTUMOCTH JI0KAa3aTelbCTBa HE
ABJISIETCS OKOHYATEJNBbHBIM, M YYAaCTHUKH ITPOLECCA MOTYT 3asBUTh XOJATANCTBO O
IIOBTOPHOM  PAaCCMOTPEHUU BOIIPOCAa  JOMYCTUMOCTH HCKIIOYEHHBIX PpaHHEE
JI0KA3aTEIbCTB.

CtouT OTAENBHO OTMETUTH NPEAYCMOTPEHHOE YacThio 5 crathu 234 YIIK PO
MOJIOKEHUE, 3aKkpervisioniee: «B ciaydae, eciam cTOpOHOM 3asBIIEHO X0JIaTaliCTBO 00
VCKJIFOYEHNH JJOKA3aTENbCTBA, CY/Ibs BBISICHAET y IPYTOM CTOPOHBI, UMEIOTCS JIN y HEE
BO3PAKEHUSA IPOTUB JAHHOIO XoJaraucTBa. IIpm OTCYTCTBHM BO3paX€HHU CyIbs

YAOBJICTBOPACT XOHaTaﬁCTBO N BBIHOCHUT IIOCTAHOBJICHHMC O HA3HAYCHHH CYI[G6HOFO

8 Panyrnas H.B. Iopsaok paspeleHns Ha NMPEABAPUTENLHOM CIIEACTBHH XOJaTaliCTBA O PACCMOTPEHMH JIENA CYJIOM
NpUCSHKHBIX // PaccMoTpeHue nena cyioM npucspkHbIX. Bapiasa, 1997.



3acellaHus, €CIIM OTCYTCTBYIOT MHBIE OCHOBAHMSI JJIS MIPOBEICHUS MPEIBAPUTEIHHOTO
CITYIIIaHUSD).

W3 coneprxaHusi JaHHBIA CTAThU CIEAYET, YTO TIPU HAMYUH COTJIACHS IPYTOU
CTOPOHBI C 3asBJICHHBIM XOJATAaHCTBOM, CyJ TPUHUMACT pPEIICHHE O €ro
yIOBJICTBOPEHUN 0€3 pacCMOTpPEHHUsS MO cyliecTBy. HEeBO3MOXKHO COTJIACHUTHCS C
JIOTUKOM 3aKOHOATEsI TPH KOHCTPYUPOBAHUH JAHHON HOPMBI, TOCKOJIBKY ITPH TAKOM
MOJIXOJI€ PEIICHUE Cy/la CTABUTCS B 3aBUCHMOCTD HE OT HapyIICHUH MPOIeCCyaTbHON
dbopMBI  TOKA3aTENbCTBA, KOTOPBIC SBJISIOTCS OCHOBAaHUEM ISl MPU3HAHUS
JIOKA3aTeNIbCTBA HEJIOMYCTUMBIM, a OT COTJIACHS WJIM HECOTJAcHUs APYTroro CyObeKTa.
[Ipu3Hanne noKa3aTeahLCTBA HEAOIMYCTUMBIM BIICUET CEPhE3HBIC TIOCIEACTBUS B BUC
JUIICHUS JI0Ka3aTeNbCTBA IOPUAMYECKOTO 3HAYEHHUS, YTO MOXKET 3HAUYUTEIHHO
MOBJIMATh HA UTOTOBOE PEIICHHUE IO JIeNy, B CBS3H C YeM CYJ JTOJDKEH MPUHUMATH
pelieHue HE3aBUCHMO, CaMOCTOSITEIBHO —paccMmaTpuBas —Kaxjaoe Mojo0Hoe
XOJaTaMCTBO I10 CYIIECTBY.

Tem He MeHee, Kak IMOKa3bIBAeT NPAKTHUKA, OCHOBHAS Macca 3asBICHHBIX
XO0JIaTaliCTB OTHIOJb MIPUXOAUTCS HE HA MpeABapUTeNbHOE ciaymanue. [Ipaktuyecku
BCEC XOJaTaliCTBa O TMPU3HAHUM JI0OKA3aTCIBCTB HEIOMYyCTHMBIMH 3asSBIISIOTCS
aJBOKaTaMyd Ha CcTaauu cyaeOHoro pazbuparenbctBa. OO0 3TOM CBUIACTENHCTBYET
aHaJIM3 3asBJICHHBIX X0JIaTalCTB aJJBOKATOB, MOJYUYEHHBIX ITyTEM CIUIONIHONW BEIOOPKU
OT OJHOTO W3 aJBOKATCKMX oOpa3oBaHuil T. KpacHosipcka, rie Bce pacCMOTPEHHBIC
XoJlaTalicTBa OBUIM 3asBJICHBI B TECYCHHHM PACCMOTPEHMs Jieia 1Mo cymiecTBy. Kak
YKa3bIBAJIOCh paHHEe, MPUYMHOW TaKOW TAKTHUKU aJBOKaTa, SBIISICTCS J>KCIIAHUE HE
YCTPaHHTH JAOIYIICHHBIC HAPYIICHHS CyOBbEKTOM, a UCKITFOUNTh TAKOE JT0KA3aTeIbCTBO
KaK HEJOMYyCTUMOE M TE€M CaMbIM YMEHBIIUTH JIOKa3aTeIbHYI0 0a3y BHHOBHOCTU
CBOETO JIOBEPUTEIIS, UTO 00YCIOBICHO HEBEPHBIM IIOHUMAEM CBOCH POJTH B YyTOJIOBHOM
nporecce.

[IpeacraBnsieTcsi,  9TO  TPEAYCMOTPEHHBIA  TOPSIIOK  HCKITIOYCHUS
HEJIOMYCTUMBIX JOKA3aTeJIbCTB HA MPEIBAPUTEIHLHOM CIYIIAHWHA WCIIONB3YEeTCS W B
pamMKax cyaeOHOro pa3zOupaTenbcTBa. JTO CBSI3aHO C TEM, UYTO JAHHBIM BOIMPOC

pa3penaeTcsi OJHUM U TEM KE OPTaHOM — CYJIOM, TOJIJIEKAT YCTAHOBJICHUIO OJHU U T



Ke 00CTOATENhCTBA — HApyIICHHE TPeOOBAaHWU 3aKOHA BBI3BIBAIOIINE COMHEHUS B
JIOCTOBEPHOCTH U HEBO3MOXKHOCTh X YCTPAHEHUSI; UCIOJB3YIOTCA TE€ K€ CPEJ/ICTBA,
TaKue Kak: JOMPOC yYaCTHUKA CIEACTBEHHOIO NEHCTBHUS O XOJI€ €r0 MPOM3BOJICTBA,
MPUOOIIIEHUE MPOIIECCYATBLHBIX JOKYMEHTOB, TTOATBEPKAAIONINX TOT WU WHOU (haKT
HapyIlICHUSI.

[IpenBocxuTM BOMPOC YMUTATENS, IMOYEMY MPEAYCMOTPEHA BO3MOKHOCTh
peleHus BOIpoca O HEJOMMYCTUMOCTH B Cy1Ie0HOM pa30upaTenbCTBe, €CIH MpoLeaypa
€ro pa3pelleHus B CyIcOHOM CITyIIIaHUU U pa30upaTesibCTBE OJJUHAKOBASI: BO-TIEPBbIX,
O HEKOTOPBIX HAPYLICHUSIX TPEOOBAaHUU 3aKOHA MOXET CTaTh U3BECTHBIM B XOJIE
cyaebHoro pasouparensctBa. K mnpumepy, o TOM, 4YTO JOONPOC CBUIAETENS Ha
IIpeIBapUTEILHOM CJIEICTBUU OBLI MPOU3BeieH ¢ HapyiieHuem HopM YIIK PO, moxer
CTaTh U3BECTHBIM TOJIBKO B XOJE TOTO, KaK CBUCTEIb 3asBUT 00 3TOM B CyAeOHOM
pazOupatenbcTBe. Bo-BTOpBIX, 3aKoHOAATeleM MPEAYyCMOTPEHa BO3MOKHOCTh
3asiBUTh XOJATaliCTBO 00 pacCMOTPEHHMU BOMPOCA JOMYCTUMOCTH HCKIIOYEHHOTO
paHHee Jl0Ka3aTesbCcTBa (4acTh / cTaThu 235), YTO MOXKET OBITh OCYIIECTBICHO
TOJIBKO B paMKax CyZeOHOTo pa3OupaTeibCTBa.

Takum 00pa3oM, HCCIEIOBaHHE MEXaHU3Ma TMPUHATUS PELICHUS O
HEJIOMYCTUMOCTH J0Ka3aTeIbCTB MOKA3aJI0 CYIIECTBOBAaHUE PA3HOTO Poja mpodieMm.
Bo-niepBeiX, HE 110 KOHIIA MPOPaOOTAaHHBIM MOPSIOK MPUHATHS TAKUX PEIICHUN
HEKOTOPhIMU CyObeKTaMHU. B 4YacTHOCTH, B OTHOIIEHUU NPOKypopa CleayeT
KOHCTaTUPOBaTh  OTCYTCTBUE  pPEAJIbHOTO  MEXaHM3Ma 10  pealn3aluu
MPEOCTaBJICHHOIO €My TIipaBa. Bo-BTOpBIX, HaaM4yue NPOTUBOPEUUBBLIX HOPM,
3aTPYIHSIONIUX NPUHATHE PEIICHUN O HEIOMYCTUMOCTHU JJOKa3aTeIhCTB Ha IIPAKTUKE.
HarnsigaelM npuMepoM cily>KaT HOPMBI, PETYJIHPYIOIMINE BO3MOKHOCTh MPHUHATHUSA
pelIeHUs 0 HeIOMyCTUMOCTH JI0OKa3aTeIbCTB CYJ0OM Ha MPEIBAPUTEIILHOM CITyIIIaHUU.
B-TpeTbux, naxke 3aKperieHHbIE HEKOTOPhIE MEXAHHU3MBbI 10 MPUHITHIO PEIICHUHN O
HEJIOMYCTUMOCTH JIOKA3aTelIbCTB «HE paboTaloT» B CUJIy HEBEPHOTO IMOHUMAHUS
OTHOIIICHUN MEXITy CyObeKTaMH U yYaCTHUKAMHU YTOJIOBHOTO TpoIlecca, YTo TpeOyeT
COBEPIIEHCTBA HE TOJIbKO 3aKOHOJATENIbCTBA, & MPEXKIE BCEro, MPaBOCO3HAHUS

[IPaBOIPUMEHUTEIICH.



Hamu yMBIIIIIEHHO yIYIIEHO PACCMOTPEHUE BOIIPOCAa O MOMEHTE Pa3peIICHUs
CYZIOM 3asiBJIEHHBIX XOAATalCTB B X0/1€ CyA€OHOT0 MPOU3BOCTBA B paMKaX 3TOM 4acTu
pabothl. B cuity cBoeil BAXKHOCTH, OH TpeOYeT OTIAEIBHOTO PACCMOTPEHUS, B CBSI3U C
4yeM OBLJT BBIJICTICH HAMU B OTZICTBHBIN maparpad padoThl.

§ 2 MoMeHT pa3pelieHHsI CyJIOM X0aTAlCTBA 0 HEAONMYCTHMOCTH
A0KA3aTeJIbCTB

OgHuM U3 BONPOCOB MPOLECCYAIBHOINO MEXaHU3Ma MPUHATUS DPEIICHUS O
HEJIONYCTUMOCTH JOKa3aTEIbCTB SIBJISECTCA MOMEHT Pa3pelICHUs CYJOM 3asiBJICHHBIX
XO0JIaTaliCTB 00 HCKIIFOUEHHHM HEIONMYCTHMBIX J0Ka3aTenbcTB. Ocobasi 3HaYMMOCTb
JAHHOT'O BOITPOCA 3aKJII0YAETCS B TOM, YTO PA3PELIEHUE M0 CYIIECTBY XOJATalCTBa O
HEJOMYCTUMOCTH J0Ka3aTeJIbCTB CEPbE3HBIM 00pa30M BIIMSET HA UTOTOBOE pEIICHUE
CyZla IO YTOJOBHOMY JENy, a TAKK€ B 3aBUCUMOCTH OT TOTO, B KAKOW MOMEHT OHO
OyAeT pa3pelieHO 3aBUCUT BO3MOXKHOCTh IO pealM3alliy MPOLECCYalbHbIX IpaB
YYaCTHUKOB U CYOBEKTOB YTOJIOBHOTO MpOIIECCa.

CnenuanbHONM HOPMBI, PETYJIHPYIOIIEM MOMEHT Pa3pelICHHsl XOJaTailCcTBa O
HEJOIIyCTUMOCTH JOKa3aTeIbCTB B 3aKOHOJAATEIBCTBE HE IPEIYCMOTPEHO, B CBA3U C
YeM JaHHBIA BOMPOC MOAMNANAET MOJ PErYIMPOBAHHUE 00IIed HOpMBI. Tak, coraacHo
cratbe 121 VIIK P®: «xomatalicTBO MOMJICKHUT PACCMOTPEHHUIO U Pa3pEHICHUIO
HEIIOCPEACTBEHHO I10CIIE €ro 3asBICHUNY.

OpnHako Ha MpakTUKE Cy/bl, KaK MPAaBUII0, UTHOPUPYIOT TpeboBaHue ctatbu 121
VIIK u oTkianbIBalOT MOMEHT pa3pelieHus XoAaTaiicTBa MO CYIIECTBY Ha Oosee
no3aHuM sTtan. OOpMyNIHPOBKM B BBIHECEHHOM IIOCTAHOBJIEHUM MOTYT OBITh
Pa3JIMYHBIMU:  «PA3PELINTh  3aABJICHHOE XOJATAMCTBO MO CYIIECTBY IIOCIE
UCCIIEIOBAHUSI BCEX MAaTEpPHUAJIOB JEJay; «Pa3pelInuTh 3asBJICHHOE XOJATACTBO IO
CYILIECTBY B COBEHIATEIBbHON KOMHATE MPU MOCTAHOBJIEHUH IIPUTOBOPA»; «OTKA3aTh B
paspelieHud  XOoJaTaiicTBa IO CyIIEeCTBY Ha JaHHOM JTame  CyneOHOoro
pa30upaTenbCTBa, MOCKOJIBKY IaHHOE X0/1aTalCTBO 3asIBICHO MPEKIECBPEMEHHOY.

Taxk, Mo yrosioBHOMy jeiy 0 OOBUHEHHIO JUIA B COBEPUICHUH TPECTYILICHUS,
npeaxycMoTpeHHoro 4. 3 ¢T. 290 YK P®, cynom He ObLIM paccMOTPEHBI 3asBICHHBIC

CTOpOHOfI 3alIUThI XO)IaTaﬁCTBa O HCAOMYCTHUMOCTH MW HCKIIOYCHHUHW M3 YHUCIIa



JTI0Ka3aTeJIbCTB IMCKA C AyU03aMChI0, CTEHOTPaMMBbI pa3roBopa, IpOTOKOIa OCMOTpa
MeCTa MPOUCIIECTBUS U IPYTUX JOKA3aTEeIbCTB. X0/1aTaliCTBa OBLIN OCTABJICHBI CYOM
6e3 YIOBJIETBOPEHHS, IOCKOJIBKY CY/I TPU3HA UX HPEXKIECBPEMEHHBIMU L,

CormacHo apyromy MHOpuMepy, B CylIeOHOM 3acelaHhd 110 PACCMOTPEHHUIO
YTOJOBHOTO JieJla CTOPOHOM 3alllUThl OBUIM 3asiBICHBI HECKOJBKO XOJATaHCTB O
MPU3HAHUU Psiia JOKA3aTEIbCTB HEJAOMYCTUMBIMU 10 TEM OCHOBAHUSIM, YTO OHU ObLIN
MOJIy4eHBbl IOCJIE BO3BpaTra Jeia MpOKypopy B XOJ€ JOMOJIHUTEIBHOIO
paccienoBanus. Cyll OcTaBWII JIaHHbIE XOjaTaiicTBa 6€3 pacCMOTpEHUs, yKa3aB Ha To,
YTO pa3pelIeHrEe XOAAaTaiCTBa MO CYIIECTBY BO3MOXHO IOCJIE€ COBOKYITHOM OLEHKH
JTIOKA3aTeNIbCTB, KOTOpas OyAeT OCYIIECTBIEHA IMPU BBIHECEHHUH OKOHYATEIBHOTO
pemenus 110 geny’ . Takux OpEMeEpPOB MOKHO HPHUBECTH MHOKECTBO.

OTOT MOMEHT ocTaeTcs 0e3 0co00ro BHUMaHUSI CO CTOPOHBI YYEHBIX U MOYKHO
HAWTH JIUIIb HEOOJBIINE 3aMETKH 0 3TOMY IMOBOJY B HAay4HBIX pabOTax y4YeHBIX,
MOCBSIIIECHHBIX PA3JIMYHBIM TeMaM. Mexay TeM, TaKe B CKYIOW OCBEIIEHHOCTH 3TOTO
BOIIPOCA B HAYYHOU JIUTEPATYPE MOKHO MPOCIEAUTH Pa3pPO3ZHEHHOCTh MHEHHUI.

Ocsemas mpobnemsl pazpemienust xonaraiicte M.B. IlanpumkoBa B cBoeit
paboTe yKa3bIBae€T, YTO TaKyl0 MPAKTUKY CYAOB HEIb3sl MPU3HATH OTBEUAIOIICH
Ha3HAYEHUIO YrOJOBHOTO CyJompou3BoACTBa. (OHa yKa3blBaeT, 4YTO: «OTKa3
paccMaTpuBaTh XOJATailCTBO HAa MOMEHT €ro 3asBIICHUS, OTJIOXKEHHE €ro
pPacCMOTpPEHUsST HAa OKOHYaHUE CYAEOHOro CIENCTBUA, JTUOO PACCMOTPEHHE €ro
OJIHOBPEMEHHO C BBIHECEHHEM MPUTrOBOPA HETATUBHO BIIUSIET HA OLIEHKY CYJIOM BCE
COBOKYITHOCTH JIOKa3aTeIbCTB, MOJIO)KEHHBIX B OCHOBY IMPUTOBOPA, YTO MOPOKIAET
COMHEHUS B 3aKOHHOCTH U CIIPABEIIUBOCTH MOCIEIHETO» 2,

JIEUCTBUTENBHO, OTJIOKEHUE pa3pelICHUs] XOJATauCTBa O HEAONYCTUMOCTH
JIOKa3aTeIbCTB HAa MOMEHT BBIHECEHHSI WTOTOBOTO PEIICHHUS MOXXET HETaTUBHO
OTPa3UTHCS HA 3aKOHHOCTH U CIIPABEIJIMBOCTH MPUTOBOPA. ITO CBSA3AHO C TEM, YTO HA

dTame BBIHECEHUS MPHUTOBOpa Cya (OPMHUPYET HTOTOBYIO TO3UIIMI0 HAa OCHOBE

" TMocranosnenue [pesumuyma Pocrosekoro o6mnactaoro cyaa ot 09.04.2015 Ne 44-y-43 // CTIC «KoncymnbrantIlnrocy.
" O630p aneNIAIMOHHON M KacCAllMOHHOW TPAKTUKU CYJAEOHOM KOJUIETMH IO YTOJIOBHBIM JjejiaM KpacHOSpcKoro
kpaesoro cyzna 3a 2014 r. (yrB. [Ipesunuymom Kpacuosipckoro kpaesoro cyna 03.02.2015) // CIIC «KoncynsrantlLimocy.
"2 TManbuukoBa M.B. OcOGEHHOCTH paspelIeHusl XONATaliCTE Y4aCTHUKOB CyleOHOrO pasoupaTenbcTBa B YTOJOBHOM
nporecce / AnBokar. 2012. Ne 1. C. 25-33.



NPEALIECTBYIOIENH JEATEIbHOCTH IO HCCIEAOBAHUIO JO0Ka3zarenabcTB. Ecou cyn
OTJIOKHJI pa3pellieHue MO CYIIECTBY XOJATaiicTBa O HEIONYCTUMOCTA Ha MOMEHT
BBIHECEHUS IPUTOBOPA, ITO O3HAYAET, UTO JOKA3ATEIbCTBO, IOMYCTUMOCTh KOTOPOTO
OCIIapUBaeTCsl, ObUIO BKJIIOYEHO B OIEHKY Ha CTaguu CyIeOHOrO CJIEACTBUA U
UTOTOBBIN BBIBO/I, B TOM 4HcCIIe, OyZET OCHOBBIBATHCS HA 3TOM JI0KA3aTeIbCTBE. TaKoi
MOAXO/l B KOPHE HEBEPHBII.

OTkJagpIBaTh PACCMOTPEHUE XOJIaTaliCTBA O HEJOMYCTUMOCTU JOKa3aTeNIbCTB
HEJb3d HE TOJHKO Ha MOMEHT BBIHECEHHS MPUTOBOpa, HO M Ha KOHEIl CyJeOHOro
CIIEICTBHUS. DTO CBA3aHO C TEM, YTO HEMOCPEJICTBEHHOE HCCIEIOBAHUE JOJKHO
IPOBOJUTHCSA TOJIBKO B OTHOIIEHHH «HAJEKHBIX», C TOUKH 3PEHUS MPOLECCyaTbHON
(GopMbI, 10Ka3aTENBCTB, YTOOBI 00ECHEUUTh OOBEKTUBHOCTh BBIHOCUMOTO UTOIOBOIO
no Jeny peuieHus. boiee TOro, HCCIENOBaHMIO HE JOJDKHO IOABEPrarhbCs
JI0Ka3aTeJIbCTBO, JOIYCTUMOCTh KOTOPOI'O OCIIAPUBAETCS, B TOM YHUCIIE U IOTOMY,
4yTOOBI CyJ paspelan XoJaTaliCTBO MO CYIIECTBY, YYUTHIBasg IMPU 3TOM TOJBKO
XapakTep MW CTENEeHb JOMYUIEHHOTrO HAapyUIeHHs, a HE 3HAaY€HUE JAHHOIO
JI0KAa3aTeJIbCTBA [10 PACCMAaTPUBAEMOMY JEITY.

OnHako HE BCE YYEHbIE MNPUICPKUBAIOTCS TAaKOW MO3uluu. B yacTHOCTH,
A.C. 3uHOBBEB 10 JIAaHHOMY BOIIPOCY TOBOPUT 00 oOpatHOM. OH YTBEpXkKIAeT, YTO
«TIOTIBITKA BHEAPUTH MOJOOHOTO POJia MPAKTUKY HE3aMEIJIUTEIIBHOTO pa3pelieHus
3asiBJICHHBIX XOJATAMCTB B CTAIUIO CyIE€OHOIO CIEICTBHS YIIEpPOHbI U M3HAYaIbHO
BpEJHBI YXKE TMOTOMY, YTO MPUBEAYT K «aHAPXUU» B CYyIACOHOM 3acelaHuu, K
HapYILIEHUIO MOPSAKA BEJAEHUS MPOLIecca W UCCIENOBAHMS JI0KA3aTeNIbCTB, TaK Kak
MOTYT 3asiBIATBECS CTOPOHAMH B IFOOOH MOMEHT CyAeOHOro cieacTBus» °. Takxke,
aBTOP YKa3bIBAET, UTO TAKOW MOAXO]] HE TOJIBKO SIBJSIETCS MOJE3HBIM, HO U 3aKOHHBIM,
nockoJibky YIIK P® He comepxkuT 00s13aHHOCTH CyJia pa3peniaTh X0/1aTaiicTBO cpasy,
a ¢dopmynupoBka crtatbu 121 VIIK P®, Ttpelyromas «HEMOCPEICTBEHHOTO

paspCUICHUA XOﬂaTaﬁCTBa ocCJiC C€ro 3aidBJICHHUA», TPAKTYCTCA HCCICAOBATCIIIMU

8 3unoebes A.C. O nporusopeunBoctd HopM YIIK P®, periaMeHTHPYIOIIMX PACCMOTPEHUE W Pa3pEIIEHUE CYI0M
XOJIaTaiiCTB YYaCTHHUKOB MPOLECCa B YTOJIOBHOM CYIONPOU3BOACTBE // YTonoBHOE Cynonpon3BoacTso. M., 2009. Ne 2.
C.21-24.



HEBEPHO, MOCKOJIbKY «HEMOCPEICTBEHHO» HE SIBISETCS CHHOHMMOM «HEMEIJIEHHOY
KaK MPUHATO CYUTATH YUCHBIMH.

CornacuTbCsi ¢ aBTOPOM TAKOTO MOAX0/1a MOKHO TOJIBKO B TOM, YTO YYAaCTHUKHU
mpolecca MHOTNA 3J70yNOTPeOsSIOT MPEIOCTaBICHHBIM UM TPaBOM Ha 3asBICHHE
XoJaTaiicTB B JII00OM1 MOMEHT CyJaeOHOro pas3OupaTenbcTBa sl 3aTSATUBAHUSA
CyaeOHOro pasoupaTenbcTBa, WIM Kak Bblpasuics 3uHOBbeB A.C., co3naHus
«aHapxum». O0 3TOM CBUAETEILCTBYET MPHUMEP M3 CyICOHON MPAaKTUKH, COTIACHO
KOTOPOMY I10 YTOJIOBHOMY 1€y 110 OOBHHEHMIO JIMIIAa B COBEPILIEHUU MIPECTYIUICHHUS,
NPELYCMOTPEHHOIO M. «0» 4. 2 cT. 199 YK P®, cTtopoHO# 3amuThl OBUIO 3asiBIEHO
oonee 300 xomaraiicTB 00 HWCKIIOUYEHMHM JOKA3aTelbCTB B CBSI3U C HX
HEIOMyCTUMOCTEIO Y. Tlociie ux 3asBJIeHUs Cy/l IPMHSI PEUICHUE 110 KaXKIOMY U3 HUX
110 OCTaBJICHHUIO O€3 pa3pelieHus], OTI0KUB MPUHATHE PEIICHHs Ha KOHEI] CyJIeOHOTrO
paszbuparenbcTBa. HeTpyAaHO mpeacTaBUTh, YTO pa3pellieHue Ka)JI0ro 3asBIEHHOTO
XoJaTaiicTBa cpa3y MOCje €ro 3asBICHHs MOTpeOOBano Obl OTPOMHOE KOJIMYECTBO
BPEMEHU U PACTIHYJIO ObI CyJIeOHOE pa30upaTesbCcTBO HE HA OJIMH MECHILI.

OpHako pemarp Takyro MpooieMy ¢ ITOMOIIbIO JINIIEHUS JIUL, YYaCTBYIOIIUX B
Jiene, MpaBa Ha 3asBICHUS XOJATaWCTB B JII0OOOM MOMEHT — HENb3s. 3asBIICHUE
XOJaTaliCTB y4yaCTHHUKaMHU YTOJIOBHOTO IIpolLlecca SIBJISETCS MEXaHU3MOM IO
OTPaHUYCHHUIO OOBHHUTEIBLHOTO VYKJIOHA CyOBEKTOB YyroioBHoro mpoiecca. C
MOMOIIIBIO 3asBJIICHUS XOJJaTaICTB O HEJOMyCTUMOCTH, YIACTHUKH TPOIecca TOHOCAT
70 cyJa UH(pOpMAaIMIO O HapyLIEHUSIX OpraHaMy MPEeJBAPUTEILHOTO paccie0BaHus
TpeOOBaHMI 3aKOHA, OIEHUBAsT KOTOPBIE CYyJl MPUXOIUT K BBIBOIY, MOXKET I OH
JIOBEPATH TAKUM JI0Ka3aTeILCTBAM JINOO HET.

BbIxogoM MOXeET cTaTh yKa3aHME€ B 3aKOHE Ha BO3MOXHOCTbH 3asiBICHUS
XOJaTaiicTBa O MPU3HAHUU JIOKA3aTEIhCTBA HEIOMYCTUMBIM IO OJHOMY U TOXE JKe
OCHOBAHUIO MOKET OBITh 3asIBICHO OAMH pa3. [lojaraeM, 4To Takoe BBEJCHHE CMOXKET
OpEeIOTBPATUTh CTPEMJICHHE OTACNbHBIX YYaCTHUKOB IMPOLECCAa  YMBIIIEHHO

3aTATUBATh CyJe0HOE pa30upaTeIhCTBO.

™ Kanuukuna JI., Bacses A. 3asBieHuMe M paspelleHHMe MOBTOPHBIX XOJATAHCTB O NMPHU3HAHWM HENONYCTHMBIMU
JIOKa3aTeNbCTB M0 YIOJIOBHBIM Aenam // YronoBHoe mpaBo. 2009. Ne 3. C. 81.



Cnenyer ormetuts no3uuuun  BepxoBHoro Cyma P®, a Takxe
KOHCTUTYIIMOHHOT O Cya, KOTOPBIE COEPKAT OTHOLIEHUE K PACCMATPUBAEMOMY HAMHU
BOIIPOCY.

BepxoBHbI1 cyn yka3ai, 4To ocTaBjieHHE 0e3 YIOBIECTBOPEHUS XOAaTalCTBa O
IPU3HAHUM J0Ka3aTeNbCTBA HEIOMYCTUMBIM IPOTUBOPEUYUT TpeboBanuio 121 craTeu
VIIK P®, npeaycMarpuBamolied pacCMOTPEHHME U pa3pelieHue XOJaTaicTBa
HETIOCPEICTBEHHO MOCTIE €ro 3asBieHus . B cBoro ouepens, Koncturynmonnsiii Cy
OTMETHJI, YTO: «YCTPAHEHUE HENONYCTUMBIX JOKA3aTEIbCTB JOJHKHO OCYIECTBIATHCA
IIPEXKIE BCErO HA CTAJAUM NPEABAPUTEIBHOTO CIYIIAHUS, IPU 3TOM HE HCKII0YAETCA
BO3MOYKHOCTb Pa3pellIeHus BoIpoca 00 UX TOMyCTUMOCTH U Ha 00Jiee MO3IHEM dTalle
CyIOIIpOM3BOJACTBA — B TEX Cly4yasX, KOIZa HECOOTBETCTBUE JOKA3aTEIbCTB
TpeOOBAHMAM 3aKOHAa HE SIBISETCA Uil Cyda OYEBUIHBIM M TpeOyeT NPOBEPKHU C
TIOMOMIBIO IPYTHX JOKA3aTeIbCTBY o,

Hetpyano 3ameTuTh, Ha CKOJIBKO OOTeKaeMoil sBiseTcsl (HOpMyJIHpPOBKa
Koncturymmonnoro Cyna P®, kotopas HanpsiMyr0 HE TOBOPUT O HEOOXOAUMOCTH
HEMEJUIEHHOT'O pa3pelIeHUs] X01aTaliCTB O HEAOIYCTUMOCTH JI0Ka3aTenbCTB. OnHaKo,
BAKHO TO, 4TO KOHCTHUTYIIMOHHBIN CyHd YKa3blBa€T HA BO3MOYKHOCTH OTJIOKEHUS
paszpeleHus Ha 0oJiee MO3IHUMN ATAIl TOJBKO B UCKIIOUUTEIbHBIX CITydasX.

Ha Ham B3rasa, CIOXKHUBIIYIOCS CyAEOHYIO MPakTUKY IO OTJIOKEHUIO
paspenieHus xoAaraiicTBa Ha 0oJiee MO3AHUIM 3Tan MPaBOMEPHOUN Ha3BaTh HENb3s IO
psAAy NPUYMH.

Bo-nepBbIX, WHCTUTYT JONMYCTUMOCTH SIBISIETCS MEXAaHU3MOM, KOTOPBIA
MO3BOJISIET MCKIIIOYAaTh COMHUTENBHBIE C TOYKH 3pPEHHUS MPOLECCyabHONW (POpPMBI
noka3atenbcTBa. OH BBIpaKEH B 3aKOHOJATEILCTBE B ONPEACIEHHBIX TPEOOBaHUSX K
UCTOYHUKY HWH(OpManuu, CcyObeKTy, crnocobaMm mnoixydeHuss HUHGOpMaInH,
3aKPEIUICHUIO B IPOLECCYATIbHBIX JOKYMEHTAaX, OCHOBHOM LIEJIBI0 KOTOPBIX SIBIISETCS

oOecrieueHue AOCTOBCPHOCTHU, HAa CKOJIBKO 3TO BO3MOJKHO Ha PaHHHX OJTallaX. 910

> 0630p Kaccanmonroii npaktuku CyneGHON KOJUIErHH 1O yroJioBHeIM jenaM Bepxosaoro Cyna P® or 2006 r. //
Bronnerens BepxoBHoro Cyna Poccuiickoit denepanuun. 2007. Ne 9. C. 21.

® Onpenenenue Koncrurynnonnoro Cyna P® or 12.11.2008 Ne 1030-0-O // Bectnuk Koncrurymuonnoro Cyua PO.
2009. Ne 2.



YIOPOIIAET JATBHEHUIITYI0 paboTy CYOBEKTOB JOKA3bIBAHMUS, TIOCKOJBKY HE Ta€T BBOIY
JIOKA3aTeIbCTB B MPOLIECC, KOTOPbIE HE OTBEYAIOT TPEOOBAHUSAM AOIMYCTUMOCTH, a
3HAYUT BBI3BIBAIOIIME COMHEHUSI B MX JOCTOBEPHOCTH. VIMEHHO IMOATOMY OLIEHKA
JIOKAQ3aTeNbCTB HA MPEAMET UX JOMYCTUMOCTH JIOJDKHA MPOU3BOIUTHCA 3HAYUTEIBHO
paHbllle, 4eM Ha MPEeIMET OTHOCUMOCTU WJM JOCTOBEpHOCTU. Eciau ciegoBath
MpaKkTHKe, KOTopas chOpMHUPOBaAIach Ha CETOJHSIIHUN JeHb, TO CYJbl OCTaBJISIOT
OLICHOYHYIO JIESATEIIbHOCTh CBOWCTB JOKA3aTEIbCTB HA MOCJIEAHUNA MOMEHT, TEM
CaMbIM MOJABEpPrasi COMHEHHIO UTOTOBBIM BBIBOJI B €TI0 JJOCTOBEPHOCTH.

Bo-BTOpBIX, 3aKOHOmATENEM NPEAYCMOTpPEHA Ienas CTaaus, OCHOBHOE
HA3HAUYCHUE KOTOPOW 3aKJIIOYACTCA B OLECHOYHOW JEATEIBbHOCTH MPEICTABICHHBIX
JI0OKa3aTeIbCTB — cyjaebHoe pasouparensctBo. B VIIK P® wu Onpenenenuu
Koncturyunonnoro Cyna P® ot 12.11.2008 roma Ne 1030-O-0O, yka3biBaThCs, 4TO
BOIIPOC O JIOMYCTHUMOCTH JOKa3aTEJIbCTB JOJIKEH PELIATHCS MPEXKAE BCErO Ha dTare
MIPEABAPUTEILHOIO CIYIIAHUSA, ¢ TMOBTOPHOM BO3MOXKHOCTBIO IIPH HEOOXOIUMOCTH
BEPHYTbCSI K 3THM BOMNpPOCAaM B MOMEHT cyaeOHoro cieacTtBus. IlocraHoBiieHue
IIPUTOBOPAa MMEET MHOE HA3HAYEHHE, & UMEHHO MPUHSITHE WUTOTOBOTO PEIICHUS Ha
OCHOBE T€X J0Ka3aTeJIbCTB, KOTOpPbIC ObLIM OLIEHEHBI CYJAOM Ha ATame Cy/neOHOro
CIEACTBHUA. ITO eIlIe pa3 MOATBEPKAAET HEBEPHO CIOKHUBIITYIOCS CYICOHYIO TPAKTHKY.

B-Tpertbux, 3asiBJIeCHHOE X01aTalICTBO O HEAOTYCTUMOCTH JI0KA3aTEJILCTB BICYET
3a coOOl Cephe3HbIC MOCIEICTBUS B CIydyae €ro CBOEBPEMEHHOI'O Y/IOBJICTBOPECHMUSI.
Hckirouenue naxke OJHOrO JI0Ka3aTebCTBA M3 BCEU CHUCTEMbI, MOYKET MOIIATHYTh
CUCTEMY IIEJIMKOM W Kak CJIEICTBUE MW3MEHHThb MTOTOBOE pEIICHUE B
MIPOTHUBOMOJIOKHYIO CTOPOHY. OZTHAKO B CIIy4ae OTJIOKEHUS Pa3peIICHUS 3asIBICHHOTO
XoJ1aTaicTBa 00 MCKIIOUCHUH JI0KA3aTeIbCTBA B CBA3U C €r0 HEJAOMYCTUMOCTBIO Ha
OoJiee TO3MHUM OTal, TMO3BOJISIET JIOMYCTUTh COMHUTEIIBHOE C TOYKH 3pPEHUS
mpoleccyanbHOM (HOPMBI JOKA3aTEIHLCTBO K HMCCIICIOBAHUIO, TIO CyliecTBy. Jlaxke B
Cly4ae NpPU3HAHMS TAKOr0 JOKA3aTelIbCTBA HENONMYCTUMBIM B CHIIy CEPbE3HBIX
HapylIeHUH TpoIeccyaibHON (HOPMBI, €ro coJepKaHue OTKJIAIBIBACTCS B CO3HAHUU

CybH. HpI/I TaKOM IIOAXOAC BCJIHMKA BCPOATHOCTH TOI'O, YTO HCKIIIOYCHHOC



JIOKA3aTeIbCTBO HE OYJET MPUHATO BO BHUMAHUE CYJOM, TIPH BEIHECEHUU UTOTOBOTO
pEIICHMS.

B-4eTBepThIX, OTIOKEHUE pa3pelIeHHs] XOJaTalCTBa IO CYIIECTBY CO3/aeT
TPYAHOCTH U TOJTHOIICHHOW peain3allii CBOMX TMPaB M OTCTAWMBAHUS WHTEPECOB
yuacTHHKaMu 1pouecca’’. TIpexie BCero, 3To CBA3aHO € TEM, YTO YYaCTBYIOLIEE B
MPOIIECCE JIMIIO HE MOXKET MOJHOIEHHO c(POPMHUPOBATH CBOIO MO3HUIIUIO, MMOCKOJIBKY
Cyap0a OmpeneNieHHOTO J0Ka3aTelIbcTBa OCTAaeTCs Heu3BecTHOW. OUeHb SPKUM
IPUMEPOM SIBJITFOTCS IPEHUS CTOPOH, TJI€ MPEANoaraeTcsl BRICTYIUICHHE TIPOKYpOpa,
a 3aTeM aJIBOKaTa C peyblo, MOJKPEIICHHON JToKa3aTeabcTBaMU. OcoObIe CII0KHOCTH
MOTYT BO3HHKHYTH B TOM CiIy4ae, €CIH HEpa3pelIeHHOe XOJaTalCTBO O
HEJIOMYCTUMOCTH JI0Ka3aTeNIbCTB HE OIHO. B Tako# cutyanuu agBoKat U IpoKypop He
MOTYT B TIOJTHOH Mepe OOOCHOBATh CBOIO ITO3WMIIMIO, TIOCKOJBKY BCTAIOT TEpEn
BBIOOPOM: TUOO HAMEPEHHO HE CChIIATHCS HAa TaKUE JI0KA3aTeNIbCTBA, Cy/1b0a KOTOPHIX
HE U3BECTHA, JTMOO0 CChUIATHCS HA HUX, HO Oyy4u HE YBEPEHHBIMH B UX IOPUINYECKON
CHIIE.

Taxoke, 0OUeBUIHBIM ABJISIETCS TOT (PAKT, YTO MPEJOCTABICHHOE 3aKOHOIaTEIIEM
MPaBO Ha 3asBJICHUE XOAaTaNUCTB B JTI000H MOMEHT, KOT/1a JIUIO0 COYTET HEOOXOAUMBIM
JUTSI 3aIIUTHI CBOWX TIPaB U MHTEPECOB, CTAHOBUTCS HEJEHCTBYIONIUM. DTO CBSI3aHO C
TEM, UTO CY/ [0 CBOEMY YCMOTPEHHIO MOKET €0 OTJIOKHUTH Ha JIt000i 0oJiee o3 AHMi
JTarl.

Opnako ObLTO ObI HECTIPABEJIMBO OCTaBUTH 0€3 BHUMaHHUs OCOOBIE CiIydaw,
KOTJa CyJi He MOKET Pa3pellMTh XOJaTalicTBO cpasy HOCIe ero 3asBieHHs S, ITo
MOXXET OBITh CBSI3AHHO CO CJIO)KHOCTHIO TTOCTABJICHHBIX BOIIPOCOB, WJIM B CBSI3U C
HEO0OXOMMOCTBIO UCCIIEAOBAHMS 00CTOSATEILCTB, MOCTYKUBIIUX MPUYMHONU TAHHOTO
xonaraiictea’®. IlpeacTaBisercs, 4TO B TAKUX CUTYalUSX CyJ MOXKET OTJIOKHTH

paspCUICHUC XOI[&T&IZCTB O HCAOIMYCTUMOCTH 0 2Talla CYILGGHOFO CJICACTBUsA, B HAYAJIC

" Jluxapes U.B. [Tpu3sHaHKeE 10Ka3aTENLCTB HEJOMYCTUMBIME 10 HHUIMATHEE Cya // 3akoHHOCT. 2007. Ne 3. C. 14.

8 Omnpenenenne Koncrurynuonnoro Cyna PO or 12.11.2008 Ne 1030-O-O // Bectauk Koncturynmnonnoro Cyna PO.
2009. Ne 2.

" TanpumkoBa M.B. OcoGeHHOCTH pa3pelleHHs X04aTaiiCTB Y4aCTHUKOB CyAE€OHOr0 pa3OMpaTelbcTBa B yrOJOBHOM
cynomnpousBojactse / Agsokat. 2012. Ne 1. C. 25.



KOTOPOTO OH JIOJKEH PEeNIuTh CYAh0y yKa3aHHBIX B XOJATACTBE TOKA3aTENIbCTB,
MIOCJIC YETO OH MOXET MEPEUTH K MCCIICIOBAHUIO BCEX JOKA3aTEILCTB TI0 JICTY.
Taxum 06pazom, mpencTaBIseTCss BO3MOKHBIM U3MEHUTD PEAAKIUIO cTaThu 121
VIIK P®, yxka3zaB: «XO0JaTrauCTBO TMOIJIEKUT PACCMOTPEHUIO U PAPELICHUIO
HETIOCPEICTBEHHO TOCIIE €ro 3asBieHUs. B ciydasx, korna HeMeaIeHHOe TIPHHSITHE
pENICHUs TI0 XOAaTalCTBY, 3asBICHHOMY B XOJI¢ MPEABAPUTEIHHOTO PaCCiIeIOBaHuS,
HEBO3MOKHO, OHO JOJDKHO OBITh pa3pelieHo He Mo3J1Hee 3 CYTOK CO JHS €ro
3agBIICHUS. B cnyuasx, eciu HemeOllleHHOe NPUHAMUE peuieHUss N0 X00amaicmsy,
3A56/IEHHOM) 8 X00e CY0eOH020 pazoupamenbcmeda, HeBO3MONCHO, CYO 00JICEH €20

paspeuums 00 UCCIe008AHUSL O0OKA3AMENILCME 8 CYOeOHOM CIe0CMBEUU.



3akiroueHue

[IpoBeneHHOE HCCIENOBAaHUE MO3BOJSET CHENATh PAJ BAXKHBIA BBIBOJOB,
MMEIOIUX 3HA4YeHHEe KaK B O00JacTM HAyKH YrOJIOBHOTO TMpollecca, Tak M B
MPAKTUYECKOMN JEATENbHOCTH MPABOIIPUMEHUTEIIEH.

JlomycTUMOCTb NPEACTABISET coOo CBOWCTBO JIOKa3aTeIbCTBA,
PEryJIUpPYIOIIEro MpoIeCCyalbHyl0 (OpMy, a TakKe YCIOBHUS, CIIOCOOCTBYIOIINE
(GOpMUPOBAHUIO JT0KA3aTEIBCTB IIyTEM COOJIOJCHUS YCTAHOBJICHHBIX B 3aKOHE
TpeOOBaHUM K HMCTOYHUKAM, CYOBEKTaM TMOJy4YeHHUS M crnoco0aM TMOJyYeHHUS
uHbOpMaIny, a Takke crnocodbam ee puKcauu.

CnyxeOHasg poJib CBOWCTBA JIOMYCTHUMOCTU JOKAa3aTENbCTB 3aKIIOYaeTCs B
obecnieueHnn Oynaylied JOCTOBEPHOCTU JI0KA3aTEIbCTB, & TAK)XKE TapaHTHUPOBAHUU
COOJII0O/ICHUS 3aKOHHBIX TIPAB U HHTEPECOB JTMYHOCTH.

PaccMoTpeHHBIE TMO3UIMM YYEHBIX OTHOCUTEIIBHO OCHOBAaHUW MPU3HAHUSA
JI0Ka3aTEIbCTB HEJIOMYCTUMBIMU ITPUBEIIA K BBIBOJlY, UTO HE BCE HapYILICHUS 3aKOHA
JOJKHBI BJI€Yb YTPATy IOPUINYECKON CUJIbI IOKa3aTenbCeTB. OHAKO C IpeaaaraeMon
pa3nuyHBIMM aBTOpaMu auddepeHnanueld HapylmeHUH Ha «CYIIECTBEHHBIE» WU
«HECYUIECTBEHHBIE)» HEJIb3s1 COTJIACUTHCS BBUAY TOTO, YTO 3aKOHOJATEIb CBA3BIBAET
CYLIECTBEHHbIE HApyLIEHUSI C MHCTUTYTOM IEepecMoTpa CyAeOHBIX pEUICHUH B
KAacCallMOHHOM TMOPSIZIKE, & TAK¥KE B CUITY TOTO, YTO MPE/jIaraéMble MOHITHUS SBIISIIOTCA
OLICHOYHBIMH.

ITox ocHOBaHMEM HENOMYCTUMOCTH J0Ka3aTeIbCTBA CIEAYET IIOHUMATh TAKOE
HapylieHue TpeOOBaHMM 3aKOHA, KOTOPOE BIJIEUYET COMHEHHS B JIOCTOBEPHOCTH
JI0OKa3aTeyIbCTBa, W HE TMOMJICKUT YCTPAHEHUIO MPENyCMOTPEHHBIMU 3aKOHOM
cnocobamu. B cBo1o ouepeabr HapylIeHHs 3aKOHA, KOTOPBIE MOIAI0TCSl YCTPAHEHUIO
U MOTYyT BOCCTAaHOBUTH CBEACHHUS O JIOCTOBEPHOCTH HMH(POPMALMH, CIEIYIOT
MpPU3HABaTh IOPUJINUECKU HECYILIECTBYIOLIMMHU, B CBSI3U C YEM TaKHE JOKa3aTeIbCTBa
SABJISIFOTCS JOIYCTUMBIMHU.

Cnenyer OTMETUTbH, YTO HAPYIICHUSI MPOLECCYalbHBIX MpaB TakKe MOXKHO
MpU3HATh YCTPAHUMBIMHM, €CIM TaKW€ HAPYIICHWS HE TMOBJIEKIM COMHEHHH B

AOCTOBCPHOCTHU JOKaA3aTCIILCTBA. O)IHaKO 9TO HC€ O3HA4YacCT JICTAJIN3all1uIO HaPYIHCHI/Iﬁ



IpaB JUYHOCTH, MOCKOJBKY (PaKThl TAaKUX HAPYIIEHUH JTOJDKHBI C HEM30EKHOCTHIO
BJI€Ub JUCIHUILUIMHAPHYIO OTBETCTBEHHOCTh CYOEKTOB, KOTOPBIE UX JOIMYCTHIIH.

OTaenbHO CllelyeT BBIACIUTh HAPYIICHHs] KOHCTUTYLIHOHHBIX HOPM, KOTOPBIE B
JI000M Cilydae BIEKYT MPU3HAHUE JO0KA3aTeIbCTB HEIOMYCTUMBIMU U HE TPEOYIOT
YCTaHOBJICHHMSI BIMSIHUS TaKOT'O HAPYLIEHUS HA JOCTOBEPHOCTH JI0KA3aTENbCTB.

HccnenoBanre MexaHUM3Ma INPHUHATHS —PELIEHUS O  HEJOIyCTUMOCTH
JI0Ka3aTeIbCTB [I0KA3aJI0 CYIECTBOBAHNE PA3HOTO poJa MpooIieM.

Bo-niepBbIX, HE 10 KOHLIA TIPOPAOOTAHHBIN MOPSIOK IPUHATUS TAKUX PEILICHUIN
HEKOTOPBIMU CyObeKTamMH. B dYacTHOCTH, B OTHOLIEHUH WPOKYypopa CIEAyeT
KOHCTATUPOBaTh  OTCYTCTBHE  PEAJIBHOTO  MEXaHU3Ma 1O  peaM3alnu
IIPEJOCTABICHHOIO EMY IIpaBa.

Bo-BTOpBIX, Hamuyue NPOTUBOPEUYMBBIX HOPM, 3aTPYAHSIOMINX MPUHATHE
pELIEHUI O HEAOIYCTUMOCTH J0Ka3aTeNIbCTB Ha IpakThKe. HarmsaaelM npumepom
CIIy’)KaT ~ HOPMBI,  PETYJIUPYIOLIME  BO3MOXKHOCTb  IIPUHATUS  PELICHUS O
HEJIOIIyCTUMOCTH JOKA3aTEIbCTB CYAOM Ha IIPEABAPUTEIBHOM CIyIIAHUU.

B-tperbux, HOake 3aKpeIICHHbIE HEKOTOPBbIE MEXaHU3MBbl [0 IPUHATHIO
pEIIEHU O HEIOMyCTUMOCTH JI0KA3aTENIbCTB «HE pabOTaloT» B CHIy HEBEPHOIO
NOHMMAaHHUS OTHOILIEHUN MEXIY CyObeKTaMH M Y4aCTHMKaMH YTOJIOBHOTO Ipoliecca,
4TO TpeOyeT COBEPLIEHCTBA HE TOJbKO 3aKOHOAATENbCTBA, a MPEXKAE BCEro,
IIPABOCO3HAHUS MTPABONPUMEHUTENEN.

JUis  ycTpaHEeHHs JaHHBIX MpoOJjeM, HaMH BBIIBUHYTO  HECKOJBKO
MIPETIOKEHHN:

Bo-mepBbIX, mnpexncraBiasercsa, YTO  MOJHOMOYME IO  UCKIKOYEHUU
HEJOMYCTUMBIX JI0OKA3aTelIbCTB OYyAET peanibHO Pealin30BbIBATHCS B OTHOLICHUM TEX
JTIOKA3aTeJIbCTB, KOTOPBIE SIBISIOTCS PE3YJIbTATOM AESTENBHOCTU JIPYTUX CYyOBEKTOB.
Takum oOpa3zom, cleAyeT 3aKkpernuTbh B YrOJOBHO-NPOILIECCYATIbHOM —3aKOHE
MOJIO’KEHUE, COTJIACHO KOTOPOMY: «JIH000€ TOJKHOCTHOE JIMIO, MPUHHUMAIOIIEee Ha
ce0s NPOM3BOJACTBO IO YrOJIOBHOMY J€ly JOJDKHO TIPOBEPUTH HMEIOLIUECS

A0Ka3aTcCJIbCTBa HA NPCAMET UX JOITYCTUMOCTHN).



Bo-BTOpBIX, KOHCTAaTUPYS OTCYTCTBHUE PEATLHOTO MEXAaHHW3Ma MO peaTu3aIiu
MOJITHOMOYMSI TI0 HCKIIOUYCHHUIO HEIOMYCTUMBIX JOKAa3aTeIhCTB Yy TMPOKypopa
NPEJCTABISICTCS, TPEJACTABISICTCS BEPHBIM HCKIIOYWTh YIOMHHAHHWE O TpaBe
MPOKypopa MPUHUMATh PEIICHUS O HEIOMYCTHUMOCTH JO0KAa3aTeIhCTB B OTHOIICHUU
JI0Ka3aTeNbCTB IO [Ny, HAXOMAIIEMYyCsS B IPOM3BOJICTBE clieoBarenie. Takoe
npeaioxkeHne 00OCHOBaHO OTCYTCTBMEM B Hacrosimee Bpems  (QYHKIUH
MPOIECCYaTbHOTO PYKOBOJCTBA 3a JEATEIBHOCTHIO cliefoBareneil. [1omoOHbIi mar He
MOBJICYET OCOOBIX M3MEHCHHH Ha TMpakTUKe, a JUIIb YCTPAHUT YKa3aHHOE
MIPOTUBOPEYHE.

B oTHOmieHMM pgo3HaBaTenei, HAMPOTHB, TMPEACTABISETCS BO3MOXHBIM
3aKpEeNuTh IMOJHOMOYHME MPOKypopa MO MPHUHATHIO PEHICHUS O HEIOMyCTUMOCTU
JIOKa3aTeNIbCTB B 000 MOMEHT MPOM3BOACTBA M03HaHUA. [10700HEIN 1mIar BIoJIHE
JIOTUYEH, MIOCKOJBKY COTJIACYETCsI C BBITIOJIHSIEMOM, B HACTOSIIIEE BPEMsI, TPOKYPOPOM
GyHKIHUU MPOIIECCYaTbHOTO PYKOBOJICTBA 32 IO3HABATEIISIMH.

B-TpeTsux, nmpeacTaBiaseTcss HEOOXOAMMBIM U3MEHUTD PEIAKITUIO CTaThu 229

VYIIK P®, kotopas He peaycMaTpruBaeT BO3MOKHOCTH HHUITUUPOBAHUSI CYOM
MIPOBEICHMSI IPEABAPUTEIHLHOTO CIYIIAHUS IS pa3pelIeHUs BOPOca 00 UCKITIOUESHUN
HEJIOMYCTUMBIX JI0Ka3aTeNbCcTB. [lo HamiemMy MHEHHIO, HEOOXOJMMO 3aKpENuTh
00s3aTeNIbHOE TPOBEJCHUE TMPEABAPUTEIBHOIO CIyIIaHUS BO BCEX CIyYasx,
TPEOYIOMNX PEIICHHS BOMIPOCa O TOMYyCTUMOCTH JT0Ka3aTEIbCTB, B TOM YHCJIE, KOTIa
pEIlIeHre BOMpoca O HEJOMYCTUMOCTH HEOOXO0IUMO TT0 MHEHHIO CY/Ia.

OTnenpbHOE BHMMAaHHE 3aCiTy’KMBA€T BOIMPOC O MOMEHTE Pa3peuIeHUs CyI0M
Xo/laTalicTBa O TIPU3HAHWM JOKAa3aTeJIbCTB  HEAOMyCTUMBIM. IIpoBemeHHOE
MCCJIEIOBAHNE TIOKA3aJI0, YTO OOJIBIIIMHCTBO 3asIBJICHHBIX X0/1aTaliCTB 00 UCKITIOYECHUH
HEJOMYCTUMBIX [IOKA3aTeIbCTB HE pa3pelIaroTcsi HEMOCPEICTBEHHO TOCIE HUX
3asiBJICHUS, KaK TOrO0 TpeOyeT YroJOBHO-TPOIECCYaANbHBIN 3aKOH, a OTKJIAbIBAIOTCS
Ha OoJiee TMO3MHUN OTam: TOCIe WCCIENOBAaHUS BCEX MaTepuajoB Jiena; B
COBEIIATEILHON KOMHATE TIPH IMTOCTAaHOBJICHUH TIPUTOBOPA.

[TonoOHyr0 CyneOHYI0 TPAKTUKY HEJb3s1 CYECTh MPABOMEPHOU MO0 HECKOIBKUM

IIpUYrHaM. Hpenqle BCCTro, OLCHKAa Ha IMpPCeIMET AOIMYCTHUMOCTH ITPOHU3BOAUTCA Ha



MEePBOHAYAILHBIX dTanax JAesATEILHOCTH IO IOKAa3bIBAHUIO, YTO IMO3BOJISECT UCKITIOUATh
«HETOOPOKAYECTBEHHBIE)» C TOYKH 3PEHHS MPOIeCCYaaIbHON (DOPMBI TOKA3aTEIHCTRA,
a 3HAYUT BBI3BIBAIOIINE COMHEHHSI B MX JIOCTOBEPHOCTHU. Taxke, OTIOKEHHUE CyTaMu
pa3pelieHus: Xo0IaTaiiCTB 0 HEAOMyCTUMOCTH J0Ka3aTebCTB Ha Oosee MO3IHUN Tan
CO3/1aeT TPYIHOCTH IS peasi3alii MpoIleCCyaTbHBIX MTPaB YYaCTHUKOB Ipoiiecca. B
CBSI3M C THM, MPEJCTABIAETCS HEOOXOAUMBIM U3MEHUTD pefakiuio cratbil 121 YIIK
P®, yka3zaB: «XomaTalCTBO TOIJIEKUT PACCMOTPEHHID W Pa3PEUICHUIO
HETIOCPEICTBEHHO IOCIIE €ro 3asBJICHUSA. B ciydasx, Korja HeMeJICHHOE MPUHSTHE
pEIICHMS 110 XOIaTalCTBY, 3asSBJICHHOMY B XOJI¢ MPEIBAPUTEIHHOTO PACCIICIOBAHNSA,
HEBO3MOXKHO, OHO JOJDKHO OBITH DPa3pelieH0 HE MO3gHee 3 CYTOK CO JHS €ro
3asiBICHUS. B ciayuasx, eciu HemeOnleHHOe NPUHAMUE peuleHUs No X00amaicmay,
3A56IEHHOMY 8 X00e CYO0eOH020 pa3dupamenbCmed, HeBO3MONCHO, CYO O0JINHCEH e20

paspeuiums 00 UCCIe008AHUS 00KA3AMENbCME 8 CYOeOHOM Ce0CMBUU.
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Ipuiaoxenue A. AHKeTa st COTpyAHUKOB CliiencrBenHoro Kommurera

CryneHtamMu # TmpenojaBaTensiMu  Kadeapbl YrojioBHOro mpouecca Hpuaudeckoro
uHctutyta Cubupckoro denepanpsHoro VYHUBEpcUTETa MPOBOJUTCS  HCCIEIOBaHUE,
MOCBAILEHHOE HEJOMTYCTUMOCTH JI0Ka3aTeNbCTB B YTOJIOBHOM CyAonpou3BoacTBe Poccun. Ham
OUYEHb BAXXHO y4ecTb MMEHHO Baille MHEHUE U OMBIT, MOATOMY Mbl MPOCUM Bac 3amoyiHUTh
HACTOSIIIYIO AHKETY.

N3 IMPCACTABJICHHBIX BAPUAHTOB OTBCTOB HYKHO BI)I6paTI> TOJIBKO OAHH.

Pe3ynbTaThl omnpoca OyayT HCHOIH30BaHBI B 0000IIEHHOM BHUE, TOATOMY UMSI, (PaMUITHIO
YKa3bIBaTh HE 00513aTENBHO.

1. 3Haere a1 Bel 0 moaHOMOYHNHT CJICAOBATCIIA 11O NCKIIFOYCHUTIO HCAOITYCTUMBIX

JI0Ka3aTeIbCTB?
O  Ja
0 Her

2. Ilpunumanu nmu Bel pemeHust 00 UCKITIOYEHUH HEIOMYCTUMBIX JI0KA3aTeIbCTB 10
cOOCTBEHHON MHUIIMATHUBE?

O Jla
0 Hert

3. Ipuxomammocs 11 Bam paccMaTpuBath XoqaTaiicTBa Mo03peBaeMoro,
OOBHHSIEMOT0, 3aIIUTHIUKA 00 UCKIFOUEHUH HEIONYCTUMBIX J0Ka3aTEIbCTB?

O Ja
OO0 Her

4. Eciu Bbl 0TBETHIIN MOJOKUTEIHLHO HA MPEIBIIYIIHI BOPOC, KAKOE PEIICHNE
Ob1710 Bamu BeIHECEHO 10 pe3ysibTaTaM PacCMOTPEHHUS X0/1aTaliCTBa O
HEJIOYCTUMOCTHU JOKa3aTEIbCTB?

0 Ortka3anu B yAOBIETBOPEHUH 3asIBJIEHHOIO XOA4aTaliCTBa
0 Y1oBneTBOpWIN 3asBJIEHHOE XOJaTaliCTBO U BBIHECIIHU IOCTAHOBJIEHUE O
HEJOIYCTUMOCTH JI0Ka3aTelbCTBa

5. Hwmenu nu mecto B Bamei nmpakTuke ciiydyand BIHECEHHUS IPOKYPOPOM PEIICHUS
(MOCTaHOBJIEHUS) O HEJOMYCTUMOCTH J0Ka3aTeIbCTB, KOTOPhIE HAXOAWINUCH B
BallleM NPOU3BOACTBE?

O Ja
O Her



6. Hwmenu nu mecto B Bamei npakTuke ciydan BEIHECEHUSI PYKOBOIUTEIIEM
CJIEJICTBEHHOIO OT/IeJIa PEelIeHHsl (IIOCTaHOBJICHHS) O HEAOIMMYCTUMOCTH
JI0Ka3aTeNIbCTB, KOTOPbIE HAXOUINCh B BallleM IPOU3BOJICTBE?

O Ja
O Her

Cnacubo 3a npedocmasnenHvle omaemoi!



Ipuiaoxenne b. Pe3yabTaTel aHKeTHPOBAHHUSA ciiegoBaTesei®

Bompoc Ne 1
3Haere Jiu Bbl 0 MOJTHOMOYMH CJI€A0BATEJIS N0 HCKJIKYEHUIO HEIOMYCTUMBbIX
I0KA3aTeJbLCTB?
Ha 100%
Het 0%

Bonpoc Ne 2

Ipuaumasu au Bel perieHus1 00 HCKJIIOYEHUH HEJO0ILY CTUMBIX
J0Ka3aTeJbLCTB [0 COOCTBEHHOM HHHUIIUATHBE?

Jla 0%

Her 100%

Bompoc Ne 3
IIpuxoaunocs i1 Bam paccmarpuBath X04aTaicTBa M0103pEeBaEeMoro,
00BHHSIEMOI0, 3AIIUTHUKA 00 HCKJIKYEHUH HeJONMYCTHUMBIX 10KA3aTeJIbCTB?
Ha 40%
Her 60%

Bonpoc Ne 4
Ecin Bbl 0TBeTHIH M0JIOKUTEIBLHO HA MPEAbIAYIIMHA BONPOC, KAKOe pelleHne
ObL10 BamMu BbIHECEHO 10 pe3yabTaTaM PacCMOTPEeHHs X04aTalcTBa 0
HEI0MYCTUMOCTH 10Ka3aTeJIbCTB?

OTka3 B yJI0BJIETBOPEHUU 100%
3asBJICHHOTO XO/aTaicTBa

VY noBneTBOpeHrE 3asBICHHOTO 0%
X0JlaTalicTBa C BEIHECEHUEM
MIOCTAHOBJICHHUSI O HEJIOMYCTUMOCT}
JIOKa3aTEIbCTB

8B npouecce uccnenosanus 66110 onponieHo 10 ciexoBaTeneii Tpex cieACTBEHHBIX 0TeN0B T. Kpacnospcka CY CK
Poccun no KpacHosipckomy kparo. Pe3ynbTaTsl moac4€TOB OKPYTIEHBI J0 LEIbIX YUCEN O MPaBUIaM MaTeMaTHIeCKOro
OKpYTJICHUS.



Bomnpoc Ne §

HNmenn i MmecTo B Baneil npakTike CJ1y4aud BbIHECEHUSA MPOKYPOPOM pelieHH
(mocTaHOBJICHHS) 0 HEAOMYCTUMOCTH 10KA3aTeJIbCTB, KOTOPbIe HAXOAWINCH B
BaleM NMPOMU3BOJACTBE?

Ha 0%

Her 100%

Bomnpoc Ne 6

Hmenn am mecTto B Bamei NMpaKTUKE CJI1y4Yau BBIHECCHHUS PYKOBOAUTEJIEM
CJICACTBCHHOI0 OTAC/IA PECIICHUA (HOCTaHOBJIeHI/IH) 0 HEAOIMMYCTUMOCTH
A0Ka3aTeJIbCTB, KOTOPbIC HAX0JIUJIUCH B BalllEM l'[pOI/I3BOIlCTBe?

Jla 0%

Her 100%




