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The process of state ownership of land differentiation is currently in progress. Both in theory and
practice there is a number of problems connected with reference of separate acres to this or that
public formation. The author of the article considers the following issues: public ownership of land
differentiation in a situation where under the right of ownership a public-legal formation does not
possess a whole building but its separate premises as well as where real estate objects which are
other subjects’ (natural or legal persons’) ownership are located on the area of a state (municipal)
enterprise.
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Introduction point

In the USSR existence period the land
within a state frontier had been a uniform state
land fund being a complete and indivisible object
of public ownership right. However, the political
system change and the recognition of a variety
of ownership of land forms by the Russian
Federation Constitution resulted in the necessity
to differentiate public ownership of land between
the property of the Russian Federation, its
subjects and municipal enterprises as well as to
define its order.

The process of public ownership of land
differentiation has lasted for two decades.
But in practice this process has given rise
to a lot of issues. Irrespective of numerous
changes in legislation concerning the sphere

mentioned above, the greatest complexity

lies in application of this or that ground for

differentiation.

Example

One of the of land
legislation which is directly stated in Article 11

basic principles

of the Russian Federation Constitution is public
ownership of land differentiation between the
Russian Federation property, property of the
Russian Federation subjects and property of
municipal enterprises.

The problem of public ownership of land
differentiation became a central one in the Russian
Federation Land Code approved in 2001 as well
as in Federal law Ne 101-FL “On public ownership
of land differentiation” dated 17.07.2001.

As it has been stated and remains urgent

nowadays, the land which is not citizens’, legal
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bodies’ or municipal enterprises’ property is
subject to public property. Public property in the
Russian Federation is constituted by the property
belonging to the Russian Federation and to the
Russian Federation subjects under the right of
ownership. But Clause 1 of Article 17 and Clause
1 of Article 18 of the Land Code concerning
parcels of land which are in public ownership
remain unchanged. As per these clauses the
following parcels of land which are subject to
public ownership:

- parcels of land recognized as such by
Federal laws;

- parcels of land public ownership of which
resulted from public ownership of land
differentiation;

- parcels of land purchased on the grounds
provided by the civil legislation.

Previously, according to Law Ne 101-FL

“On public ownership of land differentiation”
dated 17.07.2001 (Russian Federation Code of
Laws, 2001) which was in effect till July 2006,
the data on the parcels of land subject to property
right of the Russian Federation, the Russian
Federation subjects and municipal enterprises
had to be collected in order to differentiate the
state ownership of land.

Specified data

submitted to the Ministry of Property of Russia

and documents were
in order to form the lists of such parcels of
land. Prepared and coordinated with the public
authorities of the Russian Federation subjects,
local governments, these lists were approved
by the Russian Federation government. The
disputes on parcels of land lists between the
Russian Federation, a Russian Federation
subject and municipal enterprises were referred
to consideration of conciliatory commissions
established by the territorial administrations of
the Ministry of Property of Russia. On the basis
of the analysis the conciliatory commission

made a decision whether to include a parcel

of land in parcels of land list coordinated by
the parties or to submit a dispute case to the
court. Only after that the data on the parcel of
land were included in the state land cadastre
documents and the property right of the Russian
Federation, the Russian Federation subjects and
municipal enterprises to the parcels of land was
registered.

Such an order was extremely laborious and
time consuming. Grounds for differentiation
overlapped and frequently prevented from
differentiation of the property right to a concrete
parcel of land.

All these complexities have resulted in
the necessity of the public ownership of land
differentiation order revision.
land

differentiation takes place owing to the Federal

Nowadays public ownership of
law that directly states criteria of this or that
parcel of land (acres) reference to the Russian
Federation’s, the Russian Federation subjects’
or municipal enterprises’ property. Observance
of any conciliatory or other procedures of such
differentiation is not required any longer.

Federal law Ne 137-FL (under edit. on
30.06.2006) “On the Land code of the Russian
Federation enactment” dated 25.10.2001 (further
referred to as “the Introductory law”) defined not
only the grounds for a parcel of land reference to
the property of a corresponding public formation
but also established an order of such a parcel of
land disposal.

For the purpose of differentiating public
ownership of land the following parcels of land
are subject to the federal property:

- parcels of land with buildings, structures,
constructions which are the Russian
Federation’s property;

- parcels of land given to the Russian

authorities, their

Federation public

territorial bodies as well as state

enterprises, state unitary enterprises or
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noncommercial organizations established
by the federal public authorities;

- parcels of land which are under the right
of permanent (unlimited) use, lease, free
fixed-time use by the state academies of
sciences and organizations established by
such academies of sciences;

- other parcels of land and acres if provided
by the federal laws.

For the purpose of differentiating public
ownership of land the following parcels of
land are subject to the property of the Russian
Federation subjects:

- parcels of land with buildings, structures,
constructions which are the Russian
Federation’s property;

- parcels of land given to the public
authorities of the Russian Federation
subjectsas well asto state enterprises, state
unitary enterprises or noncommercial
organizations established by the public
authorities of the Russian Federation
subjects;

- other parcels of land and acres if provided
by the federal laws.

The following parcels of land are subject to

municipal enterprises’ property:

- parcels of land with buildings, structures,
constructions which are the corresponding
municipal enterprises’ property;

- parcels of land given to the local
governments of corresponding municipal
enterprises as well as to state enterprises,
municipal  unitary  enterprises  or

noncommercial organizations established
by specified local governments;

- other parcels of land and acres if provided
by the federal laws and the laws of
the Russian Federation subjects which
were approved in conformity with them
(Russian Federation Code of Laws,
2006).

Even one of the criteria of a parcel of land
reference to this or that property level is sufficient
for property relations to a corresponding parcel
of land to emerge.

Moreover, Clause 5 of Article 3.1 of
the Introductory law provided for the rule
concerning the acts on validation of parcel of
land lists, published by the Russian Federation
government till July 1, 2006, which gives rise to a
public formation’s property right under the public
ownership of land differentiation. Such acts are
grounds for a corresponding public formation for
the state registration of its property right to these
parcels of land.

Thus, according to the Introductory law both
parcels of land with real estate objects belonging
to the public property and parcels of land
given to public authorities, local governments
and state (municipal) legal bodies established
by corresponding authorities are subject to
differentiation. Other parcels of land are in state
ownership and not subject to differentiation. Such
plots of land are in local governments’ disposal.

The order of legal registration of the property
right to a parcel of land under public ownership of
land differentiation has also been slightly changed
since 01.07.2006. According to Article 30.1 of
Federal law Ne 122-FL “On the state registration
of the rights to real property and transactions
therewith” dated 21.07.1997 the state registration
of the property right under public ownership of
land differentiation is implemented on the basis
of the statement of an executive body of the
government or local government or an assigned
person (Russian Federation Code of Laws, 2006).
The list of the documents necessary for the state
registration of the property right to a parcel of land
under public ownership of land differentiation is
approved by the Russian Federation government.

Such a list was approved by the Russian
Federation governmental resolution Ne 404 “On

affirmation of the list of the documents necessary
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for a state registration of the Russian Federation’s,
Russian Federation subject’s or municipal
enterprise’s property right to a parcel of land
under public ownership of land differentiation”
dated 30.06.2006 (Russian Federation Code of
Laws, 2006).

As it has been noted above, parcels of land
given to public authorities (local governments)
as well as to state enterprises, state (municipal)
unitary  enterprises or  noncommercial
organizations established by public authorities
(local governments) are subject to the property of
a corresponding public-legal formation.

In practice, the cases when the property
belonging to other subjects (natural or legal
bodies) is located on a parcel of land given to a state
(municipal) enterprise are not a rare occasion. Is a
specified criterion of public ownership of a parcel
of land differentiation subject to application
in this case and aren’t the rights and legitimate
interests of other proprietors of real property
objects infringed?

According to Clause 3 of Article 36 of the
Land Code, in case a building (premises in it)
occupying an indivisible parcel of land belongs
to several persons under the property right, they
are entitled either to purchase the given parcel of
land in joint property or to lease it with plurality
of persons on a lessee’s side.

Initial state registration of the right to federal
property, property of the Russian Federation
subjects, municipal enterprises carried out under
public ownership of land differentiation interfere
neither with the subsequent privatization nor
acquisition of the right to lease it by citizens and
legal bodies, that are proprietors of buildings,
structures, constructions located on these sites,
according to order and terms established by the
law nor with purchasing indivisible parcels of
land in joint equity ownership.

Owing to the fact that direct prohibition isn’t
established by the Land Code as well as to the

provisions of Clause 1 of Article 18 and Clause
1 of Article 19 of the Land Code that specify the
origin of the property right to the parcels of land
purchased by the Russian Federation subjects
and a municipal enterprise on the grounds
stipulated by the civil legislation the possibility
of subsequent acquisition of an indivisible parcel
of land in joint equity ownership or in lease with
plurality of persons on a lessee’s side including
such subjects is not excluded.

Last
proves to recognize such an approach (<http://
krasnoyarsk.arbitr.ru/90/137/925.html>). A

different decision of the matter will interfere

years’ arbitration courts practice

with public ownership of land differentiation and
can lead to a situation when the property right
to a parcel of land will be registered by none of
the proprietors of real estate objects located on
the given parcel of land. It creates uncertainty
of the rights to it and also makes the subsequent
acquisition of the property right to a parcel of
land impossible for other interested persons in the
order stipulated by the Land Code (the Bulletin
SCC Russian Federation, 2010).

The situation when a building with one part
of the premises belonging to the state and the
other part to other persons is located on the parcel
of land property of which is not differentiated
seems similar at first sight. In compliance with
the provisions of Article 36 of the Land Code
concerning such parcels of land it is possible for
legal owners to purchase premises that are in
equity ownership or lease with plurality of persons
on a lessee’s side. But is initial registration of the
right to federal property under public ownership
of land differentiation admitted? It should be
noted that differentiation criterion for this case
is as follows: “parcels of land with buildings,
structures, constructions which are the Russian
Federation’s property are subject to the federal
property”. That is, Article 3.1 of the Introductory

law specifies such civil rights objects as buildings,

— 209 —



Svetlana A. Serebrennikova. Public Ownership of Land Differentiation: Law Application Problems

structures, constructions. At the same time the
premises in a building are independent civil rights
objects which are not reduced to a building.

The conclusion drawn is deemed not to lose
its sense even in case the suggested changes are
introduced to the Civil Code. Article 2986 of a
new Civil Code draft provides the proprietors
of premises in a building with joint equity
ownership of a parcel of land necessary for a
building use. The draft specifies the premises as
a part of a building or a construction limited to
a three-dimensional closed contour suitable for
use. Article 298 of the draft, in its turn, stipulates
that the state registration of the property right
to the premises terminates the property right to
a building where the premises in question are
located.

So, literal interpretation of legislative
norms sets forth that a parcel of land with
buildings, structures, constructions but not their
parts (for example, the premises) which are the
Russian Federation’s property are subject to the
federal property. Thus, as per Clause 3.1 of the
Introductory law the right of a public formation
to a share in joint equity ownership of a parcel
of land cannot be registered either. Article 3.1
of the Introductory law does not contain the
corresponding ground but Article 36 of the Land
Code is subject to application.

Articles 16, 19 of the Land Code and Article
3.1 of the Introductory law set forth that public
ownership differentiation is an independent
ground for the right of public ownership and on
the given ground a public-legal formation can

have a property right being an individual subject

only. It’s not so for the right to a share in the
right of joint ownership with participation of
citizens or legal bodies along with a public-legal
formation. Proceeding from literal interpretation
of Clause 3 of Article 3.1 of the Introductory
law, being a municipal enterprise’s property,
uninhabited premises in the house alternatively
to buildings as a whole cannot constitute a
ground for joint (a public-and-legal formation’s
and other proprietors’ of premises) equity
ownership of a corresponding parcel of land as a
result of public ownership of land differentiation
(http://ras.arbitr.ru).

Conclusion

Thus, if real property objects belonging
to other subjects (natural or legal bodies) are
located on a parcel of land which is given to a
state (municipal) enterprise this parcel of land
is subject to the property order differentiation.
Registration of a public formation’s property
right to a parcel of land does not interfere with
subsequent transition of the property right to the
proprietors of real estate objects.

In a situation when the part of premises in a
building is not in the federal property the parcel
of land under such a building is not subject to the
federal property. That is, there are no grounds for
differentiation in this case.

Such state of affairs facilitates consecutive
implementation of the principle of destiny unity
of a real property object and a parcel of land into
practice and leads to the reduction of cases when
a proprietor of a parcel of land and a real property

object located on it do not coincide.
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Pasrpannyenue rocy1apcTBeHHOU
COOCTBEHHOCTH HA 3eMJIIO:
npooJIeMbl NPABONPUMEHEHHS
C.A. CepeOpeHHuxkoBa

Cubupckuti pedepanvHulil yHugepcumem
Poccus 660041, Kpacnospck, np. C60600mbi1L, 79

B nacmosiwee epemsi npodondicaemcesi npoyecc pazepanuderus 20Cy0apCmeeHHoll co6CmeeHHOCmu
Ha 3emal0. B meopuu u ma npaxmuxe cyujecmgyem psod RpoONeM, CEI3AHHBIX C OMHEeCeHUuem
OMOENbHLIX 3eMelb K COOCMBEHHOCIU MO20 ULU UH020 nYyOIuYH020 0bpaszosanus. K wuciy eonpocos,
PACCMAMPUBAEMBIX ABMOPOM 6 HACMOSWEU Cmambe, OMHOCIMCS: pPA3epaHuyeHue nyOnuyHou
COOCMBEHHOCMU HA 3eMII0 6 CUMYAyuu, Ko20a nyOIuYHO-npagogomy 00paA308aHUI0 HA NpAGe
COOCMEEHHOCMU NPUHAODLEHCUM He 8Ce 30aHUe, d OMOETIbHbLE NOMEWEHUSL 8 HEM, d MAKdIce K020a HA
3eMENIbHOM YHACHKe, KOMOPblil NPeOOCMABIeH 20CY0apCmEeHHOMY (MYHUYUNATILHOMY) NPEeONPUSIMUL0,
PACRONOJCEHBl 00BEKMbl  HEOGUICUMOCIU, HAX0OAWUECS. 8 COOCMGEEHHOCMU UHBIX CYObLEeKmos
(pusuneckux unu OPUOUYECKUX TUY).

Kniouegvle  cnosa: pasepanuyenue  20Cy0apCmeEeHHOU  COOCMBEHHOCMU,  20CY0aApCMEeHHAas
CcOOCMBEHHOCMb, MYHUYUNAAbHASL COOCMEEHHOCHb, 3eMebHble YYACHKU.




