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ȼȼȿȾȿɇɂȿ 

 

ɇɟɨɛɯɨɞɢɦɨɫɬɶ ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɫɬɚɥɚ 

ɨɫɨɛɨ ɚɤɬɭɚɥɶɧɨɣ ɜ ɧɚɱɚɥɟ XXI ɜɟɤɚ: ɜ ɩɟɪɢɨɞ ɚɤɬɢɜɧɨɝɨ ɪɚɡɜɢɬɢɹ ɢɧɬɟɪɧɟɬ 

ɬɟɯɧɨɥɨɝɢɣ ɢ ɫ ɩɨɹɜɥɟɧɢɟɦ ɩɪɨɰɟɫɫɚ ɩɟɪɟɯɨɞɚ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɰɢɮɪɨɜɭɸ ɫɪɟɞɭ, 

ɨɛɟɫɩɟɱɟɧɢɟ ɤɨɬɨɪɨɝɨ ɧɟɜɨɡɦɨɠɧɨ ɛɟɡ ɫɨɝɥɚɫɢɹ ɡɚɤɨɧɧɵɯ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ1. 

Ⱥɤɬɭɚɥɶɧɨɫɬɶ ɡɚɳɢɬɵ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɨɛɭɫɥɨɜɥɟɧɚ ɟɳɟ ɢ ɬɟɦ, 

ɱɬɨ ɧɚ ɫɟɝɨɞɧɹɲɧɢɣ ɞɟɧɶ ɜ ɪɚɡɥɢɱɧɵɯ ɛɢɛɥɢɨɬɟɤɚɯ, ɚɪɯɢɜɚɯ ɢ ɞɪɭɝɢɯ 

ɭɱɪɟɠɞɟɧɢɹɯ ɤɭɥɶɬɭɪɵ ɯɪɚɧɢɬɫɹ ɨɝɪɨɦɧɨɟ ɤɨɥɢɱɟɫɬɜɨ ɬɚɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ. 

ɋɨɝɥɚɫɧɨ ɫɬɚɬɢɫɬɢɤɟ, ɩɪɟɞɫɬɚɜɥɟɧɧɨɣ Ɇɢɧɢɫɬɟɪɫɬɜɨɦ ɰɢɮɪɨɜɨɝɨ 

ɪɚɡɜɢɬɢɹ, ɫɜɹɡɢ ɢ ɦɚɫɫɨɜɵɯ ɤɨɦɦɭɧɢɤɚɰɢɣ ɊɎ, ɜ Ɋɨɫɫɢɢ ɩɨɪɹɞɤɚ 4 ɦɢɥɥɢɨɧɨɜ 

ɤɧɢɝ ɩɪɟɞɫɬɚɜɥɹɸɬ ɚɤɬɭɚɥɶɧɵɣ ɢɧɬɟɪɟɫ2, ɢ ɟɫɥɢ ɯɨɬɹ ɛɵ 10% ɢɡ ɧɢɯ ɹɜɥɹɸɬɫɹ 

ɫɢɪɨɬɫɤɢɦɢ, ɬɨ ɷɬɨ ɭɠɟ 400 ɬɵɫɹɱ ɤɧɢɝ, ɤ ɤɨɬɨɪɵɦ ɱɢɬɚɸɳɚɹ ɚɭɞɢɬɨɪɢɹ ɧɟ 

ɦɨɠɟɬ ɩɨɥɭɱɢɬɶ ɫɜɨɛɨɞɧɨɝɨ ɞɨɫɬɭɩɚ. ɉɨɥɚɝɚɟɦ, ɱɬɨ ɪɟɚɥɶɧɵɣ ɩɪɨɰɟɧɬ 

ɫɢɪɨɬɫɤɢɯ ɤɧɢɝ ɡɧɚɱɢɬɟɥɶɧɨ ɜɵɲɟ, ɚ ɟɫɥɢ ɞɨɛɚɜɢɬɶ ɤ ɷɬɨɦɭ ɩɪɨɢɡɜɟɞɟɧɢɹ ɜɫɟɯ 

ɞɪɭɝɢɯ ɜɢɞɨɜ, ɬɨ ɫɢɬɭɚɰɢɹ ɜɵɪɢɫɨɜɵɜɚɟɬɫɹ ɤɪɚɣɧɟ ɭɞɪɭɱɚɸɳɚɹ3. 

ɉɨ ɩɪɢɛɥɢɡɢɬɟɥɶɧɨɣ ɨɰɟɧɤɟ Ȼɪɢɬɚɧɫɤɨɣ ɛɢɛɥɢɨɬɟɤɢ ɜ ɟɟ ɤɨɥɥɟɤɰɢɢ ɜ 

ɩɪɢɦɟɪɧɨ 40% ɫɥɭɱɚɟɜ ɭ ɩɪɨɢɡɜɟɞɟɧɢɣ ɨɬɫɭɬɫɬɜɭɟɬ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ, ɬɨ ɟɫɬɶ ɜ 

ɨɛɳɟɣ ɫɥɨɠɧɨɫɬɢ 150 ɦɢɥɥɢɨɧɨɜ ɩɪɨɢɡɜɟɞɟɧɢɣ ɹɜɥɹɸɬɫɹ ɫɢɪɨɬɫɤɢɦɢ4. Ɇɧɨɝɢɟ 

ɢɡ ɧɢɯ ɢɝɪɚɸɬ ɨɝɪɨɦɧɭɸ ɪɨɥɶ ɜ ɤɭɥɶɬɭɪɧɨɣ ɢ ɨɛɪɚɡɨɜɚɬɟɥɶɧɨɣ ɫɮɟɪɚɯ: 

ɪɚɡɥɢɱɧɵɟ ɩɢɫɶɦɚ, ɞɧɟɜɧɢɤɢ, ɤɚɪɬɵ, ɭɱɟɛɧɵɟ ɢ ɧɚɭɱɧɵɟ ɬɟɤɫɬɵ.  

                                           
1 Ɇɢɯɚɣɥɨɜ Ʉ.Ɇ. ɋɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ: ɜ ɩɨɢɫɤɚɯ ɩɪɚɜɨɜɨɝɨ ɪɟɠɢɦɚ // ɉɪɚɜɨ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ 
ɫɨɛɫɬɜɟɧɧɨɫɬɢ : ɋɛɨɪɧɢɤ ɧɚɭɱɧɵɯ ɬɪɭɞɨɜ. 2017. ɋ. 59. 
2 Ʉɧɢɠɧɵɣ ɪɵɧɨɤ Ɋɨɫɫɢɢ. ɋɨɫɬɨɹɧɢɟ, ɬɟɧɞɟɧɰɢɢ ɢ ɩɟɪɫɩɟɤɬɢɜɵ ɪɚɡɜɢɬɢɹ. Ɉɬɪɚɫɥɟɜɨɣ ɞɨɤɥɚɞ. 2021. – URL: 
http://www.unkniga.ru/images/2021/docs/otr-doklad-kn-rynok-rossii-1.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 24.05.2022). 
3 Ʌɟɜɨɜɚ ɂ.ɘ., ȼɢɧɧɢɤ Ⱦ.ȼ., Ɇɨɢɫɟɟɜɚ Ⱥ.ɘ. ɋɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɜ Ɋɨɫɫɢɢ: ɫɬɚɬɭɫ, ɩɭɬɢ ɪɟɲɟɧɢɹ 
ɩɪɨɛɥɟɦɵ. Ɇ., 2016. ɋ. 40. 
4 Orphan works – Frequently asked questions / European Commission. – URL: 
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/memo_12_743/MEMO_12_743_EN.pdf (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 09.04.2022). 
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Ɋɟɡɭɥɶɬɚɬɵ ɢɫɫɥɟɞɨɜɚɧɢɹ, ɩɪɨɜɨɞɢɦɨɝɨ ɜ 2010-2011 ɝɨɞɚɯ ɨɞɧɨɣ ɢɡ 

ɤɪɭɩɧɟɣɲɢɯ ɰɢɮɪɨɜɵɯ ɛɢɛɥɢɨɬɟɤ HathiTrust, ɩɨɤɚɡɚɥɢ, ɱɬɨ ɨɤɨɥɨ 50% 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɟɟ ɤɨɥɥɟɤɰɢɢ ɹɜɥɹɸɬɫɹ ɫɢɪɨɬɫɤɢɦɢ5.  

ɉɨ ɞɚɧɧɵɦ ɰɟɧɬɪɚ ɩɨ ɢɡɭɱɟɧɢɸ ɨɛɳɟɫɬɜɟɧɧɨɝɨ ɞɨɫɬɨɹɧɢɹ ɸɪɢɞɢɱɟɫɤɨɝɨ 

ɮɚɤɭɥɶɬɟɬɚ ɭɧɢɜɟɪɫɢɬɟɬɚ Ⱦɶɸɤɚ ɛɨɥɶɲɢɧɫɬɜɨ ɦɚɬɟɪɢɚɥɨɜ ɨ ɤɭɥɶɬɭɪɟ XX ɜɟɤɚ 

ɹɜɥɹɸɬɫɹ ɢɦɟɧɧɨ ɫɢɪɨɬɫɤɢɦɢ ɩɪɨɢɡɜɟɞɟɧɢɹɦɢ6. 

Ɉɞɧɚɤɨ, ɧɟɫɦɨɬɪɹ ɧɚ ɷɬɨ, ɞɨ ɫɢɯ ɩɨɪ ɩɨɧɹɬɢɟ, ɚ ɬɚɤɠɟ ɩɪɚɜɨɜɨɣ ɪɟɠɢɦ 

ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɧɟ ɨɩɪɟɞɟɥɟɧɵ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨ. ɇɟɬ ɭɧɢɜɟɪɫɚɥɶɧɨɝɨ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɚɤɬɚ, ɧɚ ɦɟɠɝɨɫɭɞɚɪɫɬɜɟɧɧɨɦ ɭɪɨɜɧɟ ɞɚɧɧɵɟ ɜɨɩɪɨɫɵ ɧɟ 

ɞɨɫɬɢɝɥɢ ɞɨɫɬɚɬɨɱɧɨɣ ɫɬɟɩɟɧɢ ɭɧɢɮɢɤɚɰɢɢ. ȼ ɤɚɠɞɨɦ ɝɨɫɭɞɚɪɫɬɜɟ ɭɫɬɚɧɨɜɥɟɧɵ 

ɪɚɡɥɢɱɧɵɟ ɤɪɢɬɟɪɢɢ ɞɥɹ ɨɬɧɟɫɟɧɢɹ ɨɛɴɟɤɬɨɜ ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ ɩɪɚɜ ɤ 

ɩɪɨɢɡɜɟɞɟɧɢɹɦ-ɫɢɪɨɬɚɦ ɢ ɡɚɤɪɟɩɥɟɧɵ ɪɚɡɧɵɟ ɦɟɯɚɧɢɡɦɵ ɢɯ ɩɪɚɜɨɦɟɪɧɨɝɨ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ. 

Ɉɩɪɟɞɟɥɟɧɢɟ ɪɟɠɢɦɚ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ – ɨɞɧɚ ɢɡ ɧɚɢɛɨɥɟɟ ɜɚɠɧɵɯ 

ɡɚɞɚɱ ɩɪɚɜɚ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ. Ⱦɚɧɧɨɣ ɬɟɦɟ ɩɨɫɜɹɳɟɧɨ 

ɞɨɫɬɚɬɨɱɧɨ ɧɟɦɚɥɨɟ ɱɢɫɥɨ ɢɫɫɥɟɞɨɜɚɧɢɣ ɨɬɟɱɟɫɬɜɟɧɧɵɯ ɢ ɡɚɪɭɛɟɠɧɵɯ ɚɜɬɨɪɨɜ, 

ɫɪɟɞɢ ɤɨɬɨɪɵɯ ɦɨɠɧɨ ɜɵɞɟɥɢɬɶ ɪɚɛɨɬɵ ɂ.ɘ. Ʌɟɜɨɜɨɣ, Ⱦ.ȼ. ȼɢɧɧɢɤɚ, Ⱥ.ɘ. 

Ɇɨɢɫɟɟɜɚ, Ɉ.ȼ. Ʌɭɬɤɨɜɨɣ, ɂ.ȼ. ɒɭɝɭɪɨɜɨɣ, ɋ.ɋ. Ȼɨɪɨɞɢɧɚ, ɇ.ȼ. Ȼɭɡɨɜɨɣ, ȿ.Ȼ. 

Ʌɟɚɧɨɜɢɱ, ȼ.Ⱥ. Ⱦɨɡɨɪɰɟɜɚ, Ⱦ.ȼ. Ʉɨɠɟɦɹɤɢɧɚ, Ʌ. ɉɚɥɥɚɫ Ʌɨɪɟɧ, ɋɬɟɮɚ ȼɚɧ 

Ƚɨɦɩɟɥɹ, Ȼ. ɏɭɝɟɧɯɨɥɶɰɚ, ɉ. Ɇɟɡɟɹ, Ⱦ. ɏɚɧɫɟɧɚ, Ʉ. ɏɚɫɢɦɨɬɨ, Ƚ. ɏɢɧɡ, ɉ. 

ɋɚɦɭɷɥɶɫɨɧ, Ⱦ. ɍɪɛɚɧ, Ⱦɠ. Ȼɨɣɥɚ, ɉ. ɏɚɧɬɟɪ ɢ Ɇ. Ɏɚɜɚɥɟ. Ɉɞɧɚɤɨ ɧɟ 

ɩɪɨɜɨɞɢɥɨɫɶ ɤɨɦɩɥɟɤɫɧɨɝɨ ɚɧɚɥɢɡɚ ɩɪɨɛɥɟɦɵ ɩɪɚɜɨɜɨɝɨ ɪɟɠɢɦɚ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɧɚ ɦɢɪɨɜɨɦ ɭɪɨɜɧɟ, ɚ ɬɚɤɠɟ ɧɟ ɩɪɟɞɥɚɝɚɥɨɫɶ ɭɧɢɮɢɰɢɪɨɜɚɧɧɨɝɨ 

ɫɩɨɫɨɛɚ ɟɟ ɪɟɲɟɧɢɹ. 

Ɉɛɴɟɤɬɨɦ ɢɫɫɥɟɞɨɜɚɧɢɹ ɜɵɫɬɭɩɚɸɬ ɨɬɧɨɲɟɧɢɹ, ɜɨɡɧɢɤɚɸɳɢɟ ɜ ɫɮɟɪɟ 

ɡɚɳɢɬɵ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ Ɋɨɫɫɢɢ ɢ ɡɚ ɪɭɛɟɠɨɦ. 

                                           
5 ɋɚɜɢɰɤɚɹ Ɍ.ȿ. ɉɚɪɬɧɟɪɫɬɜɨ ɰɢɮɪɨɜɵɯ ɛɢɛɥɢɨɬɟɤ Hathi Trust Digital Library: ɧɨɜɵɣ ɪɟɠɢɦ ɫɨɬɪɭɞɧɢɱɟɫɬɜɚ // 
Ȼɢɛɥɢɨɬɟɤɨɜɟɞɟɧɢɟ. 2018. Ɍ. 67. № 1. ɋ. 85. 
6 Handbook on copyright and related issues for libraries. – URL: 
https://eifl.net/sites/default/files/resources/201409/handbook_rus_05.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 09.04.2022). 
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ɉɪɟɞɦɟɬ ɢɫɫɥɟɞɨɜɚɧɢɹ ɫɨɫɬɚɜɥɹɸɬ ɧɨɪɦɚɬɢɜɧɨ-ɩɪɚɜɨɜɵɟ ɢ 

ɧɟɧɨɪɦɚɬɢɜɧɵɟ ɚɤɬɵ ȿɜɪɨɩɟɣɫɤɨɝɨ ɫɨɸɡɚ, Ɋɨɫɫɢɢ ɢ ɪɹɞɚ ɡɚɪɭɛɟɠɧɵɯ ɫɬɪɚɧ, 

ɡɚɤɨɧɨɩɪɨɟɤɬɵ, ɫɭɞɟɛɧɚɹ ɩɪɚɤɬɢɤɚ ɢ ɞɨɤɬɪɢɧɚɥɶɧɵɟ ɩɨɞɯɨɞɵ, ɪɟɝɭɥɢɪɭɸɳɢɟ ɢ 

ɨɩɪɟɞɟɥɹɸɳɢɟ ɩɨɧɹɬɢɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɚ ɬɚɤɠɟ ɫɩɨɫɨɛɵ ɢɯ 

ɥɟɝɚɥɶɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ. 

ɐɟɥɶ ɢɫɫɥɟɞɨɜɚɧɢɹ – ɤɨɦɩɥɟɤɫɧɨɟ ɢɡɭɱɟɧɢɟ ɩɨɧɹɬɢɹ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ, ɩɪɢɱɢɧ ɢɯ ɩɨɹɜɥɟɧɢɹ, ɚ ɬɚɤɠɟ ɪɚɡɥɢɱɧɵɯ ɩɨɞɯɨɞɨɜ ɤ ɢɯ 

ɩɪɚɜɨɦɟɪɧɨɦɭ ɢɫɩɨɥɶɡɨɜɚɧɢɸ. Ⱦɥɹ ɞɨɫɬɢɠɟɧɢɹ ɭɤɚɡɚɧɧɨɣ ɰɟɥɢ ɩɨɫɬɚɜɥɟɧɵ 

ɫɥɟɞɭɸɳɢɟ ɡɚɞɚɱɢ: 

1) ɩɪɨɚɧɚɥɢɡɢɪɨɜɚɬɶ ɩɨɞɯɨɞɵ ɤ ɨɩɪɟɞɟɥɟɧɢɸ ɩɨɧɹɬɢɹ «ɫɢɪɨɬɫɤɨɟ 

ɩɪɨɢɡɜɟɞɟɧɢɟ»; 

2) ɪɚɡɝɪɚɧɢɱɢɬɶ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɜɵɲɟɞɲɢɟ ɢɡ (ɤɨɦɦɟɪɱɟɫɤɨɝɨ) 

ɨɛɨɪɨɬɚ, ɩɪɨɢɡɜɟɞɟɧɢɹ, ɩɟɪɟɲɟɞɲɢɟ ɜ ɨɛɳɟɫɬɜɟɧɧɨɟ ɞɨɫɬɨɹɧɢɟ, ɢ ɫɢɪɨɬɫɤɢɟ 

ɩɪɨɢɡɜɟɞɟɧɢɹ; 

3) ɢɫɫɥɟɞɨɜɚɬɶ ɩɪɢɱɢɧɵ ɩɨɹɜɥɟɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ; 

4) ɪɚɫɫɦɨɬɪɟɬɶ ɫɭɳɟɫɬɜɭɸɳɢɟ ɧɚ ɫɟɝɨɞɧɹɲɧɢɣ ɦɨɦɟɧɬ ɫɩɨɫɨɛɵ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ ɜ Ɋɨɫɫɢɢ ɢ ɡɚ ɪɭɛɟɠɨɦ, ɚ ɬɚɤɠɟ ɜɵɞɟɥɢɬɶ 

ɧɟɝɚɬɢɜɧɵɟ ɢ ɩɨɥɨɠɢɬɟɥɶɧɵɟ ɫɬɨɪɨɧɵ ɤɚɠɞɨɝɨ ɢɡ ɧɢɯ; 

5) ɢɡɭɱɢɬɶ ɩɪɟɞɥɚɝɚɟɦɵɟ ɜ ɞɨɤɬɪɢɧɟ ɢ ɫɨɞɟɪɠɚɳɢɟɫɹ ɜ 

ɡɚɤɨɧɨɩɪɨɟɤɬɚɯ ɩɭɬɢ ɪɟɲɟɧɢɹ ɩɪɨɛɥɟɦɵ ɩɪɚɜɨɦɟɪɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ 

ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ ɜ ɛɭɞɭɳɟɦ. 

Ɇɟɬɨɞɨɥɨɝɢɱɟɫɤɭɸ ɨɫɧɨɜɭ ɢɫɫɥɟɞɨɜɚɧɢɹ ɫɨɫɬɚɜɥɹɸɬ ɤɚɤ ɨɛɳɢɟ, ɬɚɤ ɢ 

ɱɚɫɬɧɵɟ ɧɚɭɱɧɵɟ ɦɟɬɨɞɵ ɩɨɡɧɚɧɢɹ: ɦɟɬɨɞɵ ɫɢɫɬɟɦɧɨɝɨ ɚɧɚɥɢɡɚ ɢ ɫɢɧɬɟɡɚ, 

ɦɟɬɨɞ ɬɨɥɤɨɜɚɧɢɹ ɡɚɤɨɧɚ, ɚ ɬɚɤɠɟ ɢɫɬɨɪɢɱɟɫɤɢɣ, ɫɪɚɜɧɢɬɟɥɶɧɨ-ɩɪɚɜɨɜɨɣ ɢ 

ɮɨɪɦɚɥɶɧɨ-ɥɨɝɢɱɟɫɤɢɣ ɦɟɬɨɞɵ. 

ɋɬɪɭɤɬɭɪɚ ɪɚɛɨɬɵ ɜɤɥɸɱɚɟɬ ɜ ɫɟɛɹ ɜɜɟɞɟɧɢɟ, ɨɫɧɨɜɧɭɸ ɱɚɫɬɶ, ɫɨɫɬɨɹɳɭɸ 

ɢɡ ɞɜɭɯ ɝɥɚɜ, ɪɚɡɞɟɥɟɧɧɵɯ ɧɚ ɩɚɪɚɝɪɚɮɵ, ɡɚɤɥɸɱɟɧɢɟ ɢ ɫɩɢɫɨɤ ɢɫɩɨɥɶɡɨɜɚɧɧɵɯ 

ɢɫɬɨɱɧɢɤɨɜ. 



 6 

1. ɉɨɧɹɬɢɟ ɢ ɩɪɚɜɨɜɨɟ ɪɟɝɭɥɢɪɨɜɚɧɢɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ 

 

1.1 ɉɨɧɹɬɢɟ ɢ ɩɪɢɱɢɧɵ ɩɨɹɜɥɟɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ  
 

Ɉɞɧɨɣ ɢɡ ɚɤɬɭɚɥɶɧɵɯ ɡɚɞɚɱ ɞɥɹ ɫɨɡɞɚɧɢɹ ɦɟɯɚɧɢɡɦɚ ɡɚɳɢɬɵ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɹɜɥɹɟɬɫɹ ɩɨɢɫɤ ɭɧɢɜɟɪɫɚɥɶɧɨɝɨ ɨɩɪɟɞɟɥɟɧɢɹ ɞɚɧɧɨɝɨ ɩɨɧɹɬɢɹ, 

ɤɨɬɨɪɨɟ ɧɟ ɡɚɤɪɟɩɥɟɧɨ ɧɢ ɜ ɨɞɧɨɦ ɭɧɢɜɟɪɫɚɥɶɧɨɦ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɚɤɬɟ. 

ɋɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ (orphan works) – ɷɬɨ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɤɨɬɨɪɵɟ 

ɡɚɳɢɳɟɧɵ ɚɜɬɨɪɫɤɢɦ ɩɪɚɜɨɦ, ɧɨ ɚɜɬɨɪ ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɢɞɟɧɬɢɮɢɰɢɪɨɜɚɧ ɢɥɢ 

ɧɚɣɞɟɧ7. ɇɟɤɨɬɨɪɵɟ ɚɜɬɨɪɵ ɨɩɪɟɞɟɥɹɸɬ ɢɯ ɤɚɤ «ɩɪɨɢɡɜɟɞɟɧɢɹ, ɜ ɨɬɧɨɲɟɧɢɢ 

ɤɨɬɨɪɵɯ, ɜɟɪɨɹɬɧɨ, ɧɟ ɢɫɬɟɤ ɫɪɨɤ ɞɟɣɫɬɜɢɹ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, ɧɨ ɜ ɬɨ ɠɟ ɜɪɟɦɹ 

ɧɟ ɫɭɳɟɫɬɜɭɟɬ ɜɨɡɦɨɠɧɨɫɬɢ ɧɚɣɬɢ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ»8. 

Ȼɢɛɥɢɨɬɟɤɚ Ʉɨɧɝɪɟɫɫɚ ɋɒȺ ɨɩɪɟɞɟɥɹɟɬ ɫɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɤɚɤ 

«ɡɚɳɢɳɟɧɧɵɟ ɚɜɬɨɪɫɤɢɦ ɩɪɚɜɨɦ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɜɥɚɞɟɥɶɰɟɜ ɤɨɬɨɪɵɯ ɬɪɭɞɧɨ ɢɥɢ 

ɞɚɠɟ ɧɟɜɨɡɦɨɠɧɨ ɧɚɣɬɢ»9.  

ɉɨ ɞɚɧɧɵɦ Ȼɸɪɨ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɋɒȺ (United States Copyright Office) 

ɫɢɪɨɬɫɤɢɦ ɩɪɨɢɡɜɟɞɟɧɢɟɦ ɹɜɥɹɟɬɫɹ ɥɸɛɚɹ ɨɪɢɝɢɧɚɥɶɧɚɹ ɚɜɬɨɪɫɤɚɹ ɪɚɛɨɬɚ, ɞɥɹ 

ɤɨɬɨɪɨɣ ɞɨɛɪɨɫɨɜɟɫɬɧɵɣ ɩɨɬɟɧɰɢɚɥɶɧɵɣ ɩɨɥɶɡɨɜɚɬɟɥɶ ɧɟ ɦɨɠɟɬ ɥɟɝɤɨ 

ɢɞɟɧɬɢɮɢɰɢɪɨɜɚɬɶ ɢ / ɢɥɢ ɧɚɣɬɢ ɜɥɚɞɟɥɶɰɚ (ɨɜ) ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɜ ɫɢɬɭɚɰɢɢ, 

ɤɨɝɞɚ ɪɚɡɪɟɲɟɧɢɟ ɨɬ ɜɥɚɞɟɥɶɰɚ (ɨɜ) ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɧɟɨɛɯɨɞɢɦɨ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ 

ɫ ɡɚɤɨɧɨɦ10. 

ȼ ɧɟɤɨɬɨɪɵɯ ɝɨɫɭɞɚɪɫɬɜɚɯ ɩɨɧɹɬɢɟ «ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ» ɡɚɤɪɟɩɥɟɧɨ 

ɧɚ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨɦ ɭɪɨɜɧɟ. Ɍɚɤ, ɫɨɝɥɚɫɧɨ Ɂɚɤɨɧɭ ɨɛ ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ ȼɟɧɝɪɢɢ 

ɩɪɨɢɡɜɟɞɟɧɢɟ ɫɱɢɬɚɟɬɫɹ ɫɢɪɨɬɫɤɢɦ, ɟɫɥɢ ɟɝɨ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɧɟ 

                                           
7 Lifshitz-Goldberg Y. Orphan Works. WIPO Seminar – May 2010. Lecture Summary // World Intellectual Property 
Organization, WIPO. – URL: 
https://www.wipo.int/edocs/mdocs/sme/en/wipo_smes_ge_10/wipo_smes_ge_10_ref_theme11_02.pdf (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 09.04.2022). 
8 Ⱥɧɬɨɩɨɥɶɫɤɢɣ Ⱥ.Ȼ., ȿɮɪɟɦɟɧɤɨ Ⱦ.ȼ. ɂɧɮɨɫɮɟɪɚ ɨɛɳɟɫɬɜɟɧɧɵɯ ɧɚɭɤ Ɋɨɫɫɢɢ: ɦɨɧɨɝɪɚɮɢɹ. Ɇ.; Ȼɟɪɥɢɧ, 2017. 
ɋ. 308. 
9 Orphan Works, 70 Fed. Reg. 39341 (July 7, 2005). – URL: 
https://www.federalregister.gov/documents/2005/07/07/05-13355/orphan-works (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 09.04.2022). 
10 United States Copyright Office, Report on Orphan Works. 2006. – URL: http://www.copyright.gov/orphan/orphan-
report.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 10.04.2022). 
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ɢɞɟɧɬɢɮɢɰɢɪɨɜɚɧ ɢɥɢ ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɧɚɣɞɟɧ ɧɟɫɦɨɬɪɹ ɧɚ ɞɨɛɪɨɫɨɜɟɫɬɧɵɣ 

ɬɳɚɬɟɥɶɧɵɣ ɩɨɢɫɤ11, ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬ. 77 Ɂɚɤɨɧɚ ɨɛ ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ 

Ʉɚɧɚɞɵ ɫɢɪɨɬɫɤɢɦ ɩɪɢɡɧɚɟɬɫɹ ɩɪɨɢɡɜɟɞɟɧɢɟ, ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɤɨɬɨɪɨɝɨ 

ɧɟɜɨɡɦɨɠɧɨ «ɧɚɣɬɢ» (located)12. ɋɬɚɬɶɹ 67 Ɂɚɤɨɧɚ ɨɛ ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ əɩɨɧɢɢ 

ɧɚɡɵɜɚɟɬ ɫɢɪɨɬɫɤɢɦɢ ɩɪɨɢɡɜɟɞɟɧɢɹ ɫ ɧɟɢɡɜɟɫɬɧɵɦ ɚɜɬɨɪɨɦ ɢɥɢ ɚɜɬɨɪɨɦ, ɫ 

ɤɨɬɨɪɵɦ «ɧɟɜɨɡɦɨɠɧɨ ɫɜɹɡɚɬɶɫɹ ɞɚɠɟ ɩɨɫɥɟ ɡɧɚɱɢɬɟɥɶɧɵɯ ɭɫɢɥɢɣ»13. 

ȼ ɞɟɥɟ Authors Guild, Inc. vs. HathiTrust ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ 

ɨɩɪɟɞɟɥɹɟɬɫɹ ɤɚɤ «ɩɪɨɢɡɜɟɞɟɧɢɟ, ɜɵɲɟɞɲɟɟ ɢɡ ɩɟɱɚɬɢ»14. 

Ⱦɨɫɥɨɜɧɨ ɫɥɨɜɨɫɨɱɟɬɚɧɢɟ «orphan work» ɩɟɪɟɜɨɞɢɬɫɹ ɤɚɤ «ɛɟɫɯɨɡɧɨɟ 

ɩɪɨɢɡɜɟɞɟɧɢɟ», ɨɞɧɚɤɨ ɜ ɪɨɫɫɢɣɫɤɨɣ ɩɪɚɤɬɢɤɟ ɢ ɞɨɤɬɪɢɧɟ ɩɨɥɭɱɢɥɢ 

ɪɚɫɩɪɨɫɬɪɚɧɟɧɢɟ ɬɟɪɦɢɧɵ «ɩɪɨɢɡɜɟɞɟɧɢɹ-ɫɢɪɨɬɵ» ɢ «ɫɢɪɨɬɫɤɢɟ 

ɩɪɨɢɡɜɟɞɟɧɢɹ».  

Ɉɬɦɟɬɢɦ, ɱɬɨ ɜ ɞɨɤɬɪɢɧɟ ɫɥɨɠɢɥɫɹ ɩɨɞɯɨɞ, ɫɨɝɥɚɫɧɨ ɤɨɬɨɪɨɦɭ 

ɩɪɟɞɥɚɝɚɟɬɫɹ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɩɪɨɢɡɜɟɞɟɧɢɹ ɧɟ ɤɚɤ «ɫɢɪɨɬ», ɚ ɤɚɤ «ɡɚɥɨɠɧɢɤɨɜ» 

(hostage), ɩɨɫɤɨɥɶɤɭ ɨɧɢ «ɫɬɚɧɨɜɹɬɫɹ ɨɝɪɚɧɢɱɟɧɧɵɦɢ ɜ ɫɜɨɟɦ ɩɟɪɟɞɜɢɠɟɧɢɢ 

ɨɩɪɟɞɟɥёɧɧɵɦɢ ɩɪɚɜɢɥɚɦɢ, ɭɫɬɚɧɨɜɥɟɧɧɵɦɢ ɡɚɤɨɧɨɦ ɨɛ ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ, ɢ 

ɨɬɫɭɬɫɬɜɢɟɦ ɜɥɚɞɟɥɶɰɟɜ, ɤɨɬɨɪɵɟ ɦɨɝɥɢ ɛɵ ɨɫɜɨɛɨɞɢɬɶ ɩɪɨɢɡɜɟɞɟɧɢɹ ɨɬ ɬɨɝɨ, 

ɱɬɨ ɨɫɬɚɜɥɹɟɬ ɢɯ ɜ ɡɚɤɥɸɱɟɧɢɢ»15. 

Ɂɚɤɨɧɨɞɚɬɟɥɶɧɨ ɜ Ɋɨɫɫɢɣɫɤɨɣ Ɏɟɞɟɪɚɰɢɢ ɧɟ ɨɩɪɟɞɟɥɟɧɨ ɩɨɧɹɬɢɟ 

«ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ»16. ɉɨɧɹɬɢɟ ɭɩɨɦɢɧɚɟɬɫɹ ɬɨɥɶɤɨ ɜ Ɇɟɬɨɞɢɱɟɫɤɢɯ 

ɪɟɤɨɦɟɧɞɚɰɢɹɯ ɩɨ ɨɬɧɟɫɟɧɢɸ ɚɪɯɢɜɧɵɯ ɞɨɤɭɦɟɧɬɨɜ ɤ ɨɛɴɟɤɬɚɦ ɚɜɬɨɪɫɤɨɝɨ ɢ 

ɫɦɟɠɧɵɯ ɩɪɚɜ, ɞɨɫɬɭɩɭ ɢ ɩɨɪɹɞɤɭ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɬɚɤɢɯ ɞɨɤɭɦɟɧɬɨɜ, 

ɭɬɜɟɪɠɞɟɧɧɵɯ Ɋɨɫɚɪɯɢɜɨɦ, ɜ ɤɨɬɨɪɵɯ ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ ɨɩɪɟɞɟɥɹɟɬɫɹ 

                                           
11 Act LXXVI of 1999 on Copyright. – URL: https://www.hipo.gov.hu/sites/default/files/szjt_lxxvi_1999_en_rev_1.pdf 
(ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 27.04.2022). 
12 Copyright Act (R.S.C., 1985). – URL: https://laws-lois.justice.gc.ca/eng/acts/c-42/page-20.html#h-105208 (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 28.04.2022). 
13 Copyright Act (Tentative translation). – URL: 
https://www.japaneselawtranslation.go.jp/en/laws/view/4001#je_ch2sc8at1 (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 28.04.2022). 
14 Authors Guild, Inc. v. HathiTrust (2nd Cir., 2014). – URL: 
https://web.mst.edu/~canisr/legalenvironment/cases/authorsguild.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 10.04.2022). 
15 Loren L.P. Abandoning the Orphans: An Open Access Approach to Hostage Works // Berkeley Technology Law 
Journal. 2012. Vol. 27. № 3. P. 1434. 
16 Ⱦɚɜɵɞɨɜ Ⱥ.ɘ. Ɉɛɳɚɹ ɯɚɪɚɤɬɟɪɢɫɬɢɤɚ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɢɯ ɩɪɚɜɨɜɨɣ ɪɟɠɢɦ ɜ Ɋɨɫɫɢɣɫɤɨɣ 
Ɏɟɞɟɪɚɰɢɢ // The Scientific Heritage. 2021. № 63-5 (63). ɋ. 7. 
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ɤɚɤ ɩɪɨɢɡɜɟɞɟɧɢɟ, ɨɯɪɚɧɹɟɦɨɟ ɚɜɬɨɪɫɤɢɦ ɩɪɚɜɨɦ, ɧɨ ɩɪɢ ɷɬɨɦ ɚɜɬɨɪɚ ɞɚɧɧɨɝɨ 

ɩɪɨɢɡɜɟɞɟɧɢɹ ɧɟɜɨɡɦɨɠɧɨ ɢɞɟɧɬɢɮɢɰɢɪɨɜɚɬɶ. 

ȼ Ɋɨɫɫɢɢ ɢɞɟɬ ɚɤɬɢɜɧɚɹ ɪɚɛɨɬɚ ɧɚɞ ɡɚɤɨɧɨɞɚɬɟɥɶɧɵɦ ɡɚɤɪɟɩɥɟɧɢɟɦ 

ɩɨɧɹɬɢɹ «ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ». 

ȼ 2015 ɝɨɞɭ Ɇɢɧɢɫɬɟɪɫɬɜɨ ɫɜɹɡɢ ɢ ɦɚɫɫɨɜɵɯ ɤɨɦɦɭɧɢɤɚɰɢɣ ɊɎ 

ɪɚɡɪɚɛɨɬɚɥɨ ɩɪɨɟɤɬ Ɏɟɞɟɪɚɥɶɧɨɝɨ ɡɚɤɨɧɚ «Ɉ ɜɧɟɫɟɧɢɢ ɢɡɦɟɧɟɧɢɣ ɜ ȽɄ ɊɎ ɜ 

ɱɚɫɬɢ ɫɨɜɟɪɲɟɧɫɬɜɨɜɚɧɢɹ ɦɟɯɚɧɢɡɦɚ ɤɨɥɥɟɤɬɢɜɧɨɝɨ ɭɩɪɚɜɥɟɧɢɹ ɚɜɬɨɪɫɤɢɦɢ ɢ 

ɫɦɟɠɧɵɦɢ ɩɪɚɜɚɦɢ» (ɞɚɥɟɟ – ɡɚɤɨɧɨɩɪɨɟɤɬ Ɇɢɧɤɨɦɫɜɹɡɢ ɊɎ), ɧɨ ɨɧ ɧɟ ɛɵɥ 

ɜɧɟɫɟɧ ɜ Ƚɨɫɭɞɚɪɫɬɜɟɧɧɭɸ Ⱦɭɦɭ. ȼ ɡɚɤɨɧɨɩɪɨɟɤɬɟ ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ 

ɨɩɪɟɞɟɥɹɥɨɫɶ ɤɚɤ ɩɪɨɢɡɜɟɞɟɧɢɟ, ɨɛɥɚɞɚɬɟɥɹ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɧɚ ɤɨɬɨɪɨɟ ɧɟ 

ɭɞɚɥɨɫɶ ɭɫɬɚɧɨɜɢɬɶ ɢɥɢ ɨɛɥɚɞɚɬɟɥɶ ɤɨɬɨɪɨɝɨ ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɨɛɧɚɪɭɠɟɧ 

ɧɟɫɦɨɬɪɹ ɧɚ ɩɪɨɜɟɞɟɧɢɟ ɞɨɥɠɧɨɝɨ ɩɨɢɫɤɚ.  

ȼ 2021 ɝɨɞɭ ɜ ɪɚɦɤɚɯ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɮɨɪɭɦɚ ɥɢɞɟɪɨɜ ɤɪɟɚɬɢɜɧɵɯ 

ɢɧɞɭɫɬɪɢɣ ɢ ɦɢɪɚ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ IPQuorum 2021: Tech for 

Content ɪɭɤɨɜɨɞɢɬɟɥɶ ɧɨɪɦɚɬɢɜɧɨ-ɩɪɚɜɨɜɨɝɨ ɞɟɩɚɪɬɚɦɟɧɬɚ Ɇɢɧɢɫɬɟɪɫɬɜɚ 

ɤɭɥɶɬɭɪɵ ɊɎ ɚɧɨɧɫɢɪɨɜɚɥ ɩɨɪɭɱɟɧɢɟ ɉɪɚɜɢɬɟɥɶɫɬɜɚ Ɋɨɫɫɢɢ ɦɢɧɢɫɬɟɪɫɬɜɭ 

ɪɚɡɪɚɛɨɬɚɬɶ ɡɚɤɨɧɨɩɪɨɟɤɬ ɨ ɜɧɟɫɟɧɢɢ ɩɨɩɪɚɜɨɤ ɜ ɱɚɫɬɶ 4 ȽɄ ɊɎ, ɤɨɬɨɪɵɣ 

«ɩɪɢɡɜɚɧ ɞɚɬɶ ɱɟɬɤɨɟ ɨɩɪɟɞɟɥɟɧɢɟ, ɱɬɨ ɬɚɤɨɟ ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ» 17. 

ɋɥɟɞɭɹ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɩɪɚɤɬɢɤɟ, ɬɚɤɨɜɵɦ ɦɨɠɧɨ ɩɪɢɡɧɚɬɶ «ɨɛɴɟɤɬ ɚɜɬɨɪɫɤɨɝɨ 

ɩɪɚɜɚ, ɚɜɬɨɪ ɢɥɢ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɤɨɬɨɪɨɝɨ ɧɟɢɡɜɟɫɬɟɧ ɢɥɢ ɧɟɢɡɜɟɫɬɧɨ ɟɝɨ 

ɦɟɫɬɨɧɚɯɨɠɞɟɧɢɟ. Ʉɪɨɦɟ ɬɨɝɨ, ɫɢɪɨɬɫɤɢɦ ɩɪɨɢɡɜɟɞɟɧɢɟ ɛɭɞɟɬ ɩɪɢɡɧɚɧɧɨ 

ɬɨɥɶɤɨ ɩɪɢ ɭɫɥɨɜɢɢ, ɟɫɥɢ ɛɵɥ ɨɫɭɳɟɫɬɜɥɟɧ ɬɳɚɬɟɥɶɧɵɣ ɩɨɢɫɤ ɚɜɬɨɪɚ».  

ɇɟɫɦɨɬɪɹ ɧɚ ɨɬɫɭɬɫɬɜɢɟ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨ ɡɚɤɪɟɩɥёɧɧɨɝɨ ɨɩɪɟɞɟɥɟɧɢɹ 

ɩɨɧɹɬɢɹ «ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ» ɜ Ɋɨɫɫɢɢ, ɇ.ɂ. Ʉɨɱɟɜɰɟɜɚ ɩɨɥɚɝɚɟɬ, ɱɬɨ 

ɫɨɞɟɪɠɚɧɢɟ ɞɚɧɧɨɝɨ ɬɟɪɦɢɧɚ ɦɨɠɧɨ ɨɩɪɟɞɟɥɢɬɶ ɫ ɩɨɡɢɰɢɢ ɞɟɣɫɬɜɭɸɳɟɝɨ 

ɧɨɪɦɚɬɢɜɧɨ-ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɢɪɨɜɚɧɢɹ, ɚ ɬɚɤɠɟ ɭɫɬɨɹɜɲɢɯ ɜɡɝɥɹɞɨɜ ɜ 

                                           
17 Ɇɢɧɢɫɬɟɪɫɬɜɨ ɤɭɥɶɬɭɪɵ ɊɎ ɩɨɞɞɟɪɠɢɜɚɟɬ ɢɧɢɰɢɚɬɢɜɭ ɩɪɟɞɩɪɢɧɢɦɚɬɟɥɶɫɤɨɝɨ ɫɨɨɛɳɟɫɬɜɚ: ɷɤɫɩɟɪɬɵ 
IPQuorum ɩɨɞɪɨɛɧɨ ɨɛɫɭɞɢɥɢ ɜɨɡɦɨɠɧɨɫɬɢ ɢɫɩɨɥɶɡɨɜɚɧɢɹ «ɫɢɪɨɬɫɤɨɝɨ» ɤɨɧɬɟɧɬɚ. – URL: 
https://tech4content.ru/news/view?id=31 (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 10.04.2022). 
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ɪɨɫɫɢɣɫɤɨɣ ɞɨɤɬɪɢɧɟ18. ɉɨ ɟɟ ɦɧɟɧɢɸ, ɢɫɯɨɞɹ ɢɡ ɚɧɚɥɢɡɚ ɫɬɚɬɟɣ 1265, 1281 ɢ 

1287 ȽɄ ɊɎ ɫɢɪɨɬɫɤɢɦ ɹɜɥɹɟɬɫɹ ɩɪɨɢɡɜɟɞɟɧɢɟ:  

1) ɨɩɭɛɥɢɤɨɜɚɧɧɨɟ ɚɧɨɧɢɦɧɨ, ɬɨ ɟɫɬɶ ɛɟɡ ɭɤɚɡɚɧɢɹ ɢɦɟɧɢ, ɧɨ ɩɪɢ 

ɭɫɥɨɜɢɢ, ɱɬɨ ɧɚ ɩɪɨɢɡɜɟɞɟɧɢɢ ɧɟ ɭɤɚɡɚɧ ɢɡɞɚɬɟɥɶ, ɤɨɬɨɪɵɣ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ȽɄ 

ɊɎ ɢɦɟɟɬ ɩɪɚɜɨ ɡɚɳɢɳɚɬɶ ɩɪɚɜɚ ɚɜɬɨɪɚ ɢ ɨɛɟɫɩɟɱɢɜɚɬɶ ɢɯ ɨɫɭɳɟɫɬɜɥɟɧɢɟ;  

2) ɨɩɭɛɥɢɤɨɜɚɧɧɨɟ ɩɨɞ ɩɫɟɜɞɨɧɢɦɨɦ ɚɜɬɨɪɚ, ɧɨ ɩɪɢ ɭɫɥɨɜɢɢ, ɱɬɨ ɧɚ 

ɩɪɨɢɡɜɟɞɟɧɢɢ ɧɟ ɭɤɚɡɚɧ ɢɡɞɚɬɟɥɶ, ɤɨɬɨɪɵɣ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ȽɄ ɊɎ ɢɦɟɟɬ ɩɪɚɜɨ 

ɡɚɳɢɳɚɬɶ ɩɪɚɜɚ ɚɜɬɨɪɚ ɢ ɨɛɟɫɩɟɱɢɜɚɬɶ ɢɯ ɨɫɭɳɟɫɬɜɥɟɧɢɟ, ɚ ɬɚɤɠɟ ɩɪɢ ɭɫɥɨɜɢɢ, 

ɱɬɨ ɩɫɟɜɞɨɧɢɦ ɧɟ ɩɨɡɜɨɥɹɟɬ ɭɫɬɚɧɨɜɢɬɶ ɥɢɱɧɨɫɬɶ ɚɜɬɨɪɚ.  

ȼ ɫɥɭɱɚɟ ɟɫɥɢ ɚɜɬɨɪ ɪɚɛɨɬɵ ɪɚɫɤɪɨɟɬ ɫɜɨɸ ɥɢɱɧɨɫɬɶ ɢɥɢ ɟɝɨ ɥɢɱɧɨɫɬɶ ɧɟ 

ɛɭɞɟɬ ɞɚɥɟɟ ɨɫɬɚɜɥɹɬɶ ɫɨɦɧɟɧɢɣ, ɬɨ ɩɪɨɢɡɜɟɞɟɧɢɟ ɩɟɪɟɫɬɚɟɬ ɛɵɬɶ ɫɢɪɨɬɫɤɢɦ ɢ 

ɩɪɨɞɨɥɠɚɟɬ ɨɯɪɚɧɹɬɶɫɹ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ȽɄ ɊɎ. 

ȼ ɩɟɪɜɭɸ ɨɱɟɪɟɞɶ, ɤ ɫɢɪɨɬɫɤɢɦ ɩɪɨɢɡɜɟɞɟɧɢɹɦ ɨɬɧɨɫɹɬɫɹ ɩɪɨɢɡɜɟɞɟɧɢɹ 

ɧɚɭɤɢ, ɥɢɬɟɪɚɬɭɪɵ ɢ ɢɫɤɭɫɫɬɜɚ ɜ ɪɚɡɥɢɱɧɨɣ ɮɨɪɦɟ19: ɩɟɱɚɬɧɵɟ ɢ ɪɭɤɨɩɢɫɧɵɟ 

ɬɟɤɫɬɵ, ɢɡɨɛɪɚɠɟɧɢɹ, ɜɤɥɸɱɚɹ ɮɨɬɨɝɪɚɮɢɢ, ɤɚɪɬɵ, ɫɯɟɦɵ, ɢɥɥɸɫɬɪɚɰɢɢ, 

ɤɚɪɬɢɧɵ ɢ ɪɢɫɭɧɤɢ, ɚɭɞɢɨɜɢɡɭɚɥɶɧɵɟ, ɤɢɧɟɦɚɬɨɝɪɚɮɢɱɟɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɢ 

ɞɪ. 

Ɉɞɧɚɤɨ ɜ ɤɚɱɟɫɬɜɟ ɫɢɪɨɬɫɤɢɯ ɦɨɝɭɬ ɩɪɢɡɧɚɜɚɬɶɫɹ ɢ ɨɯɪɚɧɹɟɦɵɟ 

ɫɦɟɠɧɵɦɢ ɩɪɚɜɚɦɢ ɨɛɴɟɤɬɵ20, ɧɚɩɪɢɦɟɪ, ɮɨɧɨɝɪɚɦɦɵ, ɤɚɤ ɭɤɚɡɚɧɨ ɜ 

Ⱦɢɪɟɤɬɢɜɟ ȿɜɪɨɩɟɣɫɤɨɝɨ ɩɚɪɥɚɦɟɧɬɚ ɢ ɋɨɜɟɬɚ ȿɜɪɨɩɟɣɫɤɨɝɨ ɋɨɸɡɚ 2012/28/ȿɋ 

ɨɬ 25 ɨɤɬɹɛɪɹ 2012 ɝɨɞɚ ɨɛ ɨɩɪɟɞɟɥɟɧɧɨɦ ɪɚɡɪɟɲɟɧɧɨɦ ɢɫɩɨɥɶɡɨɜɚɧɢɢ 

ɩɪɨɢɡɜɟɞɟɧɢɣ, ɧɟɨɩɪɟɞɟɥɹɟɦɵɯ ɩɨ ɫɭɛɴɟɤɬɭ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ (ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ), ɤɨɬɨɪɚɹ ɜ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ ɹɜɥɹɟɬɫɹ ɟɞɢɧɫɬɜɟɧɧɵɦ 

ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɚɤɬɨɦ (ɧɨ ɪɟɝɢɨɧɚɥɶɧɨɝɨ ɯɚɪɚɤɬɟɪɚ), ɪɚɫɩɪɨɫɬɪɚɧɹɸɳɢɦ ɫɜɨɟ 

ɞɟɣɫɬɜɢɟ ɧɚ ɧɟɫɤɨɥɶɤɨ ɫɬɪɚɧ, ɝɞɟ ɨɩɪɟɞɟɥɟɧɨ ɩɨɧɹɬɢɟ «ɫɢɪɨɬɫɤɨɟ 

ɩɪɨɢɡɜɟɞɟɧɢɟ» ɢ ɞɨɫɬɢɝɧɭɬɚ ɧɟɤɨɬɨɪɚɹ ɫɬɟɩɟɧɶ ɟɝɨ ɭɧɢɮɢɤɚɰɢɢ. 

                                           
18 Ʉɨɱɟɜɰɟɜɚ ɇ.ɂ. ɋɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɜ ɩɪɚɜɟ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ ȿɜɪɨɩɟɣɫɤɨɝɨ ɫɨɸɡɚ ɢ 
Ɋɨɫɫɢɢ // Ƚɭɦɚɧɢɬɚɪɧɵɟ, ɫɨɰɢɚɥɶɧɨ-ɷɤɨɧɨɦɢɱɟɫɤɢɟ ɢ ɨɛɳɟɫɬɜɟɧɧɵɟ ɧɚɭɤɢ. 2019. ɋ. 227. 
19 Ʌɟɜɨɜɚ ɂ.ɘ., ȼɢɧɧɢɤ Ⱦ.ȼ., Ɇɨɢɫɟɟɜɚ Ⱥ.ɘ. ɍɤɚɡ. ɋɨɱ. ɋ. 5-6. 
20 Stef van Gompel & P. Bernt Hugenholtz. The Orphan Works Problem: The Copyright Conundrum of Digitizing 
Large-Scale Audiovisual Archives, and How to Solve It. – URL: 
https://www.ivir.nl/publicaties/download/the_orphan_works_problem.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 09.04.2022). 
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ɋɨɝɥɚɫɧɨ § 1 ɫɬ. 2 Ⱦɢɪɟɤɬɢɜɵ ɩɪɨɢɡɜɟɞɟɧɢɟ ɢɥɢ ɮɨɧɨɝɪɚɦɦɚ ɫɱɢɬɚɸɬɫɹ 

ɧɟ ɨɩɪɟɞɟɥɹɟɦɵɦɢ ɩɨ ɫɭɛɴɟɤɬɭ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, ɟɫɥɢ ɧɢ ɨɞɢɧ ɢɡ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɬɚɤɨɝɨ ɩɪɨɢɡɜɟɞɟɧɢɹ ɢɥɢ ɮɨɧɨɝɪɚɦɦɵ ɧɟɢɡɜɟɫɬɟɧ ɢɥɢ ɧɟ 

ɨɛɧɚɪɭɠɟɧɨ ɦɟɫɬɨɧɚɯɨɠɞɟɧɢɟ ɧɢ ɨɞɧɨɝɨ ɢɡ ɢɡɜɟɫɬɧɵɯ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɜ 

ɪɟɡɭɥɶɬɚɬɟ ɬɳɚɬɟɥɶɧɨɝɨ (ɞɨɥɠɧɨɝɨ) ɩɨɢɫɤɚ (diligent search)21. 

ȼ § 2 ɫɬ. 1 Ⱦɢɪɟɤɬɢɜɵ ɭɤɚɡɚɧɨ, ɱɬɨ ɨɧɚ ɪɚɫɩɪɨɫɬɪɚɧɹɟɬ ɫɜɨɟ ɞɟɣɫɬɜɢɟ, ɤɚɤ 

ɭɠɟ ɛɵɥɨ ɨɬɦɟɱɟɧɨ, ɧɟ ɬɨɥɶɤɨ ɧɚ ɨɛɴɟɤɬɵ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ, ɧɨ ɢ ɧɚ ɨɛɴɟɤɬɵ, 

ɡɚɳɢɳɟɧɧɵɟ ɫɦɟɠɧɵɦɢ ɩɪɚɜɚɦɢ, ɚ ɢɦɟɧɧɨ ɧɚ: 

(ɚ) ɩɪɨɢɡɜɟɞɟɧɢɹ, ɨɩɭɛɥɢɤɨɜɚɧɧɵɟ ɜ ɤɧɢɝɚɯ, ɠɭɪɧɚɥɚɯ, ɝɚɡɟɬɚɯ ɢɥɢ ɜ 

ɞɪɭɝɨɦ ɩɢɫɶɦɟɧɧɨɦ ɜɢɞɟ, ɤɨɬɨɪɵɟ ɧɚɯɨɞɹɬɫɹ ɜ ɤɨɥɥɟɤɰɢɹɯ ɩɭɛɥɢɱɧɵɯ 

ɛɢɛɥɢɨɬɟɤ, ɨɛɪɚɡɨɜɚɬɟɥɶɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ ɢɥɢ ɦɭɡɟɹɯ, ɚ ɬɚɤɠɟ ɜ ɚɪɯɢɜɚɯ ɢɥɢ 

ɢɧɫɬɢɬɭɬɚɯ ɤɢɧɨ- ɢ ɚɭɞɢɨɧɚɫɥɟɞɢɹ; 

(b) ɤɢɧɟɦɚɬɨɝɪɚɮɢɱɟɫɤɢɟ ɢ ɚɭɞɢɨɜɢɡɭɚɥɶɧɵɟ ɪɚɛɨɬɵ ɢ ɮɨɧɨɝɪɚɦɦɵ, 

ɤɨɬɨɪɵɟ ɧɚɯɨɞɹɬɫɹ ɜ ɤɨɥɥɟɤɰɢɹɯ ɩɭɛɥɢɱɧɵɯ ɛɢɛɥɢɨɬɟɤ, ɨɛɪɚɡɨɜɚɬɟɥɶɧɵɯ 

ɭɱɪɟɠɞɟɧɢɹɯ ɢɥɢ ɦɭɡɟɹɯ, ɚ ɬɚɤɠɟ ɜ ɚɪɯɢɜɚɯ ɢɥɢ ɢɧɫɬɢɬɭɬɚɯ ɤɢɧɨ- ɢ 

ɚɭɞɢɨɧɚɫɥɟɞɢɹ; 

(c) ɤɢɧɟɦɚɬɨɝɪɚɮɢɱɟɫɤɢɟ ɢ ɚɭɞɢɨɜɢɡɭɚɥɶɧɵɟ ɪɚɛɨɬɵ ɢ ɮɨɧɨɝɪɚɦɦɵ, 

ɩɪɨɢɡɜɟɞɟɧɧɵɟ ɨɪɝɚɧɢɡɚɰɢɹɦɢ ɩɭɛɥɢɱɧɨɝɨ ɬɟɥɟɪɚɞɢɨɜɟɳɚɧɢɹ ɞɨ 31 ɞɟɤɚɛɪɹ 

2002 ɝ. ɜɤɥɸɱɢɬɟɥɶɧɨ, ɤɨɬɨɪɵɟ ɫɨɞɟɪɠɚɬɫɹ ɜ ɢɯ ɚɪɯɢɜɚɯ, ɤɨɬɨɪɵɟ ɧɚɯɨɞɹɬɫɹ 

ɩɨɞ ɨɯɪɚɧɨɣ ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ ɩɪɚɜ ɢ ɜɩɟɪɜɵɟ ɛɵɥɢ ɨɩɭɛɥɢɤɨɜɚɧɵ, ɚ ɩɪɢ 

ɨɬɫɭɬɫɬɜɢɢ ɨɩɭɛɥɢɤɨɜɚɧɢɹ ɛɵɥɢ ɬɪɚɧɫɥɢɪɨɜɚɧɵ ɩɨ ɤɚɧɚɥɚɦ ɬɟɥɟ- ɢ 

ɪɚɞɢɨɜɟɳɚɧɢɹ ɧɚ ɬɟɪɪɢɬɨɪɢɢ ɝɨɫɭɞɚɪɫɬɜɚ-ɱɥɟɧɚ ȿɋ. 

Ʉɪɨɦɟ ɬɨɝɨ, ɟɜɪɨɩɟɣɫɤɢɣ ɡɚɤɨɧɨɞɚɬɟɥɶ ɪɚɫɩɪɨɫɬɪɚɧɢɥ ɞɟɣɫɬɜɢɟ 

Ⱦɢɪɟɤɬɢɜɵ ɧɚ ɩɪɨɢɡɜɟɞɟɧɢɹ ɢ ɮɨɧɨɝɪɚɦɦɵ, ɤɨɬɨɪɵɟ ɧɢɤɨɝɞɚ ɧɟ ɛɵɥɢ 

ɨɩɭɛɥɢɤɨɜɚɧɵ ɢɥɢ ɬɪɚɧɫɥɢɪɨɜɚɧɵ, ɧɨ ɫɬɚɥɢ ɩɭɛɥɢɱɧɨ ɞɨɫɬɭɩɧɵɦɢ ɫ ɫɨɝɥɚɫɢɹ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ, ɟɫɥɢ ɪɚɡɭɦɧɨ ɩɪɟɞɩɨɥɨɠɢɬɶ, ɱɬɨ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɢ ɧɟ ɫɬɚɥɢ 

ɛɵ ɜɨɡɪɚɠɚɬɶ ɩɪɨɬɢɜ ɢɯ ɢɫɩɨɥɶɡɨɜɚɧɢɹ; ɚ ɬɚɤɠɟ ɧɚ ɩɪɨɢɡɜɟɞɟɧɢɹ ɢ ɢɧɵɟ 

                                           
21 ȼ ɩɟɪɟɜɨɞɟ Ⱥ.Ⱥ. ɒɚɧɨɜɚ ɢɫɩɨɥɶɡɭɟɬɫɹ ɜɚɪɢɚɧɬ «ɞɨɛɪɨɫɨɜɟɫɬɧɵɣ ɩɨɢɫɤ» // Ƚɚɪɚɧɬ : ɫɩɪɚɜɨɱɧɚɹ ɩɪɚɜɨɜɚɹ 
ɫɢɫɬɟɦɚ. – URL: http://www.garant.ru (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 25.04.2022); ɜ ɩɟɪɟɜɨɞɟ Ʌɟɜɨɜɨɣ ɂ.ɘ., ȼɢɧɧɢɤɚ Ⱦ.ȼ., 
Ɇɨɢɫɟɟɜɨɣ Ⱥ.ɘ. ɢɫɩɨɥɶɡɭɟɬɫɹ ɜɚɪɢɚɧɬ «ɫɤɪɭɩɭɥɟɡɧɵɣ ɩɨɢɫɤ». 
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ɨɯɪɚɧɹɟɦɵɟ ɨɛɴɟɤɬɵ, ɹɜɥɹɸɳɢɟɫɹ ɫɨɫɬɚɜɧɨɣ ɱɚɫɬɶɸ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢɥɢ 

ɮɨɧɨɝɪɚɦɦ. 

Ɉɬɦɟɬɢɦ, ɱɬɨ Ⱦɢɪɟɤɬɢɜɚ ɩɪɢɡɧɚɟɬ ɢ ɬɚɤ ɧɚɡɵɜɚɟɦɵɟ ɱɚɫɬɢɱɧɨ ɫɢɪɨɬɫɤɢɟ 

ɩɪɨɢɡɜɟɞɟɧɢɹ (partial orphan works), ɬɨ ɟɫɬɶ ɬɟ, ɭ ɤɨɬɨɪɵɯ ɞɜɚ ɢɥɢ ɛɨɥɟɟ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɢ ɧɟ ɜɫɟ ɢɡ ɧɢɯ ɭɫɬɚɧɨɜɥɟɧɵ22. Ɍɚɤɢɟ ɨɛɴɟɤɬɵ ɦɨɝɭɬ 

ɩɪɚɜɨɦɟɪɧɨ ɢɫɩɨɥɶɡɨɜɚɬɶɫɹ ɬɨɥɶɤɨ ɩɪɢ ɭɫɥɨɜɢɢ, ɱɬɨ ɭɫɬɚɧɨɜɥɟɧɧɵɟ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɢ, ɦɟɫɬɨɧɚɯɨɠɞɟɧɢɟ ɤɨɬɨɪɵɯ ɢɡɜɟɫɬɧɨ, ɜɵɪɚɡɢɥɢ ɜ ɨɬɧɨɲɟɧɢɢ 

ɫɜɨɢɯ ɩɪɚɜ ɫɨɝɥɚɫɢɟ ɧɚ ɜɨɫɩɪɨɢɡɜɟɞɟɧɢɟ ɢ ɨɩɭɛɥɢɤɨɜɚɧɢɟ (§ 2 ɫɬ. 2 

Ⱦɢɪɟɤɬɢɜɵ). 

ɉɨ ɦɧɟɧɢɸ ɇ.ȼ. Ȼɭɡɨɜɨɣ, ɩɪɨɚɧɚɥɢɡɢɪɨɜɚɜ ɩɨɥɨɠɟɧɢɹ Ⱦɢɪɟɤɬɢɜɵ, 

ɦɨɠɧɨ ɜɵɞɟɥɢɬɶ ɫɥɟɞɭɸɳɢɟ ɤɪɢɬɟɪɢɢ ɞɥɹ ɩɪɢɡɧɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɹ ɫɢɪɨɬɫɤɢɦ:  

1) ɟɫɬɶ ɨɫɧɨɜɚɧɢɹ ɩɨɥɚɝɚɬɶ, ɱɬɨ ɨɛɴɟɤɬɵ ɨɯɪɚɧɹɸɬɫɹ ɚɜɬɨɪɫɤɢɦ ɢ 

ɫɦɟɠɧɵɦ ɩɪɚɜɨɦ ɢ ɧɟ ɩɟɪɟɲɥɢ ɜ ɨɛɳɟɫɬɜɟɧɧɨɟ ɞɨɫɬɨɹɧɢɟ; 

2) ɧɟɜɨɡɦɨɠɧɨ ɪɟɚɥɢɡɨɜɚɬɶ ɢɫɤɥɸɱɢɬɟɥɶɧɨɟ ɩɪɚɜɨ ɧɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ 

ɬɚɤɢɯ ɨɛɴɟɤɬɨɜ ɧɟɫɦɨɬɪɹ ɧɚ ɚɤɬɢɜɧɵɟ ɞɟɣɫɬɜɢɹ ɩɨɥɶɡɨɜɚɬɟɥɟɣ (ɫɨɝɥɚɫɢɟ ɧɚ 

ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɨɛɴɟɤɬɚ ɧɟɜɨɡɦɨɠɧɨ ɩɨɥɭɱɢɬɶ ɨɬ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɜ ɫɢɥɭ 

ɨɬɫɭɬɫɬɜɢɹ ɞɚɧɧɵɯ ɨ ɟɝɨ ɥɢɱɧɨɫɬɢ ɞɚɠɟ ɩɪɢ ɩɪɨɜɟɞɟɧɢɢ ɧɚɞɥɟɠɚɳɟɝɨ 

ɩɨɢɫɤɚ)23. 

ɂ.ȼ. ɒɭɝɭɪɨɜɚ ɨɬɦɟɱɚɟɬ, ɱɬɨ ɫɭɳɟɫɬɜɭɟɬ ɞɜɚ ɨɫɧɨɜɧɵɯ ɩɨɞɯɨɞɚ ɞɥɹ 

ɨɩɪɟɞɟɥɟɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɹ ɜ ɤɚɱɟɫɬɜɟ ɫɢɪɨɬɫɤɨɝɨ24. ɋɨɝɥɚɫɧɨ ɩɟɪɜɨɦɭ 

ɩɪɟɡɸɦɢɪɭɟɬɫɹ, ɱɬɨ ɩɪɨɢɡɜɟɞɟɧɢɹ ɧɚɯɨɞɹɬɫɹ ɜ ɨɛɳɟɫɬɜɟɧɧɨɦ ɞɨɫɬɨɹɧɢɢ ɞɨ ɬɟɯ 

ɩɨɪ, ɩɨɤɚ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɢ ɧɟ ɛɭɞɭɬ ɭɫɬɚɧɨɜɥɟɧɵ ɢɥɢ ɧɚɣɞɟɧɵ (opt-in). ȼɬɨɪɨɣ 

ɩɨɞɯɨɞ (opt-out) ɩɪɟɞɩɨɥɚɝɚɟɬ, ɱɬɨ ɜɫɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɫ ɧɟɭɫɬɚɧɨɜɥɟɧɧɵɦɢ ɢɥɢ 

ɧɟɧɚɣɞɟɧɧɵɦɢ ɚɜɬɨɪɚɦɢ ɧɚɯɨɞɹɬɫɹ ɩɨɞ ɡɚɳɢɬɨɣ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, ɢɦɟɧɧɨ 

                                           
22 Orphan Works. – URL: https://www.ipoi.gov.ie/en/types-of-ip/copyright1/orphan-works/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 
26.04.2022). 
23 Ȼɭɡɨɜɚ ɇ.ȼ. ɋɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ: ɜ ɩɨɢɫɤɟ ɜɚɪɢɚɧɬɨɜ ɩɪɚɜɨɦɟɪɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ // ɉɚɬɟɧɬɵ ɢ 
ɥɢɰɟɧɡɢɢ. ɂɧɬɟɥɥɟɤɬɭɚɥɶɧɵɟ ɩɪɚɜɚ. 2017. № 8. ɋ. 22. 
24 ɒɭɝɭɪɨɜɚ ɂ.ȼ. ɉɪɨɛɥɟɦɵ ɩɪɚɜɨɜɨɣ ɨɯɪɚɧɵ ɢ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɭɫɥɨɜɢɹɯ ɰɢɮɪɨɜɨɣ 
ɫɪɟɞɵ ɜ ȿɜɪɨɩɟɣɫɤɨɦ ɫɨɸɡɟ // Ʉɨɩɢɪɚɣɬ (ɜɟɫɬɧɢɤ Ⱥɤɚɞɟɦɢɢ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ). 2020. № 4. ɋ. 
128. 
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ɜɬɨɪɨɣ ɩɨɞɯɨɞ, ɤɚɤ ɜɢɞɧɨ ɢɡ ɨɩɪɟɞɟɥɟɧɢɹ ɩɨɧɹɬɢɹ ɫɢɪɨɬɫɤɨɝɨ ɩɪɨɜɟɞɟɧɢɹ, 

ɩɪɟɞɭɫɦɨɬɪɟɧɧɨɝɨ ɜ Ⱦɢɪɟɤɬɢɜɟ, ɛɵɥ ɜɨɫɩɪɢɧɹɬ ɜ ȿɜɪɨɩɟɣɫɤɨɦ ɫɨɸɡɟ. 

ɋɭɳɟɫɬɜɨɜɚɧɢɟ ɩɪɨɛɥɟɦɵ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɭɤɚɡɵɜɚɟɬ ɧɚ ɹɜɧɵɟ 

ɬɪɭɞɧɨɫɬɢ ɫɨɜɪɟɦɟɧɧɨɣ ɫɢɫɬɟɦɵ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ25. ȼ ɞɨɤɬɪɢɧɟ ɜɵɞɟɥɹɟɬɫɹ 

ɦɧɨɠɟɫɬɜɨ ɩɪɢɱɢɧ ɩɨɹɜɥɟɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɫɪɟɞɢ ɤɨɬɨɪɵɯ ɦɨɠɧɨ 

ɜɵɞɟɥɢɬɶ ɫɭɛɴɟɤɬɢɜɧɵɟ ɢ ɨɛɴɟɤɬɢɜɧɵɟ. 

ɉɟɪɜɵɟ ɫɜɹɡɚɧɵ ɫ ɭɜɟɥɢɱɟɧɢɟɦ ɫɪɨɤɚ ɨɯɪɚɧɵ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɧɟɠɟɥɚɧɢɟɦ 

ɚɜɬɨɪɚ ɤɨɧɬɪɨɥɢɪɨɜɚɬɶ ɪɟɡɭɥɶɬɚɬ ɫɜɨɟɝɨ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɝɨ ɬɪɭɞɚ, ɚ ɢɦɟɧɧɨ ɫ 

ɫɢɬɭɚɰɢɟɣ, ɤɨɝɞɚ ɫɭɞɶɛɚ ɩɪɨɢɡɜɟɞɟɧɢɹ ɚɜɬɨɪɭ ɛɟɡɪɚɡɥɢɱɧɚ, ɢ ɩɨɥɭɱɚɟɬɫɹ, ɱɬɨ 

ɡɚɤɨɧɨɞɚɬɟɥɶɧɨ ɭɜɟɥɢɱɢɜɚɟɬɫɹ ɫɪɨɤ ɡɚɳɢɬɵ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɤɨɬɨɪɨɟ «ɜ ɞɚɧɧɨɣ 

ɨɩɟɤɟ ɧɟ ɧɭɠɞɚɟɬɫɹ»26.  

Ʉ ɫɭɛɴɟɤɬɢɜɧɵɦ ɩɪɢɱɢɧɚɦ ɬɚɤɠɟ ɦɨɠɧɨ ɨɬɧɟɫɬɢ ɩɨɹɜɥɟɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ 

ɜ ɪɟɡɭɥɶɬɚɬɟ ɬɜɨɪɱɟɫɤɨɝɨ ɬɪɭɞɚ ɧɟɫɤɨɥɶɤɢɯ ɥɢɰ, ɧɟ ɡɧɚɸɳɢɯ ɞɪɭɝ ɨ ɞɪɭɝɟ, 

ɧɚɩɪɢɦɟɪ, ɜ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ ɤɚɠɞɵɣ ɢɧɬɟɪɧɟɬ-ɩɨɥɶɡɨɜɚɬɟɥɶ ɧɚ ɫɜɨɛɨɞɧɵɯ 

ɩɥɨɳɚɞɤɚɯ ɦɨɠɟɬ ɪɟɞɚɤɬɢɪɨɜɚɬɶ ɩɪɨɢɡɜɟɞɟɧɢɟ, ɱɬɨ ɩɪɢɜɨɞɢɬ ɤ ɬɨɦɭ, ɱɬɨ ɩɪɚɜɨ 

ɚɜɬɨɪɫɬɜɚ «ɪɚɡɦɵɜɚɟɬɫɹ» ɢ ɢɞɟɧɬɢɮɢɰɢɪɨɜɚɬɶ ɩɟɪɜɨɧɚɱɚɥɶɧɨɝɨ ɫɨɡɞɚɬɟɥɹ 

ɪɚɛɨɬɵ ɩɪɟɞɫɬɚɜɥɹɟɬɫɹ ɨɱɟɧɶ ɫɥɨɠɧɨɣ ɡɚɞɚɱɟɣ27. 

ɉɪɢɱɢɧɚɦɢ ɠɟ ɨɛɴɟɤɬɢɜɧɨɝɨ ɯɚɪɚɤɬɟɪɚ, ɬɨ ɟɫɬɶ ɧɟ ɫɜɹɡɚɧɧɵɦɢ ɫ ɜɨɥɟɣ 

ɚɜɬɨɪɚ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɦɨɝɭɬ ɛɵɬɶ ɫɥɟɞɭɸɳɢɟ ɮɚɤɬɨɪɵ: 

 ɭɬɪɚɬɚ ɞɚɧɧɵɯ ɨɛ ɚɜɬɨɪɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɜ ɪɟɡɭɥɶɬɚɬɟ ɩɨɜɪɟɠɞɟɧɢɹ 

ɧɨɫɢɬɟɥɹ, ɧɚ ɤɨɬɨɪɨɦ ɡɚɮɢɤɫɢɪɨɜɚɧɨ ɩɪɨɢɡɜɟɞɟɧɢɟ. ɇɚɩɪɢɦɟɪ, ɜ ɩɟɪɢɨɞ 

ɜɨɨɪɭɠɟɧɧɨɝɨ ɤɨɧɮɥɢɤɬɚ ɜ ɘɝɨɫɥɚɜɢɢ ɫ ɩɨɦɨɳɶɸ ɰɟɧɬɪɚɥɶɧɵɯ ɢ 

ɪɟɝɢɨɧɚɥɶɧɵɯ ɛɢɛɥɢɨɬɟɤ ɛɵɥɨ ɫɩɚɫɟɧɨ ɛɨɥɶɲɨɟ ɤɨɥɢɱɟɫɬɜɨ ɤɧɢɝ, ɧɨ ɜ 

ɪɟɡɭɥɶɬɚɬɟ ɛɨɦɛɚɪɞɢɪɨɜɤɢ ɢ ɜɜɟɞɟɧɢɹ ɜɨɟɧɧɨɝɨ ɩɨɥɨɠɟɧɢɹ ɜɵɜɟɡɬɢ ɚɪɯɢɜ 

                                           
25 Samuelson P., Urban J.M., David R., Hansen D.R., Hashimoto M., Hinze G. Solving the orphan works problem for 
the United States // Columbia journal of law & the arts. 2013. Vol. 37. № 1. P. 1-55. 
26 Ɇɢɯɚɣɥɨɜ Ʉ.Ɇ. ɍɤɚɡ. ɋɨɱ. ɋ. 61. 
27 Ⱦɦɢɬɪɢɟɜɚ Ƚ.Ʉ., Ʌɭɬɤɨɜɚ Ɉ.ȼ. ɇɚɰɢɨɧɚɥɶɧɵɟ ɦɟɯɚɧɢɡɦɵ ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɬɪɚɧɫɝɪɚɧɢɱɧɵɯ ɚɜɬɨɪɫɤɢɯ // Lex 
Russica. 2019. № 11 (156). ɋ. 20. 
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ɜɪɟɦɟɧɧɨ ɛɵɥɨ ɧɟɜɨɡɦɨɠɧɨ, ɢ ɦɧɨɝɢɟ ɤɧɢɝɢ ɨɤɚɡɚɥɢɫɶ ɩɨɜɪɟɠɞɟɧɵ, ɜ ɫɜɹɡɢ ɫ 

ɱɟɦ ɢɧɮɨɪɦɚɰɢɹ ɨɛ ɚɜɬɨɪɚɯ ɪɹɞɚ ɩɪɨɢɡɜɟɞɟɧɢɣ ɛɵɥɚ ɭɬɟɪɹɧɚ28; 

 ɩɪɨɢɡɜɟɞɟɧɢɟ ɫɤɨɩɢɪɨɜɚɧɨ (ɩɨɥɧɨɫɬɶɸ ɢɥɢ ɜ ɱɚɫɬɢ) ɛɟɡ ɭɤɚɡɚɧɢɹ 

ɚɜɬɨɪɚ, ɚ ɨɪɢɝɢɧɚɥ ɭɬɟɪɹɧ. ɇɚɩɪɢɦɟɪ, ɢɡɞɚɬɟɥɶ ɦɨɠɟɬ ɧɟɛɪɟɠɧɨ ɨɬɧɟɫɬɢɫɶ ɤ 

ɢɫɩɨɥɧɟɧɢɸ ɫɜɨɢɯ ɨɛɹɡɚɧɧɨɫɬɟɣ ɩɨ ɡɚɳɢɬɟ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɩɪɢ ɤɨɩɢɪɨɜɚɧɢɢ 

ɩɪɨɢɡɜɟɞɟɧɢɹ ɢ ɧɟ ɭɤɚɡɚɬɶ ɚɜɬɨɪɚ, ɱɬɨ ɦɨɠɟɬ ɩɪɢɜɟɫɬɢ ɤ ɩɨɫɥɟɞɭɸɳɟɣ ɩɨɬɟɪɢ 

ɢɧɮɨɪɦɚɰɢɢ ɨ ɧɟɦ; 

 ɭɦɵɲɥɟɧɧɨɟ ɢɡɦɟɧɟɧɢɟ ɞɪɭɝɢɦɢ ɥɢɰɚɦɢ ɞɚɧɧɵɯ ɨɛ ɚɜɬɨɪɟ;  

 ɫɦɟɧɚ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ, ɚ ɬɚɤɠɟ ɧɟɜɨɡɦɨɠɧɨɫɬɶ ɧɚɣɬɢ 

ɩɪɚɜɨɩɪɟɟɦɧɢɤɚ, ɤɨɬɨɪɵɣ ɦɨɠɟɬ ɛɵɬɶ, ɧɚɩɪɢɦɟɪ, ɢɧɨɫɬɪɚɧɧɵɦ ɮɢɡɢɱɟɫɤɢɦ 

ɢɥɢ ɸɪɢɞɢɱɟɫɤɢɦ ɥɢɰɨɦ29. 

Ⱦɥɹ ɛɨɥɟɟ ɬɨɱɧɨɝɨ ɩɨɧɢɦɚɧɢɹ, ɱɬɨ ɢɡ ɫɟɛɹ ɩɪɟɞɫɬɚɜɥɹɸɬ ɩɪɨɢɡɜɟɞɟɧɢɹ, 

«ɚɜɬɨɪ ɤɨɬɨɪɵɯ ɧɟɢɡɜɟɫɬɟɧ ɢɥɢ ɧɟɢɡɜɟɫɬɧɨ ɟɝɨ ɦɟɫɬɨɧɚɯɨɠɞɟɧɢɟ»30, ɫɥɟɞɭɟɬ 

ɪɚɡɝɪɚɧɢɱɢɜɚɬɶ ɩɪɨɢɡɜɟɞɟɧɢɹ ɨɛɳɟɫɬɜɟɧɧɨɝɨ ɞɨɫɬɨɹɧɢɹ ɢ ɫɢɪɨɬɫɤɢɟ. 

ɂɧɫɬɢɬɭɬ ɨɛɳɟɫɬɜɟɧɧɨɝɨ ɞɨɫɬɨɹɧɢɹ – ɨɛɳɟɩɪɢɡɧɚɧɧɵɣ ɢɧɫɬɢɬɭɬ 

ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, ɤɨɬɨɪɵɣ ɪɟɝɥɚɦɟɧɬɢɪɨɜɚɧ ɧɚ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɭɪɨɜɧɟ 

ɧɨɪɦɚɦɢ Ȼɟɪɧɫɤɨɣ ɤɨɧɜɟɧɰɢɢ ɨɛ ɨɯɪɚɧɟ ɥɢɬɟɪɚɬɭɪɧɵɯ ɢ ɯɭɞɨɠɟɫɬɜɟɧɧɵɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ 1886 ɝɨɞɚ. ɂɧɫɬɢɬɭɬ ɠɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɧɚɨɛɨɪɨɬ, 

ɧɚɯɨɞɢɬɫɹ ɜ ɤɪɚɣɧɟ ɧɟɭɫɬɨɣɱɢɜɨɦ ɩɨɥɨɠɟɧɢɢ. ɗɮɮɟɤɬɢɜɧɨɝɨ ɦɟɯɚɧɢɡɦɚ 

ɡɚɳɢɬɵ, ɤɨɬɨɪɵɣ ɧɟ ɩɪɨɬɢɜɨɪɟɱɢɥ ɛɵ ɨɫɧɨɜɧɵɦ ɩɪɢɧɰɢɩɚɦ ɢɫɤɥɸɱɢɬɟɥɶɧɵɯ 

ɩɪɚɜ, ɧɟ ɪɚɡɪɚɛɨɬɚɧɨ; ɪɟɝɭɥɢɪɭɸɬ ɷɬɨɬ ɜɨɩɪɨɫ ɧɚ ɫɟɝɨɞɧɹɲɧɢɣ ɞɟɧɶ ɝɥɚɜɧɵɦ 

ɨɛɪɚɡɨɦ ɦɟɠɞɭɧɚɪɨɞɧɨ-ɩɪɚɜɨɜɵɟ ɚɤɬɵ ɪɟɝɢɨɧɚɥɶɧɨɝɨ ɭɪɨɜɧɹ, ɚ ɬɚɤɠɟ 

ɧɚɰɢɨɧɚɥɶɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ. 

Ɉ.ȼ. Ʌɭɬɤɨɜɚ ɨɬɦɟɱɚɟɬ, ɱɬɨ «ɨɛɳɟɫɬɜɟɧɧɨɟ ɞɨɫɬɨɹɧɢɟ – ɩɪɨɢɡɜɟɞɟɧɢɹ, 

ɤɨɬɨɪɵɟ ɧɟ ɧɚɯɨɞɹɬɫɹ ɩɨɞ ɨɯɪɚɧɨɣ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, ɬɚɤ ɤɚɤ ɫɪɨɤ ɨɯɪɚɧɵ ɢɫɬɟɤ 

                                           
28 Ɇɢɲɚɤɨɜɚ ɘ.ɂ. «ɋɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ»: ɢɫɬɨɪɢɹ ɢ ɩɟɪɫɩɟɤɬɢɜɵ ɪɚɡɜɢɬɢɹ // ȼɨɩɪɨɫɵ ɪɨɫɫɢɣɫɤɨɝɨ ɢ 
ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ. 2018. Ɍ. 8. № 5A. ɋ. 170. 
29 Ʌɭɬɤɨɜɚ Ɉ.ȼ. Ɋɟɝɭɥɢɪɨɜɚɧɢɟ ɬɪɚɧɫɝɪɚɧɢɱɧɵɯ ɚɜɬɨɪɫɤɢɯ ɨɬɧɨɲɟɧɢɣ, ɨɛɴɟɤɬɨɦ ɤɨɬɨɪɵɯ ɹɜɥɹɸɬɫɹ 
ɩɪɨɢɡɜɟɞɟɧɢɹ ɫ ɩɨɬɟɪɹɧɧɵɦ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɦ (ɫɢɪɨɬɫɤɢɟ) //Ⱥɤɬɭɚɥɶɧɵɟ ɩɪɨɛɥɟɦɵ ɪɨɫɫɢɣɫɤɨɝɨ ɩɪɚɜɚ. 2020. № 
12 (121). ɋ. 111. 
30 ɋɚɡɨɧɨɜɚ Ɇ. Ʉɨɝɞɚ ɚɜɬɨɪ ɧɟɢɡɜɟɫɬɟɧ: ɩɪɨɛɥɟɦɵ ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ // Ƚɚɪɚɧɬ : 
ɫɩɪɚɜɨɱɧɚɹ ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ. – URL: http://www.garant.ru (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 09.04.2022). 
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ɢɥɢ ɩɨ ɞɪɭɝɢɦ ɩɪɢɱɢɧɚɦ; ɫɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɧɚɩɪɨɬɢɜ, 

ɩɪɟɞɩɨɥɨɠɢɬɟɥɶɧɨ ɧɚɯɨɞɹɬɫɹ ɩɨɞ ɨɯɪɚɧɨɣ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, ɧɨ ɭɫɬɚɧɨɜɢɬɶ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɢɥɢ ɦɟɫɬɨ ɟɝɨ ɧɚɯɨɠɞɟɧɢɹ ɧɟ ɩɪɟɞɫɬɚɜɥɹɟɬɫɹ ɜɨɡɦɨɠɧɵɦ»31. 

Ȼɨɥɟɟ ɬɨɝɨ, ɧɟ ɫɬɨɢɬ ɨɬɨɠɞɟɫɬɜɥɹɬɶ ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ ɢ ɫ 

ɩɪɨɢɡɜɟɞɟɧɢɟɦ, ɜɵɲɟɞɲɢɦ ɢɡ (ɤɨɦɦɟɪɱɟɫɤɨɝɨ) ɨɛɨɪɨɬɚ (out-of-commerce 

works). ɉɨɫɥɟɞɧɟɟ ɨɩɪɟɞɟɥɹɟɬɫɹ ɤɚɤ ɩɪɨɢɡɜɟɞɟɧɢɟ, ɚɜɬɨɪ ɢɥɢ ɢɧɨɣ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɤɨɬɨɪɨɝɨ ɢɡɜɟɫɬɟɧ, ɨɞɧɚɤɨ ɢɡɞɚɬɟɥɶ ɜ ɛɭɞɭɳɟɦ ɛɨɥɶɲɟ ɧɟ 

ɫɨɛɢɪɚɟɬɫɹ ɜɵɩɭɫɤɚɬɶ ɷɤɡɟɦɩɥɹɪɵ ɥɢɛɨ ɧɨɜɨɟ ɢɡɞɚɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɜ 

ɤɨɦɦɟɪɱɟɫɤɢɯ ɰɟɥɹɯ; ɩɪɨɢɡɜɟɞɟɧɢɟ, ɤɨɬɨɪɨɟ ɛɨɥɶɲɟ «ɧɟ ɞɨɫɬɭɩɧɨ ɩɨ ɨɛɵɱɧɵɦ 

ɤɚɧɚɥɚɦ ɬɨɪɝɨɜɥɢ»32 ɧɟɡɚɜɢɫɢɦɨ ɨɬ ɧɚɥɢɱɢɹ ɦɚɬɟɪɢɚɥɶɧɵɯ ɤɨɩɢɣ ɩɪɨɢɡɜɟɞɟɧɢɹ 

ɜ ɛɢɛɥɢɨɬɟɤɚɯ ɢ ɫɪɟɞɢ ɨɛɳɟɫɬɜɟɧɧɨɫɬɢ (ɜɤɥɸɱɚɹ ɛɭɤɢɧɢɫɬɢɱɟɫɤɢɟ ɢɥɢ 

ɚɧɬɢɤɜɚɪɧɵɟ ɤɧɢɠɧɵɟ ɦɚɝɚɡɢɧɵ)33. ɋɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɱɚɫɬɨ ɩɨɞɩɚɞɚɸɬ 

ɩɨɞ ɤɚɬɟɝɨɪɢɸ ɜɵɲɟɞɲɢɯ ɢɡ ɨɛɨɪɨɬɚ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɧɨ ɧɟ ɜɫɟ ɩɪɨɢɡɜɟɞɟɧɢɹ, 

ɜɵɲɟɞɲɢɟ ɢɡ ɨɛɨɪɨɬɚ, ɹɜɥɹɸɬɫɹ ɫɢɪɨɬɫɤɢɦɢ34.  

ɂɫɯɨɞɹ ɢɡ ɜɵɲɟɢɡɥɨɠɟɧɧɨɝɨ, ɦɨɠɧɨ ɩɪɢɣɬɢ ɤ ɜɵɜɨɞɭ, ɱɬɨ ɧɚ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɭɪɨɜɧɟ ɧɟɬ ɭɧɢɜɟɪɫɚɥɶɧɨɝɨ ɩɨɞɯɨɞɚ ɤ ɨɩɪɟɞɟɥɟɧɢɸ ɩɨɧɹɬɢɹ 

«ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ», ɧɟɬ ɱɟɬɤɢɯ ɤɪɢɬɟɪɢɟɜ ɨɬɧɟɫɟɧɢɹ ɨɛɴɟɤɬɨɜ ɚɜɬɨɪɫɤɢɯ 

ɢ ɫɦɟɠɧɵɯ ɩɪɚɜ ɤ ɩɪɨɢɡɜɟɞɟɧɢɹɦ-ɫɢɪɨɬɚɦ, ɚ ɬɚɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɦɨɝɭɬ 

ɨɲɢɛɨɱɧɨ ɛɵɬɶ ɩɪɢɡɧɚɧɵ ɩɟɪɟɲɟɞɲɢɦɢ ɜ ɨɛɳɟɫɬɜɟɧɧɨɟ ɞɨɫɬɨɹɧɢɟ ɢɥɢ 

ɜɵɲɟɞɲɢɦɢ ɢɡ (ɤɨɦɦɟɪɱɟɫɤɨɝɨ) ɨɛɨɪɨɬɚ. Ⱦɚɧɧɵɟ ɨɛɫɬɨɹɬɟɥɶɫɬɜɚ ɛɟɡɭɫɥɨɜɧɨ 

ɹɜɥɹɸɬɫɹ ɝɥɚɜɧɵɦɢ ɩɪɢɱɢɧɚɦɢ ɨɬɫɭɬɫɬɜɢɹ ɞɨɥɠɧɨɝɨ ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɢɪɨɜɚɧɢɹ 

ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɬɪɭɞɧɨɫɬɟɣ ɢɯ ɩɪɚɜɨɦɟɪɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ. 

 

                                           
31 Ʌɭɬɤɨɜɚ Ɉ.ȼ. Ɋɚɡɝɪɚɧɢɱɟɧɢɟ ɞɟɣɫɬɜɢɹ ɢɧɫɬɢɬɭɬɨɜ ɨɛɳɟɫɬɜɟɧɧɨɝɨ ɞɨɫɬɨɹɧɢɹ ɢ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ 
ɬɪɚɧɫɝɪɚɧɢɱɧɵɯ ɚɜɬɨɪɫɤɢɯ ɨɬɧɨɲɟɧɢɹɯ // ȼɟɫɬɧɢɤ ɍɧɢɜɟɪɫɢɬɟɬɚ ɢɦɟɧɢ Ɉ.ȿ. Ʉɭɬɚɮɢɧɚ (ɆȽɘȺ). 2021. № 3 
(79). ɋ. 59. 
32 Janssens M-Ch., Tryggvadottir R. Orphan works, out-of-commerce works and making the European cultural heritage 
available: 'Are we nearly there yet?'. The Netherlands, 2016. P. 203. 
33 Memorandum of Understanding on Key Principles on the Digitisation and Making Available of Out-of-Commerce 
Works (Ɇɟɦɨɪɚɧɞɭɦ ɨ ɜɡɚɢɦɨɩɨɧɢɦɚɧɢɢ ɩɨ ɤɥɸɱɟɜɵɦ ɩɪɢɧɰɢɩɚɦ ɨɰɢɮɪɨɜɤɢ ɢ ɩɪɟɞɨɫɬɚɜɥɟɧɢɹ ɞɨɫɬɭɩɚ ɤ 
ɩɪɨɢɡɜɟɞɟɧɢɹɦ, ɧɟ ɹɜɥɹɸɳɢɦɫɹ ɤɨɦɦɟɪɱɟɫɤɢɦɢ) ɨɬ 20 ɫɟɧɬɹɛɪɹ 2011 ɝɨɞɚ. – URL: 
https://www.dekuzu.com/en/docs/20110920-mou_en.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 11.04.2022). 
34 Jan-Michael Grages. Verwaiste Werke. Mohr Siebeck, 2013. P. 19. 
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1.2 Ɇɟɠɞɭɧɚɪɨɞɧɚɹ ɭɧɢɮɢɤɚɰɢɹ ɧɨɪɦ, ɪɟɝɥɚɦɟɧɬɢɪɭɸщɢɯ 

ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ  
 

ɉɨ ɨɛɳɟɦɭ ɩɪɚɜɢɥɭ35 ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɵɟ ɩɪɚɜɚ ɧɚ ɩɪɨɢɡɜɟɞɟɧɢɹ ɧɚɭɤɢ, 

ɥɢɬɟɪɚɬɭɪɵ ɢ ɢɫɤɭɫɫɬɜɚ ɩɪɢɧɚɞɥɟɠɚɬ ɢɯ ɚɜɬɨɪɚɦ, ɢɦɟɧɧɨ ɨɧɢ ɦɨɝɭɬ 

ɢɫɩɨɥɶɡɨɜɚɬɶ ɩɪɨɢɡɜɟɞɟɧɢɹ ɢ ɪɚɫɩɨɪɹɠɚɬɶɫɹ ɢɫɤɥɸɱɢɬɟɥɶɧɵɦɢ ɩɪɚɜɚɦɢ ɧɚ 

ɧɢɯ. Ʉɚɠɞɨɦɭ ɠɟɥɚɸɳɟɦɭ ɢɫɩɨɥɶɡɨɜɚɬɶ ɪɟɡɭɥɶɬɚɬ ɬɜɨɪɱɟɫɤɨɝɨ ɬɪɭɞɚ ɚɜɬɨɪɚ 

ɧɟɨɛɯɨɞɢɦɨ ɩɨɥɭɱɢɬɶ ɟɝɨ ɫɨɝɥɚɫɢɟ, ɫɥɟɞɨɜɚɬɟɥɶɧɨ, ɩɪɢ ɢɫɩɨɥɶɡɨɜɚɧɢɢ 

ɩɪɨɢɡɜɟɞɟɧɢɹ ɛɟɡ ɬɚɤɨɝɨ ɪɚɡɪɟɲɟɧɢɹ ɜɫɟɝɞɚ ɟɫɬɶ ɪɢɫɤ, ɱɬɨ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ 

ɨɛɧɚɪɭɠɢɬɫɹ ɢ ɨɛɪɚɬɢɬɶɫɹ ɜ ɫɭɞ ɫ ɬɪɟɛɨɜɚɧɢɟɦ ɨ ɜɵɩɥɚɬɟ ɤɪɭɩɧɨɣ ɫɭɦɦɵ 

ɤɨɦɩɟɧɫɚɰɢɢ36 ɢɥɢ ɥɸɛɵɦ ɢɧɵɦ ɬɪɟɛɨɜɚɧɢɟɦ.  

ȿɫɥɢ ɢɧɮɨɪɦɚɰɢɹ ɨɛ ɚɜɬɨɪɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɨɬɫɭɬɫɬɜɭɟɬ, ɷɬɨ ɧɟ ɦɨɠɟɬ 

ɫɥɭɠɢɬɶ ɞɨɫɬɚɬɨɱɧɵɦ ɨɫɧɨɜɚɧɢɟɦ ɞɥɹ ɟɝɨ ɫɜɨɛɨɞɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ37. ɇɨ ɱɬɨ 

ɠɟ ɞɟɥɚɬɶ, ɟɫɥɢ ɩɪɨɢɡɜɟɞɟɧɢɟ ɹɜɥɹɟɬɫɹ ɫɢɪɨɬɫɤɢɦ? 

ȼ ɪɚɡɧɵɯ ɝɨɫɭɞɚɪɫɬɜɚɯ ɤ ɭɫɬɚɧɨɜɥɟɧɢɸ ɩɪɚɜɨɜɨɝɨ ɪɟɠɢɦɚ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɩɨɞɯɨɞɹɬ ɩɨ-ɪɚɡɧɨɦɭ, ɜ ɧɚɫɬɨɹɳɢɣ ɦɨɦɟɧɬ, ɤɚɤ ɢ ɤ ɨɩɪɟɞɟɥɟɧɢɸ 

ɩɨɧɹɬɢɹ ɬɚɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɫɥɨɠɢɥɨɫɶ ɞɜɚ ɨɫɧɨɜɧɵɯ ɩɨɞɯɨɞɚ: opt-in ɢ opt-out.  

ȼ ɪɚɦɤɚɯ ɩɟɪɜɨɝɨ ɢɡ ɧɢɯ ɩɪɟɡɸɦɢɪɭɟɬɫɹ, ɱɬɨ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ, ɨɫɬɚɜɚɹɫɶ 

ɩɚɫɫɢɜɧɵɦ, ɧɟ ɫɨɝɥɚɫɟɧ ɧɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɫɜɨɟɝɨ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɧɨ ɬɪɟɬɶɢ ɥɢɰɚ 

ɦɨɝɭɬ ɩɨɥɭɱɢɬɶ ɪɚɡɪɟɲɟɧɢɟ ɨɬ ɝɨɫɭɞɚɪɫɬɜɚ ɩɪɢ ɨɩɪɟɞɟɥёɧɧɵɯ ɭɫɥɨɜɢɹɯ38. 

ɋɨɝɥɚɫɧɨ ɜɬɨɪɨɦɭ ɩɨɞɯɨɞɭ ɩɪɟɞɩɨɥɚɝɚɟɬɫɹ, ɱɬɨ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɫɨɝɥɚɫɟɧ 

ɧɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɫɜɨɟɣ ɪɚɛɨɬɵ, ɧɨ ɩɪɢ ɫɨɜɟɪɲɟɧɢɢ ɚɤɬɢɜɧɵɯ ɞɟɣɫɬɜɢɣ ɦɨɠɟɬ 

ɨɬ ɬɚɤɨɝɨ ɫɨɝɥɚɫɢɹ ɨɬɤɚɡɚɬɶɫɹ. Ⱦɚɧɧɚɹ ɫɯɟɦɚ ɫɱɢɬɚɟɬɫɹ ɛɨɥɟɟ ɷɮɮɟɤɬɢɜɧɨɣ ɫ 

ɩɨɡɢɰɢɢ ɫɨɰɢɚɥɶɧɨɝɨ ɢ ɷɤɨɧɨɦɢɱɟɫɤɨɝɨ ɢɧɬɟɪɟɫɚ, ɬɚɤ ɤɚɤ ɩɟɪɟɧɨɫɢɬ 

                                           
35 ɋɬ. 6.1 Ȼɟɪɧɫɤɨɣ ɤɨɧɜɟɧɰɢɢ // Ƚɚɪɚɧɬ : ɫɩɪɚɜɨɱɧɚɹ ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ. – URL: http://www.garant.ru (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 15.04.2022). 
36 Ɍɪɚɧɫɮɨɪɦɚɰɢɹ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɜ ɂɧɬɟɪɧɟɬɟ: Ɂɚɪɭɛɟɠɧɵɟ ɬɟɧɞɟɧɰɢɢ, ɛɢɡɧɟɫ-ɦɨɞɟɥɢ, ɪɟɤɨɦɟɧɞɚɰɢɢ ɞɥɹ 
Ɋɨɫɫɢɢ. Ɇ., 2013. ɋ. 255. 
37 Ʌɟɚɧɨɜɢɱ ȿ.Ȼ. Ɋɚɡɜɢɬɢɟ ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɜ ɨɬɧɨɲɟɧɢɢ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ȿɜɪɨɩɟɣɫɤɨɦ ɫɨɸɡɟ 
// Ⱥɤɬɭɚɥɶɧɵɟ ɩɪɨɛɥɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɭɛɥɢɱɧɨɝɨ ɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɱɚɫɬɧɨɝɨ ɩɪɚɜɚ : ɫɛ. ɧɚɭɱ. ɬɪ. 2013. № 
5. ɋ. 207. 
38 Ʌɭɬɤɨɜɚ Ɉ.ȼ. Ɋɚɡɝɪɚɧɢɱɟɧɢɟ ɞɟɣɫɬɜɢɹ ɢɧɫɬɢɬɭɬɨɜ ɨɛɳɟɫɬɜɟɧɧɨɝɨ ɞɨɫɬɨɹɧɢɹ ɢ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ 
ɬɪɚɧɫɝɪɚɧɢɱɧɵɯ ɚɜɬɨɪɫɤɢɯ ɨɬɧɨɲɟɧɢɹɯ // ȼɟɫɬɧɢɤ ɍɧɢɜɟɪɫɢɬɟɬɚ ɢɦɟɧɢ Ɉ.ȿ. Ʉɭɬɚɮɢɧɚ (ɆȽɘȺ). 2021. № 3 
(79). ɋ. 55. 
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ɧɟɨɛɯɨɞɢɦɨɫɬɶ ɡɚɛɨɬɵ ɨɛ ɨɯɪɚɧɟ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɫ ɤɨɧɟɱɧɨɝɨ «ɩɨɥɶɡɨɜɚɬɟɥɹ» ɧɚ 

«ɫɨɡɞɚɬɟɥɹ» ɪɚɛɨɬɵ39.  

Ʉɚɤ ɭɠɟ ɛɵɥɨ ɨɬɦɟɱɟɧɨ, ɟɞɢɧɫɬɜɟɧɧɵɦ ɚɤɬɨɦ, ɪɚɫɩɪɨɫɬɪɚɧɹɸɳɢɦ ɫɜɨɟ 

ɞɟɣɫɬɜɢɟ ɧɚ ɧɟɫɤɨɥɶɤɨ ɫɬɪɚɧ, ɝɞɟ ɭɧɢɮɢɰɢɪɨɜɚɧɵ ɧɨɪɦɵ, ɪɟɝɥɚɦɟɧɬɢɪɭɸɳɢɟ 

ɩɪɚɜɨɜɨɣ ɪɟɠɢɦ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɜ ɬɨɦ ɱɢɫɥɟ ɢɯ ɢɫɩɨɥɶɡɨɜɚɧɢɟ, 

ɹɜɥɹɟɬɫɹ Ⱦɢɪɟɤɬɢɜɚ ȿɋ 2012/28. ɇɚɩɨɦɧɢɦ, ɱɬɨ ɩɪɨɰɟɫɫ ɪɚɡɪɚɛɨɬɤɢ ɷɬɨɝɨ 

ɦɚɫɲɬɚɛɧɨɝɨ ɚɤɬɚ ɩɪɨɞɨɥɠɚɥɫɹ ɛɨɥɟɟ ɞɟɫɹɬɢ ɥɟɬ ɢ ɫɨɩɪɨɜɨɠɞɚɥɫɹ ɩɪɢɧɹɬɢɟɦ 

ɦɧɨɝɨɱɢɫɥɟɧɧɵɯ ɞɨɤɭɦɟɧɬɨɜ ɧɟɧɨɪɦɚɬɢɜɧɨɝɨ ɯɚɪɚɤɬɟɪɚ. 

ȼɩɟɪɜɵɟ ɨɰɢɮɪɨɜɤɚ ɟɜɪɨɩɟɣɫɤɨɝɨ ɤɭɥɶɬɭɪɧɨɝɨ ɧɚɫɥɟɞɢɹ ɛɵɥɚ ɨɛɨɡɧɚɱɟɧɚ 

ɤɚɤ ɩɪɟɞɦɟɬ ɢɧɬɟɪɟɫɚ ȿɜɪɨɩɟɣɫɤɨɣ ɤɨɦɢɫɫɢɟɣ ɜ 1999 ɝɨɞɭ ɜ ɪɚɦɤɚɯ 

ɢɧɢɰɢɚɬɢɜɵ «ɗɥɟɤɬɪɨɧɧɚɹ ȿɜɪɨɩɚ» (e-Europe initiative)40. ɋ ɬɟɯ ɩɨɪ ɜ ȿɋ 

ɩɪɢɧɢɦɚɥɢɫɶ ɢ ɩɭɛɥɢɤɨɜɚɥɢɫɶ ɪɚɡɥɢɱɧɵɟ ɞɨɤɭɦɟɧɬɵ, ɹɜɥɹɸɳɢɟɫɹ 

ɨɫɧɨɜɨɩɨɥɚɝɚɸɳɢɦɢ ɞɥɹ ɪɚɡɜɢɬɢɹ ɨɰɢɮɪɨɜɤɢ ɞɨɤɭɦɟɧɬɚɥɶɧɨɝɨ ɧɚɫɥɟɞɢɹ. 

Ɍɚɤɨɜɵ, ɧɚɩɪɢɦɟɪ, ɋɨɨɛɳɟɧɢɟ ȿɜɪɨɩɟɣɫɤɨɣ ɤɨɦɢɫɫɢɢ «i2010: ɰɢɮɪɨɜɵɟ 

ɛɢɛɥɢɨɬɟɤɢ» 2005 ɝɨɞɚ41 ɢ ȼɵɜɨɞɵ ȿɜɪɨɩɟɣɫɤɨɝɨ ɋɨɜɟɬɚ 2006 ɝɨɞɚ ɩɨ 

ɨɰɢɮɪɨɜɤɟ, ɨɧɥɚɣɧ-ɞɨɫɬɭɩɭ ɤ ɤɭɥɶɬɭɪɧɵɦ ɦɚɬɟɪɢɚɥɚɦ ɢ ɫɨɯɪɚɧɟɧɢɸ 

ɰɢɮɪɨɜɨɝɨ ɧɚɫɥɟɞɢɹ (the European Council’s conclusions on digitisation and online 

access to cultural material and digital preservation)42. 

ȼ 2006 ɝɨɞɭ ȿɜɪɨɩɟɣɫɤɚɹ ɤɨɦɢɫɫɢɹ ɩɪɢɧɹɥɚ Ɋɟɤɨɦɟɧɞɚɰɢɸ ɨɛ ɨɰɢɮɪɨɜɤɟ 

ɢ ɨɧɥɚɣɧ-ɞɨɫɬɭɩɧɨɫɬɢ ɤɭɥɶɬɭɪɧɨɝɨ ɧɚɫɥɟɞɢɹ, ɚ ɬɚɤɠɟ ɟɝɨ ɫɨɯɪɚɧɟɧɢɢ ɜ 

ɰɢɮɪɨɜɨɦ ɜɢɞɟ, ɩɪɢɡɵɜɚɸɳɭɸ ɝɨɫɭɞɚɪɫɬɜɚ-ɱɥɟɧɵ ɫɨɡɞɚɬɶ ɦɟɯɚɧɢɡɦɵ ɞɥɹ 

                                           
39 Ⱦɨɪɨɮɟɟɜ Ɋ.ɋ. ɉɪɚɜɨɜɨɣ ɪɟɠɢɦ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ // ɉɪɚɜɨ ɛɭɞɭɳɟɝɨ: ɂɧɬɟɥɥɟɤɬɭɚɥɶɧɚɹ ɫɨɛɫɬɜɟɧɧɨɫɬɶ, 
ɢɧɧɨɜɚɰɢɢ, ɂɧɬɟɪɧɟɬ: ȿɠɟɝɨɞɧɢɤ. ȼɵɩ. 2. Ɇ., 2019. ɋ. 60-61. 
40 eEurope – An Information Society for All. – URL: https://www.euractiv.com/section/digital/linksdossier/eeurope-an-
information-society-for-all/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 27.04.2022). 
41 Communication from the commission to the European parliament, the council, the European economic and social 
committee and the committee of the regions. – URL: https://www.eea.europa.eu/policy-documents/communication-
from-the-commission-to-1 (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 27.04.2022). 
42 Rosario Arquero-Avilés, Brenda Siso Calvo, Gonzalo Marco Cuenca. Orphan Works and Diligent Search Procedures 
in Europe. – URL: 
https://www.researchgate.net/publication/324153048_Orphan_Works_and_Diligent_Search_Procedures_in_Europe 
(ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 27.04.2022). 



 17 

ɨɛɥɟɝɱɟɧɢɹ ɨɧɥɚɣɧ-ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɫɨɞɟɣɫɬɜɢɹ 

ɨɛɟɫɩɟɱɟɧɢɹ ɞɨɫɬɭɩɧɨɫɬɢ ɪɟɟɫɬɪɨɜ ɬɚɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ43.  

Ʉɪɨɦɟ ɬɨɝɨ, ɜ ɷɬɨɦ ɠɟ ɝɨɞɭ ɛɵɥɚ ɫɨɡɞɚɧɚ Ƚɪɭɩɩɚ ɷɤɫɩɟɪɬɨɜ ɜɵɫɨɤɨɝɨ 

ɭɪɨɜɧɹ ɩɨ ɜɨɩɪɨɫɚɦ ɷɥɟɤɬɪɨɧɧɵɯ ɛɢɛɥɢɨɬɟɤ, ɨɛɴɟɞɢɧɢɜɲɚɹ ɥɢɰ, 

ɡɚɢɧɬɟɪɟɫɨɜɚɧɧɵɯ ɜ ɨɰɢɮɪɨɜɤɟ ɢ ɨɧɥɚɣɧ-ɞɨɫɬɭɩɧɨɫɬɢ ɤɭɥɶɬɭɪɧɵɯ ɦɚɬɟɪɢɚɥɨɜ, 

ɜɤɥɸɱɚɹ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ44, ɩɨ ɪɟɡɭɥɶɬɚɬɚɦ ɪɚɛɨɬɵ ɤɨɬɨɪɨɣ ɩɪɢɧɹɬɵ ɢ 

ɩɨɞɩɢɫɚɧɵ Ɉɤɨɧɱɚɬɟɥɶɧɵɣ ɨɬɱɟɬ ɨ ɫɨɯɪɚɧɟɧɢɢ ɜ ɰɢɮɪɨɜɨɦ ɮɨɪɦɚɬɟ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɜɵɲɟɞɲɢɯ ɢɡ ɩɟɱɚɬɢ (Final Report on Digital 

Preservation, Orphan Works and Out-of-Print Works)45, ɢ Ɇɟɦɨɪɚɧɞɭɦ ɨ 

ɜɡɚɢɦɨɩɨɧɢɦɚɧɢɢ ɜ ɨɬɧɨɲɟɧɢɢ ɪɭɤɨɜɨɞɹɳɢɯ ɩɪɢɧɰɢɩɨɜ ɬɳɚɬɟɥɶɧɨɝɨ ɩɨɢɫɤɚ 

ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ (Memorandum of Understanding on Diligent Search 

Guidelines for Orphan Works)46. 

ȼ Ɉɬɱɟɬɟ ɛɵɥɨ ɩɪɟɞɥɨɠɟɧɨ ɭɫɬɚɧɨɜɢɬɶ ɨɛɳɢɟ ɤɪɢɬɟɪɢɢ ɬɳɚɬɟɥɶɧɨɝɨ 

ɩɨɢɫɤɚ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ, ɚ ɬɚɤɠɟ ɪɟɤɨɦɟɧɞɨɜɚɧɨ ɝɨɫɭɞɚɪɫɬɜɚɦ-ɱɥɟɧɚɦ 

ɩɪɢɡɧɚɜɚɬɶ ɪɟɲɟɧɢɹ ɞɪɭɝɢɯ ɫɬɪɚɧ, ɤɨɬɨɪɵɟ ɨɬɜɟɱɚɸɬ ɤɪɢɬɟɪɢɹɦ ɬɚɤɨɝɨ ɩɨɢɫɤɚ, 

ɞɥɹ ɞɨɫɬɢɠɟɧɢɹ ɬɪɚɧɫɝɪɚɧɢɱɧɨɝɨ ɷɮɮɟɤɬɚ. Ȼɨɥɟɟ ɬɨɝɨ, ɝɨɫɭɞɚɪɫɬɜɚɦ-ɱɥɟɧɚɦ 

ɩɪɟɞɨɫɬɚɜɥɹɥɨɫɶ ɩɪɚɜɨ ɩɪɢɧɢɦɚɬɶ ɪɚɡɥɢɱɧɵɟ ɦɟɪɵ ɞɥɹ ɥɟɝɚɥɢɡɚɰɢɢ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɧɨ ɜɫɟ ɨɧɢ ɞɨɥɠɧɵ ɩɪɟɞɩɪɢɧɹɬɶ ɬɚɤɢɟ 

ɞɟɣɫɬɜɢɹ, ɤɚɤ: 

 ɨɯɜɚɬɢɬɶ ɜɫɟ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɤɨɬɨɪɵɯ ɧɟ 

ɭɫɬɚɧɨɜɥɟɧ, ɧɚ ɨɫɧɨɜɟ ɨɛɳɟɝɨ ɨɩɪɟɞɟɥɟɧɢɹ;  

 ɪɚɡɪɚɛɨɬɚɬɶ ɪɭɤɨɜɨɞɫɬɜɨ ɩɨ ɞɨɥɠɧɨɦɭ ɩɨɢɫɤɭ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ;  

                                           
43 Commission Recommendation of 24.08.2006 on the digitisation and online accessibility of cultural material and 
digital preservation. – URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32006H0585 (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 25.04.2022). 
44 Commission Decision of 27.02.2006 on setting up a High Level Expert Group on Digital Libraries, OJ L 63, 
4.3.2006. – URL: https://www.global-regulation.com/law/european-union/183647/2006-178-ec%253a-commission-
decision-of-27-february-2006-setting-up-a-high-level-expert-group-on-digital-libraries-%2528this-text-annuls-and-
replaces-the-.html (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 25.04.2022). ȼɩɨɫɥɟɞɫɬɜɢɢ Ƚɪɭɩɩɚ ɛɵɥɚ ɨɛɧɨɜɥɟɧɚ Ɋɟɲɟɧɢɟɦ Ʉɨɦɢɫɫɢɢ ɨɬ 
25 ɦɚɪɬɚ 2009 ɝɨɞɚ, OJ 82, 28.3.2009. 
45 i2010: Digital Libraries High Level Expert Group–Copyright Subgroup, Final Report on Digital Preservation, Orphan 
Works and Out-of-Print Works (06.03.2008). – URL: https://ifap.ru/library/book305.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 
25.04.2022). 
46 Memorandum of Understanding on Diligent Search Guidelines for Orphan Works. – URL: 
https://ifap.ru/ofdocs/rest/rest0001.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 25.04.2022). 
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 ɩɪɟɞɭɫɦɨɬɪɟɬɶ ɩɪɚɜɢɥɨ ɨɛ ɢɫɤɥɸɱɟɧɢɢ ɩɪɨɢɡɜɟɞɟɧɢɹ ɢɡ ɱɢɫɥɚ 

ɫɢɪɨɬɫɤɢɯ ɜ ɫɥɭɱɚɟ, ɟɫɥɢ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɛɭɞɟɬ ɨɛɧɚɪɭɠɟɧ, ɢ ɜɵɩɥɚɬɟ ɟɦɭ 

ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ;  

 ɩɪɟɞɥɨɠɢɬɶ ɧɟɤɨɦɦɟɪɱɟɫɤɢɦ ɭɱɪɟɠɞɟɧɢɹɦ ɤɭɥɶɬɭɪɵ ɨɫɨɛɵɣ ɪɟɠɢɦ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ. 

ȼ Ɇɟɦɨɪɚɧɞɭɦɟ ɨ ɜɡɚɢɦɨɩɨɧɢɦɚɧɢɢ ɛɵɥɢ ɫɮɨɪɦɭɥɢɪɨɜɚɧɵ ɛɨɥɟɟ 

ɤɨɧɤɪɟɬɧɵɟ ɭɤɚɡɚɧɢɹ, ɤɚɤ ɞɨɥɠɟɧ ɨɫɭɳɟɫɬɜɥɹɬɶɫɹ ɬɳɚɬɟɥɶɧɵɣ ɩɨɢɫɤ: 1) ɞɨ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɹ, 2) ɥɢɛɨ ɩɨ ɧɚɡɜɚɧɢɸ, ɥɢɛɨ ɩɨ ɫɚɦɨɣ ɪɚɛɨɬɟ (title 

by title or work by work), 3) ɫ ɢɫɩɨɥɶɡɨɜɚɧɢɟɦ ɛɚɡ ɞɚɧɧɵɯ ɢ ɪɟɫɭɪɫɨɜ ɫɬɪɚɧɵ 

ɩɪɨɢɫɯɨɠɞɟɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɹ (ɨɬɞɟɥɶɧɨ ɞɥɹ ɚɭɞɢɨɜɢɡɭɚɥɶɧɵɯ, 

ɮɨɬɨɝɪɚɮɢɱɟɫɤɢɯ, ɦɭɡɵɤɚɥɶɧɵɯ ɢ ɥɢɬɟɪɚɬɭɪɧɵɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɨɩɪɟɞɟɥɟɧɵ 

ɩɪɢɦɟɪɧɵɟ ɩɟɪɟɱɧɢ ɪɟɫɭɪɫɨɜ ɞɥɹ ɩɨɢɫɤɚ). 

ȼ 2011 ɝɨɞɭ ɜ Ɋɚɛɨɱɟɦ ɞɨɤɭɦɟɧɬɟ ɩɟɪɫɨɧɚɥɚ ȿɜɪɨɩɟɣɫɤɨɣ ɤɨɦɢɫɫɢɢ 

Ɉɬɱɟɬ ɢ Ɇɟɦɨɪɚɧɞɭɦ ɨ ɜɡɚɢɦɨɩɨɧɢɦɚɧɢɢ, ɚ ɬɚɤɠɟ ɢɧɵɟ ɚɤɬɵ ɧɟɧɨɪɦɚɬɢɜɧɨɝɨ 

ɯɚɪɚɤɬɟɪɚ ɛɵɥɢ ɩɪɨɚɧɚɥɢɡɢɪɨɜɚɧɵ, ɢ ɧɚ ɢɯ ɨɫɧɨɜɟ ɛɵɥɚ ɩɪɟɞɥɨɠɟɧɚ Ⱦɢɪɟɤɬɢɜɚ 

ɨ ɧɟɤɨɬɨɪɵɯ ɪɚɡɪɟɲɟɧɧɵɯ ɜɢɞɚɯ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ47. 

Ɍɨɥɶɤɨ ɥɢɲɶ ɜ 2012 ɝɨɞɭ ɛɵɥɚ ɩɪɢɧɹɬɚ Ⱦɢɪɟɤɬɢɜɚ ȿɜɪɨɩɟɣɫɤɨɝɨ 

ɩɚɪɥɚɦɟɧɬɚ ɢ ɋɨɜɟɬɚ ȿɜɪɨɩɟɣɫɤɨɝɨ ɋɨɸɡɚ 2012/28 ɨɛ ɨɩɪɟɞɟɥɟɧɧɨɦ 

ɪɚɡɪɟɲɟɧɧɨɦ ɢɫɩɨɥɶɡɨɜɚɧɢɢ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɧɟɨɩɪɟɞɟɥɹɟɦɵɯ ɩɨ ɫɭɛɴɟɤɬɭ 

ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ (ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ). Ⱦɢɪɟɤɬɢɜɚ ɛɵɥɚ ɧɚɩɪɚɜɥɟɧɚ ɧɚ 

ɨɛɥɟɝɱɟɧɢɟ ɩɪɨɟɤɬɨɜ ɦɚɫɫɨɜɨɣ ɨɰɢɮɪɨɜɤɢ, ɨɫɭɳɟɫɬɜɥɹɟɦɵɯ ɩɨ ɜɫɟɣ ȿɜɪɨɩɟ, 

ɩɭɬɟɦ ɭɫɬɪɚɧɟɧɢɹ ɧɟɤɨɬɨɪɵɯ ɛɚɪɶɟɪɨɜ, ɫɜɹɡɚɧɧɵɯ ɫ ɚɜɬɨɪɫɤɢɦ ɩɪɚɜɨɦ48. 

Ⱦɢɪɟɤɬɢɜɚ ɹɜɥɹɟɬɫɹ ɜɚɠɧɟɣɲɢɦ ɢɫɬɨɱɧɢɤɨɦ ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɢɪɨɜɚɧɢɹ 

ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ ɜ ȿɋ, ɚ ɬɚɤɠɟ ɨɛɪɚɡɰɨɦ ɥɟɝɚɥɢɡɚɰɢɢ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɬɚɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɞɥɹ ɞɪɭɝɢɯ ɫɬɪɚɧ, ɧɟ ɬɨɥɶɤɨ ɝɨɫɭɞɚɪɫɬɜ-ɱɥɟɧɨɜ ȿɋ.  

                                           
47 European Commission, Commission Staff Working Paper, Impact Assessment on the Cross Border Online Access to 
Orphan Works Accompanying the Proposal for a Directive of the European Parliament and of the Council on Certain 
Permitted Uses of Orphan Works, COM (2011) 289 final (24.05.2011). – URL: https://ec.europa.eu/smart-
regulation/impact/ia_carried_out/docs/ia_2011/sec_2011_0615_en.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 25.04.2022). 
48 Evaluating the Orphan Works Directive. – URL: https://pro.europeana.eu/post/evaluating-the-orphan-works-directive 
(ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 25.04.2022). 
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Ɉɬɦɟɬɢɦ, ɱɬɨ ɞɟɣɫɬɜɢɟ Ⱦɢɪɟɤɬɢɜɵ ɪɚɫɩɪɨɫɬɪɚɧɹɟɬɫɹ ɬɨɥɶɤɨ ɧɚ 

ɧɟɤɨɦɦɟɪɱɟɫɤɢɟ ɨɪɝɚɧɢɡɚɰɢɢ, ɚ ɢɦɟɧɧɨ ɧɚ ɩɭɛɥɢɱɧɵɟ ɛɢɛɥɢɨɬɟɤɢ, 

ɨɛɪɚɡɨɜɚɬɟɥɶɧɵɟ ɭɱɪɟɠɞɟɧɢɹ ɢ ɦɭɡɟɢ, ɚ ɬɚɤɠɟ ɚɪɯɢɜɵ, ɢɧɫɬɢɬɭɬɵ ɚɭɞɢɨ- ɢ 

ɜɢɞɟɨɧɚɫɥɟɞɢɹ ɢ ɨɪɝɚɧɢɡɚɰɢɢ ɩɭɛɥɢɱɧɨɝɨ ɪɚɞɢɨ- ɢ ɬɟɥɟɜɟɳɚɧɢɹ, ɭɱɪɟɠɞɟɧɧɵɟ 

ɜ ɝɨɫɭɞɚɪɫɬɜɚɯ-ɱɥɟɧɚɯ. 

ȼ Ⱦɢɪɟɤɬɢɜɟ ɫɨɞɟɪɠɚɬɫɹ ɩɨɥɨɠɟɧɢɹ ɨ ɬɨɦ, ɱɬɨ ɩɪɟɠɞɟ, ɱɟɦ ɩɪɨɢɡɜɟɞɟɧɢɟ 

ɢɥɢ ɮɨɧɨɝɪɚɦɦɚ ɦɨɝɭɬ ɫɱɢɬɚɬɶɫɹ ɫɢɪɨɬɫɤɢɦɢ, ɞɨɥɠɟɧ ɛɵɬɶ ɩɪɨɜɟɞɟɧ 

ɞɨɛɪɨɫɨɜɟɫɬɧɵɣ (in good faith) ɞɨɥɠɧɵɣ ɩɨɢɫɤ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ, ɜɤɥɸɱɚɹ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɞɪɭɝɢɯ ɨɯɪɚɧɹɟɦɵɯ ɨɛɴɟɤɬɨɜ, ɤɨɬɨɪɵɟ 

ɢɫɩɨɥɶɡɨɜɚɥɢɫɶ ɩɪɢ ɫɨɡɞɚɧɢɢ ɬɚɤɨɝɨ ɩɪɨɢɡɜɟɞɟɧɢɹ (ɜ ɩɪɢɥɨɠɟɧɢɢ ɤ Ⱦɢɪɟɤɬɢɜɟ 

ɩɪɢɜɨɞɢɬɫɹ ɦɢɧɢɦɚɥɶɧɵɣ ɩɟɪɟɱɟɧɶ ɢɫɬɨɱɧɢɤɨɜ, ɤɨɬɨɪɵɦ ɞɨɥɠɧɵ 

ɪɭɤɨɜɨɞɫɬɜɨɜɚɬɶɫɹ ɫɬɪɚɧɵ-ɱɥɟɧɵ ȿɋ ɩɪɢ ɭɫɬɚɧɨɜɥɟɧɢɢ ɫɨɛɫɬɜɟɧɧɵɯ ɫɩɢɫɤɨɜ 

ɪɟɫɭɪɫɨɜ, ɩɪɢɦɟɧɹɟɦɵɯ ɞɥɹ ɧɚɞɥɟɠɚɳɟɝɨ ɩɨɢɫɤɚ).  

Ʉ ɢɫɬɨɱɧɢɤɚɦ ɩɨɢɫɤɚ Ⱦɢɪɟɤɬɢɜɚ ɨɬɧɨɫɢɬ ɛɚɡɵ ɞɚɧɧɵɯ, ɤɧɢɠɧɵɟ 

ɤɚɬɚɥɨɝɢ, ɪɟɟɫɬɪɵ ɚɜɬɨɪɫɤɢɯ ɨɛɳɟɫɬɜ, ɚ ɝɥɚɜɧɨɟ – ɦɚɫɲɬɚɛɧɵɟ ɨɧɥɚɣɧ-ɛɚɡɵ, 

ɫɨɡɞɚɧɧɵɟ ɜ ɮɨɪɦɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɨɟɤɬɨɜ. ȼ ɤɚɱɟɫɬɜɟ ɩɪɢɦɟɪɨɜ ɜ 

Ⱦɢɪɟɤɬɢɜɟ ɩɪɢɜɨɞɹɬɫɹ ɛɚɡɚ ɞɚɧɧɵɯ ARROW (Accessible Registries of Rights 

Information and Orphan Works; «ɩɟɪɜɚɹ ɦɟɠɞɭɧɚɪɨɞɧɚɹ ɛɚɡɚ, ɫɨɡɞɚɧɧɚɹ ɞɥɹ 

ɪɚɡɪɟɲɟɧɢɹ ɩɪɨɛɥɟɦ, ɫɜɹɡɚɧɧɵɯ ɫ ɫɢɪɨɬɫɤɢɦɢ ɩɪɨɢɡɜɟɞɟɧɢɹɦɢ»49), ɫɢɫɬɟɦɚ 

Europeana («ɤɪɭɩɧɟɣɲɚɹ ɦɭɥɶɬɢɹɡɵɱɧɚɹ ɦɧɨɝɨɨɬɪɚɫɥɟɜɚɹ ɰɢɮɪɨɜɚɹ ɛɢɛɥɢɨɬɟɤɚ 

ɫɨɜɪɟɦɟɧɧɨɣ ȿɜɪɨɩɵ»50) ɢ ISSN (International Standard Serial Number; 

ɦɟɠɞɭɧɚɪɨɞɧɵɣ ɧɨɦɟɪ ɫɟɪɢɚɥɶɧɵɯ ɢɡɞɚɧɢɣ – «ɧɚɢɛɨɥɟɟ ɩɪɨɫɬɨɣ ɢ 

ɚɜɬɨɪɢɬɟɬɧɵɣ ɫɩɨɫɨɛ ɢɞɟɧɬɢɮɢɤɚɰɢɢ ɩɟɪɢɨɞɢɱɟɫɤɨɝɨ ɩɟɱɚɬɧɨɝɨ ɢɡɞɚɧɢɹ ɜɨ 

ɜɫɟɦ ɦɢɪɟ, ɩɨɫɤɨɥɶɤɭ ɩɨɞ ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɦ ɧɨɦɟɪɨɦ ɢɡɞɚɧɢɟ ɩɨɩɚɞɟɬ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɤɚɬɚɥɨɝɢ»51). 

                                           
49 Ɇɢɯɚɣɥɨɜ Ʉ.Ɇ. ɍɤɚɡ. ɋɨɱ. ɋ. 62-63. 
50 Ɋɟɞɶɤɢɧɚ ɇ.ɋ. ȿɜɪɨɩɟɚɧɚ: ɰɢɮɪɨɜɨɟ ɤɭɥɶɬɭɪɧɨɟ ɧɚɫɥɟɞɢɟ ȿɜɪɨɩɵ // ɍɱɟɧɵɟ ɡɚɩɢɫɤɢ (Ⱥɥɬɚɣɫɤɚɹ 
ɝɨɫɭɞɚɪɫɬɜɟɧɧɚɹ ɚɤɚɞɟɦɢɹ ɤɭɥɶɬɭɪɵ ɢ ɢɫɤɭɫɫɬɜ). 2020. № 2 (24). ɋ. 89. 
51 Ⱥɛɪɚɦɨɜɚ ɇ.ɘ. ISSN: ɩɨɧɹɬɢɟ, ɩɪɚɜɢɥɚ ɨɮɨɪɦɥɟɧɢɹ ɢ ɧɟɨɛɯɨɞɢɦɨɫɬɶ ɢɫɩɨɥɶɡɨɜɚɧɢɹ // ɇɚɭɱɧɚɹ ɩɟɪɢɨɞɢɤɚ: 
ɩɪɨɛɥɟɦɵ ɢ ɪɟɲɟɧɢɹ. 2011. № 3. ɋ. 36. 

http://internet.garant.ru/document/redirect/70364228/1000
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ȼ § 3 ɫɬ. 3 Ⱦɢɪɟɤɬɢɜɵ ɭɤɚɡɵɜɚɟɬɫɹ ɦɟɫɬɨ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɩɨɢɫɤɚ, 

ɧɚɩɪɢɦɟɪ, ɞɥɹ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɮɨɧɨɝɪɚɦɦ – ɬɟɪɪɢɬɨɪɢɹ ɝɨɫɭɞɚɪɫɬɜɚ-ɱɥɟɧɚ ȿɋ, 

ɝɞɟ ɨɧɢ ɛɵɥɢ ɜɩɟɪɜɵɟ ɨɩɭɛɥɢɤɨɜɚɧɵ ɢɥɢ, ɟɫɥɢ ɩɭɛɥɢɤɚɰɢɹ ɧɟ ɩɪɨɢɡɜɨɞɢɥɚɫɶ, 

ɝɞɟ ɨɧɢ ɛɵɥɢ ɜɩɟɪɜɵɟ ɬɪɚɧɫɥɢɪɨɜɚɧɵ, ɜ ɨɬɧɨɲɟɧɢɢ ɤɢɧɟɦɚɬɨɝɪɚɮɢɱɟɫɤɢɯ ɢɥɢ 

ɚɭɞɢɨɜɢɡɭɚɥɶɧɵɯ ɩɪɨɢɡɜɟɞɟɧɢɣ – ɬɟɪɪɢɬɨɪɢɹ ɬɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ-ɱɥɟɧɚ ȿɋ, ɝɞɟ 

ɪɚɫɩɨɥɨɠɟɧɵ ɝɨɥɨɜɧɨɣ ɨɮɢɫ ɢɥɢ ɩɨɫɬɨɹɧɧɨɟ ɦɟɫɬɨɧɚɯɨɠɞɟɧɢɟ ɢɯ 

ɢɡɝɨɬɨɜɢɬɟɥɹ. Ʉɪɨɦɟ ɬɨɝɨ, ɞɨɥɠɧɵ ɛɵɬɶ ɢɫɩɨɥɶɡɨɜɚɧɵ ɢɫɬɨɱɧɢɤɢ ɢɧɮɨɪɦɚɰɢɢ 

ɢ ɞɪɭɝɢɯ ɫɬɪɚɧ, ɟɫɥɢ ɢɦɟɸɬɫɹ ɨɫɧɨɜɚɧɢɹ ɩɨɥɚɝɚɬɶ, ɱɬɨ ɬɚɦ ɦɨɝɭɬ ɫɨɞɟɪɠɚɬɶɫɹ 

ɧɟɨɛɯɨɞɢɦɵɟ ɫɜɟɞɟɧɢɹ ɨ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹɯ.  

Ƚɨɫɭɞɚɪɫɬɜɚ-ɱɥɟɧɵ ȿɋ ɞɨɥɠɧɵ ɨɛɟɫɩɟɱɢɬɶ ɜɟɞɟɧɢɟ ɪɟɟɫɬɪɨɜ ɡɚɩɢɫɟɣ ɨ 

ɩɪɨɜɟɞɟɧɧɨɦ ɩɨɢɫɤɟ ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɜ ɟɞɢɧɨɣ ɧɚ ɜɫɟɣ ɬɟɪɪɢɬɨɪɢɢ 

ȿɜɪɨɩɟɣɫɤɨɝɨ ɫɨɸɡɚ ɨɧɥɚɣɧ-ɛɚɡɟ ɞɚɧɧɵɯ ɛɵɥɚ ɨɬɪɚɠɟɧɚ ɫɥɟɞɭɸɳɚɹ 

ɢɧɮɨɪɦɚɰɢɹ: ɪɟɡɭɥɶɬɚɬɵ ɬɳɚɬɟɥɶɧɵɯ ɩɨɢɫɤɨɜ, ɤɨɬɨɪɵɟ ɹɜɢɥɢɫɶ ɨɫɧɨɜɚɧɢɟɦ 

ɨɩɪɟɞɟɥɟɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɹ ɢɥɢ ɮɨɧɨɝɪɚɦɦɵ ɜ ɤɚɱɟɫɬɜɟ ɫɢɪɨɬɫɤɢɯ; ɥɸɛɵɟ 

ɢɡɦɟɧɟɧɢɹ ɜ ɢɯ ɫɬɚɬɭɫɟ; ɮɚɤɬɵ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɬɚɤɢɯ ɨɛɴɟɤɬɨɜ ɚɜɬɨɪɫɤɢɯ ɢ 

ɫɦɟɠɧɵɯ ɩɪɚɜ ɤɨɧɤɪɟɬɧɨɣ ɧɟɤɨɦɦɟɪɱɟɫɤɨɣ ɨɪɝɚɧɢɡɚɰɢɟɣ ɢ ɤɨɧɬɚɤɬɧɚɹ 

ɢɧɮɨɪɦɚɰɢɹ ɞɚɧɧɨɣ ɨɪɝɚɧɢɡɚɰɢɢ. 

ȼ ȿɋ ɮɭɧɤɰɢɨɧɢɪɭɟɬ The Orphan Works Database (ɛɚɡɚ ɞɚɧɧɵɯ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ), ɩɪɟɞɨɫɬɚɜɥɹɸɳɚɹ ɢɧɮɨɪɦɚɰɢɸ ɨ ɩɪɨɢɡɜɟɞɟɧɢɹɯ-ɫɢɪɨɬɚɯ, 

ɫɨɞɟɪɠɚɳɢɯɫɹ ɜ ɤɨɥɥɟɤɰɢɹɯ ɨɛɳɟɞɨɫɬɭɩɧɵɯ ɛɢɛɥɢɨɬɟɤ, ɭɱɟɛɧɵɯ ɡɚɜɟɞɟɧɢɣ ɢ 

ɦɭɡɟɟɜ, ɚ ɬɚɤɠɟ ɚɪɯɢɜɨɜ, ɭɱɪɟɠɞɟɧɢɣ ɤɢɧɨ- ɢɥɢ ɚɭɞɢɨɜɢɡɭɚɥɶɧɨɝɨ ɧɚɫɥɟɞɢɹ ɢ 

ɨɪɝɚɧɢɡɚɰɢɣ ɨɛɳɟɫɬɜɟɧɧɨɝɨ ɜɟɳɚɧɢɹ52. 

Ʉɪɨɦɟ ɬɨɝɨ, ɫɭɳɟɫɬɜɭɸɬ ɢ ɪɟɟɫɬɪɵ ɨɬɞɟɥɶɧɵɯ ɜɢɞɨɜ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ, ɧɚɩɪɢɦɟɪ, ɪɟɟɫɬɪ ɫɢɪɨɬɫɤɢɯ ɮɢɥɶɦɨɜ, ɤɨɬɨɪɵɣ ɜɟɞɟɬ 

Ⱥɫɫɨɰɢɚɰɢɹ ɟɜɪɨɩɟɣɫɤɢɯ ɤɢɧɨɚɪɯɢɜɨɜ ɢ ɫɢɧɟɦɚɬɟɤ (The Association of European 

Film Archives and Cinémathèques (ACE))53. 

                                           
52 Orphan Works. – URL: https://www.ipoi.gov.ie/en/types-of-ip/copyright1/orphan-works/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 
26.04.2022). 
53 Forward – framework for a EU-wide audiovisual orphan works registry. – URL: https://ace-film.eu/forward-rights-
registry-audiovisual-orphan-works/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 27.04.2022). 
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Ⱦɢɪɟɤɬɢɜɚ ɜ ɫɬɚɬɶɟ 4 ɬɚɤɠɟ ɭɫɬɚɧɚɜɥɢɜɚɟɬ, ɱɬɨ, ɟɫɥɢ ɩɨɢɫɤ ɧɟ ɩɨɡɜɨɥɹɟɬ 

ɭɫɬɚɧɨɜɢɬɶ ɥɢɱɧɨɫɬɶ ɢɥɢ ɦɟɫɬɨɧɚɯɨɠɞɟɧɢɟ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ, ɩɪɨɢɡɜɟɞɟɧɢɟ 

ɞɨɥɠɧɨ ɛɵɬɶ ɨɮɢɰɢɚɥɶɧɨ ɩɪɢɡɧɚɧɨ ɫɢɪɨɬɫɤɢɦ, ɩɪɢɱɟɦ ɷɬɨɬ ɫɬɚɬɭɫ 

ɞɟɣɫɬɜɢɬɟɥɟɧ ɞɥɹ ɜɫɟɝɨ ȿɜɪɨɩɟɣɫɤɨɝɨ ɋɨɸɡɚ (ɬɪɚɧɫɝɪɚɧɢɱɧɨɫɬɶ ɫɢɪɨɬɫɤɨɝɨ 

ɫɬɚɬɭɫɚ ɩɪɨɢɡɜɟɞɟɧɢɹ)54.  

ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɩɨɥɨɠɟɧɢɹɦɢ ɫɬ. 5 Ⱦɢɪɟɤɬɢɜɵ ɜɧɨɜɶ ɩɨɹɜɥɹɸɳɢɣɫɹ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɦɨɠɟɬ ɡɚɹɜɢɬɶ ɨ ɩɪɢɧɚɞɥɟɠɚɳɟɦ ɟɦɭ ɩɪɚɜɟ ɢ ɬɟɦ ɫɚɦɵɦ 

ɩɪɟɤɪɚɬɢɬɶ ɫɬɚɬɭɫ ɫɢɪɨɬɫɤɨɝɨ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɩɪɢ ɷɬɨɦ ɩɪɢɨɛɪɟɬɚɹ ɩɪɚɜɨ ɧɚ 

ɩɨɥɭɱɟɧɢɟ ɫɩɪɚɜɟɞɥɢɜɨɣ ɤɨɦɩɟɧɫɚɰɢɢ (§ 5 ɫɬ. 6).  

ȼ ɩ. 19 ɩɪɟɚɦɛɭɥɵ Ⱦɢɪɟɤɬɢɜɵ ɡɚɤɪɟɩɥɟɧɨ ɜɚɠɧɨɟ ɩɪɚɜɢɥɨ ɧɚ ɫɥɭɱɚɣ 

ɨɲɢɛɨɱɧɨɝɨ ɩɪɢɡɧɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɹ ɫɢɪɨɬɫɤɢɦ: ɤ ɧɚɪɭɲɢɬɟɥɸ ɦɨɝɭɬ ɛɵɬɶ 

ɩɪɢɦɟɧɟɧɵ ɜɫɟ ɫɪɟɞɫɬɜɚ ɡɚɳɢɬɵ ɧɚɪɭɲɟɧɧɨɝɨ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, 

ɩɪɟɞɭɫɦɨɬɪɟɧɧɵɟ ɧɚɰɢɨɧɚɥɶɧɵɦ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨɦ ɝɨɫɭɞɚɪɫɬɜɚ-ɱɥɟɧɚ ȿɋ ɢ 

ɩɪɚɜɨɦ ɋɨɸɡɚ. 

ɋɨɝɥɚɫɧɨ § 1 ɫɬ. 6 Ⱦɢɪɟɤɬɢɜɵ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɩɪɢɡɧɚɧɧɵɟ ɫɢɪɨɬɫɤɢɦɢ, 

ɦɨɝɭɬ ɢɫɩɨɥɶɡɨɜɚɬɶɫɹ ɬɨɥɶɤɨ ɞɜɭɦɹ ɫɩɨɫɨɛɚɦɢ: ɩɭɬɟɦ ɞɨɜɟɞɟɧɢɹ ɞɨ ɜɫɟɨɛɳɟɝɨ 

ɫɜɟɞɟɧɢɹ ɢ ɜɨɫɩɪɨɢɡɜɟɞɟɧɢɹ ɜ ɰɟɥɹɯ ɨɰɢɮɪɨɜɤɢ, ɞɨɫɬɭɩɧɨɫɬɢ, ɢɧɞɟɤɫɚɰɢɢ, 

ɩɨɦɟɳɟɧɢɹ ɜ ɤɚɬɚɥɨɝ, ɫɨɯɪɚɧɟɧɢɹ ɢɥɢ ɜɨɫɫɬɚɧɨɜɥɟɧɢɹ. 

ɇɟɤɨɦɦɟɪɱɟɫɤɢɟ ɨɪɝɚɧɢɡɚɰɢɢ ɦɨɝɭɬ ɢɫɩɨɥɶɡɨɜɚɬɶ ɩɪɨɢɡɜɟɞɟɧɢɹ-ɫɢɪɨɬɵ 

ɬɨɥɶɤɨ ɞɥɹ ɞɨɫɬɢɠɟɧɢɹ ɩɨɫɬɚɜɥɟɧɧɵɯ ɩɟɪɟɞ ɧɢɦɢ ɨɛɳɟɫɬɜɟɧɧɨ-ɡɧɚɱɢɦɵɯ 

ɰɟɥɟɣ, ɜ ɱɚɫɬɧɨɫɬɢ, ɫɨɯɪɚɧɟɧɢɹ, ɜɨɫɫɬɚɧɨɜɥɟɧɢɹ, ɨɛɟɫɩɟɱɟɧɢɹ ɞɨɫɬɭɩɚ ɜ 

ɤɭɥɶɬɭɪɧɵɯ ɢ ɨɛɪɚɡɨɜɚɬɟɥɶɧɵɯ ɰɟɥɹɯ, ɧɨ ɬɚɤɠɟ ɦɨɝɭɬ ɢɡɜɥɟɤɚɬɶ ɞɨɯɨɞɵ ɢɡ 

ɬɚɤɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɢɫɤɥɸɱɢɬɟɥɶɧɨ ɜ ɰɟɥɹɯ ɩɨɤɪɵɬɢɹ ɫɜɨɢɯ ɪɚɫɯɨɞɨɜ ɧɚ 

ɨɰɢɮɪɨɜɤɭ ɢ ɨɩɭɛɥɢɤɨɜɚɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɣ (§ 2 ɫɬ. 6 Ⱦɢɪɟɤɬɢɜɵ). 

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɤɚɤ ɜɟɪɧɨ ɛɵɥɨ ɨɬɦɟɱɟɧɨ Ɇ.Ɇ. ɂɜɚɧɨɜɨɣ, ɜ ȿɋ ɧɟ 

ɡɚɤɪɟɩɥɟɧɵ ɜɨɡɦɨɠɧɨɫɬɢ ɥɟɝɚɥɶɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ 

ɤɨɦɦɟɪɱɟɫɤɢɦɢ ɸɪɢɞɢɱɟɫɤɢɦɢ ɥɢɰɚɦɢ ɢ ɮɢɡɢɱɟɫɤɢɦɢ ɥɢɰɚɦɢ. Ɉɞɧɚɤɨ, ɩɨ ɟɟ 

ɦɧɟɧɢɸ, «ɩɪɢɪɨɞɚ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɬɪɟɛɭɟɬ ɪɚɫɲɢɪɟɧɢɹ ɫɥɭɱɚɟɜ 
                                           

54 Ʉɚɞɨɜɛɟɧɤɨ ȼ.Ⱦ. Ⱦɢɪɟɤɬɢɜɵ ȿɜɪɨɩɟɣɫɤɨɝɨ ɋɨɸɡɚ ɤɚɤ ɢɫɬɨɱɧɢɤ ɫɨɜɟɪɲɟɧɫɬɜɨɜɚɧɢɹ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ 
Ɋɨɫɫɢɣɫɤɨɣ Ɏɟɞɟɪɚɰɢɢ // Ɇɟɠɞɭɧɚɪɨɞɧɵɣ ɩɪɚɜɨɜɨɣ ɤɭɪɶɟɪ. 2018. № 2 (26). ɋ. 19. 
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ɫɜɨɛɨɞɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ, ɜ ɬɨɦ ɱɢɫɥɟ ɧɚ ɤɨɦɦɟɪɱɟɫɤɢɟ ɩɪɨɟɤɬɵ, ɞɥɹ ɛɨɥɟɟ 

ɩɨɜɫɟɦɟɫɬɧɨɣ ɨɰɢɮɪɨɜɤɢ ɢ ɜɨɡɦɨɠɧɨɫɬɢ ɞɨɫɬɭɩɚ ɤ ɫɢɪɨɬɫɤɢɦ 

ɩɪɨɢɡɜɟɞɟɧɢɹɦ»55. 

ɉɨ ɦɧɟɧɢɸ ɋ.ɋ. Ȼɨɪɨɞɢɧɚ, Ⱦɢɪɟɤɬɢɜɚ ɮɨɪɦɢɪɭɟɬ ɞɨɫɬɚɬɨɱɧɨ ɭɡɤɭɸ 

ɨɛɥɚɫɬɶ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ, ɨɞɧɚɤɨ «ɢɦɟɟɬ ɦɟɫɬɨ ɭɠɟ ɧɟ 

ɨɝɪɚɧɢɱɟɧɢɟ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɩɨɥɶɡɨɜɚɬɟɥɹ ɡɚ ɩɪɚɜɨɧɚɪɭɲɟɧɢɟ ɢɥɢ ɜɵɞɚɱɚ 

ɥɢɰɟɧɡɢɣ ɤɨɧɤɪɟɬɧɵɦ ɩɨɥɶɡɨɜɚɬɟɥɹɦ, ɚ ɨɝɪɚɧɢɱɟɧɢɟ ɢɫɤɥɸɱɢɬɟɥɶɧɵɯ ɩɪɚɜ ɜ 

ɩɨɥɶɡɭ ɧɟɤɨɬɨɪɵɯ ɤɚɬɟɝɨɪɢɣ ɫɭɛɴɟɤɬɨɜ»56. 

ɇɟɫɦɨɬɪɹ ɧɚ ɜɨɫɩɨɥɧɟɧɢɟ ɩɪɨɛɟɥɚ ɩɪɚɜɨɜɨɝɨ ɪɟɠɢɦɚ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɧɚ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨɦ ɭɪɨɜɧɟ ɧɟ ɜɫɟ ɭɱɟɧɵɟ ɩɨɥɨɠɢɬɟɥɶɧɨ 

ɨɰɟɧɢɜɚɸɬ Ⱦɢɪɟɤɬɢɜɭ. ɇɚɩɪɢɦɟɪ, Ⱦɠɟɣɦɫ Ȼɨɣɥ, ɛɪɢɬɚɧɫɤɢɣ ɫɩɟɰɢɚɥɢɫɬ ɜ 

ɨɛɥɚɫɬɢ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, ɩɪɢɡɧɚɜɚɹ ɧɟɤɨɬɨɪɵɣ ɩɪɨɝɪɟɫɫ ɜ ɨɛɥɚɫɬɢ 

ɭɪɟɝɭɥɢɪɨɜɚɧɢɹ ɞɚɧɧɨɣ ɩɪɨɛɥɟɦɵ, ɜ ɰɟɥɨɦ ɤɪɢɬɢɱɟɫɤɢ ɨɬɡɵɜɚɟɬɫɹ ɨ Ⱦɢɪɟɤɬɢɜɟ, 

ɧɚɡɵɜɚɹ ɟɟ ɩɨɥɨɠɟɧɢɹ ɫɥɢɲɤɨɦ ɧɟɝɢɛɤɢɦɢ, ɚ ɩɪɨɰɟɞɭɪɭ ɞɨɥɠɧɨɝɨ ɩɨɢɫɤɚ – 

ɛɸɪɨɤɪɚɬɢɱɟɫɤɨɣ, ɞɨɥɝɨɣ ɢ ɡɚɬɪɚɬɧɨɣ. Ɉɧ ɨɬɦɟɱɚɟɬ, ɱɬɨ «ɡɚɤɨɧ ɧɟ ɦɨɠɟɬ 

ɩɪɟɞɨɬɜɪɚɬɢɬɶ ɨɲɢɛɤɭ, ɧɨ ɨɧ ɦɨɠɟɬ ɭɫɬɚɧɨɜɢɬɶ, ɤɚɤ ɞɨɥɠɧɨ ɨɬɧɨɫɢɬɶɫɹ ɤ 

ɜɟɪɨɹɬɧɨɫɬɢ ɟɟ ɜɨɡɧɢɤɧɨɜɟɧɢɹ. Ʉɥɚɫɫɢɱɟɫɤɢɣ ɩɪɢɦɟɪ ɬɨɦɭ – ɩɪɟɡɭɦɩɰɢɹ 

ɧɟɜɢɧɨɜɧɨɫɬɢ. Ɋɟɮɨɪɦɚ ɜ ɨɛɥɚɫɬɢ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɦɨɠɟɬ ɩɨɣɬɢ ɤɚɤ ɩɨ 

ɩɭɬɢ ɩɪɟɡɭɦɩɰɢɢ ɧɟɧɚɪɭɲɟɧɢɹ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, ɬɚɤ ɢ ɩɨ ɩɭɬɢ ɩɪɟɡɭɦɩɰɢɢ ɟɝɨ 

ɧɚɪɭɲɟɧɢɹ. Ʉ ɫɨɠɚɥɟɧɢɸ, Ⱦɢɪɟɤɬɢɜɚ ɩɨɲɥɚ ɩɨ ɜɬɨɪɨɦɭ ɩɭɬɢ»57. 

Ʉɪɨɦɟ ɬɨɝɨ, Ⱦɢɪɟɤɬɢɜɚ ɧɟ ɡɚɬɪɚɝɢɜɚɟɬ ɜɨɩɪɨɫ ɨ ɩɟɪɟɯɨɞɟ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɨɛɳɟɫɬɜɟɧɧɨɟ ɞɨɫɬɨɹɧɢɟ ɜ ɫɥɭɱɚɟ, ɟɫɥɢ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɧɟ 

«ɡɚɹɜɢɬ ɨ ɫɟɛɟ», ɢ ɧɟ ɨɬɜɟɱɚɟɬ ɧɚ ɜɨɩɪɨɫ: ɛɭɞɟɬ ɥɢ ɱɟɪɟɡ ɤɚɤɨɟ-ɬɨ ɜɪɟɦɹ 

                                           
55 ɂɜɚɧɨɜɚ Ɇ.Ɇ. ɋɜɨɛɨɞɧɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɰɢɮɪɨɜɭɸ ɷɩɨɯɭ // ɀɭɪɧɚɥ ɋɭɞɚ ɩɨ 
ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɵɦ ɩɪɚɜɚɦ. 2019. № 26. ɋ. 131. 
56 Ȼɨɪɨɞɢɧ ɋ.ɋ. Ʉ ɜɨɩɪɨɫɭ ɨɛ ɢɫɩɨɥɶɡɨɜɚɧɢɢ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɢ ɤɨɬɨɪɵɯ ɧɟ ɢɡɜɟɫɬɧɵ ɢɥɢ ɧɟ 
ɨɛɧɚɪɭɠɟɧɵ // ɉɪɚɜɨ ɢ ɷɤɨɧɨɦɢɤɚ. 2013. № 9. ɋ. 2. 
57 James Boyle. (When) Is Copyright Reform Possible? Lessons from the Hargreaves Review. – URL: 
https://www.thepublicdomain.org/wp-content/uploads/2015/02/Is-Copyright-Reform-Possible1.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 
26.04.2022). 
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ɩɪɨɢɡɜɟɞɟɧɢɟ ɜɫɟ-ɬɚɤɢ ɩɪɢɡɧɚɧɧɨ ɩɪɢɨɛɪɟɬɲɢɦ ɫɬɚɬɭɫ «ɨɛɳɟɫɬɜɟɧɧɨɝɨ 

ɞɨɫɬɨɹɧɢɹ» ɢɥɢ ɧɚɜɫɟɝɞɚ ɨɫɬɚɧɟɬɫɹ ɫɢɪɨɬɫɤɢɦ58. 

Ɉɞɧɚɤɨ ɦɧɨɝɢɟ ɚɜɬɨɪɵ ɫɱɢɬɚɸɬ Ⱦɢɪɟɤɬɢɜɭ «ɨɱɟɧɶ ɭɞɚɱɧɵɦ, ɝɢɛɤɢɦ ɢ 

ɜɡɜɟɲɟɧɧɵɦ ɧɨɪɦɚɬɢɜɧɵɦ ɩɪɚɜɨɜɵɦ ɚɤɬɨɦ, … ɩɪɨɝɪɟɫɫɢɜɧɵɦ ɲɚɝɨɦ ɜ 

ɪɚɡɜɢɬɢɢ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɜ ɷɩɨɯɭ ɰɢɮɪɨɜɵɯ ɬɟɯɧɨɥɨɝɢɣ»59. 

Ɉɛɨɛɳɚɹ ɜɵɲɟ ɫɤɚɡɚɧɧɨɟ, ɧɟɨɛɯɨɞɢɦɨ ɨɬɦɟɬɢɬɶ, ɱɬɨ Ⱦɢɪɟɤɬɢɜɚ ȿɋ 

2012/28, ɹɜɥɹɸɳɚɹɫɹ ɧɚ ɫɟɝɨɞɧɹɲɧɢɣ ɦɨɦɟɧɬ ɟɞɢɧɫɬɜɟɧɧɵɦ ɦɟɠɞɭɧɚɪɨɞɧɵɦ 

ɚɤɬɨɦ (ɧɨ ɪɟɝɢɨɧɚɥɶɧɨɝɨ ɯɚɪɚɤɬɟɪɚ), ɜ ɤɨɬɨɪɨɦ ɨɬɧɨɫɢɬɟɥɶɧɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ 

ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɞɨɫɬɢɝɧɭɬɚ ɧɟɤɨɬɨɪɚɹ ɫɬɟɩɟɧɶ ɭɧɢɮɢɤɚɰɢɢ, ɜɨɫɩɪɢɧɹɬ 

ɩɨɞɯɨɞ ɭɫɬɚɧɨɜɥɟɧɢɹ ɨɝɪɚɧɢɱɟɧɢɣ ɢɫɤɥɸɱɢɬɟɥɶɧɨɝɨ ɩɪɚɜɚ ɞɥɹ ɧɟɤɨɦɦɟɪɱɟɫɤɢɯ 

ɨɪɝɚɧɢɡɚɰɢɣ, ɤɨɬɨɪɵɟ ɩɨɡɜɨɥɹɸɬ ɢɦ ɢɫɩɨɥɶɡɨɜɚɬɶ ɩɪɨɢɡɜɟɞɟɧɢɹ-ɫɢɪɨɬɵ ɛɟɡ 

ɩɨɥɭɱɟɧɢɹ ɫɩɟɰɢɚɥɶɧɨɝɨ ɪɚɡɪɟɲɟɧɢɹ ɢɥɢ ɧɟɨɛɯɨɞɢɦɨɫɬɢ ɡɚɤɥɸɱɚɬɶ 

ɥɢɰɟɧɡɢɨɧɧɵɟ ɞɨɝɨɜɨɪɵ. Ȼɨɥɟɟ ɬɨɝɨ, Ⱦɢɪɟɤɬɢɜɚ ɫɬɚɥɚ ɩɪɚɜɨɜɨɣ ɢ 

ɨɪɝɚɧɢɡɚɰɢɨɧɧɨɣ ɨɫɧɨɜɨɣ ɞɥɹ ɪɚɡɪɚɛɨɬɤɢ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɚ, ɪɟɝɭɥɢɪɭɸɳɟɝɨ 

ɩɪɚɜɨɦɟɪɧɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɜ ɨɬɞɟɥɶɧɵɯ ɫɬɪɚɧɚɯ 

ȿɜɪɨɩɵ60. 

                                           
58 ɉɭɡɢɧ Ɋ.ɋ. ɉɪɨɛɥɟɦɚ ɩɟɪɟɯɨɞɚ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɨɛɳɟɫɬɜɟɧɧɨɟ ɞɨɫɬɨɹɧɢɟ // ȼɟɫɬɧɢɤ ɋɚɦɚɪɫɤɨɣ 
ɝɭɦɚɧɢɬɚɪɧɨɣ ɚɤɚɞɟɦɢɢ. ɋɟɪɢɹ: ɉɪɚɜɨ. 2018. № 1 (20). ɋ. 156. 
59 Ʌɟɚɧɨɜɢɱ ȿ.Ȼ. ɍɤɚɡ. ɋɨɱ. ɋ. 213. 
60 The European orphan works directive – an eifl guide. – URL: https://eifl.net/resources/european-orphan-works-
directive-eifl-guide (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 27.04.2022). 
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2. ɇɚɰɢɨɧɚɥɶɧɚɹ ɪɟɝɥɚɦɟɧɬɚɰɢɹ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ  
 

2.1 Ɂɚɪɭɛɟɠɧɵɣ ɨɩɵɬ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ  
  

ȼ ɩɨɫɥɟɞɧɟɟ ɜɪɟɦɹ ɜ ȿɜɪɨɩɟɣɫɤɨɦ ɫɨɸɡɟ, ɤɚɤ ɭɠɟ ɛɵɥɨ ɨɬɦɟɱɟɧɨ, 

ɭɞɟɥɹɟɬɫɹ ɩɪɢɫɬɚɥɶɧɨɟ ɜɧɢɦɚɧɢɟ ɡɚɳɢɬɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ 

ɩɪɟɞɩɪɢɧɢɦɚɸɬɫɹ ɪɚɡɥɢɱɧɵɟ ɩɨɩɵɬɤɢ ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɢɪɨɜɚɧɢɹ. 

Ɉɞɧɚɤɨ ɟɳɟ ɞɨ ɩɪɢɧɹɬɢɹ ɟɞɢɧɨɝɨ ɞɥɹ ɜɫɟɝɨ ȿɜɪɨɩɟɣɫɤɨɝɨ ɫɨɸɡɚ ɚɤɬɚ ɜ 

ɨɬɞɟɥɶɧɵɯ ɫɬɪɚɧɚɯ ɩɪɟɞɩɪɢɧɢɦɚɥɢɫɶ ɩɨɩɵɬɤɢ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨ ɡɚɤɪɟɩɢɬɶ 

ɜɨɡɦɨɠɧɨɫɬɢ ɥɟɝɚɥɶɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ61. Ɍɚɤ, ɜ 2008 

ɝɨɞɭ ɉɚɪɥɚɦɟɧɬ ȼɟɧɝɪɢɢ ɩɪɢɧɹɥ ɡɚɤɨɧɨɞɚɬɟɥɶɧɭɸ ɫɢɫɬɟɦɭ, ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ 

ɤɨɬɨɪɨɣ ȼɟɧɝɟɪɫɤɨɟ ɜɟɞɨɦɫɬɜɨ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ (HIPO) ɦɨɠɟɬ 

ɩɪɟɞɨɫɬɚɜɢɬɶ ɧɟɢɫɤɥɸɱɢɬɟɥɶɧɭɸ, ɧɟɩɟɪɟɞɚɜɚɟɦɭɸ, ɞɟɣɫɬɜɢɬɟɥɶɧɭɸ 

ɢɫɤɥɸɱɢɬɟɥɶɧɨ ɧɚ ɬɟɪɪɢɬɨɪɢɢ ȼɟɧɝɪɢɢ ɥɢɰɟɧɡɢɸ ɡɚɹɜɢɬɟɥɸ, ɤɨɬɨɪɵɣ ɩɪɨɜɟɥ 

ɬɳɚɬɟɥɶɧɵɣ ɩɨɢɫɤ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɞɥɹ ɟɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ 

ɦɚɤɫɢɦɭɦ ɧɚ ɩɹɬɶ62. ɉɨɢɫɤ ɩɨɥɶɡɨɜɚɬɟɥɟɦ ɦɨɠɟɬ ɫɱɢɬɚɬɶɫɹ ɪɚɡɭɦɧɵɦ, ɟɫɥɢ 

ɛɭɞɭɬ ɩɪɟɞɩɪɢɧɹɬɵ ɫɥɟɞɭɸɳɢɟ ɲɚɝɢ:  

 ɩɨɢɫɤ ɜ ɪɟɟɫɬɪɟ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɤɨɬɨɪɵɣ ɜɟɞɟɬ HIPO;  

 ɩɨɢɫɤ ɜ ɛɚɡɟ ɞɚɧɧɵɯ ɚɫɫɨɰɢɚɰɢɣ ɩɨ ɭɩɪɚɜɥɟɧɢɸ ɤɨɥɥɟɤɬɢɜɧɵɦɢ 

ɩɪɚɜɚɦɢ ɢ/ɢɥɢ ɜ ɥɸɛɵɯ ɞɪɭɝɢɯ ɨɛɳɟɞɨɫɬɭɩɧɵɯ ɛɚɡɚɯ ɞɚɧɧɵɯ;  

 ɡɚɩɪɨɫ ɧɚ ɪɚɫɤɪɵɬɢɟ ɢɧɮɨɪɦɚɰɢɢ ɨɪɝɚɧɢɡɚɰɢɹɦɢ, ɤɨɬɨɪɵɟ 

ɪɟɝɭɥɹɪɧɨ ɩɭɛɥɢɤɭɸɬ ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɣ ɬɢɩ ɪɚɛɨɬɵ;  

 ɢ, ɧɚɤɨɧɟɰ, ɩɭɛɥɢɤɚɰɢɹ ɫɨɨɛɳɟɧɢɹ ɜ ɨɛɳɟɧɚɰɢɨɧɚɥɶɧɵɯ 

ɠɭɪɧɚɥɚɯ/ɝɚɡɟɬɚɯ.  

ɉɨɥɶɡɨɜɚɬɟɥɶ ɞɨɥɠɟɧ ɞɨɤɭɦɟɧɬɢɪɨɜɚɬɶ ɤɚɠɞɵɣ ɲɚɝ ɫɜɨɟɝɨ ɩɨɢɫɤɚ, 

ɩɨɫɤɨɥɶɤɭ ɷɬɨ ɹɜɥɹɟɬɫɹ ɷɥɟɦɟɧɬɨɦ ɟɝɨ ɨɮɢɰɢɚɥɶɧɨɣ ɡɚɹɜɤɢ.  

                                           
61 Act CXII of 2008 amending Act LXXVI of 1999 on Copyright Law. The new regulation – included into Arts. 57/A-
D – came into force on 1 February 2009. 
62 Peter Mezei. The New Orphan Works Regulation of Hungary // SSRN Electronic Journal. 2014. № 45 (8). P. 941. 
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ɉɨ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɭ ȼɟɧɝɪɢɢ ɜ ɫɥɭɱɚɟ, ɟɫɥɢ ɡɚɹɜɢɬɟɥɶ ɫɬɪɟɦɢɬɫɹ 

ɢɫɩɨɥɶɡɨɜɚɬɶ ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ ɜ ɤɨɦɦɟɪɱɟɫɤɢɯ ɰɟɥɹɯ, ɨɧ ɞɨɥɠɟɧ ɜɧɟɫɬɢ 

ɨɩɪɟɞɟɥɟɧɧɭɸ ɫɭɦɦɭ ɞɟɧɟɠɧɵɯ ɫɪɟɞɫɬɜ, ɫɨɨɬɜɟɬɫɬɜɭɸɳɭɸ ɫɩɨɫɨɛɭ ɢ ɫɬɟɩɟɧɢ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɧɚ ɫɱɟɬ HIPO ɞɥɹ ɩɨɫɥɟɞɭɸɳɟɣ ɟɟ ɜɵɩɥɚɬɵ 

ɨɛɴɹɜɢɜɲɟɦɭɫɹ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɸ. ȿɫɥɢ ɠɟ ɩɪɨɢɡɜɟɞɟɧɢɟ ɩɥɚɧɢɪɭɟɬɫɹ 

ɢɫɩɨɥɶɡɨɜɚɬɶ ɜ ɧɟɤɨɦɦɟɪɱɟɫɤɢɯ ɰɟɥɹɯ, ɬɨ ɥɢɰɟɧɡɢɚɬɭ ɧɟ ɧɭɠɧɨ ɜɧɨɫɢɬɶ 

ɜɨɡɧɚɝɪɚɠɞɟɧɢɟ ɡɚɪɚɧɟɟ, ɜ ɬɚɤɨɦ ɫɥɭɱɚɟ ɜɨɡɧɚɝɪɚɠɞɟɧɢɟ ɜɵɩɥɚɱɢɜɚɟɬɫɹ 

ɧɟɩɨɫɪɟɞɫɬɜɟɧɧɨ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɸ ɩɨ ɟɝɨ ɬɪɟɛɨɜɚɧɢɸ ɜ ɬɟɱɟɧɢɟ ɩɹɬɢ ɥɟɬ ɩɨɫɥɟ 

ɢɫɬɟɱɟɧɢɹ ɫɪɨɤɚ ɞɟɣɫɬɜɢɹ ɢɥɢ ɨɬɡɵɜɚ ɥɢɰɟɧɡɢɢ.  

ȿɫɥɢ ɩɨɥɶɡɨɜɚɬɟɥɶ ɜɫɟ-ɬɚɤɢ «ɡɚɹɜɥɹɟɬ ɨ ɫɟɛɟ», ɬɨ ɨɧ ɦɨɠɟɬ ɩɨɬɪɟɛɨɜɚɬɶ 

ɩɪɟɤɪɚɳɟɧɢɹ ɞɟɣɫɬɜɢɹ ɥɢɰɟɧɡɢɢ, ɩɪɟɞɨɫɬɚɜɥɟɧɧɨɣ HIPO, ɜ ɩɪɨɬɢɜɧɨɦ ɫɥɭɱɚɟ 

ɩɨɥɶɡɨɜɚɬɟɥɸ ɪɚɡɪɟɲɚɟɬɫɹ ɩɪɨɞɨɥɠɚɬɶ ɪɚɧɟɟ ɥɢɰɟɧɡɢɪɨɜɚɧɧɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ 

ɞɨ ɨɤɨɧɱɚɧɢɹ ɫɪɨɤɚ ɞɟɣɫɬɜɢɹ ɥɢɰɟɧɡɢɢ, ɧɨ ɧɟ ɛɨɥɟɟ ɝɨɞɚ ɩɨɫɥɟ ɬɨɝɨ, ɤɚɤ ɫɬɚɥɨ 

ɢɡɜɟɫɬɧɨ ɦɟɫɬɨ ɠɢɬɟɥɶɫɬɜɚ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ.  

ȼ ɫɥɭɱɚɟ, ɟɫɥɢ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɢɥɢ ɟɝɨ ɦɟɫɬɨ ɠɢɬɟɥɶɫɬɜɚ ɨɫɬɚɸɬɫɹ 

ɧɟɢɡɜɟɫɬɧɵɦɢ ɜ ɬɟɱɟɧɢɟ ɩɹɬɢ ɥɟɬ ɩɨɫɥɟ ɢɫɬɟɱɟɧɢɹ ɫɪɨɤɚ ɞɟɣɫɬɜɢɹ ɥɢɰɟɧɡɢɢ, 

HIPO ɩɟɪɟɱɢɫɥɹɟɬ ɜɧɟɫɟɧɧɭɸ ɩɨɥɶɡɨɜɚɬɟɥɟɦ ɫɭɦɦɭ ɞɟɧɟɠɧɵɯ ɫɪɟɞɫɬɜ 

ɤɨɦɩɟɬɟɧɬɧɨɣ ɚɫɫɨɰɢɚɰɢɢ ɤɨɥɥɟɤɬɢɜɧɨɝɨ ɭɩɪɚɜɥɟɧɢɹ ɩɪɚɜɚɦɢ, ɤɨɬɨɪɚɹ ɞɨɥɠɧɚ 

ɩɪɨɜɟɫɬɢ ɪɚɡɭɦɧɵɣ ɩɨɢɫɤ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɜɨ ɜɬɨɪɨɣ ɪɚɡ. ȼ ɫɥɭɱɚɟ, ɟɫɥɢ 

ɚɫɫɨɰɢɚɰɢɹ ɭɫɩɟɲɧɨ ɢɞɟɧɬɢɮɢɰɢɪɭɟɬ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ, ɨɪɝɚɧɢɡɚɰɢɹ ɨɛɹɡɚɧɚ 

ɩɟɪɟɜɟɫɬɢ ɟɦɭ ɞɟɧɶɝɢ, ɟɫɥɢ ɧɟɬ – ɞɟɧɶɝɢ ɞɨɥɠɧɵ ɛɵɬɶ ɩɟɪɟɜɟɞɟɧɵ ɜ 

ɇɚɰɢɨɧɚɥɶɧɵɣ ɤɭɥɶɬɭɪɧɵɣ ɮɨɧɞ, ɤɨɬɨɪɵɣ, ɜ ɫɜɨɸ ɨɱɟɪɟɞɶ, ɞɨɥɠɟɧ 

ɢɫɩɨɥɶɡɨɜɚɬɶ ɷɬɭ ɫɭɦɦɭ ɞɟɧɟɝ ɜ ɰɟɥɹɯ ɪɚɫɩɪɨɫɬɪɚɧɟɧɢɹ ɤɭɥɶɬɭɪɧɨɝɨ ɧɚɫɥɟɞɢɹ. 

ɇɚɩɪɢɦɟɪ, ɜ Ⱦɚɧɢɢ, Ɏɢɧɥɹɧɞɢɢ ɢ ɒɜɟɰɢɢ63 ɟɳɟ ɞɨ ɩɪɢɧɹɬɢɹ Ⱦɢɪɟɤɬɢɜɵ 

ȿɋ 2012/28 ɞɟɣɫɬɜɨɜɚɥɚ ɫɢɫɬɟɦɚ ɪɚɫɲɢɪɟɧɧɨɝɨ ɤɨɥɥɟɤɬɢɜɧɨɝɨ ɥɢɰɟɧɡɢɪɨɜɚɧɢɹ 

ɜ ɨɬɧɨɲɟɧɢɢ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ64, ɨɞɧɚɤɨ ɩɨɞɨɛɧɵɟ ɦɟɯɚɧɢɡɦɵ ɛɵɥɢ 

ɧɟɩɪɢɦɟɧɢɦɵ ɞɥɹ ȿɜɪɨɫɨɸɡɚ ɜ ɰɟɥɨɦ, ɩɨɫɤɨɥɶɤɭ ɧɟ ɛɵɥɢ ɬɪɚɧɫɝɪɚɧɢɱɧɵɦɢ ɢ 
                                           

63 Agnieszka Vetulani-Cęgiel. The Problem of Orphan Works in the EU. An Overview of Legislative Solutions and 
Main Actions in this Field (research report for the EC) // SSRN Electronic Journal. 2008. P. 33, 34, 44, 45.  
64 ɉɪɢ ɤɨɥɥɟɤɬɢɜɧɨɦ ɥɢɰɟɧɡɢɪɨɜɚɧɢɢ ɫɭɛɴɟɤɬɨɦ, ɢɦɟɸɳɢɦ ɩɪɚɜɨ ɜɵɞɚɜɚɬɶ ɥɢɰɟɧɡɢɸ ɧɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ 
ɫɢɪɨɬɫɤɨɝɨ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɹɜɥɹɟɬɫɹ ɭɩɨɥɧɨɦɨɱɟɧɧɨɟ ɝɨɫɭɞɚɪɫɬɜɨɦ ɨɛɳɟɫɬɜɨ ɩɨ ɤɨɥɥɟɤɬɢɜɧɨɦɭ ɭɩɪɚɜɥɟɧɢɸ. 
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ɧɟ ɨɯɜɚɬɵɜɚɥɢ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ ɡɚ ɩɪɟɞɟɥɚɦɢ ɤɨɧɤɪɟɬɧɵɯ 

ɝɨɫɭɞɚɪɫɬɜ65. 

Ȼɟɡɭɫɥɨɜɧɨ ɜɚɠɧɵɦ, ɞɚɠɟ ɩɟɪɟɥɨɦɧɵɦ ɦɨɦɟɧɬɨɦ, ɞɥɹ ɜɫɟɣ ɫɮɟɪɵ 

ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ ɜ ȿɋ ɫɬɚɥɨ ɩɪɢɧɹɬɢɟ ɜ 2012 ɝɨɞɭ Ⱦɢɪɟɤɬɢɜɵ ɨ 

ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɹɯ, ɩɨɫɥɟ ɱɟɝɨ ɦɧɨɝɢɟ ɟɜɪɨɩɟɣɫɤɢɟ ɫɬɪɚɧɵ ɜɧɟɫɥɢ 

ɢɡɦɟɧɟɧɢɹ ɜ ɫɜɨɟ ɧɚɰɢɨɧɚɥɶɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɨɛ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜɚɯ. 

ɇɚɩɪɢɦɟɪ, ɜɨ Ɏɪɚɧɰɢɢ ɛɵɥ ɩɪɢɧɹɬ Ɂɚɤɨɧ «Ɉ ɰɢɮɪɨɜɨɦ ɢɫɩɨɥɶɡɨɜɚɧɢɢ 

ɧɟɞɨɫɬɭɩɧɵɯ ɤɧɢɝ XX ɜɟɤɚ»66, ɤɨɬɨɪɵɣ ɜɧɟɫ ɢɡɦɟɧɟɧɢɹ ɜ ɤɨɞɟɤɫ Ɏɪɚɧɰɢɢ ɨɛ 

ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ. ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɷɬɢɦ Ɂɚɤɨɧɨɦ ɫɨɡɞɚɧɚ ɛɚɡɚ 

ɞɚɧɧɵɯ (ɜ ɜɟɞɟɧɢɢ ɇɚɰɢɨɧɚɥɶɧɨɣ ɛɢɛɥɢɨɬɟɤɢ Ɏɪɚɧɰɢɢ (Gallica))67, ɱɬɨɛɵ 

ɤɚɠɞɵɣ ɦɨɝ ɞɨɛɚɜɢɬɶ ɬɭɞɚ ɨɬɫɭɬɫɬɜɭɸɳɭɸ ɜ ɩɪɨɞɚɠɟ ɩɟɱɚɬɧɭɸ ɤɧɢɝɭ, 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɤɨɬɨɪɨɣ ɧɟ ɭɞɚɥɨɫɶ ɭɫɬɚɧɨɜɢɬɶ ɢɥɢ ɤɨɬɨɪɵɣ ɧɟ ɦɨɠɟɬ ɛɵɬɶ 

ɨɛɧɚɪɭɠɟɧ, ɢɡɞɚɧɧɭɸ ɞɨ 1 ɹɧɜɚɪɹ 2001 ɝɨɞɚ. 

ɋɨɝɥɚɫɧɨ ɧɨɪɦɚɦ Ɂɚɤɨɧɚ Ɏɪɚɧɰɢɢ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹɦ ɩɪɟɞɨɫɬɚɜɥɹɟɬɫɹ 6 

ɦɟɫɹɰɟɜ ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɩɨɬɪɟɛɨɜɚɬɶ ɢɡɴɹɬɢɹ ɫɜɨɢɯ ɤɧɢɝ ɢɡ ɪɟɟɫɬɪɚ, ɜ 

ɩɪɨɬɢɜɧɨɦ ɫɥɭɱɚɟ ɰɟɧɬɪɚɥɶɧɨɟ ɨɛɳɟɫɬɜɨ ɤɨɥɥɟɤɰɢɨɧɟɪɨɜ SOFIA68 ɛɭɞɟɬ 

ɭɩɪɚɜɨɦɨɱɟɧɨ ɥɢɰɟɧɡɢɪɨɜɚɬɶ ɤɧɢɝɢ-ɫɢɪɨɬɵ, ɭɫɬɚɧɚɜɥɢɜɚɬɶ ɰɟɧɵ ɥɢɰɟɧɡɢɣ, 

ɫɨɛɢɪɚɬɶ ɢ ɭɞɟɪɠɢɜɚɬɶ ɞɨɯɨɞɵ, ɩɪɢɱɢɬɚɸɳɢɟɫɹ ɧɟɢɡɜɟɫɬɧɵɦ ɢɥɢ 

ɧɟɭɫɬɚɧɨɜɥɟɧɧɵɦ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹɦ, ɜ ɬɟɱɟɧɢɟ ɞɟɫɹɬɢ ɥɟɬ, ɚ ɬɚɤɠɟ 

ɪɚɫɩɪɨɫɬɪɚɧɹɬɶ ɩɪɨɢɡɜɟɞɟɧɢɹ ɜ ɰɢɮɪɨɜɨɦ ɮɨɪɦɚɬɟ. ȼ ɫɥɭɱɚɟ ɢɡɴɹɬɢɹ ɤɧɢɝɢ ɢɡ 

ɪɟɟɫɬɪɚ ɭ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɩɨɹɜɥɹɟɬɫɹ ɨɛɹɡɚɧɧɨɫɬɶ ɩɪɟɞɫɬɚɜɢɬɶ ɞɨɤɚɡɚɬɟɥɶɫɬɜɚ 

ɩɨɹɜɥɟɧɢɹ ɤɧɢɝɢ ɜ ɩɪɨɞɚɠɟ ɩɨ ɩɪɨɲɟɫɬɜɢɸ ɞɜɭɯ ɥɟɬ. 

ȿɫɥɢ ɧɢ ɨɞɢɧ ɜɥɚɞɟɥɟɰ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɧɟ ɡɚɹɜɢɬ ɨ ɩɪɚɜɚɯ ɧɚ ɤɧɢɝɭ ɜ 

ɬɟɱɟɧɢɟ ɞɟɫɹɬɢ ɥɟɬ ɫ ɦɨɦɟɧɬɚ ɩɟɪɜɨɝɨ ɟɟ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɜ ɤɚɱɟɫɬɜɟ ɫɢɪɨɬɫɤɨɣ, 

ɞɥɹ ɧɟɤɨɦɦɟɪɱɟɫɤɢɯ ɰɟɥɟɣ ɩɭɛɥɢɱɧɵɦ ɛɢɛɥɢɨɬɟɤɚɦ ɛɭɞɟɬ ɪɚɡɪɟɲɟɧɨ, ɡɚ 

ɧɟɤɨɬɨɪɵɦɢ ɢɫɤɥɸɱɟɧɢɹɦɢ, ɨɰɢɮɪɨɜɵɜɚɬɶ ɢ ɩɪɟɞɨɫɬɚɜɥɹɬɶ ɤ ɧɟɣ ɛɟɫɩɥɚɬɧɵɣ 

                                           
65 Ʌɟɜɨɜɚ ɂ.ɘ., ȼɢɧɧɢɤ Ⱦ.ȼ., Ɇɨɢɫɟɟɜɚ Ⱥ.ɘ. ɍɤɚɡ. ɋɨɱ. ɋ. 27. 
66 Loi № 2012-287 du 01.03.2012 relative à l’exploitation numérique des livres indisponibles du xxe siècle. – URL: 
https://wipolex.wipo.int/ru/text/493219 (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 03.05.2022). 
67 Ȼɚɡɚ ɞɚɧɧɵɯ ɧɚɯɨɞɢɬɫɹ ɜ ɫɟɬɢ ɂɧɬɟɪɧɟɬ ɩɨ ɚɞɪɟɫɭ: http://relire.bnf.fr/. 
68 Ɉɛɳɟɫɬɜɨ ɤɨɥɥɟɤɰɢɨɧɢɪɨɜɚɧɢɹ SOFIA ɛɵɥɨ ɭɱɪɟɠɞɟɧɨ Ɇɢɧɢɫɬɟɪɫɬɜɨɦ ɤɭɥɶɬɭɪɵ Ɏɪɚɧɰɢɢ ɞɥɹ ɜɵɞɚɱɢ 
ɪɚɡɪɟɲɟɧɢɣ ɧɚ ɷɥɟɤɬɪɨɧɧɭɸ ɩɭɛɥɢɤɚɰɢɸ ɤɧɢɝ-ɫɢɪɨɬ. 
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ɞɨɫɬɭɩ. Ɉɞɧɚɤɨ «ɨɛɴɹɜɢɜɲɢɟɫɹ» ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɢ ɫɦɨɝɭɬ ɩɨɥɨɠɢɬɶ ɤɨɧɟɰ 

ɬɚɤɨɦɭ ɢɫɩɨɥɶɡɨɜɚɧɢɸ ɫɜɨɢɯ ɤɧɢɝ ɜ ɥɸɛɨɟ ɜɪɟɦɹ, ɟɫɥɢ ɨɧɢ ɫɨɱɬɭɬ, ɱɬɨ 

ɰɢɮɪɨɜɵɟ ɞɚɧɧɵɟ ɧɚɧɨɫɹɬ ɭɳɟɪɛ ɢɯ ɪɟɩɭɬɚɰɢɢ ɢɥɢ ɱɟɫɬɢ69. 

ɋɬɨɢɬ ɨɬɦɟɬɢɬɶ, ɱɬɨ ɮɪɚɧɰɭɡɫɤɚɹ ɦɨɞɟɥɶ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ, ɜ ɱɚɫɬɧɨɫɬɢ ɤɧɢɝ, ɩɨɞɜɟɪɝɚɟɬɫɹ ɫɟɪɶɟɡɧɨɣ ɤɪɢɬɢɤɢ ɫɨ ɫɬɨɪɨɧɵ 

ɩɪɚɜɨɜɟɞɨɜ, ɩɨɫɤɨɥɶɤɭ «ɨɧɚ ɧɟ ɬɨɥɶɤɨ ɬɪɟɛɭɟɬ, ɱɬɨɛɵ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɢ 

ɡɚɹɜɥɹɥɢ ɨ ɫɜɨɢɯ ɩɪɚɜɚɯ, ɱɬɨɛɵ ɢɯ ɫɨɯɪɚɧɢɬɶ, ɧɨ ɬɚɤɠɟ, ɩɨ ɤɪɚɣɧɟɣ ɦɟɪɟ, ɞɥɹ 

ɢɡɞɚɬɟɥɟɣ ɩɨɪɨɠɞɚɟɬ ɧɟɨɛɯɨɞɢɦɨɫɬɶ ɮɚɤɬɢɱɟɫɤɢ ɨɫɭɳɟɫɬɜɥɹɬɶ ɫɜɨɢ ɩɪɚɜɚ, 

ɱɬɨɛɵ ɨɧɢ ɧɟ ɛɵɥɢ ɩɪɟɞɨɫɬɚɜɥɟɧɵ ɞɪɭɝɢɦ70. 

ȼ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ, ɤɨɝɞɚ ɨɧɚ ɟɳɟ ɛɵɥɚ ɜ ɫɨɫɬɚɜɟ ȿɜɪɨɩɟɣɫɤɨɝɨ ɫɨɸɡɚ, ɜ 

2013 ɝɨɞɭ ɛɵɥɢ ɜɧɟɫɟɧɵ ɩɨɩɪɚɜɤɢ ɜ Ɂɚɤɨɧ «Ɉɛ ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ, ɨɛɪɚɡɰɚɯ ɢ 

ɩɚɬɟɧɬɚɯ»71 ɩɭɬɟɦ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨɝɨ ɨɮɨɪɦɥɟɧɢɹ ɪɟɤɨɦɟɧɞɚɰɢɣ, ɩɪɟɞɥɨɠɟɧɧɵɯ 

ɜ Ɉɬɱɟɬɟ ɏɚɪɝɪɢɜɡɚ (the Hargreaves Report)72. ɋɨɝɥɚɫɧɨ ɞɚɧɧɵɦ ɩɨɩɪɚɜɤɚɦ 

Ƚɨɫɫɟɤɪɟɬɚɪɸ ɩɪɟɞɨɫɬɚɜɥɹɟɬɫɹ ɩɪɚɜɨ ɜɵɞɚɜɚɬɶ ɧɟɢɫɤɥɸɱɢɬɟɥɶɧɵɟ ɥɢɰɟɧɡɢɢ ɧɚ 

ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɟɫɥɢ ɩɨɬɟɧɰɢɚɥɶɧɵɣ ɩɨɥɶɡɨɜɚɬɟɥɶ 

ɩɪɨɜɟɥ ɬɳɚɬɟɥɶɧɵɣ ɩɨɢɫɤ, ɧɨ ɧɟ ɫɦɨɝ ɧɚɣɬɢ ɜɥɚɞɟɥɶɰɚ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ, ɚ ɬɚɤɠɟ 

ɭɩɥɚɬɢɥ ɩɨɲɥɢɧɭ (ɭɩɥɚɱɟɧɧɵɟ ɩɨɲɥɢɧɵ ɢɞɭɬ, ɜ ɩɟɪɜɭɸ ɨɱɟɪɟɞɶ, ɧɚ 

ɤɨɦɩɟɧɫɚɰɢɸ ɚɞɦɢɧɢɫɬɪɚɬɢɜɧɵɯ ɪɚɫɯɨɞɨɜ, ɫɜɹɡɚɧɧɵɯ ɫ ɜɵɞɚɱɟɣ ɥɢɰɟɧɡɢɣ, ɜɨ-

ɜɬɨɪɵɯ, ɧɚ ɜɵɩɥɚɬɭ ɤɨɦɩɟɧɫɚɰɢɣ ɨɛɴɹɜɢɜɲɢɦɫɹ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹɦ 

ɩɪɨɢɡɜɟɞɟɧɢɣ)73.  

                                           
69 Orphan Works III: International Orphans. – URL: https://thomasash.wordpress.com/2017/09/15/orphan-works-iii -
international-orphans/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 03.05.2022). 
70 Jane C. Ginsburg. Fair Use for Free, or Permitted-but-Paid? // Columbia Law and Economics Working Paper. 2020. 
№ 481. P. 44.  
71 Enterprise and Regulatory Reform Act 2013. – URL: 
https://www.legislation.gov.uk/ukpga/2013/24/pdfs/ukpga_20130024_en.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 03.05.2022). 
72 ȼ 2010 ɝɨɞɭ ɩɪɟɦɶɟɪ-ɦɢɧɢɫɬɪ Ⱦɷɜɢɞ Ʉɷɦɟɪɨɧɨɧ ɩɪɨɭɱɢɥ ɩɪɨɜɟɫɬɢ ɨɛɡɨɪ ɫɢɫɬɟɦɵ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ 
ɫɨɛɫɬɜɟɧɧɨɫɬɢ ɜ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ. ȼ ɨɬɱɟɬɟ ɷɤɫɩɟɪɬɧɨɣ ɝɪɭɩɩɵ ɡɚ ɦɚɪɬ 2011 ɝɨɞɚ (ɢɡɜɟɫɬɧɨɦ ɤɚɤ Ɉɬɱɟɬ 
ɏɚɪɝɪɢɜɡɚ) ɩɪɨɛɥɟɦɚ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɨɩɢɫɚɧɚ ɤɚɤ «ɫɚɦɵɣ ɨɱɟɜɢɞɧɵɣ ɩɪɨɜɚɥ ɚɞɚɩɬɚɰɢɢ ɫɢɫɬɟɦɵ 
ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ». ȼ Ⱦɨɤɥɚɞɟ ɛɵɥ ɪɟɤɨɦɟɧɞɨɜɚɧ ɞɜɭɫɬɨɪɨɧɧɢɣ ɡɚɤɨɧɨɞɚɬɟɥɶɧɵɣ ɨɬɜɟɬ, ɤɨɬɨɪɵɣ «ɭɫɬɚɧɨɜɢɥ ɛɵ 
ɪɚɫɲɢɪɟɧɧɨɟ ɤɨɥɥɟɤɬɢɜɧɨɟ ɥɢɰɟɧɡɢɪɨɜɚɧɢɟ ɞɥɹ ɦɚɫɫɨɜɨɝɨ ɥɢɰɟɧɡɢɪɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ 
ɩɪɨɰɟɞɭɪɭ ɪɚɡɪɟɲɟɧɢɹ ɧɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɨɬɞɟɥɶɧɵɯ ɩɪɨɢɡɜɟɞɟɧɢɣ». – URL: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/32563/ipreview-
finalreport.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 03.05.2022). 
73 UK opens access to 91 million orphan works. – URL: https://www.gov.uk/government/news/uk-opens-access-to-91-
million-orphan-works (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 03.05.2022). 
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Ʉɚɤ ɩɨɹɫɧɹɟɬ Ɉɮɢɫ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ 

(the Intellectual Property Office of the United Kingdom (UK IPO)), ɬɚɤɚɹ ɫɯɟɦɚ 

ɥɢɰɟɧɡɢɪɨɜɚɧɢɹ ɩɨɡɜɨɥɹɟɬ «ɢɫɩɨɥɶɡɨɜɚɬɶ ɜɫɟ ɜɢɞɵ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɡɚɳɢɳɟɧɧɵɯ 

ɚɜɬɨɪɫɤɢɦ ɩɪɚɜɨɦ, ɥɸɛɵɦ ɫɩɨɫɨɛɨɦ ɢ ɥɸɛɵɦ ɬɢɩɨɦ ɥɢɰɟɧɡɢɚɬɚ», ɱɬɨ ɫɬɚɥɨ 

ɛɟɡɭɫɥɨɜɧɨ ɧɨɜɚɬɨɪɫɬɜɨɦ ɩɨ ɪɟɝɭɥɢɪɨɜɚɧɢɸ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ74, ɜ ɬɨ 

ɜɪɟɦɹ ɤɚɤ Ⱦɢɪɟɤɬɢɜɚ «ɪɚɡɪɟɲɚɟɬ ɬɨɥɶɤɨ ɧɟɤɨɦɦɟɪɱɟɫɤɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ 

ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɤɨɧɤɪɟɬɧɵɦɢ ɨɪɝɚɧɢɡɚɰɢɹɦɢ-ɛɟɧɟɮɢɰɢɚɪɚɦɢ ɢ 

ɪɚɫɩɪɨɫɬɪɚɧɹɟɬɫɹ ɬɨɥɶɤɨ ɧɚ ɩɪɚɜɚ ɧɚ ɜɨɫɩɪɨɢɡɜɟɞɟɧɢɟ ɢ ɪɚɫɩɪɨɫɬɪɚɧɟɧɢɟ»75. 

ȼ 2014 ɝɨɞɭ ɜ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ ɛɵɥɢ ɜɜɟɞɟɧɵ ɜ ɞɟɣɫɬɜɢɟ ɩɪɚɜɢɥɚ, 

ɪɟɝɭɥɢɪɭɸɳɢɟ ɜɵɞɚɱɭ ɢ ɭɫɥɨɜɢɹ ɨɬɞɟɥɶɧɵɯ ɥɢɰɟɧɡɢɣ ɧɚ ɫɢɪɨɬɫɤɢɟ 

ɩɪɨɢɡɜɟɞɟɧɢɹ76. ɉɪɚɜɢɥɚ ɨɩɪɟɞɟɥɹɸɬ, ɱɬɨ ɬɳɚɬɟɥɶɧɵɣ ɩɨɢɫɤ ɧɟɨɛɯɨɞɢɦɨ 

ɩɪɨɜɨɞɢɬɶ ɩɨɬɟɧɰɢɚɥɶɧɵɦ ɩɨɥɶɡɨɜɚɬɟɥɹɦ, ɤɚɤ ɦɢɧɢɦɭɦ, ɜ ɪɟɟɫɬɪɟ ɫɢɪɨɬɫɤɢɯ 

ɪɚɛɨɬ, ɤɨɬɨɪɵɣ ɞɨɥɠɟɧ ɛɵɬɶ ɫɨɡɞɚɧ Ƚɟɧɟɪɚɥɶɧɵɦ ɤɨɧɬɪɨɥɟɪɨɦ ɩɚɬɟɧɬɨɜ, 

ɩɪɨɦɵɲɥɟɧɧɵɯ ɨɛɪɚɡɰɨɜ ɢ ɬɨɜɚɪɧɵɯ ɡɧɚɤɨɜ, ɚ ɬɚɤɠɟ ɜ ɛɚɡɚɯ ɞɚɧɧɵɯ Ȼɸɪɨ ȿɋ 

ɩɨ ɝɚɪɦɨɧɢɡɚɰɢɢ ɧɚ ȼɧɭɬɪɟɧɧɟɦ ɪɵɧɤɟ (EU Office for Harmonization in the 

Internal Market). ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɩɪɚɜɢɥɚɦɢ ɡɚɹɜɢɬɟɥɸ, ɤɨɬɨɪɵɣ ɩɪɨɜɟɞёɬ 

ɬɚɤɨɣ ɩɨɢɫɤ, ɦɨɠɟɬ ɛɵɬɶ ɜɵɞɚɧɚ ɧɟɢɫɤɥɸɱɢɬɟɥɶɧɚɹ ɥɢɰɟɧɡɢɹ ɧɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ 

ɩɪɨɢɡɜɟɞɟɧɢɹ ɜ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ ɧɚ ɫɪɨɤ ɞɨ ɫɟɦɢ ɥɟɬ ɫ ɜɨɡɦɨɠɧɨɫɬɶɸ 

ɩɪɨɞɥɟɧɢɹ. Ʌɢɰɟɧɡɢɨɧɧɵɟ ɫɛɨɪɵ ɭɫɬɚɧɚɜɥɢɜɚɸɬɫɹ Ƚɟɧɟɪɚɥɶɧɵɦ ɤɨɧɬɪɨɥɟɪɨɦ 

ɧɚ ɨɫɧɨɜɟ ɫɛɨɪɨɜ ɡɚ ɚɧɚɥɨɝɢɱɧɵɟ ɪɚɛɨɬɵ ɢ ɜɢɞɵ ɢɫɩɨɥɶɡɨɜɚɧɢɹ. ȿɫɥɢ ɜ ɬɟɱɟɧɢɟ 

ɜɨɫɶɦɢ ɥɟɬ ɧɢ ɨɞɢɧ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɧɟ ɩɨɬɪɟɛɭɟɬ ɩɪɢɱɢɬɚɸɳɟɟɫɹ ɟɦɭ 

ɜɨɡɧɚɝɪɚɠɞɟɧɢɟ, ɨɧɨ ɦɨɠɟɬ ɢɫɩɨɥɶɡɨɜɚɬɶɫɹ ɞɥɹ ɮɢɧɚɧɫɢɪɨɜɚɧɢɹ ɫɨɰɢɚɥɶɧɨɣ, 

ɤɭɥɶɬɭɪɧɨɣ ɢ ɨɛɪɚɡɨɜɚɬɟɥɶɧɨɣ ɞɟɹɬɟɥɶɧɨɫɬɢ. 

ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ Ⱦɢɪɟɤɬɢɜɨɣ 2012/28 ɭɱɪɟɠɞɟɧɢɹ ɤɭɥɶɬɭɪɧɨɝɨ ɧɚɫɥɟɞɢɹ 

ɦɨɝɭɬ ɢɫɩɨɥɶɡɨɜɚɬɶ ɩɪɨɢɡɜɟɞɟɧɢɹ ɛɟɡ ɧɟɨɛɯɨɞɢɦɨɫɬɢ ɨɛɪɚɳɚɬɶɫɹ ɡɚ ɥɢɰɟɧɡɢɟɣ 

                                           
74 ȼɨɥɤɨɜɚ Ʉ.ɘ., ɒɪɚɣɛɟɪɝ ə.Ʌ. Ⱥɜɬɨɪɫɤɨɟ ɩɪɚɜɨ ɢ ɢɧɮɨɪɦɚɰɢɨɧɧɵɣ ɪɵɧɨɤ ɫɟɝɨɞɧɹ: ɟɜɪɨɩɟɣɫɤɢɟ ɢɧɢɰɢɚɬɢɜɵ 
ɢ ɩɪɢɜɢɥɟɝɢɢ ɞɥɹ ɛɢɛɥɢɨɬɟɤ // ɇɚɭɱɧɵɟ ɢ ɬɟɯɧɢɱɟɫɤɢɟ ɛɢɛɥɢɨɬɟɤɢ. 2021. № 11. ɋ. 44. 
75 Intellectual Property Office, Government Response to the Technical Consultation on Orphan Works (July 2012). – 
URL: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/315078/Orphan_Wor
ks_Government_Response.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 03.05.2022). 
76 The Copyright and Rights in Performances (Licensing of Orphan Works) Regulations 2014 (S.I. 2014/2863). – URL: 
https://wipolex.wipo.int/ru/text/353615 (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 03.05.2022). 
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ɜ UK IPO. ȼ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ ɬɚɤɨɟ ɢɫɤɥɸɱɟɧɢɟ ɩɨ ɢɫɩɨɥɶɡɨɜɚɧɢɸ 

ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ ɛɵɥɨ ɩɪɟɞɭɫɦɨɬɪɟɧɨ ɞɨ 31 ɞɟɤɚɛɪɹ 2020 ɝɨɞɚ, ɨɞɧɚɤɨ ɫ 1 

ɹɧɜɚɪɹ 2021 ɝɨɞɚ ɩɨɫɥɟ ɜɵɯɨɞɚ ɫɬɪɚɧɵ ɢɡ ȿɋ ɞɚɧɧɨɟ ɩɨɥɨɠɟɧɢɟ ɛɵɥɨ 

ɢɫɤɥɸɱɟɧɨ ɢɡ ɛɪɢɬɚɧɫɤɨɝɨ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɚ, ɚ ɥɢɰɟɧɡɢɪɨɜɚɧɢɟ ɨɫɬɚɥɨɫɶ 

ɟɞɢɧɫɬɜɟɧɧɵɦ ɜɚɪɢɚɧɬɨɦ ɩɪɚɜɨɦɟɪɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ77. 

ɇɟɤɨɬɨɪɵɟ ɛɪɢɬɚɧɫɤɢɟ ɩɪɚɜɨɜɟɞɵ ɩɨɥɚɝɚɸɬ, ɱɬɨ ɫɢɫɬɟɦɚ ɥɢɰɟɧɡɢɪɨɜɚɧɢɹ 

ɫɢɪɨɬɫɤɢɯ ɪɚɛɨɬ ɋɨɟɞɢɧёɧɧɨɝɨ Ʉɨɪɨɥɟɜɫɬɜɚ ɧɟɞɨɫɬɚɬɨɱɧɨ ɭɱɢɬɵɜɚɟɬ ɩɪɨɛɥɟɦɵ 

ɫɟɤɬɨɪɚ ɤɭɥɶɬɭɪɧɨɝɨ ɧɚɫɥɟɞɢɹ. Ɂɚɬɪɚɬɵ, ɜɤɥɸɱɚɹ ɥɢɰɟɧɡɢɨɧɧɵɟ ɩɥɚɬɟɠɢ ɢ 

ɝɨɫɩɨɲɥɢɧɭ, ɹɜɥɹɸɬɫɹ ɡɧɚɱɢɬɟɥɶɧɵɦɢ ɞɥɹ ɩɨɬɟɧɰɢɚɥɶɧɵɯ ɩɨɥɶɡɨɜɚɬɟɥɟɣ. 

Ʉɪɨɦɟ ɬɨɝɨ, ɨɧɢ ɧɟɫɭɬ ɞɨɩɨɥɧɢɬɟɥɶɧɵɟ ɡɚɬɪɚɬɵ ɞɥɹ ɩɪɨɜɟɞɟɧɢɹ ɬɳɚɬɟɥɶɧɨɝɨ 

ɩɨɢɫɤɚ. ɋɥɟɞɨɜɚɬɟɥɶɧɨ, ɬɚɤɚɹ ɫɢɫɬɟɦɚ ɦɨɠɟɬ ɫɨɡɞɚɬɶ ɫɟɪɶɟɡɧɵɟ ɮɢɧɚɧɫɨɜɵɟ 

ɛɚɪɶɟɪɵ ɞɥɹ ɱɚɫɬɧɵɯ ɥɢɰ ɢɥɢ ɧɟɛɨɥɶɲɢɯ ɤɨɦɩɚɧɢɣ, ɠɟɥɚɸɳɢɯ ɢɫɩɨɥɶɡɨɜɚɬɶ 

ɫɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɜ ɫɜɨɟɣ ɞɟɹɬɟɥɶɧɨɫɬɢ, ɨɧɚ ɧɟ ɩɪɟɞɭɫɦɚɬɪɢɜɚɟɬ 

ɤɪɭɩɧɨɦɚɫɲɬɚɛɧɨɣ ɨɰɢɮɪɨɜɤɢ ɢ ɫɜɹɡɚɧɧɨɝɨ ɫ ɧɟɣ ɥɢɰɟɧɡɢɪɨɜɚɧɢɹ 

ɩɪɨɢɡɜɟɞɟɧɢɣ. Ȼɨɥɟɟ ɬɨɝɨ, ɛɪɢɬɚɧɫɤɚɹ ɫɢɫɬɟɦɚ ɧɟ ɪɚɫɩɪɨɫɬɪɚɧɹɟɬɫɹ ɧɚ ɥɢɰɟɧɡɢɢ 

ɡɚ ɩɪɟɞɟɥɚɦɢ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ, ɱɬɨ ɞɟɥɚɟɬ ɢɯ ɩɨɬɟɧɰɢɚɥɶɧɨ ɛɟɫɫɦɵɫɥɟɧɧɵɦɢ 

(ɨɫɨɛɟɧɧɨ ɩɨɫɥɟ ɛɪɟɤɫɢɬɚ) ɜ ɰɢɮɪɨɜɨɣ ɫɮɟɪɟ, ɝɞɟ ɢɧɮɨɪɦɚɰɢɹ 

ɛɟɫɩɪɟɩɹɬɫɬɜɟɧɧɨ ɩɟɪɟɦɟɳɚɟɬɫɹ ɱɟɪɟɡ ɝɟɨɝɪɚɮɢɱɟɫɤɢɟ ɝɪɚɧɢɰɵ78. 

Ɉɞɧɚɤɨ ɜ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ ɧɟ ɨɝɪɚɧɢɱɢɜɚɸɬɫɹ ɫɩɨɫɨɛ ɢ ɰɟɥɢ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɩɨɫɤɨɥɶɤɭ ɉɪɚɜɢɬɟɥɶɫɬɜɨ ɫɬɪɚɧɵ 

ɫɬɪɟɦɢɬɫɹ, ɜ ɩɟɪɜɭɸ ɨɱɟɪɟɞɶ, ɦɚɤɫɢɦɢɡɢɪɨɜɚɬɶ ɷɤɨɧɨɦɢɱɟɫɤɢɣ ɢ ɤɪɟɚɬɢɜɧɵɣ 

ɩɨɬɟɧɰɢɚɥ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɚ ɧɟ ɡɚɛɨɬɢɬɶɫɹ ɨɛ ɨɯɪɚɧɟ ɢ ɡɚɳɢɬɟ ɩɪɚɜ 

                                           
77 Dinusha Mendis, Pınar Oruç. Orphan Works. – URL: https://www.copyrightuser.org/understand/exceptions/orphan-
works/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 03.05.2022). 
78 Merisa Martinez, Melissa Terras. ‘Not Adopted’: The UK Orphan Works Licensing Scheme and How the Crisis of 
Copyright in the Cultural Heritage Sector Restricts Access to Digital Content. – URL: 
https://www.researchgate.net/publication/333067037_'Not_Adopted'_The_UK_Orphan_Works_Licensing_Scheme_an
d_How_the_Crisis_of_Copyright_in_the_Cultural_Heritage_Sector_Restricts_Access_to_Digital_Content (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 04.05.2022). 
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ɧɟɧɚɣɞɟɧɧɵɯ ɢɥɢ ɧɟɭɫɬɚɧɨɜɥɟɧɧɵɯ ɚɜɬɨɪɨɜ, ɱɬɨ ɹɜɥɹɟɬɫɹ ɛɟɡɭɫɥɨɜɧɨɣ 

ɧɟɨɛɯɨɞɢɦɨɫɬɶɸ ɞɥɹ ɫɨɜɪɟɦɟɧɧɨɝɨ ɰɢɮɪɨɜɨɝɨ ɨɛɳɟɫɬɜɚ79. 

ȼ Ƚɟɪɦɚɧɢɢ ɜ 2013 ɝɨɞɭ ɛɵɥ ɩɪɢɧɹɬ Ɂɚɤɨɧ «Ɉ ɤɨɥɥɟɤɬɢɜɧɨɣ ɥɢɰɟɧɡɢɢ ɧɚ 

ɫɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ», ɩɪɟɞɭɫɦɚɬɪɢɜɚɸɳɢɣ ɪɚɫɲɢɪɟɧɧɨɟ ɤɨɥɥɟɤɬɢɜɧɨɟ 

ɥɢɰɟɧɡɢɪɨɜɚɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɨɩɭɛɥɢɤɨɜɚɧɧɵɯ ɞɨ 1 ɹɧɜɚɪɹ 1966 ɝɨɞɚ, ɤɨɬɨɪɵɟ 

ɜ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ ɧɚɯɨɞɹɬɫɹ ɜ ɤɨɥɥɟɤɰɢɹɯ ɨɛɳɟɞɨɫɬɭɩɧɵɯ ɛɢɛɥɢɨɬɟɤ, ɭɱɟɛɧɵɯ 

ɡɚɜɟɞɟɧɢɣ, ɦɭɡɟɟɜ ɢ ɚɧɚɥɨɝɢɱɧɵɯ ɭɱɪɟɠɞɟɧɢɣ80. Ⱦɥɹ ɩɨɥɭɱɟɧɢɹ ɥɢɰɟɧɡɢɢ 

ɧɟɨɛɯɨɞɢɦɨ ɫɨɛɥɸɞɟɧɢɟ ɫɥɟɞɭɸɳɢɯ ɭɫɥɨɜɢɣ: 

 ɩɪɨɢɡɜɟɞɟɧɢɟ ɧɚɯɨɞɢɬɫɹ ɜ ɝɨɫɭɞɚɪɫɬɜɟɧɧɨɦ ɪɟɟɫɬɪɟ ɩɪɨɢɡɜɟɞɟɧɢɣ-

ɫɢɪɨɬ, ɜɟɞɟɧɢɟ ɤɨɬɨɪɨɝɨ ɧɚɯɨɞɢɬɫɹ ɜ ɤɨɦɩɟɬɟɧɰɢɢ ɝɨɫɭɞɚɪɫɬɜɟɧɧɨɝɨ Ȼɸɪɨ ɩɨ 

ɩɚɬɟɧɬɚɦ ɢ ɬɨɜɚɪɧɵɦ ɡɧɚɤɚɦ Ƚɟɪɦɚɧɢɢ (DPMA)81; 

 ɜ ɬɟɱɟɧɢɟ ɲɟɫɬɢ ɧɟɞɟɥɶ ɩɨɫɥɟ ɜɧɟɫɟɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɹ ɜ ɪɟɟɫɬɪ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɧɟ ɧɚɩɪɚɜɢɥ ɧɢɤɚɤɢɯ ɜɨɡɪɚɠɟɧɢɣ ɨɬɧɨɫɢɬɟɥɶɧɨ ɩɪɢɡɧɚɧɢɹ 

ɫɜɨɟɣ ɪɚɛɨɬɵ ɫɢɪɨɬɫɤɨɣ; 

 ɩɨɬɟɧɰɢɚɥɶɧɵɣ ɩɨɥɶɡɨɜɚɬɟɥɶ ɩɪɟɫɥɟɞɭɟɬ ɧɟɤɨɦɦɟɪɱɟɫɤɢɟ ɰɟɥɢ. 

Ʉɪɨɦɟ ɬɨɝɨ, ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɩɨɥɨɠɟɧɢɹɦɢ ɞɚɧɧɨɝɨ Ɂɚɤɨɧɚ 

ɩɟɪɟɱɢɫɥɟɧɧɵɦ ɜɵɲɟ ɭɱɪɟɠɞɟɧɢɹɦ ɩɨɫɥɟ ɬɳɚɬɟɥɶɧɨɝɨ ɩɨɢɫɤɚ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɪɚɡɪɟɲɟɧɚ ɨɰɢɮɪɨɜɤɚ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɪɚɡɦɟɳɟɧɢɟ 

ɢɯ ɜ ɨɬɤɪɵɬɨɦ ɨɧɥɚɣɧ ɞɨɫɬɭɩɟ82. ɉɨɢɫɤ ɞɨɥɠɟɧ ɨɫɭɳɟɫɬɜɥɹɬɶɫɹ ɫ 

ɢɫɩɨɥɶɡɨɜɚɧɢɟɦ ɩɭɛɥɢɱɧɵɯ ɢ ɝɨɫɭɞɚɪɫɬɜɟɧɧɵɯ ɛɚɡ ɞɚɧɧɵɯ, ɜ ɩɟɪɜɭɸ ɨɱɟɪɟɞɶ, 

ɛɚɡ ɞɚɧɧɵɯ ɨɪɝɚɧɢɡɚɰɢɣ ɤɨɥɥɟɤɬɢɜɧɨɝɨ ɭɩɪɚɜɥɟɧɢɹ ɩɪɚɜɚɦɢ83 – Ɉɛɳɟɫɬɜɚ 

ɚɜɬɨɪɨɜ ɢ ɢɡɞɚɬɟɥɟɣ ɬɟɤɫɬɨɜɵɯ ɩɪɨɢɡɜɟɞɟɧɢɣ (VG Wort) ɢ Ɉɛɳɟɫɬɜɚ ɡɚɳɢɬɵ 

ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɜ ɢɫɤɭɫɫɬɜɟ (VG Bild-Kunst; ɩɪɟɞɫɬɚɜɥɹɟɬ ɢɧɬɟɪɟɫɵ 

                                           
79 Orphan work usage will have to be paid for under new copyright law, Government says. – URL: 
https://www.pinsentmasons.com/out-law/news/orphan-work-usage-will-have-to-be-paid-for-under-new-copyright-law-
government-says (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 04.05.2022). 
80 Gesetz zur Nutzung verwaister und vergriffener Werke und einer weiteren Änderung des Urheberrechtsgesetzes vom 
01.10.2013. – URL: https://dejure.org/ext/9ed16edcced82d1dfa39b6f5574b44d1 (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 04.05.2022). 
81 Das Deutsche Patent- und Markenamt. – URL: https://www.dpma.de/english/index.html (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 
04.05.2022). 
82 Ƚɟɪɦɚɧɢɹ ɫɩɟɲɢɬ ɫɨɨɬɜɟɬɫɬɜɨɜɚɬɶ Ⱦɢɪɟɤɬɢɜɟ ȿɋ «Ɉ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɹɯ». – URL: 
https://copyrus.org/copyright-news/germaniya-speshit-sootvetstvovat-direktive-es-o-sirotskih-proizvedeniyah.html 
(ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 04.05.2022). 
83 Ʌɟɜɨɜɚ ɂ.ɘ., ȼɢɧɧɢɤ Ⱦ.ȼ., Ɇɨɢɫɟɟɜɚ Ⱥ.ɘ. ɍɤɚɡ. ɋɨɱ. ɋ. 32. 
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ɯɭɞɨɠɧɢɤɨɜ, ɮɨɬɨɝɪɚɮɨɜ, ɞɢɡɚɣɧɟɪɨɜ, ɤɚɪɢɤɚɬɭɪɢɫɬɨɜ, ɪɟɠɢɫɫɟɪɨɜ, ɨɩɟɪɚɬɨɪɨɜ 

ɢ ɯɨɪɟɨɝɪɚɮɨɜ)84. 

ȼ ɉɨɥɶɲɟ, ɧɚɩɪɢɦɟɪ, ɩɪɢɧɹɬɨɟ ɩɨɫɥɟ Ⱦɢɪɟɤɬɢɜɵ ȿɋ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ 

ɛɵɥɨ ɩɨ ɛɨɥɶɲɟɣ ɱɚɫɬɢ ɚɤɰɟɧɬɢɪɨɜɚɧɨ ɧɚ ɩɪɚɜɚ ɛɢɛɥɢɨɬɟɤ, ɜɟɞɶ, ɩɨ ɦɧɟɧɢɸ 

Ɋ.ɋ. Ⱦɨɪɨɮɟɟɜɚ, ɢɦɟɧɧɨ ɜ ɧɢɯ «ɫɬɚɥɨ ɜɨɡɦɨɠɧɵɦ ɩɨɡɚɢɦɫɬɜɨɜɚɬɶ 

ɨɰɢɮɪɨɜɚɧɧɵɟ ɩɪɨɢɡɜɟɞɟɧɢɹ-ɫɢɪɨɬɵ, ɱɬɨ ɜ ɢɬɨɝɟ ɩɨɡɜɨɥɢɥɨ ɞɚɧɧɵɦ 

ɤɭɥɶɬɭɪɧɵɦ ɭɱɪɟɠɞɟɧɢɹɦ ɧɟ ɩɨɬɟɪɹɬɶ ɚɤɬɭɚɥɶɧɨɫɬɢ ɜ ɭɫɥɨɜɢɹɯ ɫɨɜɪɟɦɟɧɧɨɝɨ 

ɤɨɦɩɶɸɬɟɪɢɡɨɜɚɧɧɨɝɨ ɨɛɳɟɫɬɜɚ»85. 

ȼ 2015 ɝɨɞɭ ɜ ɉɨɥɶɲɟ Ɂɚɤɨɧ «Ɉ ɜɧɟɫɟɧɢɢ ɢɡɦɟɧɟɧɢɣ ɜ Ɂɚɤɨɧ «Ɉ 

ɩɪɨɦɵɲɥɟɧɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ», ɚ ɬɚɤɠɟ ɜ ɢɧɵɟ ɡɚɤɨɧɨɞɚɬɟɥɶɧɵɟ ɚɤɬɵ»86 

ɪɚɡɪɟɲɢɥ ɨɫɭɳɟɫɬɜɥɹɬɶ ɨɰɢɮɪɨɜɤɭ ɜ ɫɨɰɢɚɥɶɧɨ ɩɨɥɟɡɧɵɯ ɰɟɥɹɯ, ɬɚɤɢɯ ɤɚɤ 

ɨɛɪɚɡɨɜɚɧɢɟ ɢ ɫɨɯɪɚɧɟɧɢɟ ɤɭɥɶɬɭɪɧɨɝɨ ɧɚɫɥɟɞɢɹ. Ɋɟɚɥɢɡɭɹ Ⱦɢɪɟɤɬɢɜɭ 2012/28 ɢ 

Ɇɟɦɨɪɚɧɞɭɦ ɨ ɜɡɚɢɦɨɩɨɧɢɦɚɧɢɢ, Ɂɚɤɨɧ ɞɨɩɭɫɤɚɟɬ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɮɨɧɨɝɪɚɦɦ, ɚ ɬɚɤɠɟ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɜɵɲɟɞɲɢɯ ɢɡ 

ɤɨɦɦɟɪɱɟɫɤɨɝɨ ɨɛɨɪɨɬɚ, ɧɟɤɨɦɦɟɪɱɟɫɤɢɦɢ ɨɪɝɚɧɢɡɚɰɢɹɦɢ ɛɟɡ ɪɚɡɪɟɲɟɧɢɹ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɢ ɛɟɡ ɡɚɤɥɸɱɟɧɢɹ ɥɢɰɟɧɡɢɨɧɧɵɯ ɞɨɝɨɜɨɪɨɜ ɩɨɫɥɟ ɩɪɨɜɟɞɟɧɢɹ 

ɬɳɚɬɟɥɶɧɨɝɨ ɩɨɢɫɤɚ87.  

Ɉɛɨɛɳɚɹ ɜɵɲɟ ɫɤɚɡɚɧɧɨɟ, ɦɨɠɧɨ ɩɪɢɣɬɢ ɤ ɜɵɜɨɞɭ, ɱɬɨ, ɧɟɫɦɨɬɪɹ ɧɚ 

Ⱦɢɪɟɤɬɢɜɭ ȿɜɪɨɩɟɣɫɤɨɝɨ ɫɨɸɡɚ, ɛɥɚɝɨɞɚɪɹ ɤɨɬɨɪɨɣ ɞɨɫɬɢɝɧɭɬɚ ɜɵɫɨɤɚɹ ɫɬɟɩɟɧɶ 

ɭɧɢɮɢɤɚɰɢɢ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ ɧɚ ɜɫɟɣ ɬɟɪɪɢɬɨɪɢɢ ɫɨɸɡɚ, ɜ 

ȿɜɪɨɩɟ ɫɨɫɭɳɟɫɬɜɭɸɬ ɧɟɫɤɨɥɶɤɨ ɧɟɡɚɜɢɫɢɦɵɯ ɫɯɟɦ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ, ɤɨɬɨɪɵɟ ɧɚɝɥɹɞɧɨ ɞɟɦɨɧɫɬɪɢɪɭɸɬ ɫɥɨɠɢɜɲɢɟɫɹ ɩɨɞɯɨɞɵ opt-in 

ɢ opt-out. 

Ʉɨɧɰɟɩɰɢɹ opt-out ɩɪɢɦɟɧɹɟɬɫɹ ɜɨ Ɏɪɚɧɰɢɢ, ɚ ɬɚɤɠɟ ɜ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ ɫ 

ɦɨɦɟɧɬɚ ɩɪɢɧɹɬɢɹ Enterprise and Regulatory Reform Act. ɋɪɟɞɢ ɩɥɸɫɨɜ 

                                           
84 Ⱦɦɢɬɪɢɟɜɚ Ƚ.Ʉ., Ʌɭɬɤɨɜɚ Ɉ.ȼ. ɇɚɰɢɨɧɚɥɶɧɵɟ ɦɟɯɚɧɢɡɦɵ ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɬɪɚɧɫɝɪɚɧɢɱɧɵɯ ɚɜɬɨɪɫɤɢɯ // Lex 
Russica. 2019. № 11 (156). ɋ. 22. 
85 Ⱦɨɪɨɮɟɟɜ Ɋ.ɋ. ɍɤɚɡ. ɋɨɱ. ɋ. 65. 
86 Ɂɚɤɨɧ «Ɉ ɜɧɟɫɟɧɢɢ ɢɡɦɟɧɟɧɢɣ ɜ Ɂɚɤɨɧ «Ɉ ɩɪɨɦɵɲɥɟɧɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ», ɚ ɬɚɤɠɟ ɜ ɢɧɵɟ ɡɚɤɨɧɨɞɚɬɟɥɶɧɵɟ 
ɚɤɬɵ». – URL: https://wipolex.wipo.int/ru/legislation/details/15803 (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 04.05.2022). 
87 New copyright law in Poland heralds new era for libraries. – URL: https://www.eifl.net/news/new-copyright-law-
poland-heralds-new-era-libraries (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 04.05.2022). 
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ɮɪɚɧɰɭɡɫɤɨɝɨ ɢ ɛɪɢɬɚɧɫɤɨɝɨ ɦɟɯɚɧɢɡɦɚ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɦɨɠɧɨ ɜɵɞɟɥɢɬɶ: 

1) ɩɟɪɜɨɫɬɟɩɟɧɧɭɸ ɡɚɛɨɬɭ ɨ ɛɥɚɝɟ ɫɨɰɢɭɦɚ (ɫɨɯɪɚɧɟɧɢɢ ɢ 

ɪɚɫɩɪɨɫɬɪɚɧɟɧɢɢ ɧɚɰɢɨɧɚɥɶɧɨɣ ɤɭɥɶɬɭɪɵ);  

2) ɢɡɜɥɟɱɟɧɢɟ ɦɚɤɫɢɦɚɥɶɧɨɣ ɮɢɧɚɧɫɨɜɨɣ ɜɵɝɨɞɵ ɢɡ ɬɚɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ;  

3) ɩɪɢɜɟɪɠɟɧɧɨɫɬɶ ɤ ɟɞɢɧɨɦɭ ɩɨɪɹɞɤɭ ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɢɫɩɨɥɶɡɨɜɚɧɢɹ 

ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ, ɨɬɫɭɬɫɬɜɢɟ ɨɬɞɟɥɶɧɨɝɨ ɩɨɪɹɞɤɚ ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɞɥɹ 

ɤɚɠɞɨɝɨ ɤɨɧɤɪɟɬɧɨɝɨ ɫɥɭɱɚɹ.  

Ɉɞɧɚɤɨ, ɫ ɞɪɭɝɨɣ ɫɬɨɪɨɧɵ, ɫɢɫɬɟɦɚ opt-out ɧɟ ɩɪɟɞɭɫɦɚɬɪɢɜɚɟɬ ɝɢɛɤɢɯ 

ɦɟɯɚɧɢɡɦɨɜ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ, ɧɟ ɭɱɢɬɵɜɚɟɬ ɫɩɟɰɢɮɢɤɭ 

ɤɚɠɞɨɝɨ ɜɢɞɚ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɤɚɠɞɨɝɨ ɫɥɭɱɚɹ ɢɫɩɨɥɶɡɨɜɚɧɢɹ. Ɍɚɤɚɹ ɤɨɧɰɟɩɰɢɹ 

ɩɪɟɞɨɫɬɚɜɥɹɟɬ ɧɟɢɡɜɟɫɬɧɵɦ ɢɥɢ ɧɟɧɚɣɞɟɧɧɵɦ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹɦ ɦɟɧɟɟ 

ɫɢɥɶɧɭɸ ɡɚɳɢɬɭ, ɱɟɦ ɷɬɨ ɞɟɥɚɟɬ ɚɜɬɨɪɫɤɨɟ ɩɪɚɜɨ ɩɨ ɨɛɳɟɦɭ ɩɪɚɜɢɥɭ. 

Ʉɨɧɰɟɩɰɢɹ ɠɟ opt-in ɧɚɲɥɚ ɨɬɪɚɠɟɧɢɟ ɜ ɞɪɭɝɢɯ ɟɜɪɨɩɟɣɫɤɢɯ ɫɬɪɚɧɚɯ, ɚ 

ɬɚɤɠɟ ɜ ɫɚɦɨɣ Ⱦɢɪɟɤɬɢɜɟ 2012/28. Ȼɟɫɫɩɨɪɧɵɦ ɢ ɝɥɚɜɧɵɦ ɩɥɸɫɨɦ ɬɚɤɨɝɨ 

ɦɟɬɨɞɚ ɹɜɥɹɸɬɫɹ, ɜ ɩɟɪɜɭɸ ɨɱɟɪɟɞɶ, ɩɟɪɜɨɫɬɟɩɟɧɧɚɹ ɨɯɪɚɧɚ ɢɦɭɳɟɫɬɜɟɧɧɵɯ ɢ 

ɥɢɱɧɵɯ ɧɟɢɦɭɳɟɫɬɜɟɧɧɵɯ ɩɪɚɜ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɞɚɠɟ ɧɟɫɦɨɬɪɹ ɧɚ ɢɯ 

ɫɨɛɫɬɜɟɧɧɨɟ ɧɟɠɟɥɚɧɢɟ ɢɥɢ ɧɟɜɨɡɦɨɠɧɨɫɬɶ ɡɚɳɢɬɢɬɶ ɫɜɨɢ ɩɪɚɜɚ. Ʉɪɨɦɟ ɬɨɝɨ, 

ɩɪɢ ɝɚɪɦɨɧɢɱɧɨɦ ɜɡɚɢɦɨɞɟɣɫɬɜɢɢ ɤɚɠɞɨɣ ɢɡ ɡɚɢɧɬɟɪɟɫɨɜɚɧɧɵɯ ɫɬɨɪɨɧ 

(ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ, ɩɨɥɶɡɨɜɚɬɟɥɟɣ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɝɨɫɭɞɚɪɫɬɜɚ) ɤɨɧɰɟɩɰɢɹ opt-

in ɝɚɪɚɧɬɢɪɭɟɬ ɢ ɭɞɨɜɥɟɬɜɨɪɟɧɢɟ ɩɨɬɪɟɛɧɨɫɬɟɣ ɨɛɳɟɫɬɜɚ ɧɚ ɞɨɫɬɨɣɧɨɦ ɭɪɨɜɧɟ. 

Ɉɞɧɚɤɨ ɨɛɪɚɬɢɦ ɜɧɢɦɚɧɢɟ ɢ ɧɚ ɦɢɧɭɫɵ ɞɚɧɧɨɣ ɫɢɫɬɟɦɵ: ɨɧɚ «ɫɩɨɫɨɛɧɚ 

ɩɨɥɧɨɫɬɶɸ ɩɚɪɚɥɢɡɨɜɚɬɶ ɤɭɥɶɬɭɪɧɵɣ ɨɛɨɪɨɬ ɧɟɤɨɬɨɪɵɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɜ 

ɩɟɪɜɭɸ ɨɱɟɪɟɞɶ, ɫɢɪɨɬɫɤɢɯ». Ȼɨɥɟɟ ɬɨɝɨ, «ɤɚɤ ɛɵ ɧɢ ɛɵɥɨ ɪɚɡɜɢɬɨ 

ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ, ɨɫɧɨɜɚɧɧɨɟ ɧɚ ɩɨɞɯɨɞɟ opt-in, ɨɧɨ ɜɫɟɝɞɚ ɨɬɫɬɚɟɬ ɨɬ 

ɬɪɟɛɨɜɚɧɢɣ ɜɪɟɦɟɧɢ, ɩɨɫɤɨɥɶɤɭ ɩɨɫɬɨɹɧɧɨ ɩɨɹɜɥɹɸɬɫɹ ɧɨɜɵɟ ɜɢɞɵ 
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ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɧɨɜɵɟ ɫɩɨɫɨɛɵ ɢɯ ɢɫɩɨɥɶɡɨɜɚɧɢɹ, ɞɥɹ ɤɨɬɨɪɵɯ ɟɳɟ ɧɟ 

ɫɭɳɟɫɬɜɭɟɬ ɪɚɡɪɟɲɢɬɟɥɶɧɵɯ ɦɟɯɚɧɢɡɦɨɜ ɪɟɝɭɥɢɪɨɜɚɧɢɹ»88. 

Ɉɬɦɟɬɢɦ, ɱɬɨ ɩɪɚɜɨɜɨɟ ɪɟɝɭɥɢɪɨɜɚɧɢɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɹɜɥɹɟɬɫɹ 

ɨɫɨɛɨ ɚɤɬɭɚɥɶɧɵɦ ɧɟ ɬɨɥɶɤɨ ɞɥɹ ȿɜɪɨɩɟɣɫɤɨɝɨ ɫɨɸɡɚ ɢ ɨɬɞɟɥɶɧɵɯ ɝɨɫɭɞɚɪɫɬɜ 

ȿɜɪɨɩɵ, ɧɨ ɢ ɞɥɹ ɫɬɪɚɧ ɋɟɜɟɪɧɨɣ Ⱥɦɟɪɢɤɢ, ɧɚɩɪɢɦɟɪ, ɋɒȺ ɢ Ʉɚɧɚɞɵ. 

ɂɫɬɨɪɢɹ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɜ ɋɒȺ ɛɟɪɟɬ ɫɜɨɟ ɧɚɱɚɥɨ ɟɳɟ ɫ 1790 ɝɨɞɚ ɫ 

ɦɨɦɟɧɬɚ ɩɪɢɧɹɬɢɹ ɩɟɪɜɨɝɨ Ɂɚɤɨɧɚ «Ɉɛ ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ», ɤɨɬɨɪɵɣ 

ɩɪɟɞɭɫɦɚɬɪɢɜɚɥ ɡɚɳɢɬɭ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɧɚ ɤɧɢɝɢ, ɤɚɪɬɵ ɢ ɫɯɟɦɵ. ȼ ɬɟ ɝɨɞɵ ɨ 

ɩɪɨɛɥɟɦɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɧɢɤɬɨ ɧɟ ɪɚɫɫɭɠɞɚɥ, ɚ ɭɠ ɬɟɦ ɛɨɥɟɟ ɧɟ 

ɡɚɤɪɟɩɥɹɥ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨ ɜɨɡɦɨɠɧɨɫɬɶ ɢɯ ɢɫɩɨɥɶɡɨɜɚɧɢɹ. ȼ 1909 ɝɨɞɭ ɛɵɥ 

ɩɪɢɧɹɬ ɧɨɜɵɣ Ɂɚɤɨɧ «Ɉɛ ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ», ɧɨ ɜ ɧɟɦ ɬɚɤɠɟ ɧɟ ɡɚɬɪɚɝɢɜɚɥɚɫɶ 

ɩɪɨɛɥɟɦɚ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ89. 

ȼ 1976 ɝɨɞɭ ɜ ɋɒȺ ɩɪɨɜɟɞɟɧ ɦɚɫɲɬɚɛɧɵɣ ɩɟɪɟɫɦɨɬɪ ɩɨɥɨɠɟɧɢɣ ɨ 

ɡɚɳɢɬɟ ɩɪɨɢɡɜɟɞɟɧɢɣ ɧɚɭɤɢ, ɥɢɬɟɪɚɬɭɪɵ ɢ ɢɫɤɭɫɫɬɜɚ ɢ ɩɪɢɧɹɬ ɧɨɜɵɣ Ɂɚɤɨɧ «Ɉɛ 

ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ», ɫɨɝɥɚɫɧɨ ɤɨɬɨɪɨɦɭ ɫɪɨɤ ɞɟɣɫɬɜɢɹ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɛɵɥ 

ɩɪɨɞɥɟɧ ɞɨ «ɠɢɡɧɢ ɚɜɬɨɪɚ ɢ ɩɹɬɢɞɟɫɹɬɢ ɥɟɬ ɩɨɫɥɟ ɟɝɨ ɫɦɟɪɬɢ»90.  

Ʉɪɨɦɟ ɬɨɝɨ, ɢɦɟɧɧɨ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ Ɂɚɤɨɧɨɦ 1976 ɝɨɞɚ ɚɜɬɨɪɫɤɨɟ ɩɪɚɜɨ 

ɫɬɚɥɨ ɚɜɬɨɦɚɬɢɱɟɫɤɢɦ, ɢ ɪɟɝɢɫɬɪɚɰɢɹ ɛɵɥɚ ɧɟɨɛɯɨɞɢɦɚ ɬɨɥɶɤɨ ɞɥɹ ɨɛɟɫɩɟɱɟɧɢɹ 

ɫɨɛɥɸɞɟɧɢɹ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ, ɧɚɩɪɢɦɟɪ, ɜ ɫɭɞɟɛɧɨɦ ɩɪɨɰɟɫɫɟ ɞɥɹ ɩɨɥɭɱɟɧɢɹ 

ɤɨɦɩɟɧɫɚɰɢɢ ɢɥɢ ɭɛɵɬɤɨɜ ɩɪɢ ɧɟɡɚɤɨɧɧɨɦ ɢɫɩɨɥɶɡɨɜɚɧɢɢ ɩɪɨɢɡɜɟɞɟɧɢɣ. ɉɨ 

ɦɧɟɧɢɸ ɉɢɚ ɏɚɧɬɟɪ, ɷɬɨɬ ɪɚɡɞɟɥ Ɂɚɤɨɧɚ ɢɦɟɟɬ ɜɚɠɧɨɟ ɡɧɚɱɟɧɢɟ, ɩɨɫɤɨɥɶɤɭ 

ɡɚɤɪɟɩɥɟɧɧɚɹ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨ ɜɨɡɦɨɠɧɨɫɬɶ ɩɪɢɱɢɧɟɧɢɹ ɭɳɟɪɛɚ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɸ ɹɜɥɹɟɬɫɹ ɫɚɦɵɦ ɛɨɥɶɲɢɦ ɫɞɟɪɠɢɜɚɸɳɢɦ ɮɚɤɬɨɪɨɦ ɞɥɹ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ91. 

ɇɨɜɚɹ ɫɢɫɬɟɦɚ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɫɬɚɥɚ ɨɱɟɧɶ ɩɪɨɫɬɨɣ: ɚɜɬɨɪɵ ɩɪɨɫɬɨ 

ɫɨɡɞɚɜɚɥɢ ɤɨɧɬɟɧɬ, ɢ ɢɦ ɩɪɟɞɨɫɬɚɜɥɹɥɚɫɶ ɡɚɳɢɬɚ ɛɟɡ ɪɟɝɢɫɬɪɚɰɢɨɧɧɵɯ 

                                           
88 Ʌɟɜɨɜɚ ɂ.ɘ., ȼɢɧɧɢɤ Ⱦ.ȼ., Ɇɨɢɫɟɟɜɚ Ⱥ.ɘ. ɍɤɚɡ. ɋɨɱ. ɋ. 35. 
89 U.S. Copyright Office. A Brief Introduction and History, Circular 1ɚ. – URL: 
https://www.copyright.gov/circs/circ1a.html (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 05.05.2022). 
90 Copyright Act of 1976. § 302. – URL: https://wipolex.wipo.int/ru/text/130040 (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 05.05.2022). 
91 Pia M. Hunter. Whose Stuff is it Anyway? Adopting Strategies for US Orphan Works. Chicago, 2019. P. 321. 
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ɮɨɪɦɚɥɶɧɨɫɬɟɣ, ɬɪɟɛɭɟɦɵɯ ɩɪɟɞɵɞɭɳɢɦɢ Ɂɚɤɨɧɚɦɢ. Ȼɟɡ ɨɛɹɡɚɬɟɥɶɧɨɣ 

ɪɟɝɢɫɬɪɚɰɢɢ ɫɬɚɧɨɜɢɥɨɫɶ ɜɫɟ ɬɪɭɞɧɟɟ ɢɞɟɧɬɢɮɢɰɢɪɨɜɚɬɶ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ 

ɧɟɤɨɬɨɪɵɯ ɩɪɨɢɡɜɟɞɟɧɢɣ92, ɡɚɳɢɳɟɧɧɵɯ ɚɜɬɨɪɫɤɢɦ ɩɪɚɜɨɦ, ɢ ɤɨɥɢɱɟɫɬɜɨ 

ɪɚɛɨɬ, ɚɜɬɨɪɨɜ ɤɨɬɨɪɵɯ ɛɵɥɨ ɬɪɭɞɧɨ ɭɫɬɚɧɨɜɢɬɶ, ɫ ɤɚɠɞɵɦ ɝɨɞɨɦ ɪɨɫɥɨ ɜ 

ɝɟɨɦɟɬɪɢɱɟɫɤɨɣ ɩɪɨɝɪɟɫɫɢɢ.  

ɉɪɢɧɹɬɢɟ Ɂɚɤɨɧɚ 1976 ɝɨɞɚ ɛɵɥɨ ɧɟɨɛɯɨɞɢɦɨɫɬɶɸ ɞɥɹ ɩɪɢɫɨɟɞɢɧɟɧɢɹ 

ɋɒȺ ɤ Ȼɟɪɧɫɤɨɣ ɤɨɧɜɟɧɰɢɢ, ɨɞɧɚɤɨ ɭɜɟɥɢɱɟɧɧɵɣ ɫɪɨɤ ɞɟɣɫɬɜɢɹ ɚɜɬɨɪɫɤɨɝɨ 

ɩɪɚɜɚ ɢ ɨɬɦɟɧɚ ɬɪɟɛɨɜɚɧɢɹ ɨɮɢɰɢɚɥɶɧɨɣ ɪɟɝɢɫɬɪɚɰɢɢ ɫɨɡɞɚɥɢ ɩɪɨɛɥɟɦɭ 

ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ93. 

ȼ 1998 ɝɨɞɭ ɜ ɋɒȺ ɩɪɢɧɹɬ Ɂɚɤɨɧ «Ɉ ɫɩɪɚɜɟɞɥɢɜɨɫɬɢ ɜ ɨɛɥɚɫɬɢ 

ɥɢɰɟɧɡɢɪɨɜɚɧɢɹ ɦɭɡɵɤɢ» (Fairness in Music Licensing Act), ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ 

ɤɨɬɨɪɵɦ ɛɚɪɚɦ ɢ ɪɟɫɬɨɪɚɧɚɦ ɪɚɡɪɟɲɚɥɨɫɶ ɜ ɨɬɫɭɬɫɬɜɢɟ ɥɢɰɟɧɡɢɢ 

ɜɨɫɩɪɨɢɡɜɨɞɢɬɶ ɦɭɡɵɤɚɥɶɧɵɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɫ ɧɟɞɨɫɬɭɩɧɵɦ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɦ, 

ɚ ɬɚɤɠɟ ɦɭɡɵɤɚɥɶɧɵɟ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɤɨɬɨɪɵɟ ɞɚɜɧɨ ɧɟ ɩɟɪɟɢɡɞɚɜɚɥɢɫɶ. Ɉɞɧɚɤɨ 

ȿɜɪɨɩɟɣɫɤɚɹ ɤɨɦɢɫɫɢɹ ɜ 2000 ɝɨɞɭ ɨɛɪɚɬɢɥɚɫɶ ɫ ɠɚɥɨɛɨɣ ɜ ȼɌɈ ɩɨ ɮɚɤɬɭ 

ɧɚɪɭɲɟɧɢɹ ɋɒȺ Ȼɟɪɧɫɤɨɣ ɤɨɧɜɟɧɰɢɢ, ɢ ɩɨ ɢɬɨɝɚɦ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ 

ɭɩɨɦɹɧɭɬɵɣ Ɂɚɤɨɧ ɛɵɥ ɨɬɦɟɧɟɧ94. 

ȼ 2005 ɝɨɞɭ Creative Commons95 ɢ Save the Music96 ɩɪɟɞɥɨɠɢɥɢ Ȼɸɪɨ 

ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɋɒȺ ɫɨɡɞɚɬɶ ɫɢɫɬɟɦɭ ɩɪɟɡɭɦɩɰɢɢ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ 

ɢɡ-ɡɚ ɨɬɤɚɡɚ ɜ ɢɯ ɪɟɝɢɫɬɪɚɰɢɢ97. ɉɪɟɞɥɚɝɚɥɨɫɶ ɭɫɬɚɧɨɜɢɬɶ ɫɥɟɞɭɸɳɢɟ ɩɪɚɜɢɥɚ: 

                                           
92 Ⱦɨ ɫɢɯ ɩɨɪ ɜ ɞɨɤɬɪɢɧɟ ɩɪɟɞɥɚɝɚɟɬɫɹ ɭɫɬɚɧɨɜɢɬɶ, ɱɬɨ ɚɜɬɨɪɫɤɨɟ ɩɪɚɜɨ ɜɨɡɧɢɤɚɟɬ ɧɟ ɫ ɦɨɦɟɧɬɚ ɫɨɡɞɚɧɢɹ 
ɩɪɨɢɡɜɟɞɟɧɢɹ, ɚ ɫ ɦɨɦɟɧɬɚ ɪɟɝɢɫɬɪɚɰɢɢ ɩɪɚɜ ɚɜɬɨɪɚ ɧɚ ɧɟɝɨ. ɋɨɝɥɚɫɧɨ ɬɚɤɨɦɭ ɩɨɞɯɨɞɭ ɧɟɨɛɯɨɞɢɦɨ ɫɨɡɞɚɬɶ 
ɫɢɫɬɟɦɭ ɪɟɝɢɫɬɪɚɰɢɢ ɩɪɚɜ ɧɚ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɱɬɨ ɦɢɧɢɦɢɡɢɪɭɟɬ ɪɢɫɤɢ ɩɨɹɜɥɟɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ // 
Christopher Sprigman. Reform(aliz)ing Copyright. 2004. P. 494; Bibb M.L. Applying old theories to new problems: 
how adverse possession can help solve the orphan works crisis. 2009. P. 161. 
93 Samuel Jacobs. The Effect of the 1886 Berne Convention on the U.S. Copyright System's Treatment of Moral Rights 
and Copyright Term, and Where That Leaves Us Today // Michigan Telecommunications and Technology Law Review. 
2016. № 23. P. 170. 
94 Dispute Settlement DS160. – URL: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds160_e.htm (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 05.05.2022). 
95 Creative Commons – ɧɟɤɨɦɦɟɪɱɟɫɤɚɹ ɨɪɝɚɧɢɡɚɰɢɹ, ɤɨɬɨɪɚɹ ɪɚɡɪɚɛɨɬɚɥɚ ɤɨɧɰɟɩɰɢɸ ɲɟɫɬɢ ɜɢɞɨɜ 
ɧɟɢɫɤɥɸɱɢɬɟɥɶɧɵɯ ɥɢɰɟɧɡɢɣ ɞɥɹ ɬɜɨɪɱɟɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ (ɜɢɞɟɨ, ɮɨɬɨ, ɦɭɡɵɤɚ ɢ ɞɪ.) // Ʌɢɰɟɧɡɢɹ Creative 
Commons – ɜɢɞɵ, ɦɢɮɵ, ɩɥɸɫɵ ɢ ɦɢɧɭɫɵ. – URL: https://roskomsvoboda.org/cards/card/creative-commons/ (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 08.05.2022). 
96 Save The Music – ɷɬɨ ɧɟɤɨɦɦɟɪɱɟɫɤɚɹ ɨɪɝɚɧɢɡɚɰɢɹ, ɤɨɬɨɪɚɹ «ɩɨɦɨɝɚɟɬ ɭɱɚɳɢɦɫɹ, ɲɤɨɥɚɦ ɢ ɞɪɭɝɢɦ 
ɫɨɨɛɳɟɫɬɜɚɦ ɩɨɥɧɨɫɬɶɸ ɪɚɫɤɪɵɬɶ ɫɜɨɣ ɩɨɬɟɧɰɢɚɥ ɛɥɚɝɨɞɚɪɹ ɫɢɥɟ ɫɨɡɞɚɧɢɹ ɦɭɡɵɤɢ». – URL: 
https://www.savethemusic.org/how-we-work/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 08.05.2022). 
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1) ɜɥɚɞɟɥɶɰɵ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɧɚ ɨɩɭɛɥɢɤɨɜɚɧɧɵɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɞɨɥɠɧɵ 

ɪɟɝɢɫɬɪɢɪɨɜɚɬɶ ɫɜɨɢ ɩɪɨɢɡɜɟɞɟɧɢɹ ɜ ɬɟɱɟɧɢɟ ɞɜɚɞɰɚɬɢ ɩɹɬɢ ɥɟɬ ɩɨɫɥɟ 

ɩɭɛɥɢɤɚɰɢɢ, ɚ ɤɨɦɩɶɸɬɟɪɧɨɟ ɩɪɨɝɪɚɦɦɧɨɟ ɨɛɟɫɩɟɱɟɧɢɟ ɞɨɥɠɧɨ ɛɵɬɶ 

ɡɚɪɟɝɢɫɬɪɢɪɨɜɚɧɨ ɜ ɬɟɱɟɧɢɟ ɩɹɬɢ ɥɟɬ ɩɨɫɥɟ ɩɭɛɥɢɤɚɰɢɢ; 

2) ɟɫɥɢ ɨɩɭɛɥɢɤɨɜɚɧɧɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ ɧɟ ɡɚɪɟɝɢɫɬɪɢɪɨɜɚɧɨ ɜ 

ɭɫɬɚɧɨɜɥɟɧɧɵɟ ɫɪɨɤɢ, ɨɧɨ ɚɜɬɨɦɚɬɢɱɟɫɤɢ ɩɟɪɟɜɨɞɢɬɫɹ ɜ «ɫɬɚɬɭɫ ɫɢɪɨɬɵ», ɤ 

ɩɨɬɟɧɰɢɚɥɶɧɨɦɭ ɩɨɥɶɡɨɜɚɬɟɥɸ ɩɪɟɞɴɹɜɥɹɸɬɫɹ ɫɨɜɫɟɦ ɧɟɜɵɫɨɤɢɟ ɬɪɟɛɨɜɚɧɢɹ 

ɨɬɧɨɫɢɬɟɥɶɧɨ ɩɪɨɜɟɞɟɧɢɹ ɩɨɢɫɤɚ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ, ɢ ɩɪɨɢɡɜɟɞɟɧɢɟ ɦɨɠɟɬ ɩɨ 

ɭɦɨɥɱɚɧɢɸ ɢɫɩɨɥɶɡɨɜɚɬɶɫɹ ɧɚ ɨɫɧɨɜɟ ɛɨɥɟɟ ɞɟɲɟɜɨɣ ɫɢɫɬɟɦɵ ɭɧɢɜɟɪɫɚɥɶɧɵɯ 

ɥɢɰɟɧɡɢɣ ɛɟɡ ɧɟɨɛɯɨɞɢɦɨɫɬɢ ɢɞɟɧɬɢɮɢɰɢɪɨɜɚɬɶ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɢ ɫɩɪɚɲɢɜɚɬɶ 

ɪɚɡɪɟɲɟɧɢɹ; 

3) ɧɟɨɩɭɛɥɢɤɨɜɚɧɧɵɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɞɨɥɠɧɵ ɛɵɬɶ ɡɚɪɟɝɢɫɬɪɢɪɨɜɚɧɵ ɜ 

ɬɟɱɟɧɢɟ ɠɢɡɧɢ ɚɜɬɨɪɚ ɢɥɢ ɜ ɥɸɛɨɟ ɜɪɟɦɹ ɞɨ ɬɪɟɯ ɥɟɬ ɩɨɫɥɟ ɟɝɨ ɫɦɟɪɬɢ. ȿɫɥɢ 

ɩɨɫɥɟ ɧɚɞɥɟɠɚɳɟɝɨ ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɩɨɬɟɧɰɢɚɥɶɧɵɣ ɩɨɥɶɡɨɜɚɬɟɥɶ ɨɩɪɟɞɟɥɢɬ, ɱɬɨ 

ɚɜɬɨɪ ɭɦɟɪ, ɚ ɪɚɛɨɬɚ ɧɟ ɛɵɥɚ ɡɚɪɟɝɢɫɬɪɢɪɨɜɚɧɚ ɜ ɬɟɱɟɧɢɟ ɧɚɞɥɟɠɚɳɟɝɨ ɫɪɨɤɚ, ɬɨ 

ɩɪɨɢɡɜɟɞɟɧɢɟ ɦɨɠɟɬ ɥɟɝɚɥɶɧɨ ɢɫɩɨɥɶɡɨɜɚɬɶɫɹ ɩɨɫɥɟ ɩɭɛɥɢɤɚɰɢɢ ɜ ɬɟɱɟɧɢɟ 

ɲɟɫɬɢ ɦɟɫɹɰɟɜ ɭɜɟɞɨɦɥɟɧɢɹ ɨ ɧɚɦɟɪɟɧɢɢ ɟɝɨ ɢɫɩɨɥɶɡɨɜɚɬɶ ɜ ɰɟɧɬɪɚɥɢɡɨɜɚɧɧɨɣ 

ɭɩɪɚɜɥɹɟɦɨɣ ɛɚɡɟ ɞɚɧɧɵɯ «Claim Your Orphan». 

Ɉɞɧɚɤɨ, ɤɚɤ ɜɟɪɧɨ ɨɬɦɟɱɚɟɬɫɹ ɜ ɞɨɤɬɪɢɧɟ, ɪɟɚɥɢɡɚɰɢɹ ɬɚɤɨɣ ɤɨɧɰɟɩɰɢɢ 

ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɩɪɟɞɫɬɚɜɥɹɟɬɫɹ ɦɚɥɨɜɟɪɨɹɬɧɨɣ98. 

Ɍɪɟɛɨɜɚɧɢɟ ɪɟɝɢɫɬɪɚɰɢɢ ɜ ɬɟɱɟɧɢɟ ɭɫɬɚɧɨɜɥɟɧɧɨɝɨ ɡɚɤɨɧɨɦ ɩɟɪɢɨɞɚ ɪɚɛɨɬɚɟɬ 

ɧɟ ɛɨɥɟɟ ɱɟɦ ɜ ɨɛɯɨɞ ɨɬɦɟɧɵ ɮɨɪɦɚɥɶɧɨɫɬɟɣ, ɬɪɟɛɭɟɦɵɯ Ȼɟɪɧɫɤɨɣ ɤɨɧɜɟɧɰɢɟɣ.  

ȼ 2006 ɝɨɞɭ Ȼɸɪɨ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɋɒȺ ɩɪɟɞɫɬɚɜɢɥɨ Ʉɨɧɝɪɟɫɫɭ ɫɜɨɣ 

ɩɟɪɜɵɣ ɞɨɤɥɚɞ ɨ ɩɪɨɛɥɟɦɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ. ȼ Ɉɬɱɟɬɟ ɛɵɥɚ 

ɩɪɟɞɫɬɚɜɥɟɧɚ ɫɩɪɚɜɨɱɧɚɹ ɢɧɮɨɪɦɚɰɢɹ ɨ ɫɬɚɬɭɫɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ 

ɫɬɪɚɧɟ ɢ ɪɟɤɨɦɟɧɞɨɜɚɧɨ ɨɝɪɚɧɢɱɢɬɶ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɞɨɛɪɨɫɨɜɟɫɬɧɵɯ 

                                                                                                                                           
97 Comments of Creative Commons and Save the Music, 2005. – URL: 
http://www.copyright.gov/orphan/comments/OW0643-STM-CreativeCommons.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 08.05.2022). 
98 Pamela Brannon. Reforming Copyright to Foster Innovation: Providing Access to Orphaned Works // Journal of 
Intellectual Property Law. 2006. Vol. 14. № 1. P. 164. 
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ɩɨɥɶɡɨɜɚɬɟɥɟɣ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɫɥɭɱɚɟ ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɫ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹɦɢ99. 

ɇɟɫɤɨɥɶɤɨ ɦɟɫɹɰɟɜ ɫɩɭɫɬɹ ɨɫɧɨɜɚɧɧɵɣ ɧɚ ɪɟɤɨɦɟɧɞɚɰɢɹɯ Ɉɬɱɟɬɚ 

Ʉɨɧɝɪɟɫɫɭ ɛɵɥ ɩɪɟɞɫɬɚɜɥɟɧ ɡɚɤɨɧɨɩɪɨɟɤɬ ɨ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɹɯ. 

ɉɪɟɞɥɚɝɚɟɦɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɛɵɥɨ ɧɚɩɪɚɜɥɟɧɨ ɧɚ ɨɝɪɚɧɢɱɟɧɢɟ ɫɪɟɞɫɬɜ 

ɫɭɞɟɛɧɨɣ ɡɚɳɢɬɵ, ɞɨɫɬɭɩɧɵɯ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹɦ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ 

ɫɥɭɱɚɹɯ, ɤɨɝɞɚ ɩɨɥɶɡɨɜɚɬɟɥɶ ɩɨɞɬɜɟɪɞɢɥ ɩɪɨɜɟɞɟɧɢɟ ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ, 

ɪɚɡɭɦɧɨɝɨ ɢ ɬɳɚɬɟɥɶɧɨɝɨ ɩɨɢɫɤɚ (reasonably diligent search in good faith) ɚɜɬɨɪɚ 

ɩɪɨɢɡɜɟɞɟɧɢɹ ɩɪɟɠɞɟ, ɱɟɦ ɟɝɨ ɢɫɩɨɥɶɡɨɜɚɬɶ100. Ɉɞɧɚɤɨ ɩɨɥɨɠɟɧɢɹ ɞɚɧɧɨɝɨ 

ɩɪɨɟɤɬɚ ɧɟ ɧɚɲɥɢ ɨɬɪɚɠɟɧɢɹ ɜ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɟ. 

ȼ 2008 ɝɨɞɭ ɜ ɋɒȺ ɛɵɥ ɩɨɞɝɨɬɨɜɥɟɧ ɧɨɜɵɣ ɡɚɤɨɧɨɩɪɨɟɤɬ ɨ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɹɯ, ɫɨɯɪɚɧɢɜɲɢɣ ɨɫɧɨɜɵ ɩɪɟɞɲɟɫɬɜɟɧɧɢɤɚ ɢ ɞɨɛɚɜɢɜɲɢɣ ɩɪɚɜɢɥɚ 

ɨ ɧɟɜɨɡɦɨɠɧɨɫɬɢ ɩɪɢɫɭɠɞɟɧɢɹ ɞɟɧɟɠɧɨɣ ɤɨɦɩɟɧɫɚɰɢɢ ɜ ɫɥɭɱɚɟ ɢɫɩɨɥɶɡɨɜɚɧɢɹ 

ɩɪɨɢɡɜɟɞɟɧɢɹ-ɫɢɪɨɬɵ ɧɟɤɨɦɦɟɪɱɟɫɤɢɦ ɨɛɪɚɡɨɜɚɬɟɥɶɧɵɦ ɭɱɪɟɠɞɟɧɢɟɦ, ɦɭɡɟɟɦ, 

ɛɢɛɥɢɨɬɟɤɨɣ, ɚɪɯɢɜɨɦ ɢɥɢ ɨɪɝɚɧɢɡɚɰɢɟɣ ɨɛɳɟɫɬɜɟɧɧɨɝɨ ɜɟɳɚɧɢɹ ɜ 

ɨɛɪɚɡɨɜɚɬɟɥɶɧɵɯ, ɪɟɥɢɝɢɨɡɧɵɯ ɢɥɢ ɛɥɚɝɨɬɜɨɪɢɬɟɥɶɧɵɯ ɰɟɥɹɯ101. Ʉɪɨɦɟ ɬɨɝɨ, 

ɡɚɤɨɧɨɩɪɨɟɤɬ ɨɝɪɚɧɢɱɢɥ ɪɢɫɤ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɩɨɥɶɡɨɜɚɬɟɥɟɣ ɪɚɛɨɬ ɫɭɦɦɨɣ 

«ɪɚɡɭɦɧɨɣ ɤɨɦɩɟɧɫɚɰɢɢ» ɛɟɡ ɜɨɡɦɨɠɧɨɫɬɢ ɜɡɵɫɤɚɬɶ ɭɛɵɬɤɢ ɜ ɩɨɥɶɡɭ 

«ɨɛɴɹɜɢɜɲɟɝɨɫɹ» ɚɜɬɨɪɚ. 

Ɉɞɧɚɤɨ ɩɨɩɵɬɤɢ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨ ɭɪɟɝɭɥɢɪɨɜɚɬɶ ɢɫɩɨɥɶɡɨɜɚɧɢɟ 

ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ ɫɧɨɜɚ ɩɨɬɟɪɩɟɥɢ ɧɟɭɞɚɱɭ. ɉɪɨɮɟɫɫɢɨɧɚɥɶɧɵɟ ɚɫɫɨɰɢɚɰɢɢ, 

ɩɪɟɞɫɬɚɜɥɹɸɳɢɟ ɮɨɬɨɝɪɚɮɨɜ, ɢɥɥɸɫɬɪɚɬɨɪɨɜ ɢ ɩɪɨɢɡɜɨɞɢɬɟɥɟɣ ɬɟɤɫɬɢɥɹ, 

ɜɵɫɬɭɩɢɥɢ ɩɪɨɬɢɜ ɩɪɢɧɹɬɢɹ ɡɚɤɨɧɚ, ɡɚɹɜɢɜ, ɱɬɨ ɨɧ, ɜɟɪɨɹɬɧɨ, ɭɦɚɥɢɬ ɩɪɚɜɨ ɢɯ 

ɱɥɟɧɨɜ ɧɚ ɫɭɞɟɛɧɭɸ ɡɚɳɢɬɭ, ɩɪɟɞɨɫɬɚɜɥɹɹ ɧɟɫɩɪɚɜɟɞɥɢɜɭɸ ɜɵɝɨɞɭ 

ɩɨɥɶɡɨɜɚɬɟɥɹɦ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ102. 

                                           
99 United States Copyright Office, Report on Orphan Works. 2006. – URL: http://www.copyright.gov/orphan/orphan-
report.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 06.05.2022). 
100 H.R. 5439 (109th): Orphan Works Act of 2006. – URL: https://www.govtrack.us/congress/bills/109/hr5439/text 
(ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 06.05.2022). 
101 S. 2913 (110th): Shawn Bentley Orphan Works Act of 2008. – URL: 
https://www.govtrack.us/congress/bills/110/s2913/text (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 06.05.2022). 
102 Julie E. Cohen. Copyright in a Global Information Economy. New York, 2011. P. 2. 
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Ȼɸɪɨ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɋɒȺ ɨɩɭɛɥɢɤɨɜɚɥɨ ɫɜɨɣ ɩɨɫɥɟɞɧɢɣ Ɉɬɱɟɬ ɩɨɞ 

ɧɚɡɜɚɧɢɟɦ «ɋɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɢ ɦɚɫɫɨɜɚɹ ɨɰɢɮɪɨɜɤɚ» ɜ 2015 ɝɨɞɚ103. 

ɇɟɫɦɨɬɪɹ ɧɚ ɩɪɢɡɧɚɧɢɟ ɩɪɨɛɥɟɦɵ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ Ⱦɨɤɥɚɞɟ 

ɨɬɜɟɪɝɚɸɬɫɹ ɜɫɟ ɫɭɳɟɫɬɜɭɸɳɢɟ ɜ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɟ ɞɪɭɝɢɯ ɫɬɪɚɧ ɢ ɜ ɞɨɤɬɪɢɧɟ 

ɫɩɨɫɨɛɵ ɥɟɝɚɥɢɡɚɰɢɢ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ, ɩɨɬɨɦɭ ɱɬɨ 

«ɨɛɨɫɧɨɜɚɧɧɵɟ ɢ ɧɚɭɱɧɵɟ ɜɡɝɥɹɞɵ ɧɟɤɨɬɨɪɵɯ ɤɨɦɦɟɧɬɚɬɨɪɨɜ ɟɳɟ ɧɟ ɢɦɟɸɬ ɜ 

ɫɜɨɟɣ ɨɫɧɨɜɟ ɤɚɤɨɝɨ-ɥɢɛɨ ɤɨɧɬɪɨɥɢɪɭɸɳɟɝɨ ɩɪɟɰɟɞɟɧɬɧɨɝɨ ɩɪɚɜɚ». 

Ɋɟɤɨɦɟɧɞɚɰɢɢ Ȼɸɪɨ ɭɞɜɚɢɜɚɸɬ ɩɪɟɞɵɞɭɳɢɟ ɧɟɭɞɚɱɧɵɟ ɡɚɤɨɧɨɞɚɬɟɥɶɧɵɟ 

ɢɧɢɰɢɚɬɢɜɵ, ɞɨɛɚɜɥɹɹ ɫɬɪɨɝɨɟ ɢ ɧɟɝɢɛɤɨɟ ɬɪɟɛɨɜɚɧɢɟ ɭɜɟɞɨɦɥɹɬɶ ɨɛ 

ɢɫɩɨɥɶɡɨɜɚɧɢɢ ɫɢɪɨɬɫɤɨɝɨ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɤɨɬɨɪɨɟ ɡɚɫɬɚɜɢɥɨ ɛɵ ɩɨɥɶɡɨɜɚɬɟɥɟɣ 

ɡɚɪɚɧɟɟ ɨɩɪɟɞɟɥɹɬɶ ɤɚɤ ɩɚɪɚɦɟɬɪɵ ɩɨɢɫɤɚ ɬɚɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɬɚɤ ɢ 

ɩɪɟɞɩɨɥɚɝɚɟɦɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɤɨɧɬɟɧɬɚ.  

Ȼɸɪɨ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɋɒȺ ɩɪɟɞɥɨɠɢɥɨ ɫɨɡɞɚɬɶ «Ⱥɪɯɢɜ ɭɜɟɞɨɦɥɟɧɢɣ 

ɨɛ ɢɫɩɨɥɶɡɨɜɚɧɢɢ» (Notice of Use Archive), ɤɭɞɚ ɩɨɬɟɧɰɢɚɥɶɧɵɟ ɩɨɥɶɡɨɜɚɬɟɥɢ 

ɞɨɥɠɧɵ ɩɪɟɞɨɫɬɚɜɥɹɬɶ ɢɧɮɨɪɦɚɰɢɸ, ɪɚɫɤɪɵɜɚɸɳɭɸ:  

1) ɜɢɞ ɢɫɩɨɥɶɡɭɟɦɨɣ ɪɚɛɨɬɵ;  

2) ɨɩɢɫɚɧɢɟ ɪɚɛɨɬɵ;  

3) ɤɪɚɬɤɨɟ ɢɡɥɨɠɟɧɢɟ ɩɪɨɜɟɞɟɧɧɨɝɨ ɩɨɢɫɤɚ;  

4) ɢɞɟɧɬɢɮɢɰɢɪɭɸɳɢɣ ɷɥɟɦɟɧɬ ɩɪɨɢɡɜɟɞɟɧɢɹ (ɧɚɩɪɢɦɟɪ, ɧɚɡɜɚɧɢɟ ɢɥɢ 

ɜɥɚɞɟɥɟɰ), ɤɨɬɨɪɵɣ ɢɡɜɟɫɬɟɧ ɫ ɪɚɡɭɦɧɨɣ ɫɬɟɩɟɧɶɸ ɞɨɫɬɨɜɟɪɧɨɫɬɢ;  

5) ɢɫɬɨɱɧɢɤ, ɜ ɤɨɬɨɪɨɦ ɛɵɥɨ ɧɚɣɞɟɧɨ ɩɪɨɢɡɜɟɞɟɧɢɟ (ɧɚɩɪɢɦɟɪ, 

ɛɢɛɥɢɨɬɟɤɚ ɢɥɢ ɚɪɯɢɜ), ɩɭɛɥɢɤɚɰɢɸ, ɜ ɤɨɬɨɪɨɣ ɩɟɪɜɨɧɚɱɚɥɶɧɨ ɩɨɹɜɢɥɚɫɶ 

ɪɚɛɨɬɚ, ɢ ɜɟɛ-ɫɚɣɬ, ɫ ɤɨɬɨɪɨɝɨ ɛɵɥɚ ɜɡɹɬɚ ɪɚɛɨɬɚ (ɜɤɥɸɱɚɹ URL-ɚɞɪɟɫ ɢ ɞɚɬɭ 

ɞɨɫɬɭɩɚ ɤ ɫɚɣɬɭ);  

6) ɩɨɞɬɜɟɪɠɞɟɧɢɟ ɬɨɝɨ, ɱɬɨ ɩɨɥɶɡɨɜɚɬɟɥɶ ɞɨɛɪɨɫɨɜɟɫɬɧɨ ɩɪɨɢɡɜɟɥ ɩɨɢɫɤ ɫ 

ɰɟɥɶɸ ɨɩɪɟɞɟɥɟɧɢɹ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ; 

7) ɢɦɹ ɩɨɥɶɡɨɜɚɬɟɥɹ; 

8) ɢ ɬɨ, ɤɚɤ ɛɭɞɟɬ ɢɫɩɨɥɶɡɨɜɚɬɶɫɹ ɩɪɨɢɡɜɟɞɟɧɢɟ. 
                                           

103 Orphan Works and Mass Digitization. United States Copyright Office. 2015. – URL: 
https://copyright.gov/orphan/reports/orphan-works2015.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 06.05.2022). 
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ɉɨ ɦɧɟɧɢɸ ɦɧɨɝɢɯ ɩɪɚɜɨɜɟɞɨɜ, ɫɨɱɟɬɚɧɢɟ ɬɪɟɛɨɜɚɧɢɣ ɤ ɩɨɥɶɡɨɜɚɬɟɥɹɦ 

ɜɵɩɨɥɧɹɬɶ ɬɳɚɬɟɥɶɧɵɣ ɩɨɢɫɤ ɢ ɩɪɟɞɨɫɬɚɜɥɹɬɶ ɩɨɥɧɵɣ ɩɥɚɧ ɩɨɬɟɧɰɢɚɥɶɧɨɝɨ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɦɨɠɟɬ ɨɤɚɡɚɬɶɫɹ ɨɛɟɫɤɭɪɚɠɢɜɚɸɳɢɦ ɞɥɹ ɦɧɨɝɢɯ. ȼɪɟɦɹ ɢ 

ɪɟɫɭɪɫɵ, ɧɟɨɛɯɨɞɢɦɵɟ ɞɥɹ ɜɵɩɨɥɧɟɧɢɹ ɬɪɟɛɨɜɚɧɢɹ ɭɜɟɞɨɦɥɹɬɶ ɨɛ 

ɢɫɩɨɥɶɡɨɜɚɧɢɢ ɫɢɪɨɬɫɤɨɝɨ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɦɨɝɭɬ ɛɵɬɶ ɞɨɫɬɢɠɢɦɵ ɞɥɹ 

ɧɟɤɨɬɨɪɵɯ ɭɱɪɟɠɞɟɧɢɣ ɢ ɤɨɪɩɨɪɚɬɢɜɧɵɯ ɩɨɥɶɡɨɜɚɬɟɥɟɣ, ɧɨ ɱɚɫɬɧɵɦ ɥɢɰɚɦ 

ɛɭɞɟɬ ɬɪɭɞɧɨ ɫɨɛɥɸɞɚɬɶ ɬɚɤɢɟ ɫɬɪɨɝɢɟ ɭɫɥɨɜɢɹ. ɗɬɢ ɭɬɨɦɢɬɟɥɶɧɵɟ ɢ 

ɢɫɱɟɪɩɵɜɚɸɳɢɟ ɬɪɟɛɨɜɚɧɢɹ ɫɥɭɠɚɬ ɬɨɥɶɤɨ ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɩɪɟɩɹɬɫɬɜɨɜɚɬɶ 

ɢɫɩɨɥɶɡɨɜɚɧɢɸ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɞɟɪɠɚɬɶ ɤɨɧɬɟɧɬ «ɜ ɡɚɥɨɠɧɢɱɟɫɤɨɦ 

ɫɨɫɬɨɹɧɢɢ»104. Ʉɪɨɦɟ ɬɨɝɨ, Ⱥɫɫɨɰɢɚɰɢɹ ɢɫɫɥɟɞɨɜɚɬɟɥɶɫɤɢɯ ɛɢɛɥɢɨɬɟɤ 

ɭɬɜɟɪɠɞɚɟɬ, ɱɬɨ Ȼɸɪɨ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɋɒȺ ɧɟ ɯɜɚɬɚɟɬ ɤɚɤ ɩɟɪɫɨɧɚɥɚ, ɬɚɤ ɢ 

ɬɟɯɧɨɥɨɝɢɱɟɫɤɨɣ ɢɧɮɪɚɫɬɪɭɤɬɭɪɵ ɞɥɹ ɫɨɡɞɚɧɢɹ ɢ ɜɟɞɟɧɢɹ «Ⱥɪɯɢɜɚ 

ɭɜɟɞɨɦɥɟɧɢɣ ɨɛ ɢɫɩɨɥɶɡɨɜɚɧɢɢ»105. 

ɇɟɫɦɨɬɪɹ ɧɚ ɛɨɥɶɲɨɟ ɤɨɥɢɱɟɫɬɜɨ ɡɚɤɨɧɨɩɪɨɟɤɬɨɜ ɢ ɪɟɤɨɦɟɧɞɚɰɢɣ ɫɨ 

ɫɬɨɪɨɧɵ Ȼɸɪɨ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɜ ɋɒȺ ɧɚ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨɦ ɭɪɨɜɧɟ ɜɨɩɪɨɫ 

ɥɟɝɚɥɶɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɢɦɟɧɧɨ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɞɨ ɫɢɯ ɩɨɪ ɨɫɬɚɟɬɫɹ 

ɩɪɨɛɟɥɶɧɵɦ, ɨɞɧɚɤɨ ɫɥɟɞɭɟɬ ɨɛɪɚɬɢɬɶ ɜɧɢɦɚɧɢɟ ɧɚ ɬɨ, ɤɚɤ ɜ ɋɨɟɞɢɧɟɧɧɵɯ 

ɒɬɚɬɚɯ ɞɚɧɧɵɣ ɜɨɩɪɨɫ ɪɟɲɚɟɬɫɹ ɩɪɚɜɨɩɪɢɦɟɧɢɬɟɥɹɦɢ. 

ȼɚɠɧɵɦɢ ɢ ɩɨɤɚɡɚɬɟɥɶɧɵɦɢ ɹɜɥɹɸɬɫɹ ɞɟɥɚ Ƚɢɥɶɞɢɢ ɚɜɬɨɪɨɜ ɋɒȺ (the 

Authors Guild) ɩɪɨɬɢɜ Google Books ɢ HathiTrust. ȼ 2004 ɝɨɞɭ ɤɨɪɩɨɪɚɰɢɹ 

Google ɧɚɱɚɥɚ ɪɚɡɪɚɛɚɬɵɜɚɬɶ ɤɨɧɰɟɩɰɢɸ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɰɢɮɪɨɜɨɣ ɛɢɛɥɢɨɬɟɤɢ 

ɢ ɡɚɤɥɸɱɢɥɚ ɩɚɪɬɧɟɪɫɤɢɟ ɫɨɝɥɚɲɟɧɢɹ ɫ ɧɟɫɤɨɥɶɤɢɦɢ ɛɢɛɥɢɨɬɟɤɚɦɢ ɞɥɹ 

ɨɰɢɮɪɨɜɤɢ ɦɢɥɥɢɨɧɨɜ ɤɧɢɝ106. Ⱥɫɫɨɰɢɚɰɢɹ ɚɦɟɪɢɤɚɧɫɤɢɯ ɢɡɞɚɬɟɥɟɣ ɩɨɞɚɥɚ ɜ 

ɫɭɞ ɡɚ ɧɚɪɭɲɟɧɢɟ Google ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ, ɢ ɩɨɫɥɟ ɩɨɱɬɢ ɞɟɫɹɬɢ ɥɟɬ ɫɭɞɟɛɧɵɯ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ ɢ ɩɪɟɞɥɨɠɟɧɧɵɯ ɫɨɝɥɚɲɟɧɢɣ ȼɬɨɪɨɣ ɨɤɪɭɠɧɨɣ ɫɭɞ ɋɒȺ 

ɩɨɫɬɚɧɨɜɢɥ, ɱɬɨ ɩɪɨɟɤɬ Google Books ɨɱɟɧɶ ɩɨɥɟɡɟɧ ɞɥɹ ɨɛɳɟɫɬɜɟɧɧɨɫɬɢ, ɚ 

                                           
104 Pia M. Hunter. Whose Stuff is it Anyway? Adopting Strategies for US Orphan Works. Chicago, 2019. P. 325. 
105 Krista Cox. Issue Brief: Copyright Office Report on Orphan Works. Association of Research Libraries, 2015. – 
URL: https://www.arl.org/wp-content/uploads/2015/06/IssueBrief-OrphanWorks-5JUNE2015.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 
06.05.2022). 
106 Google Books History. – URL: https://www.google.com/intl/en/googlebooks/about/history.html (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 
06.05.2022). 
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ɦɚɫɫɨɜɚɹ ɨɰɢɮɪɨɜɤɚ – ɷɬɨ ɩɪɟɨɛɪɚɡɭɸɳɟɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɨɪɢɝɢɧɚɥɶɧɵɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ, ɩɨɫɤɨɥɶɤɭ ɞɟɥɚɟɬ ɩɪɨɢɡɜɟɞɟɧɢɹ ɞɨɫɬɭɩɧɵɦɢ ɞɥɹ ɩɨɢɫɤɚ (ɜɚɠɧɵɣ 

ɢɧɫɬɪɭɦɟɧɬ ɞɥɹ ɛɢɛɥɢɨɬɟɤ ɢ ɚɪɯɢɜɨɜ) ɢ ɞɨɫɬɭɩɧɵɦɢ ɞɥɹ ɩɨɥɶɡɨɜɚɬɟɥɟɣ ɫ 

ɨɝɪɚɧɢɱɟɧɧɵɦɢ ɜɨɡɦɨɠɧɨɫɬɹɦɢ ɩɟɱɚɬɢ, ɫɥɟɞɨɜɚɬɟɥɶɧɨ, ɧɟ ɧɚɪɭɲɚɟɬ 

ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɨɛ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜɚɯ107. 

HathiTrust – ɷɬɨ ɩɚɪɬɧɟɪɫɬɜɨ ɤɪɭɩɧɵɯ ɢɫɫɥɟɞɨɜɚɬɟɥɶɫɤɢɯ ɛɢɛɥɢɨɬɟɤ, 

ɪɚɛɨɬɚɸɳɢɯ ɜɦɟɫɬɟ, ɱɬɨɛɵ ɝɚɪɚɧɬɢɪɨɜɚɬɶ ɫɨɯɪɚɧɟɧɢɟ ɤɭɥɶɬɭɪɧɵɯ ɡɚɩɢɫɟɣ ɢ ɢɯ 

ɞɨɫɬɭɩɧɨɫɬɶ ɜ ɛɭɞɭɳɟɦ108. ɗɬɢ ɛɢɛɥɢɨɬɟɤɢ ɫɨɬɪɭɞɧɢɱɚɥɢ ɫ Google, ɱɬɨɛɵ 

ɩɪɟɞɨɫɬɚɜɢɬɶ ɬɟɤɫɬɵ ɞɥɹ ɩɪɨɟɤɬɚ ɦɚɫɫɨɜɨɣ ɨɰɢɮɪɨɜɤɢ, ɤɨɬɨɪɵɣ ɧɚɱɢɧɚɥɫɹ ɤɚɤ 

ɩɪɨɟɤɬ ɛɢɛɥɢɨɬɟɤɢ Google ɢ ɜ ɤɨɧɟɱɧɨɦ ɢɬɨɝɟ ɩɪɟɜɪɚɬɢɥɫɹ ɜ Google Books 

(ɩɚɪɬɧɟɪɵ ɫɨɝɥɚɫɢɥɢɫɶ ɩɪɟɞɨɫɬɚɜɢɬɶ Google ɱɚɫɬɢ ɫɜɨɢɯ ɤɨɥɥɟɤɰɢɣ ɞɥɹ 

ɨɰɢɮɪɨɜɤɢ). Ʉɚɤ ɬɨɥɶɤɨ ɤɧɢɝɢ ɛɵɥɢ ɨɰɢɮɪɨɜɚɧɵ ɢ ɤɚɠɞɚɹ ɛɢɛɥɢɨɬɟɤɚ 

ɩɨɥɭɱɢɥɚ ɫɜɨɸ ɤɨɩɢɸ, ɛɢɛɥɢɨɬɟɤɢ ɩɥɚɧɢɪɨɜɚɥɢ ɪɚɛɨɬɚɬɶ ɜɦɟɫɬɟ ɢ ɪɚɡɦɟɳɚɬɶ 

ɫɜɨɢ ɧɟɞɚɜɧɨ ɨɰɢɮɪɨɜɚɧɧɵɟ ɤɨɥɥɟɤɰɢɢ ɧɚ ɟɞɢɧɨɣ ɩɥɚɬɮɨɪɦɟ – ɰɢɮɪɨɜɨɣ 

ɛɢɛɥɢɨɬɟɤɟ HathiTrust. ɗɬɨɬ ɩɥɚɧ ɩɨɛɭɞɢɥ Ƚɢɥɶɞɢɸ ɚɜɬɨɪɨɜ ɩɨɞɚɬɶ ɠɚɥɨɛɭ ɡɚ 

ɧɚɪɭɲɟɧɢɟ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɧɚ HathiTrust ɜ ɨɤɪɭɠɧɨɣ ɫɭɞ ɋɒȺ ɜ 2011 ɝɨɞɚ, 

ɤɨɬɨɪɵɣ ɪɟɲɢɥ, ɱɬɨ ɩɪɨɟɤɬ ɦɚɫɫɨɜɨɣ ɨɰɢɮɪɨɜɤɢ ɛɢɛɥɢɨɬɟɤ ɫɨɜɦɟɫɬɧɨ ɫ Google 

ɩɨɞɩɚɞɚɟɬ ɩɨɞ ɡɚɳɢɬɭ ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ109. Ʉɪɨɦɟ ɬɨɝɨ, ɫɭɞ 

ɚɩɟɥɥɹɰɢɨɧɧɨɣ ɢɧɫɬɚɧɰɢɢ ɩɨɫɬɚɧɨɜɢɥ, ɱɬɨ ɫɨɡɞɚɧɢɟ ɩɨɥɧɨɬɟɤɫɬɨɜɨɣ ɛɚɡɵ 

ɞɚɧɧɵɯ ɢ ɩɪɟɞɨɫɬɚɜɥɟɧɢɟ ɬɟɤɫɬɚ ɜ ɰɢɮɪɨɜɨɦ ɮɨɪɦɚɬɟ ɞɥɹ ɩɨɥɶɡɨɜɚɬɟɥɟɣ, ɧɟ 

ɢɦɟɸɳɢɯ ɜɨɡɦɨɠɧɨɫɬɢ ɩɟɱɚɬɚɬɶ, ɡɚɳɢɳɟɧɵ ɩɨɥɨɠɟɧɢɹɦɢ ɡɚɤɨɧɚ ɨ 

ɞɨɛɪɨɫɨɜɟɫɬɧɨɦ ɢɫɩɨɥɶɡɨɜɚɧɢɢ.  

ɉɨ ɧɚɲɟɦɭ ɦɧɟɧɢɸ, ɩɪɢɦɟɪ ɋɒȺ ɧɚɢɥɭɱɲɢɦ ɨɛɪɚɡɨɦ ɞɟɦɨɧɫɬɪɢɪɭɟɬ 

ɩɪɢɦɟɧɟɧɢɟ ɞɨɤɬɪɢɧɵ ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɤ ɫɢɪɨɬɫɤɢɦ 

ɩɪɨɢɡɜɟɞɟɧɢɹɦ. Ⱦɨɛɪɨɫɨɜɟɫɬɧɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ – ɩɪɢɧɰɢɩ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, 

ɩɨɫɬɪɨɟɧɧɵɣ ɧɚ «ɭɛɟɠɞɟɧɢɢ, ɱɬɨ ɨɛɳɟɫɬɜɟɧɧɨɫɬɶ ɢɦɟɟɬ ɩɪɚɜɨ ɧɚ ɫɜɨɛɨɞɧɨɟ 

                                           
107 Authors Guild, Inc. v. Google Inc. (2nd Cir., 2015). – URL: https://h2o.law.harvard.edu/cases/5497 (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 06.05.2022). 
108 John P. Wilkin. Bibliographic Indeterminacy and the Scale of Problems and Opportunities of «Rights» in Digital 
Collection Building. – URL: https://www.clir.org/pubs/ruminations/wilkin/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 06.05.2022). 
109 Authors Guild, Inc. v. HathiTrust № 12‐4547 (2nd Cir., 2014). – URL: 
https://web.mst.edu/~canisr/legalenvironment/cases/authorsguild.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 06.05.2022). 
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ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɱɚɫɬɢ ɡɚɳɢɳɟɧɧɵɯ ɚɜɬɨɪɫɤɢɦ ɩɪɚɜɨɦ ɦɚɬɟɪɢɚɥɨɜ ɞɥɹ ɬɚɤɢɯ 

ɰɟɥɟɣ, ɤɚɤ ɤɪɢɬɢɤɚ, ɤɨɦɦɟɧɬɚɪɢɢ, ɧɨɜɨɫɬɢ, ɨɬɱɟɬɧɨɫɬɶ, ɩɪɟɩɨɞɚɜɚɧɢɟ, 

ɫɬɢɩɟɧɞɢɢ ɢɥɢ ɢɫɫɥɟɞɨɜɚɧɢɹ»110. Ʉɪɨɦɟ ɬɨɝɨ, ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ Ʉɨɧɫɬɢɬɭɰɢɟɣ 

ɋɒȺ ɰɟɥɶɸ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɹɜɥɹɟɬɫɹ ɫɨɞɟɣɫɬɜɢɟ ɩɪɨɝɪɟɫɫɭ ɧɚɭɤɢ, ɫɨɡɞɚɧɢɸ 

ɤɭɥɶɬɭɪɵ ɢ ɢɫɤɭɫɫɬɜɚ ɢ ɪɚɫɩɪɨɫɬɪɚɧɟɧɢɟ ɢɞɟɣ (ɱɬɨ ɜ ɬɨɦ ɱɢɫɥɟ ɨɬɧɨɫɢɬɫɹ ɢ ɤ 

ɫɢɪɨɬɫɤɢɦ ɩɪɨɢɡɜɟɞɟɧɢɹɦ)111. 

ɋɒȺ ɢɦɟɸɬ ɩɪɟɢɦɭɳɟɫɬɜɨ ɩɟɪɟɞ ɦɧɨɝɢɦɢ ɫɬɪɚɧɚɦɢ ɦɢɪɚ ɢɡ-ɡɚ ɝɢɛɤɨɫɬɢ 

Ɂɚɤɨɧɚ «Ɉɛ ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ» 1976 ɝɨɞɚ. Ɂɚɤɨɧ ɨɩɪɟɞɟɥɹɟɬ, ɱɬɨ 

«ɞɨɛɪɨɫɨɜɟɫɬɧɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɡɚɳɢɳɟɧɧɨɝɨ ɚɜɬɨɪɫɤɢɦ ɩɪɚɜɨɦ 

ɩɪɨɢɡɜɟɞɟɧɢɹ... ɧɟ ɹɜɥɹɟɬɫɹ ɧɚɪɭɲɟɧɢɟɦ», ɢ ɭɫɬɚɧɚɜɥɢɜɚɟɬ ɱɟɬɵɪɟ ɤɪɢɬɟɪɢɹ 

(ɮɚɤɬɨɪɚ), ɤɨɬɨɪɵɟ ɞɨɥɠɧɵ ɭɱɢɬɵɜɚɬɶɫɹ ɩɪɢ ɩɪɢɦɟɧɟɧɢɢ ɞɨɤɬɪɢɧɵ 

ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ: 

1) ɰɟɥɶ ɢ ɯɚɪɚɤɬɟɪ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɨɛɴɟɤɬɚ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, ɜɤɥɸɱɚɹ 

ɜɨɩɪɨɫ ɨ ɬɨɦ, ɧɨɫɢɬ ɥɢ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɤɨɦɦɟɪɱɟɫɤɢɣ ɯɚɪɚɤɬɟɪ ɢɥɢ 

ɩɪɟɞɧɚɡɧɚɱɟɧɨ ɞɥɹ ɧɟɤɨɦɦɟɪɱɟɫɤɢɯ ɨɛɪɚɡɨɜɚɬɟɥɶɧɵɯ ɰɟɥɟɣ; 

2) ɩɪɢɪɨɞɚ ɩɪɨɢɡɜɟɞɟɧɢɹ; 

3) ɨɛɴɟɦ ɢ ɡɧɚɱɢɦɨɫɬɶ ɢɫɩɨɥɶɡɨɜɚɧɧɨɣ ɱɚɫɬɢ ɩɨ ɨɬɧɨɲɟɧɢɸ ɤ ɰɟɥɨɦɭ 

ɩɪɨɢɡɜɟɞɟɧɢɸ; 

4) ɜɥɢɹɧɢɟ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɧɚ ɩɨɬɟɧɰɢɚɥɶɧɵɣ ɪɵɧɨɤ ɢɥɢ ɫɬɨɢɦɨɫɬɶ 

ɩɪɨɢɡɜɟɞɟɧɢɹ, ɡɚɳɢɳɟɧɧɨɝɨ ɚɜɬɨɪɫɤɢɦ ɩɪɚɜɨɦ112. 

ȿɫɥɢ ɩɪɢɦɟɧɢɬɶ ɷɬɢ ɤɪɢɬɟɪɢɢ ɤ ɢɫɩɨɥɶɡɨɜɚɧɢɸ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, 

ɬɨ ɦɨɠɧɨ ɭɫɬɚɧɨɜɢɬɶ, ɱɬɨ ɬɚɤɢɟ ɨɛɴɟɤɬɵ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɞɟɣɫɬɜɢɬɟɥɶɧɨ ɦɨɝɭɬ 

ɥɟɝɚɥɶɧɨ ɢɫɩɨɥɶɡɨɜɚɬɶɫɹ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɤɨɧɰɟɩɰɢɟɣ ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ, ɨɞɧɚɤɨ ɤɚɠɞɵɣ ɤɨɧɤɪɟɬɧɵɣ ɫɥɭɱɚɣ ɞɨɥɠɟɧ ɨɰɟɧɢɜɚɬɶɫɹ ɫ ɬɨɱɤɢ 

ɡɪɟɧɢɹ ɤɪɢɬɟɪɢɟɜ ɢɧɞɢɜɢɞɭɚɥɶɧɨ. ȿɫɥɢ ɜɡɹɬɶ ɡɚ ɨɫɧɨɜɭ ɫɢɬɭɚɰɢɸ 

                                           
110 ɒɢɥɹɟɜɚ ɉ.Ȼ. ɂɫɫɥɟɞɨɜɚɧɢɟ ɞɨɤɬɪɢɧɵ ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ (ɧɚ ɩɪɢɦɟɪɟ 
ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɚ Ɋɨɫɫɢɢ ɢ ɋɒȺ) // ɂɋ. Ⱥɜɬɨɪɫɤɨɟ ɩɪɚɜɨ ɢ ɫɦɟɠɧɵɟ ɩɪɚɜɚ. 2020. № 12. ɋ. 53. 
111 Ʉɨɧɫɬɢɬɭɰɢɹ ɋɨɟɞɢɧɟɧɧɵɯ ɒɬɚɬɨɜ Ⱥɦɟɪɢɤɢ ɨɬ 17.091787. – URL: 
http://www.hist.msu.ru/ER/Etext/cnstUS.htm (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 07.05.2022). 
112 Copyright Act of 1976. § 107. – URL: https://wipolex.wipo.int/ru/text/130040 (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 07.05.2022). 
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ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɧɟɤɨɦɦɟɪɱɟɫɤɢɦɢ ɨɪɝɚɧɢɡɚɰɢɹɦɢ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ, ɬɨ 

ɦɨɠɧɨ ɩɨɥɭɱɢɬɶ ɫɥɟɞɭɸɳɢɟ ɪɟɡɭɥɶɬɚɬɵ. 

ɑɬɨ ɤɚɫɚɟɬɫɹ ɩɟɪɜɨɝɨ ɤɪɢɬɟɪɢɹ, ɬɨ ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɭɫɬɚɧɨɜɢɬɶ, ɱɬɨ 

ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɩɨɞɩɚɞɚɟɬ ɩɨɞ ɞɨɛɪɨɫɨɜɟɫɬɧɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ, 

ɧɟɨɛɯɨɞɢɦɨ ɨɬɜɟɬɢɬɶ ɧɚ ɫɥɟɞɭɸɳɢɣ ɜɨɩɪɨɫ: ɩɪɟɫɥɟɞɭɟɬ ɥɢ ɩɨɥɶɡɨɜɚɬɟɥɶ 

ɩɪɨɢɡɜɟɞɟɧɢɹ ɫɨɰɢɚɥɶɧɨ-ɡɧɚɱɢɦɵɟ ɰɟɥɢ ɢɥɢ ɠɟ ɬɨɥɶɤɨ ɤɨɦɦɟɪɱɟɫɤɢɟ? ȼɵɫɨɤɚ 

ɜɟɪɨɹɬɧɨɫɬɶ, ɱɬɨ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɛɢɛɥɢɨɬɟɤɚɦɢ ɢ 

ɚɪɯɢɜɚɦɢ ɛɭɞɟɬ ɤɜɚɥɢɮɢɰɢɪɨɜɚɬɶɫɹ ɤɚɤ ɞɨɛɪɨɫɨɜɟɫɬɧɨɟ, ɩɨɫɤɨɥɶɤɭ ɞɚɧɧɵɟ 

ɭɱɪɟɠɞɟɧɢɹ ɢɦɟɸɬ ɫɜɨɢɦɢ ɰɟɥɹɦɢ ɫɨɯɪɚɧɟɧɢɟ, ɫɛɨɪ, ɨɛɟɫɩɟɱɟɧɢɟ ɞɨɫɬɭɩɚ ɤ 

ɡɧɚɧɢɹɦ ɢ ɩɪɨɞɜɢɠɟɧɢɟ ɨɛɭɱɟɧɢɹ113. 

ȼɬɨɪɨɣ ɤɪɢɬɟɪɢɣ ɨɛɵɱɧɨ ɢɫɫɥɟɞɭɟɬ ɮɚɤɬ ɩɭɛɥɢɤɚɰɢɢ ɩɪɨɢɡɜɟɞɟɧɢɹ ɢ ɟɝɨ 

ɬɜɨɪɱɟɫɤɢɣ ɯɚɪɚɤɬɟɪ. ȼ ɞɟɥɟ Hofheinz vs. a & E Television Networks ɩɪɢ ɚɧɚɥɢɡɟ 

ɞɚɧɧɨɝɨ ɤɪɢɬɟɪɢɹ ɛɵɥɨ ɨɬɦɟɱɟɧɨ, ɱɬɨ «ɟɫɥɢ ɩɪɨɢɡɜɟɞɟɧɢɟ ɜɵɲɥɨ ɢɡ ɨɛɪɚɳɟɧɢɹ 

ɧɚ ɪɵɧɤɟ ɢ ɧɟɞɨɫɬɭɩɧɨ ɞɥɹ ɩɨɤɭɩɤɢ, ɬɨ ɭ ɩɨɥɶɡɨɜɚɬɟɥɹ ɦɨɠɟɬ ɛɵɬɶ ɛɨɥɶɲɟ 

ɨɫɧɨɜɚɧɢɣ ɞɥɹ ɟɝɨ ɜɨɫɩɪɨɢɡɜɟɞɟɧɢɹ, ɱɟɦ ɜ ɨɛɵɱɧɨɦ ɫɥɭɱɚɟ»114. ȼɫɟ ɫɢɪɨɬɫɤɢɟ 

ɩɪɨɢɡɜɟɞɟɧɢɹ ɩɨ ɨɩɪɟɞɟɥɟɧɢɸ ɧɟ ɧɚɯɨɞɹɬɫɹ ɜ ɩɪɨɞɚɠɟ ɢ, ɫɨɨɬɜɟɬɫɬɜɟɧɧɨ, 

ɧɟɞɨɫɬɭɩɧɵ ɞɥɹ ɩɨɤɭɩɤɢ. ɋɥɟɞɨɜɚɬɟɥɶɧɨ, ɜɬɨɪɨɣ ɤɪɢɬɟɪɢɣ ɬɚɤɠɟ ɫɨɛɥɸɞɚɟɬɫɹ 

ɩɪɢ ɢɫɩɨɥɶɡɨɜɚɧɢɢ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ ɩɨ ɤɨɧɰɟɩɰɢɢ fair use. 

ɋɨɛɥɸɞɟɧɢɟ ɬɪɟɬɶɟɝɨ ɤɪɢɬɟɪɢɹ, ɨɛɴɟɦ ɢ ɡɧɚɱɢɦɨɫɬɶ ɢɫɩɨɥɶɡɨɜɚɧɧɨɣ 

ɱɚɫɬɢ ɩɨ ɨɬɧɨɲɟɧɢɸ ɤ ɰɟɥɨɦɭ ɩɪɨɢɡɜɟɞɟɧɢɸ, ɩɪɟɞɫɬɚɜɥɹɟɬ ɧɚɢɛɨɥɶɲɭɸ 

ɫɥɨɠɧɨɫɬɶ ɞɥɹ ɥɟɝɚɥɶɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ, ɩɨɫɤɨɥɶɤɭ, 

ɫɤɨɪɟɟ ɜɫɟɝɨ, ɨɧɢ ɛɭɞɭɬ ɢɫɩɨɥɶɡɨɜɚɬɶɫɹ ɩɨɥɧɨɫɬɶɸ (ɧɚɩɪɢɦɟɪ, ɤɧɢɝɢ ɞɥɹ 

ɨɧɥɚɣɧ-ɛɢɛɥɢɨɬɟɤ). Ɉɞɧɚɤɨ ɫɥɟɞɭɟɬ ɭɱɢɬɵɜɚɬɶ ɩɨɡɢɰɢɸ ȼɟɪɯɨɜɧɨɝɨ ɫɭɞɚ ɋɒȺ 

ɩɨ ɞɟɥɭ Campbell vs. Acuff-Rose Music, Inc., ɤɨɬɨɪɵɣ ɭɤɚɡɚɥ, ɱɬɨ ɜɫɟ ɱɟɬɵɪɟ 

ɭɫɬɚɧɨɜɥɟɧɧɵɯ ɡɚɤɨɧɨɦ ɤɪɢɬɟɪɢɹ ɞɨɥɠɧɵ ɛɵɬɶ ɢɡɭɱɟɧɵ ɢ ɩɪɢɦɟɧɟɧɵ ɜ 

ɫɨɜɨɤɭɩɧɨɫɬɢ115. 

                                           
113 ɒɢɥɹɟɜɚ ɉ.Ȼ. ɍɤɚɡ. ɋɨɱ. ɋ. 54. 
114 Hofheinz v. a & E Television Networks. – URL: https://law.justia.com/cases/federal/district-
courts/FSupp2/146/442/2333426/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 07.05.2022). 
115 Campbell v. Acuff-Rose Music, Inc. – URL: https://supreme.justia.com/cases/federal/us/510/569/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 
07.05.2022). 
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Ɉɬɧɨɫɢɬɟɥɶɧɨ ɱɟɬɜɟɪɬɨɝɨ ɤɪɢɬɟɪɢɹ, ɦɵ ɪɚɡɞɟɥɹɟɦ ɦɧɟɧɢɟ Ⱦ. ɍɪɛɚɧ, 

ɩɨɥɚɝɚɸɳɟɣ, ɱɬɨ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɫɢɪɨɬɫɤɨɝɨ ɩɪɨɢɡɜɟɞɟɧɢɹ ɧɟ ɨɤɚɡɵɜɚɟɬ 

ɜɥɢɹɧɢɹ ɧɚ ɩɨɬɟɧɰɢɚɥɶɧɵɣ ɪɵɧɨɤ, ɩɨɫɤɨɥɶɤɭ ɧɢɤɚɤɨɣ ɪɵɧɨɤ ɩɪɨɫɬɨ ɧɟ ɦɨɠɟɬ 

ɫɭɳɟɫɬɜɨɜɚɬɶ ɛɟɡ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ116. 

ȼ ɤɚɱɟɫɬɜɟ ɩɪɟɢɦɭɳɟɫɬɜɚ ɬɚɤɨɣ ɬɟɨɪɢɢ ɨɬɦɟɬɢɦ ɝɢɛɤɨɫɬɶ ɤɪɢɬɟɪɢɟɜ 

ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ, ɩɨɡɜɨɥɹɸɳɟɣ ɜ ɤɚɠɞɨɦ ɤɨɧɤɪɟɬɧɨɦ ɫɥɭɱɚɟ 

ɨɩɪɟɞɟɥɢɬɶ, ɪɚɡɭɦɧɨ ɢ ɞɨɛɪɨɫɨɜɟɫɬɧɨ ɢɫɩɨɥɶɡɭɟɬɫɹ ɥɢ ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ. 

Ʉɪɨɦɟ ɬɨɝɨ, Ⱥɫɫɨɰɢɚɰɢɹ ɢɫɫɥɟɞɨɜɚɬɟɥɶɫɤɢɯ ɛɢɛɥɢɨɬɟɤ ɋɒȺ ɪɚɡɪɚɛɨɬɚɥɚ 

Ʉɨɞɟɤɫ ɧɚɢɥɭɱɲɟɣ ɩɪɚɤɬɢɤɢ ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ117, ɚ ɤɨɨɩɟɪɚɬɢɜ 

ɛɢɛɥɢɨɬɟɱɧɵɯ, ɸɪɢɞɢɱɟɫɤɢɯ ɢ ɦɟɞɢɚ-ɭɱɟɧɵɯ – ɉɨɥɨɠɟɧɢɟ ɨ ɧɚɢɥɭɱɲɟɣ 

ɩɪɚɤɬɢɤɟ ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɞɥɹ 

ɛɢɛɥɢɨɬɟɤ ɢ ɚɪɯɢɜɨɜ118. Ɉɛɚ ɞɨɤɭɦɟɧɬɚ ɩɪɟɞɨɫɬɚɜɥɹɸɬ ɰɟɧɧɵɟ ɢɧɫɬɪɭɦɟɧɬɵ, 

ɩɨɦɨɝɚɸɳɢɟ ɚɪɯɢɜɚɦ, ɛɢɛɥɢɨɬɟɤɚɦ ɢ ɞɪɭɝɢɦ ɧɟɤɨɦɦɟɪɱɟɫɤɢɦ ɭɱɪɟɠɞɟɧɢɹɦ, 

ɤɚɤ ɡɚɧɢɦɚɬɶɫɹ ɤɨɥɥɟɤɰɢɨɧɢɪɨɜɚɧɢɟɦ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɩɨɫɪɟɞɫɬɜɨɦ 

ɩɪɢɦɟɧɟɧɢɹ ɞɨɤɬɪɢɧɵ ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ. 

Ȼɨɥɟɟ ɬɨɝɨ, ɚɦɟɪɢɤɚɧɫɤɢɦɢ ɩɪɚɜɨɜɟɞɚɦɢ ɩɪɟɞɥɚɝɚɸɬɫɹ ɢ ɞɪɭɝɢɟ 

ɪɚɡɥɢɱɧɵɟ ɫɩɨɫɨɛɵ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ. ɇɚɩɪɢɦɟɪ, ɭɱɟɧɵɟ 

ɩɪɟɞɥɚɝɚɸɬ ɢɫɩɨɥɶɡɨɜɚɬɶ ɞɨɤɬɪɢɧɭ adverse possession119 ɜ ɨɬɧɨɲɟɧɢɢ 

ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ120, ɬɨ ɟɫɬɶ ɩɨ ɫɭɬɢ ɩɪɢɦɟɧɹɬɶ ɩɪɚɜɢɥɨ, ɫɥɨɠɢɜɲɟɟɫɹ 

ɢɫɤɥɸɱɢɬɟɥɶɧɨ ɜ ɫɮɟɪɟ ɡɟɦɟɥɶɧɵɯ ɨɬɧɨɲɟɧɢɣ: ɥɢɰɨ, ɜɥɚɞɟɸɳɟɟ ɭɱɚɫɬɤɨɦ 

ɡɟɦɥɢ ɨɬɤɪɵɬɨ ɢ ɞɨɛɪɨɫɨɜɟɫɬɧɨ, ɦɨɠɟɬ ɩɪɢɨɛɪɟɫɬɢ ɩɪɚɜɨ ɫɨɛɫɬɜɟɧɧɨɫɬɢ ɧɚ ɷɬɭ 

ɡɟɦɥɸ ɩɨ ɢɫɬɟɱɟɧɢɢ ɨɩɪɟɞɟɥɟɧɧɨɝɨ ɩɟɪɢɨɞɚ ɜɪɟɦɟɧɢ121.  

                                           
116 Jennifer M. Urban. How Fair Use Can Help Solve the Orphan Works Problem. – URL: 
https://papers.ssrn.com/sol3/Delivery.cfm/SSRN_ID2460852_code1788303.pdf?abstractid=2089526&mirid=1&type=2 
(ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 07.05.2022). 
117 Association of Research Libraries Code of Best Practices in Fair Use for Academic and Research Libraries. – URL: 
http://www.arl.org/storage/documents/publications/code-of-best-practices-fair-use.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 07.05.2022). 
118 Statement of Best Practices in Fair Use of Collections Containing Orphan Works for Libraries, Archives, and other 
Memory Institutions. – URL: http://cmsimpact.org/wp-content/uploads/2016/01/orphanworks-dec14.pdf (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 07.05.2022). 
119 Ⱦɨɫɥɨɜɧɨ ɩɟɪɟɜɨɞɢɬɫɹ ɤɚɤ ɧɟɝɚɬɢɜɧɨɟ ɜɥɚɞɟɧɢɟ (ɩɪɢɨɛɪɟɬɟɧɢɟ ɫɨɛɫɬɜɟɧɧɨɫɬɢ, ɧɚ ɤɨɬɨɪɭɸ ɧɟɬ ɱɢɫɬɨɝɨ 
ɬɢɬɭɥɚ ɫɨɛɫɬɜɟɧɧɨɫɬɢ ɢɥɢ ɸɪɢɞɢɱɟɫɤɨɝɨ ɩɪɚɜɚ). – URL: https://translate.academic.ru/adverse%20possession/xx/ru/ 
(ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 07.05.2022). 
120 Megan L. Bibb. Applying Old Theories to New Problems: How Adverse Possession Can Help Solve the Orphan 
Works Crisis // Vanderbilt Journal of Entertainment & Technology Law. 2009. Vol. 12. № 1. P. 149-181. 
121 Adverse Possession. – URL: https://www.law.cornell.edu/wex/adverse_possession (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 07.05.2022). 
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ɇɨ ɜɨɡɦɨɠɧɨ ɥɢ ɩɪɢɪɚɜɧɹɬɶ ɩɨɥɶɡɨɜɚɬɟɥɟɣ ɡɚɳɢɳɟɧɧɵɯ ɚɜɬɨɪɫɤɢɦ 

ɩɪɚɜɨɦ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɱɶɢ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɢ ɧɟ ɦɨɝɭɬ ɛɵɬɶ ɧɚɣɞɟɧɵ, ɤ adverse 

possessors? ɉɟɪɟɜɨɞ ɤɨɧɰɟɩɰɢɢ, ɨɬɧɨɫɹɳɟɣɫɹ ɤ ɧɟɡɚɤɨɧɧɨɦɭ ɜɥɚɞɟɧɢɸ, ɜ ɫɮɟɪɭ 

ɧɟɦɚɬɟɪɢɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ ɩɪɟɞɫɬɚɜɥɹɟɬɫɹ ɩɪɨɛɥɟɦɚɬɢɱɧɵɦ, ɩɨɫɤɨɥɶɤɭ, 

ɧɚɩɪɢɦɟɪ, ɫɥɨɠɧɨ ɨɩɪɟɞɟɥɢɬɶ, ɱɬɨ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɮɚɤɬɢɱɟɫɤɨɟ ɜɥɚɞɟɧɢɟ 

ɧɟɦɚɬɟɪɢɚɥɶɧɵɦ ɚɤɬɢɜɨɦ ɢɥɢ ɱɬɨ ɨɧɨ ɹɜɥɹɟɬɫɹ ɢɫɤɥɸɱɢɬɟɥɶɧɵɦ122. Ʉɪɨɦɟ ɬɨɝɨ, 

ɜ ɞɟɥɟ Advance Magazine Publishers, Inc. vs. Leach ɛɵɥɚ ɨɬɦɟɱɟɧɚ 

ɧɟɜɨɡɦɨɠɧɨɫɬɶ ɩɪɢɦɟɧɟɧɢɹ ɤɨɧɰɟɩɰɢɢ adverse possession ɤɚɤ ɡɚɤɨɧɚ ɲɬɚɬɚ, 

ɩɨɫɤɨɥɶɤɭ ɨɧɚ ɜɵɬɟɫɧɹɟɬɫɹ Ɂɚɤɨɧɨɦ ɋɒȺ «Ɉɛ ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ», ɧɟ 

ɩɪɟɞɭɫɦɚɬɪɢɜɚɸɳɟɝɨ ɬɚɤɨɣ ɬɟɨɪɢɢ123.  

Ɂɚɤɨɧɨɞɚɬɟɥɶɧɨ ɜɨɩɪɨɫ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɋɒȺ 

ɭɪɟɝɭɥɢɪɨɜɚɧ ɱɚɫɬɢɱɧɨ. ȼ 2018 ɝɨɞɭ ɛɵɥ ɩɪɢɧɹɬ Ⱥɤɬ ɨ ɦɨɞɟɪɧɢɡɚɰɢɢ ɦɭɡɵɤɢ, 

ɩɚɪɚɝɪɚɮ 202 ɤɨɬɨɪɨɝɨ ɞɨɩɭɫɤɚɟɬ ɜɨɡɦɨɠɧɨɫɬɶ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɜ 

ɧɟɤɨɦɦɟɪɱɟɫɤɢɯ ɰɟɥɹɯ ɮɨɧɨɝɪɚɦɦ, ɡɚɩɢɫɚɧɧɵɯ ɞɨ 1972 ɝ., ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ 

ɤɨɬɨɪɵɯ ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɨɛɧɚɪɭɠɟɧ124. Ⱦɥɹ ɷɬɨɝɨ ɥɢɰɨ, ɠɟɥɚɸɳɟɟ ɢɫɩɨɥɶɡɨɜɚɬɶ 

ɞɚɧɧɭɸ ɮɨɧɨɝɪɚɦɦɭ, ɞɨɥɠɧɨ ɨɛɪɚɬɢɬɶɫɹ ɜ Ȼɸɪɨ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɋɒȺ, ɩɨɫɥɟ 

ɱɟɝɨ Ȼɸɪɨ ɩɭɛɥɢɱɧɨ ɨɛɴɹɜɥɹɟɬ ɨ ɩɨɫɬɭɩɢɜɲɟɦ ɡɚɩɪɨɫɟ, ɢ ɟɫɥɢ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ 

ɧɟ ɨɬɤɥɢɤɚɟɬɫɹ ɜ ɬɟɱɟɧɢɟ 90 ɞɧɟɣ, ɬɨ ɡɚɩɪɨɫ ɭɞɨɜɥɟɬɜɨɪɹɟɬɫɹ. 

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɧɟɫɦɨɬɪɹ ɧɚ ɡɚɤɨɧɨɞɚɬɟɥɶɧɵɣ ɩɪɨɛɟɥ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɜɫɟɯ 

ɜɢɞɨɜ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɋɒȺ ɜɟɞɟɬɫɹ ɪɚɛɨɬɚ ɧɚɞ ɜɧɟɫɟɧɢɟɦ 

ɢɡɦɟɧɟɧɢɣ ɜ ɮɟɞɟɪɚɥɶɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ. Ɉɫɧɨɜɧɵɦ ɞɨɤɭɦɟɧɬɨɦ, 

ɪɟɝɭɥɢɪɭɸɳɢɦ ɞɚɧɧɵɣ ɜɨɩɪɨɫ, ɨɫɬɚɟɬɫɹ ɞɨɤɭɦɟɧɬ ɧɟɸɪɢɞɢɱɟɫɤɨɝɨ ɯɚɪɚɤɬɟɪɚ – 

Ⱦɨɤɥɚɞ Ȼɸɪɨ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ, ɚ ɧɚ ɩɪɚɤɬɢɤɟ ɤ ɬɚɤɢɦ ɩɪɨɢɡɜɟɞɟɧɢɹɦ ɲɢɪɨɤɨ 

ɩɪɢɦɟɧɹɟɬɫɹ ɞɚɜɧɨ ɢ ɬɳɚɬɟɥɶɧɨ ɪɚɡɪɚɛɨɬɚɧɧɚɹ ɤɨɧɰɟɩɰɢɹ ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ. 

                                           
122 Loren L.P. Abandoning the Orphans: An Open Access Approach to Hostage Works // Berkeley Technology Law 
Journal. 2012. Vol. 27. № 3. P. 1443-1448. 
123 Advance Magazine Publishers, Inc. v. Leach. – URL: https://www.courtlistener.com/opinion/2403338/advance-
magazine-publishers-inc-v-leach/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 08.05.2022). 
124 The Music Modernization Act. – URL: https://www.copyright.gov/music-modernization/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 
07.05.2022). 
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ȼ ɨɬɥɢɱɢɟ ɨɬ ɋɒȺ ɜ Ʉɚɧɚɞɟ ɭɠɟ ɞɚɜɧɨ ɫɭɳɟɫɬɜɭɟɬ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨɟ 

ɪɟɲɟɧɢɟ ɩɪɨɛɥɟɦɵ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɨɫɧɨɜɚɧɧɨɟ, ɜ 

ɩɟɪɜɭɸ ɨɱɟɪɟɞɶ, ɧɚ ɢɯ ɥɢɰɟɧɡɢɪɨɜɚɧɢɢ. Ɉɬɦɟɬɢɦ, ɱɬɨ Ʉɚɧɚɞɚ ɹɜɥɹɟɬɫɹ 

«ɩɢɨɧɟɪɨɦ» ɜ ɞɚɧɧɨɣ ɨɛɥɚɫɬɢ, ɩɨɫɤɨɥɶɤɭ Ɂɚɤɨɧ «Ɉɛ ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ» ɟɳɟ ɜ 

ɪɟɞɚɤɰɢɢ 1988 ɝɨɞɚ ɩɪɟɞɭɫɦɚɬɪɢɜɚɥ ɜɚɪɢɚɧɬɵ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ. Ʉɚɧɚɞɫɤɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɩɨɜɥɢɹɥɨ ɧɚ ɚɜɬɨɪɫɤɨɟ ɩɪɚɜɨ 

ɞɪɭɝɢɯ ɫɬɪɚɧ, ɝɞɟ ɛɵɥɢ ɭɱɪɟɠɞɟɧɵ ɨɬɞɟɥɶɧɵɟ ɨɪɝɚɧɵ, ɡɚɧɢɦɚɸɳɢɟɫɹ ɜɵɞɚɱɟɣ 

ɥɢɰɟɧɡɢɣ ɧɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɚ ɬɚɤɠɟ ɧɚ ɤɨɧɰɟɩɰɢɸ 

«ɞɨɥɠɧɨɝɨ ɩɨɢɫɤɚ», ɩɪɢɧɹɬɭɸ ɜ ȿɋ125. 

ȼ Ʉɚɧɚɞɟ ɫɥɨɠɢɥɚɫɶ ɫɢɫɬɟɦɚ ɨɛɹɡɚɬɟɥɶɧɨɝɨ (ɧɟɢɫɤɥɸɱɢɬɟɥɶɧɨɝɨ ɢɥɢ 

ɰɟɧɬɪɚɥɢɡɨɜɚɧɧɨɝɨ)126 ɥɢɰɟɧɡɢɪɨɜɚɧɢɹ127. Ɂɚɤɨɧ ɨɛ «Ⱥɜɬɨɪɫɤɨɦ ɩɪɚɜɟ» Ʉɚɧɚɞɵ 

ɪɚɡɪɟɲɚɟɬ ɩɨɥɶɡɨɜɚɬɟɥɹɦ ɩɨɞɚɜɚɬɶ ɡɚɹɜɤɢ ɜ Ⱥɝɟɧɬɫɬɜɨ ɩɨ ɨɯɪɚɧɟ ɚɜɬɨɪɫɤɢɯ 

ɩɪɚɜ (Copyright Board of Canada) ɧɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɨɩɪɟɞɟɥɟɧɧɵɯ ɬɢɩɨɜ 

ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ128 ɜ ɤɚɠɞɨɦ ɤɨɧɤɪɟɬɧɨɦ ɫɥɭɱɚɟ129. Ⱥɝɟɧɬɫɬɜɨ ɜɩɪɚɜɟ 

ɜɵɞɚɬɶ ɧɟɢɫɤɥɸɱɢɬɟɥɶɧɭɸ ɥɢɰɟɧɡɢɸ, ɞɟɣɫɬɜɢɬɟɥɶɧɭɸ ɬɨɥɶɤɨ ɜ Ʉɚɧɚɞɟ, 

ɩɨɥɶɡɨɜɚɬɟɥɸ ɨɬ ɢɦɟɧɢ ɧɟɭɫɬɚɧɨɜɥɟɧɧɨɝɨ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɩɨɫɥɟ ɬɨɝɨ, ɤɚɤ ɨɧ 

ɩɪɟɞɩɪɢɧɹɥ «ɪɚɡɭɦɧɵɟ ɦɟɪɵ ɞɥɹ ɨɩɪɟɞɟɥɟɧɢɹ ɦɟɫɬɨɧɚɯɨɠɞɟɧɢɹ ɜɥɚɞɟɥɶɰɚ 

ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ».  

Ⱥɝɟɧɬɫɬɜɨ ɜɩɪɚɜɟ ɨɩɪɟɞɟɥɹɬɶ ɜ ɜɵɞɚɜɚɟɦɨɣ ɥɢɰɟɧɡɢɢ ɰɟɥɢ ɢɫɩɨɥɶɡɨɜɚɧɢɹ 

ɩɪɨɢɡɜɟɞɟɧɢɹ (ɩɪɢɧɢɦɚɹ ɜɨ ɜɧɢɦɚɧɢɟ ɢɧɬɟɪɟɫɵ ɫɨɢɫɤɚɬɟɥɹ), ɩɟɪɢɨɞ ɞɟɣɫɬɜɢɹ 

ɥɢɰɟɧɡɢɢ ɢ ɥɢɦɢɬ ɤɨɥɢɱɟɫɬɜɚ ɪɟɩɪɨɞɭɤɰɢɣ, ɚ ɬɚɤɠɟ ɭɫɬɚɧɚɜɥɢɜɚɬɶ 

ɥɢɰɟɧɡɢɨɧɧɵɣ ɩɥɚɬɟɠ (ɡɚɜɢɫɢɬ ɨɬ ɰɟɥɟɣ ɢɫɩɨɥɶɡɨɜɚɧɢɹ: ɤɨɦɦɟɪɱɟɫɤɢɯ ɢɥɢ 

ɧɟɤɨɦɦɟɪɱɟɫɤɢɯ) ɡɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɢ ɭɞɟɪɠɢɜɚɬɶ ɟɝɨ ɜ ɮɨɧɞɟ, ɢɡ 

                                           
125 ɉɭɡɢɧ Ɋ.ɋ. ɍɤɚɡ. ɋɨɱ. ɋ. 157. 
126 ɉɪɢ ɨɛɹɡɚɬɟɥɶɧɨɦ (ɩɪɢɧɭɞɢɬɟɥɶɧɨɦ) ɥɢɰɟɧɡɢɪɨɜɚɧɢɢ ɫɭɛɴɟɤɬɨɦ, ɢɦɟɸɳɢɦ ɩɪɚɜɨ ɜɵɞɚɜɚɬɶ ɥɢɰɟɧɡɢɸ ɧɚ 
ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɫɢɪɨɬɫɤɨɝɨ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɹɜɥɹɟɬɫɹ ɭɩɨɥɧɨɦɨɱɟɧɧɵɣ ɝɨɫɭɞɚɪɫɬɜɟɧɧɵɣ ɨɪɝɚɧ ɢɥɢ ɭɱɪɟɠɞɟɧɢɟ. 
127 Bzhar Abdullah Ahmed. Orphan Works Situation Under Canadian Copyright Act // Journal of Law, Policy and 
Globalization. 2020. Vol. 95. P. 94. 
128 Ɍɨɥɶɤɨ ɨɩɭɛɥɢɤɨɜɚɧɧɵɟ ɢɥɢ ɡɚɮɢɤɫɢɪɨɜɚɧɧɵɟ (fixed) ɫɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɦɨɝɭɬ ɛɵɬɶ ɥɢɰɟɧɡɢɪɨɜɚɧɵ. ȼ 
Ʉɚɧɚɞɟ ɞɟɣɫɬɜɭɟɬ ɩɪɟɡɭɦɩɰɢɹ ɩɭɛɥɢɤɚɰɢɢ ɩɪɨɢɡɜɟɞɟɧɢɹ (Ⱥɝɟɧɬɫɬɜɨ ɩɨ ɨɯɪɚɧɟ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɩɪɟɞɩɨɥɚɝɚɟɬ, 
ɱɬɨ ɩɪɨɢɡɜɟɞɟɧɢɟ ɛɵɥɨ ɨɩɭɛɥɢɤɨɜɚɧɨ, ɟɫɥɢ ɬɪɭɞɧɨ ɩɨɥɭɱɢɬɶ ɭɛɟɞɢɬɟɥɶɧɵɟ ɞɨɤɚɡɚɬɟɥɶɫɬɜɚ ɩɭɛɥɢɤɚɰɢɢ, ɧɨ 
ɨɛɫɬɨɹɬɟɥɶɫɬɜɚ ɭɤɚɡɵɜɚɸɬ ɧɚ ɬɨ, ɱɬɨ, ɜɟɪɨɹɬɧɨ, ɨɧɚ ɛɵɥɚ). 
129 Copyright Act (R.S.C., 1985). – URL: https://laws-lois.justice.gc.ca/eng/acts/c-42/page-20.html#h-105208 (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 08.05.2022). 
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ɤɨɬɨɪɨɝɨ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɦɨɠɟɬ ɡɚɛɪɚɬɶ ɩɪɢɱɢɬɚɸɳɭɸɫɹ ɟɦɭ ɫɭɦɦɭ ɪɨɹɥɬɢ130 

(ɟɫɥɢ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɧɟ ɛɭɞɟɬ ɧɚɣɞɟɧ ɢɥɢ ɧɟ ɨɛɴɹɜɢɬɫɹ, ɬɨ ɜɵɩɥɚɱɟɧɧɵɟ 

ɩɥɚɬɟɠɢ ɡɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɣ ɛɭɞɭɬ ɩɨɬɪɚɱɟɧɵ ɜ ɢɧɬɟɪɟɫɚɯ ɱɥɟɧɨɜ 

Ⱥɝɟɧɬɫɬɜɚ). ɋɬɨɢɬ ɨɬɦɟɬɢɬɶ, ɱɬɨ Ⱥɝɟɧɬɫɬɜɨ ɦɨɠɟɬ ɜɵɞɚɜɚɬɶ ɥɢɰɟɧɡɢɢ, 

ɪɚɡɪɟɲɚɸɳɢɟ ɬɨɥɶɤɨ ɨɩɪɟɞɟɥɟɧɧɵɟ ɜɢɞɵ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ, 

ɜɤɥɸɱɚɹ ɜɨɫɩɪɨɢɡɜɟɞɟɧɢɟ, ɩɭɛɥɢɤɚɰɢɸ, ɢɫɩɨɥɧɟɧɢɟ ɢ ɪɚɫɩɪɨɫɬɪɚɧɟɧɢɟ. 

Ⱦɥɹ ɩɨɥɭɱɟɧɢɹ ɥɢɰɟɧɡɢɢ ɩɨɬɟɧɰɢɚɥɶɧɵɣ ɩɨɥɶɡɨɜɚɬɟɥɶ ɞɨɥɠɟɧ 

ɩɪɨɞɟɦɨɧɫɬɪɢɪɨɜɚɬɶ, ɱɬɨ ɨɧ ɩɪɟɞɩɪɢɧɹɥ «ɪɚɡɭɦɧɵɟ ɦɟɪɵ», ɱɬɨɛɵ ɧɚɣɬɢ 

ɜɥɚɞɟɥɶɰɚ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ. Ʉ ɧɢɦ ɨɬɧɨɫɹɬɫɹ:  

1) ɨɛɪɚɳɟɧɢɟ ɤ ɪɟɩɟɪɬɭɚɪɚɦ ɚɝɟɧɬɫɬɜ ɩɨ ɥɢɰɟɧɡɢɪɨɜɚɧɢɸ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ 

ɢ ɨɛɳɟɫɬɜ ɤɨɥɥɟɤɰɢɨɧɢɪɨɜɚɧɢɹ;  

2) ɨɛɪɚɳɟɧɢɟ ɤ ɢɧɞɟɤɫɚɦ ɧɚɰɢɨɧɚɥɶɧɵɯ ɛɢɛɥɢɨɬɟɤ, ɪɟɝɢɫɬɪɚɰɢɨɧɧɵɦ 

ɡɚɩɢɫɹɦ Ȼɸɪɨ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ, ɢɡɞɚɬɟɥɶɫɬɜɚɦ ɢ ɤɨɪɩɨɪɚɬɢɜɧɵɦ ɞɨɤɭɦɟɧɬɚɦ;  

3) ɩɨɢɫɤ ɜ ɂɧɬɟɪɧɟɬɟ, ɩɨɢɫɤ ɩɨ ɫɬɚɪɵɦ ɬɟɥɟɮɨɧɧɵɦ ɤɧɢɝɚɦ, 

ɫɜɢɞɟɬɟɥɶɫɬɜɚɦ ɨ ɫɦɟɪɬɢ ɢ ɡɚɩɢɫɹɦ ɨ ɧɟɞɜɢɠɢɦɨɫɬɢ;  

4) ɩɪɨɜɟɞɟɧɢɟ ɩɨɢɫɤɚ ɡɚ ɩɪɟɞɟɥɚɦɢ ɤɚɧɚɞɫɤɢɯ ɝɪɚɧɢɰɵ, ɟɫɥɢ ɫɭɳɟɫɬɜɭɟɬ 

ɜɟɪɨɹɬɧɨɫɬɶ, ɱɬɨ ɜɥɚɞɟɥɟɰ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɦɨɠɟɬ ɧɚɯɨɞɢɬɶɫɹ ɡɚ ɝɪɚɧɢɰɟɣ131. 

Ƚɥɚɜɧɵɦ ɢ ɡɚɦɟɬɧɵɦ ɩɪɟɢɦɭɳɟɫɬɜɨɦ ɤɚɧɚɞɫɤɨɣ ɫɢɫɬɟɦɵ ɹɜɥɹɟɬɫɹ ɬɨ, ɱɬɨ 

ɨɧɚ ɩɪɟɞɨɫɬɚɜɥɹɟɬ ɩɨɥɶɡɨɜɚɬɟɥɹɦ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɧɚɞɥɟɠɚɳɭɸ 

ɩɪɚɜɨɜɭɸ ɨɩɪɟɞɟɥɟɧɧɨɫɬɶ. Ʌɢɰɟɧɡɢɹ, ɜɵɞɚɧɧɚɹ Ⱥɝɟɧɬɫɬɜɨɦ ɩɨ ɨɯɪɚɧɟ 

ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ, ɝɚɪɚɧɬɢɪɭɟɬ ɩɨɥɶɡɨɜɚɬɟɥɹɦ ɜɨɡɦɨɠɧɨɫɬɶ ɢɫɩɨɥɶɡɨɜɚɬɶ 

ɫɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɧɟ ɨɩɚɫɚɹɫɶ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɡɚ ɧɚɪɭɲɟɧɢɟ ɡɚɤɨɧɚ ɨɛ 

ɚɜɬɨɪɫɤɨɦ ɩɪɚɜɟ ɜ ɫɥɭɱɚɟ ɩɨɜɬɨɪɧɨɝɨ ɩɨɹɜɥɟɧɢɹ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ.  

ȼ ɬɨ ɠɟ ɜɪɟɦɹ ɤɚɧɚɞɫɤɚɹ ɦɨɞɟɥɶ ɧɟ ɫɬɚɜɢɬ ɩɨɞ ɭɝɪɨɡɭ ɡɚɤɨɧɧɵɟ ɢɧɬɟɪɟɫɵ 

ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɯ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɩɨ ɪɹɞɭ ɩɪɢɱɢɧ. ȼɨ-ɩɟɪɜɵɯ, ɩɪɨɜɟɪɤɚ 

ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ ɩɨɥɶɡɨɜɚɬɟɥɹ, ɩɪɨɜɨɞɢɦɚɹ ɧɟɡɚɜɢɫɢɦɵɦ ɝɨɫɭɞɚɪɫɬɜɟɧɧɵɦ 

                                           
130 Ʉɪɨɦɟ ɬɨɝɨ, ɜ Ʉɚɧɚɞɟ ɩɪɟɞɭɫɦɨɬɪɟɧɚ ɜɨɡɦɨɠɧɨɫɬɶ ɜɵɩɥɚɬɵ ɥɢɰɟɧɡɢɨɧɧɵɯ ɫɛɨɪɨɜ ɧɟɩɨɫɪɟɞɫɬɜɟɧɧɨ 
«ɨɛɴɹɜɢɜɲɟɦɭɫɹ» ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɸ. 
131 Marcella Favale. Copyright, and the Regulation of Orphan Works: A comparative review of seven jurisdictions and a 
rights clearance simulation. URL: https://eprints.bournemouth.ac.uk/21880/1/ipresearch-orphan-201307.pdf (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 08.05.2022). 
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ɨɪɝɚɧɨɦ, ɫɥɭɠɢɬ ɩɨɬɪɟɛɧɨɫɬɹɦ ɩɨɬɟɧɰɢɚɥɶɧɵɯ ɩɨɥɶɡɨɜɚɬɟɥɟɣ, ɩɪɢɧɢɦɚɹ ɜɨ 

ɜɧɢɦɚɧɢɟ ɢɧɬɟɪɟɫɵ ɜɥɚɞɟɥɶɰɟɜ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ. ȼɨ-ɜɬɨɪɵɯ, ɥɢɰɟɧɡɢɢ ɜɵɞɚɸɬɫɹ 

ɧɚ ɢɧɞɢɜɢɞɭɚɥɶɧɨɣ ɨɫɧɨɜɟ ɤɨɧɤɪɟɬɧɨɦɭ ɩɨɥɶɡɨɜɚɬɟɥɸ ɢ ɬɨɥɶɤɨ ɞɥɹ 

ɤɨɧɤɪɟɬɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ, ɱɬɨ ɩɨɡɜɨɥɹɟɬ ɢɡɛɟɠɚɬɶ ɧɟɫɨɪɚɡɦɟɪɧɨɝɨ ɭɳɟɪɛɚ 

ɩɪɢɧɰɢɩɭ ɢɫɤɥɸɱɢɬɟɥɶɧɵɯ ɩɪɚɜ, ɤɨɬɨɪɵɣ ɩɪɢɫɭɳ ɫɢɫɬɟɦɟ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ. ȼ-

ɬɪɟɬɶɢɯ, ɬɚɤɚɹ ɦɨɞɟɥɶ ɧɟ ɩɪɢɜɨɞɢɬ ɤ ɩɨɬɟɪɟ ɞɨɯɨɞɚ ɞɥɹ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ, 

ɩɨɫɤɨɥɶɤɭ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɢ ɩɨɥɭɱɚɬ ɤɨɦɩɟɧɫɚɰɢɸ, ɟɫɥɢ ɩɨɹɜɹɬɫɹ ɫɧɨɜɚ132. 

ɇɟɫɦɨɬɪɹ ɧɚ ɯɨɪɨɲɨ ɩɪɨɪɚɛɨɬɚɧɧɭɸ ɫɢɫɬɟɦɭ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ Ʉɚɧɚɞɵ ɜ ɷɬɨɣ ɨɛɥɚɫɬɢ ɩɨɞɜɟɪɝɚɟɬɫɹ ɫɟɪɶɟɡɧɨɣ 

ɤɪɢɬɢɤɢ. Ʉɪɢɬɢɤɢ ɤɚɧɚɞɫɤɨɣ ɫɢɫɬɟɦɵ ɫɱɢɬɚɸɬ, ɱɬɨ ɨɧɚ ɧɚɤɥɚɞɵɜɚɟɬ 

ɧɟɨɩɪɚɜɞɚɧɧɨɟ ɚɞɦɢɧɢɫɬɪɚɬɢɜɧɨɟ ɛɪɟɦɹ ɧɚ ɥɸɛɨɟ ɚɝɟɧɬɫɬɜɨ, ɪɚɫɫɦɚɬɪɢɜɚɸɳɟɟ 

ɡɚɹɜɤɢ ɩɨɬɟɧɰɢɚɥɶɧɵɯ ɩɨɥɶɡɨɜɚɬɟɥɟɣ, ɱɬɨ ɩɪɢɜɨɞɢɬ ɤ ɞɥɢɬɟɥɶɧɵɦ ɡɚɞɟɪɠɤɚɦ, 

ɤɪɨɦɟ ɬɨɝɨ, ɫɬɨɢɦɨɫɬɶ ɩɪɨɰɟɫɫɚ ɜɨ ɦɧɨɝɢɯ ɫɥɭɱɚɹɯ ɩɪɟɜɵɲɚɟɬ ɤɨɦɦɟɪɱɟɫɤɭɸ 

ɰɟɧɧɨɫɬɶ ɩɪɟɞɩɨɥɚɝɚɟɦɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɪɚɛɨɬɵ133. 

ȼ ɞɨɩɨɥɧɟɧɢɟ ɤ ɷɤɨɧɨɦɢɱɟɫɤɨɣ ɧɟɷɮɮɟɤɬɢɜɧɨɫɬɢ ɦɨɞɟɥɶ 

ɩɪɢɧɭɞɢɬɟɥɶɧɨɝɨ ɥɢɰɟɧɡɢɪɨɜɚɧɢɹ ɦɨɠɟɬ ɨɤɚɡɚɬɶɫɹ ɧɟɜɨɡɦɨɠɧɨɣ ɞɥɹ 

ɛɨɥɶɲɢɧɫɬɜɚ ɛɢɛɥɢɨɬɟɤ ɢ ɧɟɤɨɦɦɟɪɱɟɫɤɢɯ ɩɨɥɶɡɨɜɚɬɟɥɟɣ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɩɨ ɪɚɡɧɵɦ ɩɪɢɱɢɧɚɦ. ȼɨ-ɩɟɪɜɵɯ, ɥɢɰɟɧɡɢɢ ɜ ɪɚɦɤɚɯ ɬɚɤɨɣ 

ɫɢɫɬɟɦɵ ɜɵɞɚɸɬɫɹ ɧɚ ɨɝɪɚɧɢɱɟɧɧɵɣ ɩɟɪɢɨɞ ɜɪɟɦɟɧɢ ɢ ɧɟ ɦɨɝɭɬ ɨɛɟɫɩɟɱɢɬɶ 

ɧɚɞɥɟɠɚɳɭɸ ɛɟɡɨɩɚɫɧɨɫɬɶ ɭɱɪɟɠɞɟɧɢɹɦ ɤɭɥɶɬɭɪɧɨɝɨ ɧɚɫɥɟɞɢɹ, ɤɨɬɨɪɵɟ 

ɫɬɪɟɦɹɬɫɹ ɡɚɧɢɦɚɬɶɫɹ ɞɨɥɝɨɫɪɨɱɧɨɣ ɢ ɨɱɟɧɶ ɞɨɪɨɝɨɫɬɨɹɳɟɣ ɨɰɢɮɪɨɜɤɨɣ ɜɫɟɯ 

ɫɜɨɢɯ ɤɨɥɥɟɤɰɢɣ. ȼɨ-ɜɬɨɪɵɯ, ɨɛɹɡɚɬɟɥɶɫɬɜɨ ɩɨ ɩɪɟɞɜɚɪɢɬɟɥɶɧɨɣ ɨɩɥɚɬɟ 

ɥɢɰɟɧɡɢɨɧɧɨɝɨ ɫɛɨɪɚ ɧɟ ɜ ɩɨɥɧɨɣ ɦɟɪɟ ɫɨɨɬɜɟɬɫɬɜɭɟɬ ɤɭɥɶɬɭɪɧɵɦ ɡɚɞɚɱɚɦ ɢ 

ɨɝɪɚɧɢɱɟɧɧɵɦ ɪɟɫɭɪɫɚɦ ɦɧɨɝɢɯ ɭɱɪɟɠɞɟɧɢɣ ɤɭɥɶɬɭɪɵ ɢ ɛɢɛɥɢɨɬɟɤ134.  

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɜ ɋɒȺ ɢ ɜ Ʉɚɧɚɞɟ ɞɟɣɫɬɜɭɸɬ ɚɛɫɨɥɸɬɧɨ ɪɚɡɧɵɟ ɫɢɫɬɟɦɵ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ: ɜ ɋɒȺ ɚɤɬ, ɪɟɝɭɥɢɪɭɸɳɢɣ ɞɚɧɧɵɣ 

                                           
132 Van Gompel S. Unlocking the potential of pre-existing content: How to address the issue of orphan works in 
Europe? // International Review of Intellectual Property and Competition Law. 2007. № 38 (6). P. 669. 
133 United States Copyright Office, Report on Orphan Works. 2006. – URL: http://www.copyright.gov/orphan/orphan-
report.pdf (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 09.05.2022). 
134 Samuelson P., Urban J.M., David R., Hansen D.R., Hashimoto M., Hinze G. Solving the orphan works problem for 
the United States // Columbia journal of law a. the arts. 2013. Vol. 37. № 1. P. 41. 
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ɜɨɩɪɨɫ, ɧɨɫɢɬ ɧɟɸɪɢɞɢɱɟɫɤɢɣ ɯɚɪɚɤɬɟɪ (Ⱦɨɤɥɚɞ Ȼɸɪɨ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ), ɚ ɜ 

Ʉɚɧɚɞɟ ɩɪɨɛɥɟɦɚ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨ ɪɚɡɪɟɲɟɧɚ. ȼ Ʉɚɧɚɞɟ 

ɫɨɡɞɚɧɚ ɫɩɟɰɢɚɥɶɧɚɹ ɩɭɛɥɢɱɧɚɹ ɨɪɝɚɧɢɡɚɰɢɹ, ɨɬɜɟɬɫɬɜɟɧɧɚɹ ɡɚ ɥɢɰɟɧɡɢɪɨɜɚɧɢɟ 

ɜ ɪɚɦɤɚɯ ɫɢɫɬɟɦɵ ɨɛɹɡɚɬɟɥɶɧɵɯ ɥɢɰɟɧɡɢɣ, ɜ ɋɒȺ ɠɟ ɧɚ ɬɟɨɪɟɬɢɱɟɫɤɨɦ ɭɪɨɜɧɟ 

ɩɪɟɞɥɚɝɚɟɬɫɹ ɜɜɟɫɬɢ ɫɢɫɬɟɦɭ ɨɝɪɚɧɢɱɟɧɢɹ ɫɪɟɞɫɬɜ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ, ɚ ɧɚ ɩɪɚɤɬɢɤɟ ɩɪɢɦɟɧɹɟɬɫɹ ɞɨɤɬɪɢɧɚ ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ. 

 

2.2 ɉɪɚɜɨɜɨɟ ɪɟɝɭɥɢɪɨɜɚɧɢɟ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ 
ɜ Ɋɨɫɫɢɣɫɤɨɣ Ɏɟɞɟɪɚɰɢɢ  

 

ȼ Ɋɨɫɫɢɢ ɜɨɩɪɨɫ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ ɫ ɧɟɞɨɫɬɭɩɧɵɦ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɦ ɧɟ ɭɪɟɝɭɥɢɪɨɜɚɧ135, ɧɟɫɦɨɬɪɹ ɧɚ ɧɟɨɩɪɟɞɟɥёɧɧɨɫɬɶ ɩɪɚɜɨɜɨɝɨ 

ɫɬɚɬɭɫɚ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ. Ⱦɚɧɧɨɟ ɨɛɫɬɨɹɬɟɥɶɫɬɜɨ ɩɪɟɩɹɬɫɬɜɭɟɬ 

ɢɫɩɨɥɶɡɨɜɚɧɢɸ ɨɝɪɨɦɧɨɝɨ ɤɨɥɢɱɟɫɬɜɚ ɬɜɨɪɱɟɫɤɨɝɨ ɤɨɧɬɟɧɬɚ ɜ ɧɚɲɟɣ ɫɬɪɚɧɟ ɤɚɤ 

ɨɪɝɚɧɢɡɚɰɢɹɦ, ɜ ɬɨɦ ɱɢɫɥɟ ɧɟɤɨɦɦɟɪɱɟɫɤɢɦ, ɬɚɤ ɢ ɮɢɡɢɱɟɫɤɢɦ ɥɢɰɚɦ.  

ȼ Ɋɨɫɫɢɢ ɩɪɚɜɨɩɪɢɦɟɧɢɬɟɥɢ ɧɟɱɚɫɬɨ ɫɬɚɥɤɢɜɚɸɬɫɹ ɫɨ ɫɩɪɨɫɚɦɢ, 

ɫɜɹɡɚɧɧɵɦɢ ɫ ɢɫɩɨɥɶɡɨɜɚɧɢɟɦ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɚɜɬɨɪɨɜ ɤɨɬɨɪɵɯ ɧɟ ɭɞɚɥɨɫɶ 

ɭɫɬɚɧɨɜɢɬɶ, ɩɨɫɤɨɥɶɤɭ ɩɨɬɟɧɰɢɚɥɶɧɵɟ ɩɨɥɶɡɨɜɚɬɟɥɢ, ɡɧɚɹ ɨ ɫɜɨɟɣ ɩɪɚɜɨɜɨɣ 

ɧɟɡɚɳɢɳɟɧɧɨɫɬɢ ɢ ɜɨɡɦɨɠɧɨɫɬɢ ɜɡɵɫɤɚɧɢɹ ɚɜɬɨɪɚɦɢ ɤɪɭɩɧɨɣ ɫɭɦɦɵ 

ɤɨɦɩɟɧɫɚɰɢɢ ɢɥɢ ɨɛɪɚɳɟɧɢɹ ɜ ɫɭɞ ɫ ɥɸɛɵɦ ɢɧɵɦ ɬɪɟɛɨɜɚɧɢɟɦ, 

ɩɪɟɞɭɫɦɨɬɪɟɧɧɵɦ ȽɄ ɊɎ, ɫɬɚɪɚɸɬɫɹ ɧɟ ɢɫɩɨɥɶɡɨɜɚɬɶ ɬɚɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ. 

ȼ ɤɚɱɟɫɬɜɟ ɨɱɟɧɶ ɪɟɞɤɨɝɨ ɩɪɢɦɟɪɚ ɦɨɠɧɨ ɩɪɢɜɟɫɬɢ ɪɟɲɟɧɢɟ Ʉɢɪɨɜɫɤɨɝɨ 

ɪɚɣɨɧɧɨɝɨ ɫɭɞɚ ɝ. ȿɤɚɬɟɪɢɧɛɭɪɝɚ ɨɬ 31 ɦɚɹ 2016 ɝɨɞɚ ɩɨ ɞɟɥɭ № 2-3468/2016, ɜ 

ɤɨɬɨɪɨɦ ɫɭɞ ɩɪɢɫɭɞɢɥ ɤɨɦɩɟɧɫɚɰɢɸ ɮɨɬɨɠɭɪɧɚɥɢɫɬɭ, ɚɜɬɨɪɭ ɢɫɩɨɥɶɡɨɜɚɧɧɨɣ ɜ 

ɨɛɥɚɫɬɧɨɣ ɝɚɡɟɬɟ ɮɨɬɨɝɪɚɮɢɢ ɫɤɭɥɶɩɬɨɪɚ ɗɪɧɫɬɚ ɇɟɢɡɜɟɫɬɧɨɝɨ. ȼ ɫɜɨɢɯ 

ɜɨɡɪɚɠɟɧɢɹɯ ɨɬɜɟɬɱɢɤ (ɝɚɡɟɬɚ) ɧɟ ɪɚɡ ɭɤɚɡɵɜɚɥ, ɱɬɨ «ɩɵɬɚɥɫɹ ɭɫɬɚɧɨɜɢɬɶ 

ɚɜɬɨɪɫɬɜɨ ɫɩɨɪɧɨɣ ɮɨɬɨɝɪɚɮɢɢ», ɚ ɫɚɦɚ ɮɨɬɨɝɪɚɮɢɹ ɛɵɥɚ ɡɚɢɦɫɬɜɨɜɚɧɚ ɜ ɫɟɬɢ 
                                           

135 Ʉɨɫɬɸɤ Ʉ.ɇ. ɉɪɨɛɥɟɦɚ ɜɜɟɞɟɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɩɪɨɫɬɪɚɧɫɬɜɨ ɥɟɝɚɥɶɧɨɝɨ ɪɵɧɤɚ ɷɥɟɤɬɪɨɧɧɵɯ 
ɤɧɢɝ // Ȼɢɛɥɢɨɬɟɱɧɨɟ ɞɟɥɨ. 2013. № 8 (194). ɋ. 33. 
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ɂɧɬɟɪɧɟɬ, ɝɞɟ ɨɧɚ ɧɚɯɨɞɢɥɚɫɶ ɜ ɫɜɨɛɨɞɧɨɦ ɞɨɫɬɭɩɟ. ɋɭɞ ɜɫɬɚɥ ɧɚ ɫɬɨɪɨɧɭ ɢɫɬɰɚ 

ɢ ɱɚɫɬɢɱɧɨ ɭɞɨɜɥɟɬɜɨɪɢɥ ɟɝɨ ɬɪɟɛɨɜɚɧɢɹ, ɩɪɢɫɭɞɢɜ ɤɨɦɩɟɧɫɚɰɢɸ ɜ ɪɚɡɦɟɪɟ 

40 000 ɪɭɛɥɟɣ ɡɚ ɧɚɪɭɲɟɧɢɟ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɢ 5 000 ɪɭɛɥɟɣ ɜ ɤɚɱɟɫɬɜɟ 

ɤɨɦɩɟɧɫɚɰɢɢ ɦɨɪɚɥɶɧɨɝɨ ɜɪɟɞɚ. 

ȼ ɋɭɞɟ ɩɨ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɵɦ ɩɪɚɜɚɦ ɪɚɫɫɦɚɬɪɢɜɚɥɫɹ ɢɫɤ 

ɨɛɳɟɪɨɫɫɢɣɫɤɨɣ ɨɛɳɟɫɬɜɟɧɧɨɣ ɨɪɝɚɧɢɡɚɰɢɢ «Ɋɨɫɫɢɣɫɤɨɟ ɚɜɬɨɪɫɤɨɟ ɨɛɳɟɫɬɜɨ» 

ɤ ɢɧɞɢɜɢɞɭɚɥɶɧɨɦɭ ɩɪɟɞɩɪɢɧɢɦɚɬɟɥɸ ɨ ɜɡɵɫɤɚɧɢɢ ɤɨɦɩɟɧɫɚɰɢɢ ɡɚ ɧɚɪɭɲɟɧɢɟ 

ɢɫɤɥɸɱɢɬɟɥɶɧɵɯ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɜ ɪɚɡɦɟɪɟ 120 000 ɪɭɛɥɟɣ ɞɥɹ ɩɨɫɥɟɞɭɸɳɟɣ 

ɜɵɩɥɚɬɵ ɩɨ 20 000 ɪɭɛɥɟɣ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹɦ ɢɡɜɟɫɬɧɵɯ ɦɭɡɵɤɚɥɶɧɵɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ, ɜ ɬɨɦ ɱɢɫɥɟ «ɉɟɪɟɦɢɪɢɟ» (Ɇɟɥɚɞɡɟ Ʉ.ɒ., ɈɈɈ «ɉɟɪɜɨɟ 

ɦɭɡɵɤɚɥɶɧɨɟ ɢɡɞɚɬɟɥɶɫɬɜɨ») ɢ «ȼɫɟ ɩɭɱɤɨɦ» (ɉɨɬɚɩɟɧɤɨ Ⱥ.Ⱥ., ɈɈɈ «ɉɟɪɜɨɟ 

ɦɭɡɵɤɚɥɶɧɨɟ ɢɡɞɚɬɟɥɶɫɬɜɨ»)136. ȼ ɞɟɥɟ ɛɵɥɨ ɭɤɚɡɚɧɨ, ɱɬɨ «ɞɥɹ ɩɪɢɦɟɧɟɧɢɹ ɦɟɪ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ, ɩɪɟɞɭɫɦɨɬɪɟɧɧɵɯ ɫɬ. 1301 ȽɄ ɊɎ, ɜɚɠɟɧ ɫɚɦ ɮɚɤɬ ɧɚɪɭɲɟɧɢɹ 

ɢɫɤɥɸɱɢɬɟɥɶɧɵɯ ɩɪɚɜ», ɬɨ ɟɫɬɶ ɩɪɢɦɟɧɢɬɟɥɶɧɨ ɤ ɫɢɪɨɬɫɤɢɦ ɩɪɨɢɡɜɟɞɟɧɢɹɦ 

ɦɨɠɧɨ ɫɞɟɥɚɬɶ ɜɵɜɨɞ, ɱɬɨ ɢɯ, ɬɚɤ ɠɟ ɤɚɤ ɢ ɜɫɟ ɨɫɬɚɥɶɧɵɟ ɨɛɴɟɤɬɵ ɚɜɬɨɪɫɤɢɯ ɢ 

ɫɦɟɠɧɵɯ ɩɪɚɜ, ɩɪɚɜɨɦɟɪɧɨ ɦɨɠɧɨ ɢɫɩɨɥɶɡɨɜɚɬɶ ɬɨɥɶɤɨ ɫ ɫɨɝɥɚɫɢɹ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ137. 

ȿɫɥɢ ɩɨɥɶɡɨɜɚɬɟɥɶ ɩɪɨɢɡɜɟɞɟɧɢɹ ɧɟ ɭɫɬɚɧɨɜɢɥ ɢɥɢ ɧɟ ɫɦɨɝ ɧɚɣɬɢ ɟɝɨ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ, ɷɬɨ ɧɟ ɦɨɠɟɬ ɫɥɭɠɢɬɶ ɨɫɧɨɜɚɧɢɟɦ ɞɥɹ ɨɫɜɨɛɨɠɞɟɧɢɹ ɨɬ 

ɝɪɚɠɞɚɧɫɤɨ-ɩɪɚɜɨɜɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ. ɗɬɨɬ ɜɵɜɨɞ ɢɥɥɸɫɬɪɢɪɭɟɬɫɹ 

ɚɩɟɥɥɹɰɢɨɧɧɵɦ ɨɩɪɟɞɟɥɟɧɢɟɦ ɫɭɞɟɛɧɨɣ ɤɨɥɥɟɝɢɢ ɩɨ ɝɪɚɠɞɚɧɫɤɢɦ ɞɟɥɚɦ 

Ɉɦɫɤɨɝɨ ɨɛɥɚɫɬɧɨɝɨ ɫɭɞɚ ɨɬ 21 ɮɟɜɪɚɥɹ 2017 ɝɨɞɚ ɩɨ ɞɟɥɭ № 33-1030/2017, 

ɤɨɬɨɪɵɣ ɭɤɚɡɚɥ, ɱɬɨ ɧɢ ɩɨɥɨɠɟɧɢɹ ɫɬ. 1301 ȽɄ ɊɎ, ɩɪɟɞɭɫɦɚɬɪɢɜɚɸɳɟɣ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɡɚ ɧɚɪɭɲɟɧɢɟ ɢɫɤɥɸɱɢɬɟɥɶɧɨɝɨ ɩɪɚɜɚ ɧɚ ɩɪɨɢɡɜɟɞɟɧɢɟ, ɧɢ 

ɧɨɪɦɵ ȽɄ ɊɎ ɜ ɰɟɥɨɦ ɧɟ ɫɬɚɜɹɬ ɜɨɡɦɨɠɧɨɫɬɶ ɜɡɵɫɤɚɧɢɹ ɫ ɥɢɰɚ, ɧɚɪɭɲɢɜɲɟɝɨ 

ɢɫɤɥɸɱɢɬɟɥɶɧɵɟ ɩɪɚɜɚ, ɜ ɡɚɜɢɫɢɦɨɫɬɶ ɨɬ ɬɨɝɨ, ɡɧɚɥɨ ɥɢɰɨ ɨ ɧɟɩɪɚɜɨɦɟɪɧɨɫɬɢ 

ɫɜɨɢɯ ɞɟɣɫɬɜɢɣ ɢɥɢ ɧɟɬ.  
                                           

136 ɉɨɫɬɚɧɨɜɥɟɧɢɟ ɋɭɞɚ ɩɨ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɵɦ ɩɪɚɜɚɦ ɨɬ 15.10.2015 № ɋ01-758/2015 ɩɨ ɞɟɥɭ № Ⱥ76-2795/2015 
// Ƚɚɪɚɧɬ : ɫɩɪɚɜɨɱɧɚɹ ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ. – URL: http://www.garant.ru (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 25.05.2022). 
137 ɋɬ. 1270 ȽɄ ɊɎ // Ƚɚɪɚɧɬ : ɫɩɪɚɜɨɱɧɚɹ ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ. – URL: http://www.garant.ru (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 
25.05.2022). 
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Ɋɚɧɟɟ ɭɩɨɦɢɧɚɟɦɵɣ ɡɚɤɨɧɨɩɪɨɟɤɬ Ɇɢɧɤɨɦɫɜɹɡɢ ɊɎ 2015 ɝɨɞɚ ɜɩɟɪɜɵɟ 

ɛɵɥ ɩɪɢɡɧɚɧ ɪɟɲɢɬɶ ɩɪɨɛɥɟɦɭ ɨɯɪɚɧɵ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɜ ɧɟɦ ɛɵɥɢ 

ɩɪɟɞɭɫɦɨɬɪɟɧɵ ɪɟɟɫɬɪ ɬɚɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɜɨɡɦɨɠɧɨɫɬɢ ɢɯ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɨ 

ɫɢɫɬɟɦɟ opt-out. Ɇɢɧɢɫɬɟɪɫɬɜɨ ɩɪɟɞɥɚɝɚɥɨ ɞɨɩɨɥɧɢɬɶ ȽɄ ɊɎ ɫɬɚɬɶɟɣ 1282.1 

«ɪɟɟɫɬɪ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɩɪɢɡɧɚɧɧɵɯ ɫɢɪɨɬɫɤɢɦɢ, ɚ ɬɚɤɠɟ ɩɪɨɢɡɜɟɞɟɧɢɣ, 

ɩɟɪɟɲɟɞɲɢɯ ɜ ɨɛɳɟɫɬɜɟɧɧɨɟ ɞɨɫɬɨɹɧɢɟ» ɢ ɫɨɡɞɚɬɶ ɟɞɢɧɵɣ ɪɟɟɫɬɪ, ɜ ɤɨɬɨɪɨɦ 

ɥɢɰɨ, ɠɟɥɚɸɳɟɟ ɨɩɪɟɞɟɥɟɧɧɵɦ ɨɛɪɚɡɨɦ ɢɫɩɨɥɶɡɨɜɚɬɶ ɤɚɤɨɟ-ɥɢɛɨ 

ɩɪɨɢɡɜɟɞɟɧɢɟ, ɧɚɯɨɞɢɥɨ ɛɵ ɚɜɬɨɪɚ. ɉɨɫɥɟ ɜɧɟɫɟɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɹ ɜ ɪɟɟɫɬɪ 

ɩɪɟɞɩɨɥɚɝɚɥɨɫɶ, ɱɬɨ ɮɟɞɟɪɚɥɶɧɵɣ ɨɪɝɚɧ ɢɫɩɨɥɧɢɬɟɥɶɧɨɣ ɜɥɚɫɬɢ, 

ɭɩɨɥɧɨɦɨɱɟɧɧɵɣ ɉɪɚɜɢɬɟɥɶɫɬɜɨɦ ɊɎ ɧɚ ɫɨɡɞɚɧɢɟ, ɮɨɪɦɢɪɨɜɚɧɢɟ ɢ ɜɟɞɟɧɢɟ 

ɪɟɟɫɬɪɚ, ɛɭɞɟɬ ɩɪɢɧɢɦɚɬɶ ɪɚɡɭɦɧɵɟ ɢ ɞɨɫɬɚɬɨɱɧɵɟ ɦɟɪɵ ɩɨ ɭɫɬɚɧɨɜɥɟɧɢɸ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɜɤɥɸɱɚɟɦɵɯ ɜ ɪɟɟɫɬɪ ɩɪɨɢɡɜɟɞɟɧɢɣ. ȿɫɥɢ ɱɟɪɟɡ ɲɟɫɬɶ 

ɦɟɫɹɰɟɜ ɚɜɬɨɪɚ ɭɫɬɚɧɨɜɢɬɶ ɧɟ ɭɞɚɫɬɫɹ ɢɥɢ ɠɟ ɫɚɦ ɚɜɬɨɪ ɩɪɨɢɡɜɟɞɟɧɢɹ ɧɟ 

ɢɞɟɧɬɢɮɢɰɢɪɭɟɬ ɫɟɛɹ, ɬɨ ɬɚɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ ɩɨɥɭɱɚɟɬ ɫɬɚɬɭɫ «ɫɢɪɨɬɫɤɨɝɨ», ɢ 

ɟɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɪɚɡɪɟɲɚɟɬɫɹ ɧɚ ɭɫɥɨɜɢɹɯ ɨɬɤɪɵɬɨɣ ɥɢɰɟɧɡɢɢ (ɫɬ. 1286.1 ȽɄ 

ɊɎ), ɞɨɩɭɫɤɚɸɳɟɣ ɫɜɨɛɨɞɧɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɛɟɡ ɪɚɡɪɟɲɟɧɢɹ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɢ ɜɵɩɥɚɬɵ ɟɦɭ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ. ɉɪɢ ɷɬɨɦ ɫɢɪɨɬɫɤɨɟ 

ɩɪɨɢɡɜɟɞɟɧɢɟ ɦɨɠɟɬ ɛɵɬɶ ɢɡɴɹɬɨ ɢɡ ɪɟɟɫɬɪɚ ɜ ɞɚɥɶɧɟɣɲɟɦ ɩɨ ɡɚɹɜɥɟɧɢɸ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ, ɧɨ ɥɢɰɨ, ɢɫɩɨɥɶɡɨɜɚɜɲɟɟ ɩɪɨɢɡɜɟɞɟɧɢɟ ɞɨ ɷɬɨɝɨ ɦɨɦɟɧɬɚ, ɧɟ 

ɩɨɧɟɫɟɬ ɧɢɤɚɤɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ. 

Ⱦɚɧɧɵɣ ɡɚɤɨɧɨɩɪɨɟɤɬ ɛɵɥ ɩɨɞɜɟɪɠɟɧ ɫɟɪɶɟɡɧɨɣ ɤɪɢɬɢɤɢ ɫɨ ɫɬɨɪɨɧɵ 

Ɋɨɫɫɢɣɫɤɨɝɨ ɚɜɬɨɪɫɤɨɝɨ ɨɛɳɟɫɬɜɚ ɫɨ ɫɫɵɥɤɨɣ ɧɚ ɬɨ, ɱɬɨ ɩɨɞɯɨɞ opt-out ɹɜɥɹɟɬɫɹ 

ɩɪɟɩɹɬɫɬɜɢɟɦ ɞɥɹ ɩɨɥɧɨɰɟɧɧɨɣ ɡɚɳɢɬɵ ɩɪɚɜ ɚɜɬɨɪɨɜ ɜ ɬɨɦ ɫɥɭɱɚɟ, ɟɫɥɢ ɨɧɢ ɩɨ 

ɤɚɤɢɦ-ɥɢɛɨ ɩɪɢɱɢɧɚɦ ɧɟ ɦɨɝɭɬ «ɡɚɹɜɢɬɶ ɨ ɫɟɛɟ»138.  

Ɉɞɧɚɤɨ ɧɟɤɨɬɨɪɵɟ ɫɩɟɰɢɚɥɢɫɬɵ, ɧɚɨɛɨɪɨɬ, ɨɬɦɟɱɚɸɬ, ɱɬɨ ɡɚɤɨɧɨɩɪɨɟɤɬ 

ɜɫɟ ɪɚɜɧɨ ɨɛɟɫɩɟɱɢɥ ɛɵ ɡɚɳɢɬɭ ɥɢɱɧɵɯ ɧɟɢɦɭɳɟɫɬɜɟɧɧɵɯ ɩɪɚɜ ɚɜɬɨɪɚ; ɚ 

ɩɨɞɯɨɞ opt-out ɩɨɞɪɚɡɭɦɟɜɚɟɬ, ɱɬɨ ɚɜɬɨɪ, ɩɭɛɥɢɤɭɹ ɫɜɨɸ ɪɚɛɨɬɭ ɚɧɨɧɢɦɧɨ ɢ ɧɟ 

ɡɚɹɜɥɹɹ ɨ ɫɜɨɟɦ ɚɜɬɨɪɫɬɜɟ ɧɚ ɩɪɨɬɹɠɟɧɢɢ ɨɩɪɟɞɟɥɟɧɧɨɝɨ ɩɟɪɢɨɞɚ ɜɪɟɦɟɧɢ (6 

                                           
138 Ⱦɨɪɨɮɟɟɜ Ɋ.ɋ. ɍɤɚɡ. ɋɨɱ. ɋ. 66. 
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ɦɟɫɹɰɟɜ), ɜɵɪɚɠɚɟɬ ɫɜɨɸ ɧɟɡɚɢɧɬɟɪɟɫɨɜɚɧɧɨɫɬɶ ɜ ɬɨɦ, ɱɬɨɛɵ ɞɨɛɪɨɫɨɜɟɫɬɧɵɣ 

ɩɨɥɶɡɨɜɚɬɟɥɶ ɦɨɝ ɭɫɬɚɧɨɜɢɬɶ ɟɝɨ ɥɢɱɧɨɫɬɶ, ɢ, ɤɪɨɦɟ ɬɨɝɨ, ɫɜɨɢɦ ɛɟɡɞɟɣɫɬɜɢɟɦ 

ɪɚɡɪɟɲɚɟɬ ɫɜɨɛɨɞɧɵɣ ɨɛɨɪɨɬ ɫɜɨɟɝɨ ɩɪɨɢɡɜɟɞɟɧɢɹ139. 

ȼ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ ɜ ȽɄ ɊɎ ɡɚɤɪɟɩɥɟɧɚ ɜɨɡɦɨɠɧɨɫɬɶ ɫɜɨɛɨɞɧɨɝɨ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɬɨ ɟɫɬɶ ɛɟɡ ɫɨɝɥɚɫɢɹ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɢ ɛɟɡ 

ɜɵɩɥɚɬɵ ɟɦɭ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ, ɧɨ ɬɚɤɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɞɨɩɭɫɬɢɦɨ ɜ ɬɨɥɶɤɨ 

ɫɥɭɱɚɹɯ, ɭɫɬɚɧɨɜɥɟɧɧɵɯ ɡɚɤɨɧɨɦ, ɧɚɩɪɢɦɟɪ, ɜ ɧɚɭɱɧɵɯ, ɭɱɟɛɧɵɯ, 

ɢɧɮɨɪɦɚɰɢɨɧɧɵɯ ɢ ɤɭɥɶɬɭɪɧɵɯ ɰɟɥɹɯ (ɫɬ. 1274 ȽɄ ɊɎ). Ɇ. ɋɚɡɨɧɨɜɚ ɨɬɦɟɱɚɟɬ, 

ɱɬɨ ɞɥɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɬɚɤɨɣ ɫɩɨɫɨɛ ɢɯ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɹɜɥɹɟɬɫɹ 

ɟɞɢɧɫɬɜɟɧɧɨ ɜɨɡɦɨɠɧɵɦ ɫ ɩɨɡɢɰɢɢ ɞɟɣɫɬɜɭɸɳɟɝɨ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɚ140.  

Ɉɞɧɚɤɨ ɫɬɨɢɬ ɨɛɪɚɬɢɬɶ ɜɧɢɦɚɧɢɟ, ɱɬɨ ɫɨɝɥɚɫɧɨ ɫɬ. 1273 ȽɄ ɊɎ ɫɜɨɛɨɞɧɨɟ 

ɜɨɫɩɪɨɢɡɜɟɞɟɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɞɨɩɭɫɬɢɦɨ ɬɨɥɶɤɨ ɩɪɢ ɧɟɨɛɯɨɞɢɦɨɫɬɢ ɢ 

ɢɫɤɥɸɱɢɬɟɥɶɧɨ ɞɥɹ ɥɢɱɧɵɯ ɰɟɥɟɣ, ɩɪɢ ɷɬɨɦ ɬɚɤɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɜɨɡɦɨɠɧɨ 

ɬɨɥɶɤɨ ɜ ɨɬɧɨɲɟɧɢɢ ɩɪɚɜɨɦɟɪɧɨ ɨɛɧɚɪɨɞɨɜɚɧɧɵɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɬɨɥɶɤɨ ɞɥɹ 

ɮɢɡɢɱɟɫɤɢɯ ɥɢɰ. ɉ.Ȼ. ɒɢɥɹɟɜɚ ɩɨɥɚɝɚɟɬ, ɱɬɨ ɩɨɫɤɨɥɶɤɭ ɫɢɪɨɬɫɤɢɟ 

ɩɪɨɢɡɜɟɞɟɧɢɹ ɧɟ ɨɛɧɚɪɨɞɨɜɚɧɵ, ɨɧɢ «ɜɵɩɚɞɚɸɬ ɢɡ ɩɨɥɹ ɞɚɧɧɨɣ ɫɬɚɬɶɢ»141. 

ɇɟɤɨɬɨɪɵɟ ɩɨɥɨɠɟɧɢɹ ɨɛ ɢɫɩɨɥɶɡɨɜɚɧɢɢ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ 

ɡɚɤɪɟɩɥɟɧɵ ɢ ɜ ɪɚɧɟɟ ɭɩɨɦɹɧɭɬɵɯ Ɇɟɬɨɞɢɱɟɫɤɢɯ ɪɟɤɨɦɟɧɞɚɰɢɹɯ, ɜ ɤɨɬɨɪɵɯ ɞɥɹ 

ɚɪɯɢɜɨɜ ɫɨɞɟɪɠɚɬɫɹ ɭɤɚɡɚɧɢɹ ɫɬɚɪɚɬɶɫɹ ɜɨɡɞɟɪɠɢɜɚɬɶɫɹ ɨɬ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɬɚɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ, ɧɨ ɪɚɡɪɟɲɚɬɶ ɞɨɫɬɭɩ ɤ ɧɢɦ ɱɢɬɚɬɟɥɹɦ ɜ ɱɢɬɚɥɶɧɨɦ ɡɚɥɟ ɚɪɯɢɜɚ.  

ɂ. Ʉɨɫɨɜɫɤɚɹ, ɸɪɢɫɬ Ⱥɞɜɨɤɚɬɫɤɨɝɨ ɛɸɪɨ «ȿɝɨɪɨɜ, ɉɭɝɢɧɫɤɢɣ, Ⱥɮɚɧɚɫɶɟɜ 

ɢ ɩɚɪɬɧɟɪɵ», ɨɬɦɟɱɚɟɬ, ɱɬɨ «ɜ Ɋɨɫɫɢɢ ɧɚ ɫɟɝɨɞɧɹɲɧɢɣ ɞɟɧɶ ɫɨɝɥɚɫɧɨ ɫɬɚɬɶɟ 

1275 ȽɄ ɊɎ ɜɨɡɦɨɠɧɨ ɫɜɨɛɨɞɧɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɬɚɤɨɝɨ ɪɨɞɚ ɩɪɨɢɡɜɟɞɟɧɢɣ 

ɨɛɳɟɞɨɫɬɭɩɧɵɦɢ ɛɢɛɥɢɨɬɟɤɚɦɢ ɢ ɚɪɯɢɜɚɦɢ ɩɨɫɪɟɞɫɬɜɨɦ ɢɡɝɨɬɨɜɥɟɧɢɹ 

ɟɞɢɧɢɱɧɵɯ ɤɨɩɢɣ (ɜ ɬɨɦ ɱɢɫɥɟ ɜ ɷɥɟɤɬɪɨɧɧɨɦ ɜɢɞɟ), ɧɨ ɫ ɨɩɪɟɞɟɥɟɧɧɵɦɢ 

ɨɝɪɚɧɢɱɟɧɢɹɦɢ: ɞɨɫɬɭɩ ɤ ɬɚɤɢɦ ɩɪɨɢɡɜɟɞɟɧɢɹɦ ɜɨɡɦɨɠɟɧ ɬɨɥɶɤɨ ɜ ɩɨɦɟɳɟɧɢɢ 

                                           
139 Ʌɟɜɨɜɚ ɂ.ɘ., ȼɢɧɧɢɤ Ⱦ.ȼ., Ɇɨɢɫɟɟɜɚ Ⱥ.ɘ. ɍɤɚɡ. ɋɨɱ. ɋ. 51. 
140 ɋɚɡɨɧɨɜɚ Ɇ. ɍɤɚɡ. ɋɨɱ. // Ƚɚɪɚɧɬ : ɫɩɪɚɜɨɱɧɚɹ ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ. – URL: http://www.garant.ru (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 15.04.2022). 
141 ɒɢɥɹɟɜɚ ɉ.Ȼ. ɍɤɚɡ. ɋɨɱ. ɋ. 56. 
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ɛɢɛɥɢɨɬɟɤɢ ɢɥɢ ɚɪɯɢɜɚ ɢ ɩɪɢ ɭɫɥɨɜɢɢ ɢɫɤɥɸɱɟɧɢɹ ɜɨɡɦɨɠɧɨɫɬɢ ɞɚɥɶɧɟɣɲɟɝɨ 

ɢɡɝɨɬɨɜɥɟɧɢɹ ɤɨɩɢɣ ɬɚɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɷɥɟɤɬɪɨɧɧɨɣ ɮɨɪɦɟ»142. 

ɋ.ɋ. Ȼɨɪɨɞɢɧ ɩɨɥɚɝɚɟɬ, ɱɬɨ ɞɥɹ ɨɛɟɫɩɟɱɟɧɢɹ ɥɟɝɚɥɶɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ 

ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɦɨɝɭɬ ɩɪɢɦɟɧɹɬɶɫɹ ɩɪɚɜɢɥɚ ɨɛ ɨɪɝɚɧɢɡɚɰɢɹɯ ɩɨ 

ɤɨɥɥɟɤɬɢɜɧɨɦɭ ɭɩɪɚɜɥɟɧɢɸ ɩɪɚɜɚɦɢ143. 

Ɉɱɟɧɶ ɱɚɫɬɨ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɢ ɪɚɡɥɢɱɧɵɯ ɨɛɴɟɤɬɨɜ ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ 

ɩɪɚɜ ɧɟ ɦɨɝɭɬ ɩɨɥɧɨɫɬɶɸ ɢɥɢ ɱɚɫɬɢɱɧɨ ɨɫɭɳɟɫɬɜɥɹɬɶ ɩɪɢɧɚɞɥɟɠɚɳɢɟ ɢɦ ɩɪɚɜɚ, 

ɧɚɩɪɢɦɟɪ, ɧɟ ɦɨɝɭɬ ɤɨɧɬɪɨɥɢɪɨɜɚɬɶ ɮɚɤɫɢɦɢɥɶɧɨɟ ɜɨɫɩɪɨɢɡɜɟɞɟɧɢɟ 

ɩɪɨɢɡɜɟɞɟɧɢɣ (ɪɟɩɪɨɞɭɰɢɪɨɜɚɧɢɟ) ɢɥɢ ɩɭɛɥɢɱɧɨɟ ɢɯ ɢɫɩɨɥɧɟɧɢɟ ɩɨɜɫɟɦɟɫɬɧɨ, 

ɜ ɫɢɥɭ ɱɟɝɨ ɬɚɤɨɣ ɞɟɹɬɟɥɶɧɨɫɬɶɸ ɞɨɥɠɧɵ ɡɚɧɢɦɚɬɶɫɹ ɫɩɟɰɢɚɥɶɧɵɟ 

ɨɪɝɚɧɢɡɚɰɢɢ144.  

ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɩ. 1 ɫɬ. 1242 ȽɄ ɊɎ ɩɨɞɨɛɧɵɟ ɨɪɝɚɧɢɡɚɰɢɢ ɫɨɡɞɚɸɬɫɹ, 

ɤɨɝɞɚ ɨɫɭɳɟɫɬɜɥɟɧɢɟ ɩɪɚɜ ɚɜɬɨɪɨɜ, ɢɧɵɯ ɨɛɥɚɞɚɬɟɥɟɣ ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ 

ɩɪɚɜ ɜ ɢɧɞɢɜɢɞɭɚɥɶɧɨɦ ɩɨɪɹɞɤɟ ɡɚɬɪɭɞɧɟɧɨ ɢɥɢ ɤɨɝɞɚ ɞɨɩɭɫɤɚɟɬɫɹ 

ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɨɛɴɟɤɬɨɜ ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ ɩɪɚɜ ɛɟɡ ɫɨɝɥɚɫɢɹ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ, ɧɨ ɫ ɜɵɩɥɚɬɨɣ ɢɦ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ.  

ɉɨɥɧɨɦɨɱɢɹ ɬɚɤɢɯ ɧɟɤɨɦɦɟɪɱɟɫɤɢɯ ɨɪɝɚɧɢɡɚɰɢɣ ɦɨɝɭɬ ɨɫɧɨɜɵɜɚɬɶɫɹ ɧɟ 

ɬɨɥɶɤɨ ɧɚ ɞɨɝɨɜɨɪɚɯ ɫ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹɦɢ ɢɥɢ ɞɪɭɝɢɦɢ ɨɪɝɚɧɢɡɚɰɢɹɦɢ, ɧɨ ɢ ɧɚ 

ɮɚɤɬɟ ɝɨɫɭɞɚɪɫɬɜɟɧɧɨɣ ɚɤɤɪɟɞɢɬɚɰɢɢ, ɩɨɡɜɨɥɹɸɳɟɣ ɢɦ ɨɫɭɳɟɫɬɜɥɹɬɶ 

ɭɩɪɚɜɥɟɧɢɟ ɩɪɚɜɚɦɢ ɬɟɯ ɥɢɰ, ɫ ɤɨɬɨɪɵɦɢ ɧɟ ɛɵɥɨ ɡɚɤɥɸɱɟɧɨ ɫɨɝɥɚɲɟɧɢɟ (ɫɬ. 

1244 ȽɄ ɊɎ). Ɍɚɤ, ɜɟɪɧɨ ɛɵɥɨ ɨɬɦɟɱɟɧɨ, ɱɬɨ «ɚɤɤɪɟɞɢɬɨɜɚɧɧɚɹ ɨɪɝɚɧɢɡɚɰɢɹ 

ɩɨɥɭɱɚɟɬ ɦɨɧɨɩɨɥɶɧɨɟ ɩɪɚɜɨ ɫɨɛɢɪɚɬɶ ɫɭɦɦɵ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ ɞɥɹ ɬɟɯ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ, ɤɨɬɨɪɵɟ ɷɬɨɣ ɨɪɝɚɧɢɡɚɰɢɢ ɧɢɤɚɤɢɯ ɩɪɚɜ ɧɚ ɬɚɤɢɟ ɞɟɣɫɬɜɢɹ 

                                           
142 ɂɜɚɧɨɜɚ ɇ. Ʉɨɝɞɚ ɚɜɬɨɪ ɧɟɢɡɜɟɫɬɟɧ: ɩɪɨɛɥɟɦɵ ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ. – URL: 
https://legal-support.ru/information/publications/kogda-avtor-neizvesten-problemy-pravovogo-regulirovaniya-sirotskih-
proizvedenii/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 17.04.2022). 
143 Ȼɨɪɨɞɢɧ ɋ.ɋ. Ʉ ɜɨɩɪɨɫɭ ɨɛ ɢɫɩɨɥɶɡɨɜɚɧɢɢ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɢ ɤɨɬɨɪɵɯ ɧɟ ɢɡɜɟɫɬɧɵ ɢɥɢ ɧɟ 
ɨɛɧɚɪɭɠɟɧɵ // ɉɪɚɜɨ ɢ ɷɤɨɧɨɦɢɤɚ. 2013. № 9. ɋ. 35. 
144 Ⱦɨɡɨɪɰɟɜ ȼ.Ⱥ. Ɉ ɦɟɪɚɯ ɩɨ ɪɚɡɜɢɬɢɸ ɪɵɧɤɚ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɵɯ ɩɪɨɞɭɤɬɨɜ // ɂɧɬɟɥɥɟɤɬɭɚɥɶɧɵɟ ɩɪɚɜɚ: 
ɉɨɧɹɬɢɟ. ɋɢɫɬɟɦɚ. Ɂɚɞɚɱɢ ɤɨɞɢɮɢɤɚɰɢɢ: ɫɛɨɪɧɢɤ ɫɬɚɬɟɣ. Ɇ., 2005. ɋ. 105. 
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ɧɟ ɩɟɪɟɞɚɜɚɥɢ ɢ ɤɨɬɨɪɵɟ, ɜɩɨɥɧɟ ɜɟɪɨɹɬɧɨ, ɷɬɨɣ ɨɪɝɚɧɢɡɚɰɢɢ ɧɟ ɢɡɜɟɫɬɧɵ, ɚ 

ɦɨɠɟɬ, ɜɨɨɛɳɟ ɹɜɥɹɸɬɫɹ «ɦɟɪɬɜɵɦɢ ɞɭɲɚɦɢ»145. 

ɇɚɢɛɨɥɟɟ ɢɡɜɟɫɬɧɵɟ ɪɨɫɫɢɣɫɤɢɟ ɨɪɝɚɧɢɡɚɰɢɢ ɤɨɥɥɟɤɬɢɜɧɨɝɨ ɭɩɪɚɜɥɟɧɢɹ 

ɚɜɬɨɪɫɤɢɦɢ ɩɪɚɜɚɦɢ – ɉɪɨɮɟɫɫɢɨɧɚɥɶɧɵɣ ɫɨɸɡ ɞɟɹɬɟɥɟɣ ɤɭɥɶɬɭɪɵ Ɋɨɫɫɢɣɫɤɨɟ 

Ⱥɜɬɨɪɫɤɨɟ Ɉɛɳɟɫɬɜɨ (ɊȺɈ), Ɉɛɳɟɫɬɜɨ ɩɨ ɤɨɥɥɟɤɬɢɜɧɨɦɭ ɭɩɪɚɜɥɟɧɢɸ 

ɫɦɟɠɧɵɦɢ ɩɪɚɜɚɦɢ ȼɫɟɪɨɫɫɢɣɫɤɚɹ Ɉɪɝɚɧɢɡɚɰɢɹ ɂɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ 

ɋɨɛɫɬɜɟɧɧɨɫɬɢ (ȼɈɂɋ) ɢ Ɋɨɫɫɢɣɫɤɢɣ ɋɨɸɡ ɉɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ (Ɋɋɉ)146. 

ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɩɨɥɨɠɟɧɢɹɦɢ ɫɬɚɬɟɣ 1242 ɢ 1243 ȽɄ ɊɎ ɨɪɝɚɧɢɡɚɰɢɢ, 

ɨɫɭɳɟɫɬɜɥɹɸɳɢɟ ɤɨɥɥɟɤɬɢɜɧɨɟ ɭɩɪɚɜɥɟɧɢɟ, ɫɨɛɢɪɚɸɬ ɜɨɡɧɚɝɪɚɠɞɟɧɢɟ ɡɚ 

ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɨɛɴɟɤɬɨɜ ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ ɩɪɚɜ, ɤɨɝɞɚ ɫɨɝɥɚɫɢɟ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɧɟ ɬɪɟɛɭɟɬɫɹ, ɚ ɬɚɤɠɟ ɩɪɢ ɡɚɤɥɸɱɟɧɢɢ ɥɢɰɟɧɡɢɨɧɧɵɯ 

ɞɨɝɨɜɨɪɨɜ ɧɚ ɭɫɥɨɜɢɹɯ ɩɪɨɫɬɨɣ (ɧɟɢɫɤɥɸɱɢɬɟɥɶɧɨɣ) ɥɢɰɟɧɡɢɢ. Ȼɨɥɟɟ ɬɨɝɨ, 

ɫɨɝɥɚɫɧɨ ɩ. 5 ɫɬ. 1244 ȽɄ ɊɎ ɚɤɤɪɟɞɢɬɨɜɚɧɧɚɹ ɨɪɝɚɧɢɡɚɰɢɹ ɨɛɹɡɚɧɚ ɩɪɢɧɢɦɚɬɶ 

ɪɚɡɭɦɧɵɟ ɢ ɞɨɫɬɚɬɨɱɧɵɟ ɦɟɪɵ ɩɨ ɭɫɬɚɧɨɜɥɟɧɢɸ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ, ɢɦɟɸɳɢɯ 

ɩɪɚɜɨ ɧɚ ɩɨɥɭɱɟɧɢɟ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ.  

ȼɟɪɨɹɬɧɨ, ɬɚɤɚɹ ɫɢɫɬɟɦɚ ɞɟɹɬɟɥɶɧɨɫɬɢ ɨɪɝɚɧɢɡɚɰɢɣ ɤɨɥɥɟɤɬɢɜɧɨɝɨ 

ɭɩɪɚɜɥɟɧɢɹ – ɱɚɫɬɢɱɧɨɟ ɪɟɲɟɧɢɟ ɩɪɨɛɥɟɦɵ ɩɪɚɜɨɦɟɪɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ 

ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɡɚɢɧɬɟɪɟɫɨɜɚɧɧɵɦɢ ɥɢɰɚɦɢ.  

Ɉɞɧɚɤɨ ɫɥɟɞɭɟɬ ɨɛɪɚɬɢɬɶ ɜɧɢɦɚɧɢɟ ɧɚ ɬɨ, ɱɬɨ ɞɥɹ ɩɪɢɦɟɧɟɧɢɹ 

ɪɚɫɫɦɚɬɪɢɜɚɟɦɨɝɨ ɦɟɯɚɧɢɡɦɚ ɤ ɢɫɩɨɥɶɡɨɜɚɧɢɸ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ 

ɧɟɨɛɯɨɞɢɦɨ ɩɪɟɞɜɚɪɢɬɟɥɶɧɨ ɩɪɨɜɨɞɢɬɶ ɬɳɚɬɟɥɶɧɵɣ ɩɨɢɫɤ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɫ 

ɰɟɥɶɸ ɧɟɞɨɩɭɳɟɧɢɹ ɛɟɡɨɫɧɨɜɚɬɟɥɶɧɨɝɨ ɭɳɟɦɥɟɧɢɹ ɢɯ ɤɨɦɦɟɪɱɟɫɤɢɯ ɢɧɬɟɪɟɫɨɜ 

(ɩɪɢ ɚɜɬɨɦɚɬɢɱɟɫɤɨɦ ɜɤɥɸɱɟɧɢɢ ɜ ɷɬɭ ɫɢɫɬɟɦɭ ɢɫɤɥɸɱɢɬɟɥɶɧɨɟ ɩɪɚɜɨ 

ɨɝɪɚɧɢɱɢɜɚɟɬɫɹ ɞɨ ɩɪɚɜɨɦɨɱɢɹ ɧɚ ɩɨɥɭɱɟɧɢɟ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ), ɢ ɬɨɥɶɤɨ ɩɨɫɥɟ 

                                           
145 Ƚɚɜɪɢɥɨɜ ɗ.ɉ., Ƚɨɪɨɞɨɜ Ɉ.Ⱥ., Ƚɪɢɲɚɟɜ ɋ.ɉ. ɢ ɞɪ. Ʉɨɦɦɟɧɬɚɪɢɣ ɤ Ƚɪɚɠɞɚɧɫɤɨɦɭ ɤɨɞɟɤɫɭ Ɋɨɫɫɢɣɫɤɨɣ 
Ɏɟɞɟɪɚɰɢɢ (ɩɨɫɬɚɬɟɣɧɵɣ). ɑɚɫɬɶ ɱɟɬɜɟɪɬɚɹ. Ɇ., 2009. ɋ. 72. 
146 Ɉɥɟɲɤɟɜɢɱ Ʉ.ɂ. Ɍɟɨɪɟɬɢɤɨ-ɦɟɬɨɞɨɥɨɝɢɱɟɫɤɢɟ ɨɫɧɨɜɵ ɩɪɨɞɸɫɢɪɨɜɚɧɢɹ ɜ ɲɨɭ-ɛɢɡɧɟɫɟ. ɂ., 2021. ɋ. 34. 
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ɬɚɤ ɧɚɡɵɜɚɟɦɨɝɨ diligent search ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɣ ɛɟɡ ɫɨɝɥɚɫɢɹ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɛɭɞɟɬ ɫɱɢɬɚɬɶɫɹ ɩɪɚɜɨɦɟɪɧɵɦ147.  

Ʉɪɨɦɟ ɬɨɝɨ, ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɩ. 1 ɫɬ. 1244 ȽɄ ɊɎ ɨɪɝɚɧɢɡɚɰɢɢ ɩɨ 

ɭɩɪɚɜɥɟɧɢɸ ɩɪɚɜɚɦɢ ɧɚ ɤɨɥɥɟɤɬɢɜɧɨɣ ɨɫɧɨɜɟ ɦɨɝɭɬ ɩɨɥɭɱɢɬɶ ɝɨɫɭɞɚɪɫɬɜɟɧɧɭɸ 

ɚɤɤɪɟɞɢɬɚɰɢɸ ɧɚ ɨɫɭɳɟɫɬɜɥɟɧɢɟ ɞɟɹɬɟɥɶɧɨɫɬɢ ɬɨɥɶɤɨ ɜ ɨɩɪɟɞɟɥёɧɧɵɯ ɫɮɟɪɚɯ. 

ɉɪɢ ɷɬɨɦ ɭɩɪɚɜɥɟɧɢɟ ɢɫɤɥɸɱɢɬɟɥɶɧɵɦɢ ɩɪɚɜɚɦɢ ɨɯɜɚɬɵɜɚɟɬɫɹ ɥɢɲɶ ɨɞɧɨɣ ɢɡ 

ɧɢɯ, ɚ ɞɪɭɝɢɟ ɪɚɫɩɪɨɫɬɪɚɧɹɸɬɫɹ ɧɚ ɫɥɭɱɚɢ ɫɛɨɪɚ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ ɡɚ ɪɹɞ 

ɫɩɨɫɨɛɨɜ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɦɭɡɵɤɚɥɶɧɵɯ, ɚɭɞɢɨɜɢɡɭɚɥɶɧɵɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, 

ɮɨɧɨɝɪɚɦɦ ɢ ɭɩɪɚɜɥɟɧɢɹ ɩɪɚɜɨɦ ɫɥɟɞɨɜɚɧɢɹ ɜ ɨɬɧɨɲɟɧɢɢ ɩɪɨɢɡɜɟɞɟɧɢɣ 

ɢɡɨɛɪɚɡɢɬɟɥɶɧɨɝɨ ɢɫɤɭɫɫɬɜɚ, ɚɜɬɨɪɫɤɢɯ ɪɭɤɨɩɢɫɟɣ ɥɢɬɟɪɚɬɭɪɧɵɯ ɢ 

ɦɭɡɵɤɚɥɶɧɵɯ ɩɪɨɢɡɜɟɞɟɧɢɣ.  

Ɂɚɤɨɧɨɞɚɬɟɥɶɧɨ ɩɪɟɞɭɫɦɨɬɪɟɧ ɬɨɥɶɤɨ ɟɞɢɧɫɬɜɟɧɧɵɣ ɫɥɭɱɚɣ, ɤɨɝɞɚ 

ɚɤɤɪɟɞɢɬɨɜɚɧɧɚɹ ɨɪɝɚɧɢɡɚɰɢɹ ɨɫɭɳɟɫɬɜɥɹɟɬ ɭɩɪɚɜɥɟɧɢɟ ɢɫɤɥɸɱɢɬɟɥɶɧɵɦɢ 

ɩɪɚɜɚɦɢ ɧɟɢɡɜɟɫɬɧɵɯ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ, ɨɧ ɤɚɫɚɟɬɫɹ ɩɭɛɥɢɱɧɨɝɨ ɢɫɩɨɥɧɟɧɢɹ, 

ɫɨɨɛɳɟɧɢɹ ɜ ɷɮɢɪ ɢɥɢ ɩɨ ɤɚɛɟɥɸ (ɜɤɥɸɱɚɹ ɪɟɬɪɚɧɫɥɹɰɢɸ) ɨɛɧɚɪɨɞɨɜɚɧɧɵɯ 

ɦɭɡɵɤɚɥɶɧɵɯ ɩɪɨɢɡɜɟɞɟɧɢɣ (ɫ ɬɟɤɫɬɨɦ ɢɥɢ ɛɟɡ ɧɟɝɨ) ɢ ɨɬɪɵɜɤɨɜ ɦɭɡɵɤɚɥɶɧɨ-

ɞɪɚɦɚɬɢɱɟɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ (ɩɩ. 1 ɩ. ɫɬ. 1244 ȽɄ ɊɎ).  

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɥɢɰɨ, ɡɚɢɧɬɟɪɟɫɨɜɚɧɧɨɟ ɜ ɢɫɩɨɥɶɡɨɜɚɧɢɢ ɫɢɪɨɬɫɤɨɝɨ 

ɩɪɨɢɡɜɟɞɟɧɢɹ, ɧɟ ɫɦɨɠɟɬ ɩɪɢɛɟɝɧɭɬɶ ɤ ɩɨɦɨɳɢ ɨɪɝɚɧɢɡɚɰɢɣ ɤɨɥɥɟɤɬɢɜɧɨɝɨ 

ɭɩɪɚɜɥɟɧɢɹ, ɟɫɥɢ ɨɧɨ ɫɨɛɢɪɚɟɬɫɹ ɢɫɩɨɥɶɡɨɜɚɬɶ ɨɛɴɟɤɬ ɢɡ ɨɛɨɡɧɚɱɟɧɧɨɣ 

ɤɚɬɟɝɨɪɢɢ ɞɪɭɝɢɦ ɫɩɨɫɨɛɨɦ ɢɥɢ ɡɚɢɧɬɟɪɟɫɨɜɚɧɨ ɜ ɢɫɩɨɥɶɡɨɜɚɧɢɢ ɨɛɴɟɤɬɨɜ 

ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ ɩɪɚɜ, ɧɟ ɨɛɨɡɧɚɱɟɧɧɵɯ ɜ ɚɧɚɥɢɡɢɪɭɟɦɨɣ ɫɬɚɬɶɟ ȽɄ ɊɎ148. 

ȼ ɤɨɧɰɟ 2020 ɝɨɞɚ ɱɥɟɧɵ ɤɨɦɢɬɟɬɚ Ɋɨɫɫɢɣɫɤɨɝɨ ɫɨɸɡɚ ɩɪɨɦɵɲɥɟɧɧɢɤɨɜ ɢ 

ɩɪɟɞɩɪɢɧɢɦɚɬɟɥɟɣ ɩɨ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ ɢ ɤɪɟɚɬɢɜɧɵɦ 

ɢɧɞɭɫɬɪɢɹɦ ɩɪɟɞɫɬɚɜɢɥɢ ɦɢɧɢɫɬɪɭ ɤɭɥɶɬɭɪɵ ɊɎ ɢɧɢɰɢɚɬɢɜɭ ɧɨɜɨɝɨ 

ɡɚɤɨɧɨɞɚɬɟɥɶɧɨɝɨ ɦɟɯɚɧɢɡɦɚ ɜɵɩɥɚɬɵ ɫɩɪɚɜɟɞɥɢɜɨɝɨ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ ɚɜɬɨɪɚɦ 

                                           
147 Creative Content in a European Digital Single Market: Challenges for the Future. A Reflection Document of DG 
INFSO and DG MARKT. – URL: https://studylib.net/doc/18540363/en-en-creative-content-in-a-european-digital-single 
(ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 21.06.2022). 
148 Ȼɨɪɨɞɢɧ ɋ.ɋ. ɋɜɨɛɨɞɧɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɚɫɩɟɤɬɟ ɫɢɫɬɟɦɧɨɝɨ ɜɡɚɢɦɨɞɟɣɫɬɜɢɹ ɩɪɢɧɰɢɩɨɜ 
ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ : ɞɢɫɫɟɪɬɚɰɢɹ ɧɚ ɫɨɢɫɤɚɧɢɟ ɭɱɟɧɨɣ ɫɬɟɩɟɧɢ ɤɚɧɞɢɞɚɬɚ ɸɪɢɞɢɱɟɫɤɢɯ ɧɚɭɤ. ɋɚɦɚɪɚ, 2014. ɋ. 
156. 
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ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɫ ɰɟɥɶɸ ɥɟɝɚɥɢɡɨɜɚɬɶ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɬɚɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ɤɨɦɦɟɪɱɟɫɤɢɯ ɰɟɥɹɯ149. Ʉɥɸɱɟɜɨɣ ɜ ɤɨɧɰɟɩɰɢɢ Ɋɋɉɉ ɛɵɥɚ 

ɢɞɟɹ ɪɚɡɪɟɲɢɬɶ ɫɛɨɪ ɢ ɯɪɚɧɟɧɢɟ ɜɨɡɧɚɝɪɚɠɞɟɧɢɣ ɡɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ 

ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ ɧɚ ɧɨɦɢɧɚɥɶɧɨɦ ɫɱɟɬɟ ɞɥɹ ɢɯ ɩɨɫɥɟɞɭɸɳɟɣ ɜɵɩɥɚɬɵ 

«ɧɚɣɞɟɧɧɨɦɭ» ɚɜɬɨɪɭ. 

ɂɧɢɰɢɚɬɢɜɚ Ɋɋɉɉ ɫɩɨɫɨɛɫɬɜɨɜɚɥɚ ɬɨɦɭ, ɱɬɨ ɜ ɦɚɪɬɟ 2021 ɝɨɞɚ 

Ɇɢɧɢɫɬɟɪɫɬɜɨ ɤɭɥɶɬɭɪɵ ɊɎ ɩɨɞɝɨɬɨɜɢɥɨ ɩɪɨɟɤɬ Ɏɟɞɟɪɚɥɶɧɨɝɨ ɡɚɤɨɧɚ «Ɉ 

ɜɧɟɫɟɧɢɢ ɢɡɦɟɧɟɧɢɣ ɜ Ƚɪɚɠɞɚɧɫɤɢɣ ɤɨɞɟɤɫ Ɋɨɫɫɢɣɫɤɨɣ Ɏɟɞɟɪɚɰɢɢ», ɤɨɬɨɪɵɣ 

ɩɪɟɞɭɫɦɚɬɪɢɜɚɥ «ɩɨɪɹɞɨɤ ɩɪɚɜɨɦɟɪɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɨɬɞɟɥɶɧɵɯ ɜɢɞɨɜ 

ɩɪɨɢɡɜɟɞɟɧɢɣ ɢ ɨɛɴɟɤɬɨɜ ɫɦɟɠɧɵɯ ɩɪɚɜ, ɜ ɨɬɧɨɲɟɧɢɢ ɤɨɬɨɪɵɯ ɭɫɬɚɧɨɜɢɬɶ 

ɚɜɬɨɪɨɜ ɢɥɢ ɢɧɵɯ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɤɪɚɣɧɟ ɡɚɬɪɭɞɧɢɬɟɥɶɧɨ»150; ɡɚɤɪɟɩɥɹɥ 

ɩɪɚɜɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɡɚɢɧɬɟɪɟɫɨɜɚɧɧɵɦɢ ɥɢɰɚɦɢ ɛɟɡ 

ɫɨɝɥɚɫɢɹ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɩɪɢ ɭɫɥɨɜɢɢ ɭɩɥɚɬɵ ɤɨɦɩɟɧɫɚɰɢɨɧɧɨɝɨ 

ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ ɭɩɨɥɧɨɦɨɱɟɧɧɨɣ ɨɪɝɚɧɢɡɚɰɢɢ. 

ɉɨ ɦɧɟɧɢɸ Ⱥ.Ȼ. Ʉɪɢɱɟɜɫɤɨɝɨ, ɱɥɟɧɚ ɩɪɚɜɥɟɧɢɹ, ɩɪɟɞɫɟɞɚɬɟɥɹ Ʉɨɦɢɬɟɬɚ 

Ɋɋɉɉ ɩɨ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ ɢ ɤɪɟɚɬɢɜɧɵɦ ɢɧɞɭɫɬɪɢɹɦ, 

ɩɪɟɡɢɞɟɧɬɚ Ⱥɫɫɨɰɢɚɰɢɢ IPChain, «ɢɧɢɰɢɚɬɢɜɚ ɩɪɢɡɜɚɧɚ ɨɬɤɪɵɬɶ ɞɨɫɬɭɩ 

ɛɢɡɧɟɫɭ ɤ ɲɢɪɨɤɢɦ ɩɥɚɫɬɚɦ ɬɚɤɨɝɨ ɤɨɧɬɟɧɬɚ, ɧɟ ɭɳɟɦɢɜ ɩɪɢ ɷɬɨɦ ɢɧɬɟɪɟɫɵ 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɢ ɫɨɡɞɚɬɟɥɟɣ, ɨɫɬɚɸɳɢɯɫɹ ɩɨ ɪɚɡɧɵɦ ɩɪɢɱɢɧɚɦ 

ɧɟɢɡɜɟɫɬɧɵɦɢ»151. Ɉɞɧɚɤɨ ɩɚɪɬɧɟɪ ɸɪɢɞɢɱɟɫɤɨɣ ɮɢɪɦɵ «ɘɫɬɚ Ⱥɭɪɚ» ȿ. 

Ⱦɟɞɤɨɜ ɧɟ ɪɚɡɞɟɥɹɟɬ ɢɞɟɣ Ɋɋɉɉ, ɩɨɥɚɝɚɹ, ɱɬɨ «ɛɵɥɨ ɛɵ ɩɨɥɟɡɧɟɟ ɪɚɡɜɢɜɚɬɶ 

ɢɧɫɬɢɬɭɬ ɫɜɨɛɨɞɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ, ɩɪɢ ɤɨɬɨɪɨɦ ɨɬɱɢɫɥɟɧɢɹ ɢɞɭɬ ɧɚɩɪɹɦɭɸ 

ɚɜɬɨɪɭ ɩɨɫɥɟ ɟɝɨ ɭɫɬɚɧɨɜɥɟɧɢɹ; «ɫɩɪɚɜɟɞɥɢɜɨɟ ɜɨɡɧɚɝɪɚɠɞɟɧɢɟ» ɠɟ 

                                           
149 ȼ Ɋɋɉɉ ɨɛɫɭɞɢɥɢ ɜɨɡɦɨɠɧɨɫɬɶ ɫɧɢɠɟɧɢɹ ɪɢɫɤɨɜ ɩɪɢ ɢɫɩɨɥɶɡɨɜɚɧɢɢ «ɫɢɪɨɬɫɤɢɯ» ɩɪɨɢɡɜɟɞɟɧɢɣ. – URL: 
https://rspp.ru/events/news/v-rspp-obsudili-vozmozhnost-snizheniya-riskov-pri-ispolzovanii-sirotskikh-proizvedeniy-
5faa52bb136ff/ (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 15.04.2022). 
150 ɉɨɹɫɧɢɬɟɥɶɧɚɹ ɡɚɩɢɫɤɚ ɤ ɩɪɨɟɤɬɭ Ɏɟɞɟɪɚɥɶɧɨɝɨ ɡɚɤɨɧɚ «Ɉ ɜɧɟɫɟɧɢɢ ɢɡɦɟɧɟɧɢɣ ɜ Ƚɪɚɠɞɚɧɫɤɢɣ ɤɨɞɟɤɫ 
Ɋɨɫɫɢɣɫɤɨɣ Ɏɟɞɟɪɚɰɢɢ» (ɩɨɞɝɨɬɨɜɥɟɧ Ɇɢɧɤɭɥɶɬɭɪɵ Ɋɨɫɫɢɢ 17.03.2021) // Ƚɚɪɚɧɬ : ɫɩɪɚɜɨɱɧɚɹ ɩɪɚɜɨɜɚɹ 
ɫɢɫɬɟɦɚ. – URL: http://www.garant.ru (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 16.04.2022). 
151 ȼ Ɋɋɉɉ ɨɛɫɭɞɢɥɢ ɜɨɡɦɨɠɧɨɫɬɶ ɫɧɢɠɟɧɢɹ ɪɢɫɤɨɜ ɩɪɢ ɢɫɩɨɥɶɡɨɜɚɧɢɢ «ɫɢɪɨɬɫɤɢɯ» ɩɪɨɢɡɜɟɞɟɧɢɣ. – URL: 
https://rg.ru/2020/11/05/v-rspp-obsudili-snizhenie-riskov-pri-ispolzovanii-sirotskih-proizvedenij.html (ɞɚɬɚ 
ɨɛɪɚɳɟɧɢɹ: 15.04.2022). 
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ɩɪɟɞɩɨɥɚɝɚɟɬ, ɱɬɨ ɤɬɨ-ɬɨ ɛɭɞɟɬ ɚɤɤɭɦɭɥɢɪɨɜɚɬɶ ɤɪɭɩɧɵɟ ɫɭɦɦɵ, ɤɨɬɨɪɵɟ, 

ɦɨɠɟɬ, ɧɢɤɨɝɞɚ ɧɢɤɨɦɭ ɢ ɧɟ ɩɟɪɟɱɢɫɥɹɬɫɹ»152. 

Ɂɚɤɨɧɨɩɪɨɟɤɬ ɪɟɝɥɚɦɟɧɬɢɪɨɜɚɥ ɨɩɪɟɞɟɥɟɧɧɵɣ ɦɟɯɚɧɢɡɦ ɨɛɟɫɩɟɱɟɧɢɹ 

ɩɪɚɜɨɦɟɪɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ153: 

1) ɥɢɰɨ, ɠɟɥɚɸɳɟɟ ɢɫɩɨɥɶɡɨɜɚɬɶ ɤɚɤɨɣ-ɥɢɛɨ ɨɛɴɟɤɬ ɚɜɬɨɪɫɤɢɯ ɢɥɢ 

ɫɦɟɠɧɵɯ ɩɪɚɜ, ɧɚɩɪɚɜɥɹɟɬ ɜ ɭɩɨɥɧɨɦɨɱɟɧɧɭɸ ɨɪɝɚɧɢɡɚɰɢɸ ɡɚɹɜɥɟɧɢɟ, ɚ ɬɚɤɠɟ 

ɩɪɟɞɫɬɚɜɥɹɟɬ ɞɨɤɭɦɟɧɬɚɥɶɧɨ ɩɨɞɬɜɟɪɠɞɟɧɧɭɸ ɢɧɮɨɪɦɚɰɢɸ ɨ ɧɟɨɛɯɨɞɢɦɵɯ ɢ 

ɞɨɫɬɚɬɨɱɧɵɯ ɦɟɪɚɯ, ɩɪɟɞɩɪɢɧɹɬɵɯ ɞɥɹ ɭɫɬɚɧɨɜɥɟɧɢɹ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ; 

2) ɡɚɹɜɥɟɧɢɟ ɩɪɨɜɟɪɹɟɬɫɹ ɧɚ ɩɨɥɧɨɬɭ ɫɨɞɟɪɠɚɳɢɯɫɹ ɜ ɧɟɦ ɫɜɟɞɟɧɢɣ, ɚ 

ɬɚɤɠɟ ɧɚ ɧɚɥɢɱɢɟ ɢɥɢ ɨɬɫɭɬɫɬɜɢɟ ɨɫɧɨɜɚɧɢɣ ɞɥɹ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɨɛɴɟɤɬɚ 

ɚɜɬɨɪɫɤɢɯ ɢɥɢ ɫɦɟɠɧɵɯ ɩɪɚɜ; 

3) ɭɩɨɥɧɨɦɨɱɟɧɧɵɣ ɨɪɝɚɧ ɩɪɢɧɢɦɚɟɬ ɪɟɲɟɧɢɟ ɨ ɜɨɡɦɨɠɧɨɫɬɢ ɢɥɢ 

ɧɟɜɨɡɦɨɠɧɨɫɬɢ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɨɛɴɟɤɬɚ, ɜ ɨɬɧɨɲɟɧɢɢ ɤɨɬɨɪɨɝɨ ɛɵɥɨ ɩɨɞɚɧɨ 

ɡɚɹɜɥɟɧɢɟ, ɚ ɡɚɬɟɦ ɭɜɟɞɨɦɥɹɟɬ ɡɚɹɜɢɬɟɥɹ ɨ ɩɪɢɧɹɬɨɦ ɪɟɲɟɧɢɢ; 

4) ɩɪɢ ɩɨɥɨɠɢɬɟɥɶɧɨɦ ɪɟɲɟɧɢɢ ɡɚɹɜɢɬɟɥɸ ɪɚɡɴɹɫɧɹɸɬɫɹ ɜɢɞɵ ɢ 

ɩɪɟɞɟɥɵ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɝɨ ɨɛɴɟɤɬɚ, ɚ ɬɚɤɠɟ ɪɚɡɦɟɪ 

ɤɨɦɩɟɧɫɚɰɢɨɧɧɨɝɨ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ, ɤɨɬɨɪɨɟ ɩɨɞɥɟɠɢɬ ɭɩɥɚɬɟ;  

5) ɫ ɦɨɦɟɧɬɚ ɜɵɩɥɚɬɵ ɤɨɦɩɟɧɫɚɰɢɨɧɧɨɝɨ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ ɜ ɩɨɥɧɨɦ 

ɨɛɴɟɦɟ ɡɚɹɜɢɬɟɥɶ ɩɨɥɭɱɚɟɬ ɩɪɚɜɨ ɥɟɝɚɥɶɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɟɪɜɨɧɚɱɚɥɶɧɨ 

ɧɟɨɛɯɨɞɢɦɨɝɨ ɨɛɴɟɤɬɚ; 

6) ɭɩɨɥɧɨɦɨɱɟɧɧɚɹ ɨɪɝɚɧɢɡɚɰɢɹ ɪɚɡɦɟɳɚɟɬ ɧɚ ɫɜɨɟɦ ɨɮɢɰɢɚɥɶɧɨɦ 

ɫɚɣɬɟ ɜ ɫɟɬɢ ɂɧɬɟɪɧɟɬ ɢ ɨɛɳɟɞɨɫɬɭɩɧɨɣ ɢɧɮɨɪɦɚɰɢɨɧɧɨɣ ɫɢɫɬɟɦɟ ɫɜɟɞɟɧɢɹ ɨ 

ɬɟɯ ɨɛɴɟɤɬɚɯ, ɡɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɤɨɬɨɪɵɯ ɛɵɥɨ ɜɧɟɫɟɧɨ ɤɨɦɩɟɧɫɚɰɢɨɧɧɨɟ 

ɜɨɡɧɚɝɪɚɠɞɟɧɢɟ, ɚ ɬɚɤɠɟ ɨɛ ɢɯ ɩɨɥɶɡɨɜɚɬɟɥɹɯ; 

7) ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ, ɢɦɟɸɳɢɣ ɩɪɚɜɨ ɧɚ ɩɨɥɭɱɟɧɢɟ ɤɨɦɩɟɧɫɚɰɢɨɧɧɨɝɨ 

ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ, ɧɚɩɪɚɜɥɹɟɬ ɜ ɭɩɨɥɧɨɦɨɱɟɧɧɭɸ ɨɪɝɚɧɢɡɚɰɢɸ ɭɜɟɞɨɦɥɟɧɢɟ ɨ 

                                           
152 ɇɚɝɪɚɞɚ ɩɨɞɨɠɞɟɬ ɝɟɪɨɟɜ. – URL: https://www.kommersant.ru/doc/4584873 (ɞɚɬɚ ɨɛɪɚɳɟɧɢɹ: 15.04.2022). 
153 Ɂɚɤɨɧɨɩɪɨɟɤɬɨɦ ɨɯɜɚɬɵɜɚɸɬɫɹ ɬɨɥɶɤɨ ɩɪɚɜɨɦɟɪɧɨ ɨɛɧɚɪɨɞɨɜɚɧɧɵɟ ɦɭɡɵɤɚɥɶɧɵɟ ɩɪɨɢɡɜɟɞɟɧɢɹ, 
ɩɪɨɢɡɜɟɞɟɧɢɹ ɢɡɨɛɪɚɡɢɬɟɥɶɧɨɝɨ ɢɫɤɭɫɫɬɜɚ ɢ ɮɨɬɨɝɪɚɮɢɱɟɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ, ɚ ɬɚɤɠɟ ɮɨɧɨɝɪɚɦɦɵ, 
ɨɩɭɛɥɢɤɨɜɚɧɧɵɟ ɜ ɤɨɦɦɟɪɱɟɫɤɢɯ ɰɟɥɹɯ. 
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ɩɪɢɧɚɞɥɟɠɚɳɟɦ ɟɦɭ ɢɫɤɥɸɱɢɬɟɥɶɧɨɦ ɩɪɚɜɟ ɧɚ ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɣ ɨɛɴɟɤɬ ɫ 

ɩɨɞɬɜɟɪɠɞɚɸɳɢɦɢ ɷɬɨ ɞɨɤɭɦɟɧɬɚɦɢ; 

8) ɟɫɥɢ ɩɪɢɧɚɞɥɟɠɧɨɫɬɶ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɸ ɢɫɤɥɸɱɢɬɟɥɶɧɨɝɨ ɩɪɚɜɚ ɧɚ 

ɨɛɴɟɤɬ ɚɜɬɨɪɫɤɢɯ ɢɥɢ ɫɦɟɠɧɵɯ ɩɪɚɜ ɛɭɞɟɬ ɭɫɬɚɧɨɜɥɟɧɚ, ɟɦɭ ɜɵɩɥɚɱɢɜɚɟɬɫɹ 

ɩɪɢɱɢɬɚɸɳɟɟɫɹ ɤɨɦɩɟɧɫɚɰɢɨɧɧɨɟ ɜɨɡɧɚɝɪɚɠɞɟɧɢɟ. 

Ʉɪɨɦɟ ɬɨɝɨ, ɜ ɩɪɨɟɤɬɟ ɩɪɟɞɥɚɝɚɥɨɫɶ ɭɫɬɚɧɨɜɢɬɶ ɨɫɨɛɵɟ ɩɪɚɜɢɥɚ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɞɥɹ ɨɛɳɟɞɨɫɬɭɩɧɵɯ ɛɢɛɥɢɨɬɟɤ, 

ɤɨɬɨɪɵɟ ɫɦɨɝɭɬ ɛɟɡ ɫɨɝɥɚɫɢɹ ɚɜɬɨɪɚ ɢɥɢ ɢɧɨɝɨ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ, ɧɨ ɫ ɜɵɩɥɚɬɨɣ 

ɤɨɦɩɟɧɫɚɰɢɨɧɧɨɝɨ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ ɜɨɫɩɪɨɢɡɜɨɞɢɬɶ ɢ ɞɨɜɨɞɢɬɶ ɞɨ ɜɫɟɨɛɳɟɝɨ 

ɫɜɟɞɟɧɢɹ ɤɨɩɢɢ ɷɤɡɟɦɩɥɹɪɨɜ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɩɪɢɧɚɞɥɟɠɚɳɢɯ ɢɦ ɢ ɩɪɚɜɨɦɟɪɧɨ 

ɜɜɟɞɟɧɧɵɯ ɜ ɝɪɚɠɞɚɧɫɤɢɣ ɨɛɨɪɨɬ, ɟɫɥɢ ɬɚɤɨɜɵɟ ɧɟ ɩɟɪɟɢɡɞɚɜɚɥɢɫɶ ɫɜɵɲɟ 

ɞɟɫɹɬɢ ɥɟɬ ɫ ɞɚɬɵ ɜɵɯɨɞɚ ɜ ɫɜɟɬ ɢɯ ɩɨɫɥɟɞɧɟɝɨ ɢɡɞɚɧɢɹ ɧɚ ɬɟɪɪɢɬɨɪɢɢ ɊɎ. 

Ɍɚɤɚɹ ɩɟɪɟɞɚɱɚ ɜɨɡɦɨɠɧɚ ɩɨɫɪɟɞɫɬɜɨɦ ɮɟɞɟɪɚɥɶɧɨɣ ɝɨɫɭɞɚɪɫɬɜɟɧɧɨɣ 

ɢɧɮɨɪɦɚɰɢɨɧɧɨɣ ɫɢɫɬɟɦɵ, ɫɨɡɞɚɧɧɨɣ ɜ ɰɟɥɹɯ ɫɨɯɪɚɧɟɧɢɹ ɢɫɬɨɪɢɱɟɫɤɨɝɨ, 

ɧɚɭɱɧɨɝɨ ɢ ɤɭɥɶɬɭɪɧɨɝɨ ɞɨɫɬɨɹɧɢɹ ɧɚɪɨɞɨɜ Ɋɨɫɫɢɢ, ɨɛɟɫɩɟɱɟɧɢɹ ɭɫɥɨɜɢɣ ɞɥɹ 

ɩɨɜɵɲɟɧɢɹ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɝɨ ɩɨɬɟɧɰɢɚɥɚ ɊɎ ɢ ɩɨɩɭɥɹɪɢɡɚɰɢɢ ɪɨɫɫɢɣɫɤɨɣ 

ɧɚɭɤɢ ɢ ɤɭɥɶɬɭɪɵ, ɮɨɪɦɢɪɨɜɚɧɢɹ ɨɫɧɨɜɵ ɞɥɹ ɫɨɡɞɚɧɢɹ ɟɞɢɧɨɝɨ ɪɨɫɫɢɣɫɤɨɝɨ 

ɷɥɟɤɬɪɨɧɧɨɝɨ ɩɪɨɫɬɪɚɧɫɬɜɚ ɡɧɚɧɢɣ. ɍ ɨɛɳɟɞɨɫɬɭɩɧɨɣ ɛɢɛɥɢɨɬɟɤɢ ɩɨɹɜɥɹɟɬɫɹ 

ɨɛɹɡɚɧɧɨɫɬɶ ɩɪɟɞɫɬɚɜɢɬɶ ɩɨɞɬɜɟɪɠɞɟɧɧɭɸ ɢɧɮɨɪɦɚɰɢɸ ɨ ɞɚɬɟ ɜɵɯɨɞɚ ɜ ɫɜɟɬ 

ɩɨɫɥɟɞɧɟɝɨ ɢɡɞɚɧɢɹ ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɝɨ ɩɪɨɢɡɜɟɞɟɧɢɹ ɧɚ ɬɟɪɪɢɬɨɪɢɢ Ɋɨɫɫɢɢ. 

ȿɫɥɢ ɩɪɟɞɭɫɦɨɬɪɟɧɧɵɟ ɡɚɤɨɧɨɩɪɨɟɤɬɨɦ ɢɡɦɟɧɟɧɢɹ ɛɭɞɭɬ ɜɨɩɥɨɳɟɧɵ ɜ 

ȽɄ ɊɎ, ɬɨ ɜɨɡɦɨɠɧɨɫɬɢ ɥɟɝɚɥɶɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ 

ɛɭɞɭɬ ɡɧɚɱɢɬɟɥɶɧɨ ɪɚɫɲɢɪɟɧɵ, ɚ ɨɛɳɟɫɬɜɟɧɧɨɫɬɶ ɩɨɥɭɱɢɬ ɞɨɫɬɭɩ ɤ ɰɟɧɧɵɦ ɫ 

ɧɚɭɱɧɨɣ, ɫɨɰɢɚɥɶɧɨɣ ɢ ɤɭɥɶɬɭɪɧɨɣ ɬɨɱɤɢ ɡɪɟɧɢɹ ɨɛɴɟɤɬɚɦ. 

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɜ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ ɨɫɧɨɜɧɵɦɢ ɩɪɨɛɟɥɚɦɢ ɩɪɚɜɨɜɨɝɨ 

ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ ɜ Ɋɨɫɫɢɢ ɹɜɥɹɸɬɫɹ: ɨɬɫɭɬɫɬɜɢɟ 

ɡɚɤɨɧɨɞɚɬɟɥɶɧɨɝɨ ɡɚɤɪɟɩɥɟɧɧɨɝɨ ɩɨɧɹɬɢɹ «ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɹ», ɤɪɢɬɟɪɢɟɜ 

ɞɥɹ ɨɬɧɟɫɟɧɢɹ ɨɛɴɟɤɬɨɜ ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ ɩɪɚɜ ɤ ɞɚɧɧɨɣ ɤɚɬɟɝɨɪɢɢ; ɢɯ 

ɪɟɠɢɦɚ, ɚ ɬɚɤɠɟ ɦɟɯɚɧɢɡɦɚ ɢɯ ɩɪɚɜɨɦɟɪɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ. 
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ȼ ɞɨɤɬɪɢɧɟ ɚɤɬɢɜɧɨ ɨɛɫɭɠɞɚɸɬɫɹ ɩɨɞɯɨɞɵ ɤ ɪɟɲɟɧɢɸ ɩɪɨɛɥɟɦɵ 

ɨɬɫɭɬɫɬɜɢɹ ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ. ɇɚɩɪɢɦɟɪ, Ʉ.Ɇ. 

Ɇɢɯɚɣɥɨɜ ɩɪɟɞɥɚɝɚɟɬ ɡɚɤɪɟɩɢɬɶ ɪɟɠɢɦ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɜ ȽɄ ɊɎ; 

ɩɪɟɞɭɫɦɨɬɪɟɬɶ ɜɨɡɦɨɠɧɨɫɬɶ ɞɨɛɪɨɜɨɥɶɧɨɣ ɪɟɝɢɫɬɪɚɰɢɢ ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ 

ɩɪɚɜ ɞɥɹ ɩɨɞɬɜɟɪɠɞɟɧɢɹ ɢɯ ɧɚɥɢɱɢɹ ɜ ɫɥɭɱɚɟ ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ; 

ɫɨɡɞɚɬɶ ɢɧɮɨɪɦɚɰɢɨɧɧɵɣ ɪɟɟɫɬɪ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ; ɩɪɟɞɨɫɬɚɜɢɬɶ 

ɧɟɤɨɦɦɟɪɱɟɫɤɢɦ ɨɪɝɚɧɢɡɚɰɢɹɦ ɩɪɚɜɨ ɫɜɨɛɨɞɧɨɝɨ ɞɨɫɬɭɩɚ ɤ ɩɪɨɢɡɜɟɞɟɧɢɹɦ, 

ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɶ ɤɨɬɨɪɵɯ ɧɟ ɭɫɬɚɧɨɜɥɟɧ; ɨɛɟɫɩɟɱɢɬɶ ɦɟɯɚɧɢɡɦ ɡɚɳɢɬɵ ɚɜɬɨɪɨɜ 

ɢ ɞɨɛɪɨɫɨɜɟɫɬɧɵɯ ɩɨɥɶɡɨɜɚɬɟɥɟɣ ɬɚɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ 154. 

                                           
154 Ɇɢɯɚɣɥɨɜ Ʉ.Ɇ. ɍɤɚɡ. ɋɨɱ. ɋ. 65. 
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ɁȺɄɅɘЧȿɇɂȿ 

 

ɉɨɞɜɨɞɹ ɢɬɨɝɢ, ɚɜɬɨɪ ɩɪɢɲɟɥ ɤ ɫɥɟɞɭɸɳɢɦ ɜɵɜɨɞɚɦ.  

ɇɚ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɭɪɨɜɧɟ ɧɟ ɜɵɪɚɛɨɬɚɧɨ ɭɧɢɜɟɪɫɚɥɶɧɨɝɨ ɨɩɪɟɞɟɥɟɧɢɹ 

ɩɨɧɹɬɢɹ «ɫɢɪɨɬɫɤɨɟ ɩɪɨɢɡɜɟɞɟɧɢɟ» ɢ ɧɟ ɭɫɬɚɧɨɜɥɟɧɵ ɤɪɢɬɟɪɢɢ ɨɬɧɟɫɟɧɢɹ 

ɨɛɴɟɤɬɨɜ ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ ɩɪɚɜ ɤ ɩɪɨɢɡɜɟɞɟɧɢɹɦ-ɫɢɪɨɬɚɦ. Ɉɛɨɛɳɚɹ 

ɧɨɪɦɚɬɢɜɧɨ-ɩɪɚɜɨɜɵɟ ɢ ɧɟɧɨɪɦɚɬɢɜɧɵɟ ɚɤɬɵ ȿɜɪɨɩɟɣɫɤɨɝɨ ɫɨɸɡɚ ɢ ɪɚɡɥɢɱɧɵɯ 

ɫɬɪɚɧ, ɫɭɞɟɛɧɭɸ ɩɪɚɤɬɢɤɭ ɢ ɞɨɤɬɪɢɧɚɥɶɧɵɟ ɩɨɞɯɨɞɵ, ɦɨɠɧɨ ɜɵɞɟɥɢɬɶ ɞɜɚ 

ɤɪɢɬɟɪɢɹ, ɫɨɛɥɸɞɟɧɢɟ ɤɨɬɨɪɵɯ ɩɨɡɜɨɥɢɬ ɧɟ ɬɨɥɶɤɨ ɩɪɢɡɧɚɬɶ ɫɢɪɨɬɫɤɢɣ ɫɬɚɬɭɫ 

ɩɪɨɢɡɜɟɞɟɧɢɣ, ɧɨ ɢ ɪɚɡɝɪɚɧɢɱɢɬɶ ɢɯ ɫ ɩɪɨɢɡɜɟɞɟɧɢɹɦɢ, ɜɵɲɟɞɲɢɦɢ ɢɡ 

(ɤɨɦɦɟɪɱɟɫɤɨɝɨ) ɨɛɨɪɨɬɚ ɢ ɩɪɨɢɡɜɟɞɟɧɢɹɦɢ, ɩɟɪɟɲɟɞɲɢɦɢ ɜ ɨɛɳɟɫɬɜɟɧɧɨɟ 

ɞɨɫɬɨɹɧɢɟ: 1) ɧɟɜɨɡɦɨɠɧɨɫɬɶ ɢɞɟɧɬɢɮɢɤɚɰɢɢ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɹ ɧɟɫɦɨɬɪɹ ɧɚ 

ɩɪɨɜɟɞɟɧɢɟ ɞɨɥɠɧɨɝɨ ɩɨɢɫɤɚ ɢ 2) ɩɪɟɞɩɨɥɚɝɚɟɦɨɟ ɪɚɫɩɪɨɫɬɪɚɧɟɧɢɟ ɧɨɪɦ ɨɛ 

ɨɯɪɚɧɟ ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ ɩɪɚɜ ɧɚ ɩɪɨɢɡɜɟɞɟɧɢɟ.  

ɇɚ ɭɪɨɜɧɟ ɭɧɢɜɟɪɫɚɥɶɧɵɯ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɚɤɬɨɜ ɧɟ ɡɚɤɪɟɩɥɟɧɵ ɪɟɠɢɦ 

ɨɯɪɚɧɵ ɩɪɨɢɡɜɟɞɟɧɢɣ ɫ ɧɟɞɨɫɬɭɩɧɵɦ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɦ ɢ ɦɟɯɚɧɢɡɦ ɢɯ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ, ɨɞɧɚɤɨ ɬɨɥɶɤɨ ɩɭɬɟɦ ɩɪɢɧɹɬɢɹ ɟɞɢɧɨɝɨ ɞɥɹ ɦɢɪɨɜɨɝɨ 

ɫɨɨɛɳɟɫɬɜɚ ɚɤɬɚ ɦɨɠɧɨ ɪɟɲɢɬɶ ɩɪɨɛɥɟɦɭ ɭɧɢɮɢɤɚɰɢɢ ɬɪɚɧɫɝɪɚɧɢɱɧɵɯ 

ɨɬɧɨɲɟɧɢɣ ɜ ɪɚɫɫɦɚɬɪɢɜɚɟɦɨɣ ɫɮɟɪɟ.  

ɋɭɳɟɫɬɜɭɸɳɟɟ ɩɪɚɜɨɜɨɟ ɪɟɝɭɥɢɪɨɜɚɧɢɟ ɡɚɬɪɭɞɧɹɟɬ ɪɚɡɜɢɬɢɟ ɧɚɭɱɧɨɝɨ, 

ɥɢɬɟɪɚɬɭɪɧɨɝɨ ɢ ɦɭɡɵɤɚɥɶɧɨɝɨ ɬɜɨɪɱɟɫɬɜɚ ɤɚɤ ɜ Ɋɨɫɫɢɢ, ɬɚɤ ɢ ɜɨ ɜɫɟɦ ɦɢɪɟ, ɚ 

ɬɚɤɠɟ ɩɪɟɩɹɬɫɬɜɭɟɬ ɪɚɫɩɪɨɫɬɪɚɧɟɧɢɸ ɬɜɨɪɱɟɫɤɨɝɨ ɤɨɧɬɟɧɬɚ ɢ ɢɡɜɥɟɱɟɧɢɸ 

ɷɤɨɧɨɦɢɱɟɫɤɨɣ ɜɵɝɨɞɵ ɢɡ ɟɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ.  

Ⱦɥɹ ɪɚɡɪɟɲɟɧɢɹ ɤɨɧɮɥɢɤɬɚ ɢɧɬɟɪɟɫɨɜ ɡɚɢɧɬɟɪɟɫɨɜɚɧɧɵɯ ɥɢɰ ɜ ɪɚɦɤɚɯ 

ɞɨɫɬɭɩɚ ɤ ɤɭɥɶɬɭɪɧɨɦɭ ɧɚɫɥɟɞɢɸ ɩɪɢɦɟɧɹɸɬɫɹ ɪɚɡɥɢɱɧɵɟ ɡɚɤɨɧɨɞɚɬɟɥɶɧɵɟ 

ɪɟɲɟɧɢɹ ɜ ɨɛɥɚɫɬɢ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ. ɉɪɢɦɟɧɢɬɟɥɶɧɨ ɤ ɫɢɪɨɬɫɤɢɦ 

ɩɪɨɢɡɜɟɞɟɧɢɹɦ ɦɨɠɧɨ ɜɵɞɟɥɢɬɶ ɫɥɟɞɭɸɳɢɟ ɩɨɞɯɨɞɵ, ɤɨɬɨɪɵɟ ɛɵɥɢ 

ɭɫɬɚɧɨɜɥɟɧɵ ɢ ɨɛɨɛɳɟɧɵ ɜ ɪɟɡɭɥɶɬɚɬɟ ɩɪɨɜɟɞɟɧɧɨɝɨ ɢɫɫɥɟɞɨɜɚɧɢɹ:  

1) ɭɫɬɚɧɨɜɥɟɧɢɟ ɫɩɟɰɢɚɥɶɧɵɯ ɨɝɪɚɧɢɱɟɧɢɣ ɢɫɤɥɸɱɢɬɟɥɶɧɨɝɨ ɩɪɚɜɚ, 

ɤɨɬɨɪɵɟ ɩɨɡɜɨɥɹɸɬ ɢɫɩɨɥɶɡɨɜɚɬɶ ɫɢɪɨɬɫɤɢɟ ɩɪɨɢɡɜɟɞɟɧɢɹ ɛɟɡ ɫɨɝɥɚɫɢɹ 
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ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ. Ɍɚɤɨɣ ɩɨɞɯɨɞ ɧɚɯɨɞɢɬ ɨɬɪɚɠɟɧɢɟ ɜ Ⱦɢɪɟɤɬɢɜɟ ȿɋ 2012/28, 

ɫɨɝɥɚɫɧɨ ɤɨɬɨɪɨɣ ɧɟɤɨɦɦɟɪɱɟɫɤɢɟ ɨɪɝɚɧɢɡɚɰɢɢ ɦɨɝɭɬ ɢɫɩɨɥɶɡɨɜɚɬɶ 

ɩɪɨɢɡɜɟɞɟɧɢɹ-ɫɢɪɨɬɵ ɞɥɹ ɞɨɫɬɢɠɟɧɢɹ ɩɨɫɬɚɜɥɟɧɧɵɯ ɩɟɪɟɞ ɧɢɦɢ ɨɛɳɟɫɬɜɟɧɧɨ-

ɡɧɚɱɢɦɵɯ ɰɟɥɟɣ ɛɟɡ ɧɟɨɛɯɨɞɢɦɨɫɬɢ ɡɚɤɥɸɱɚɬɶ ɥɢɰɟɧɡɢɨɧɧɵɟ ɞɨɝɨɜɨɪɵ ɢɥɢ 

ɩɨɥɭɱɚɬɶ ɫɩɟɰɢɚɥɶɧɨɟ ɪɚɡɪɟɲɟɧɢɟ, ɤɪɨɦɟ ɬɨɝɨ, ɬɚɤɚɹ ɦɨɞɟɥɶ ɪɟɝɭɥɢɪɨɜɚɧɢɹ 

ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ ɡɚɤɪɟɩɥɟɧɚ ɜ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɟ ɉɨɥɶɲɢ. 

2) ɢɫɤɥɸɱɟɧɢɹ ɜ ɨɬɧɨɲɟɧɢɢ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ, ɫɪɟɞɫɬɜ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ ɢ 

ɜɨɡɦɟɳɟɧɢɹ ɭɳɟɪɛɚ. Ɍɚɤɭɸ ɫɢɫɬɟɦɭ ɩɪɟɞɥɚɝɚɟɬ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨ ɨɮɨɪɦɢɬɶ 

Ȼɸɪɨ ɚɜɬɨɪɫɤɨɝɨ ɩɪɚɜɚ ɋɒȺ, ɧɚ ɩɪɚɤɬɢɤɟ ɠɟ ɜ ɋɒȺ ɤ ɫɢɪɨɬɫɤɢɦ 

ɩɪɨɢɡɜɟɞɟɧɢɹɦ ɩɪɢɦɟɧɹɟɬɫɹ ɞɨɤɬɪɢɧɚ ɞɨɛɪɨɫɨɜɟɫɬɧɨɝɨ ɢɫɩɨɥɶɡɨɜɚɧɢɹ. 

3) ɤɨɥɥɟɤɬɢɜɧɨɟ (ɩɪɚɤɬɢɤɭɟɬɫɹ ɜ ɫɤɚɧɞɢɧɚɜɫɤɢɯ ɫɬɪɚɧɚɯ, ɜɨ Ɏɪɚɧɰɢɢ ɢ ɜ 

Ƚɟɪɦɚɧɢɢ) ɢ ɩɪɢɧɭɞɢɬɟɥɶɧɨɟ (ɯɚɪɚɤɬɟɪɧɨ ɞɥɹ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ, Ʉɚɧɚɞɵ ɢ 

ȼɟɧɝɪɢɢ) ɥɢɰɟɧɡɢɪɨɜɚɧɢɟ. 

ɇɟɨɛɯɨɞɢɦɨ ɬɚɤɠɟ ɨɬɦɟɬɢɬɶ, ɱɬɨ ɞɥɹ ɨɛɟɫɩɟɱɟɧɢɹ ɞɨɫɬɭɩɚ ɤ ɫɢɪɨɬɫɤɢɦ 

ɩɪɨɢɡɜɟɞɟɧɢɹɦ ɜɨ ɦɧɨɝɢɯ ɫɬɪɚɧɚɯ ɞɨɩɨɥɧɢɬɟɥɶɧɨ ɤɨ ɜɫɟɦ ɩɟɪɟɱɢɫɥɟɧɧɵɦ 

ɜɵɲɟ ɩɨɞɯɨɞɚɦ ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɩɪɟɞɩɪɢɧɢɦɚɸɬɫɹ ɫɥɟɞɭɸɳɢɟ ɦɟɪɵ: 

ɫɨɡɞɚɸɬɫɹ ɢɧɮɨɪɦɚɰɢɨɧɧɵɟ ɪɟɟɫɬɪɵ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɡɚɤɨɧɨɞɚɬɟɥɶɧɨ 

ɡɚɤɪɟɩɥɹɟɬɫɹ ɦɟɯɚɧɢɡɦ ɡɚɳɢɬɵ ɢ ɜɨɡɧɚɝɪɚɠɞɟɧɢɹ ɩɪɚɜɨɨɛɥɚɞɚɬɟɥɟɣ ɫɢɪɨɬɫɤɢɯ 

ɩɪɨɢɡɜɟɞɟɧɢɣ, ɚ ɬɚɤɠɟ ɩɪɟɞɭɫɦɚɬɪɢɜɚɸɬɫɹ ɭɫɥɨɜɢɹ ɩɨ ɡɚɳɢɬɟ ɞɨɛɪɨɫɨɜɟɫɬɧɵɯ 

ɩɨɥɶɡɨɜɚɬɟɥɟɣ, ɤɨɬɨɪɵɟ ɩɪɨɜɟɥɢ ɧɟɨɛɯɨɞɢɦɵɣ ɩɨɢɫɤ ɚɜɬɨɪɨɜ ɩɪɨɢɡɜɟɞɟɧɢɣ-

ɫɢɪɨɬ ɢ ɢɦɟɸɬ ɨɛɨɫɧɨɜɚɧɧɵɟ ɩɪɢɱɢɧɵ ɢɯ ɢɫɩɨɥɶɡɨɜɚɧɢɹ. 

Ȼɨɥɟɟ ɬɨɝɨ, ɜ ɞɨɤɬɪɢɧɟ ɩɪɟɞɥɚɝɚɸɬɫɹ ɢ ɞɪɭɝɢɟ ɜɬɨɪɨɫɬɟɩɟɧɧɵɟ ɫɩɨɫɨɛɵ 

ɪɟɲɟɧɢɹ ɩɪɨɛɥɟɦɵ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɤɨɬɨɪɵɟ ɩɨɤɚ ɧɟ ɧɚɲɥɢ 

ɡɚɤɨɧɨɞɚɬɟɥɶɧɨɝɨ ɡɚɤɪɟɩɥɟɧɢɹ.  

Ɋɹɞ ɚɜɬɨɪɨɜ ɧɚɫɬɚɢɜɚɟɬ ɧɚ ɩɪɢɦɟɧɟɧɢɢ ɞɨɤɬɪɢɧɵ adverse possession ɤ 

ɫɢɪɨɬɫɤɢɦ ɩɪɨɢɡɜɟɞɟɧɢɹɦ, ɨɞɧɚɤɨ, ɧɟ ɭɱɢɬɵɜɚɹ ɧɟɜɨɡɦɨɠɧɨɫɬɶ ɨɩɪɟɞɟɥɟɧɢɹ 

ɮɚɤɬɢɱɟɫɤɨɝɨ ɜɥɚɞɟɧɢɹ ɧɟɦɚɬɟɪɢɚɥɶɧɵɦ ɚɤɬɢɜɨɦ, ɚ ɬɚɤɠɟ ɟɝɨ 

ɢɫɤɥɸɱɢɬɟɥɶɧɨɫɬɶ. ɇɟɤɨɬɨɪɵɟ ɭɱɟɧɵɟ ɩɪɟɞɥɚɝɚɸɬ ɭɫɬɚɧɨɜɢɬɶ ɪɟɠɢɦ 

ɨɛɹɡɚɬɟɥɶɧɨɣ ɪɟɝɢɫɬɪɚɰɢɢ ɩɪɚɜ ɚɜɬɨɪɚ ɧɚ ɩɪɨɢɡɜɟɞɟɧɢɟ, ɚ ɬɚɤɠɟ ɩɪɟɞɭɫɦɨɬɪɟɬɶ 

ɫɨɤɪɚɳɟɧɢɟ ɫɪɨɤɚ ɨɯɪɚɧɵ ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ. ɉɨ ɧɚɲɟɦɭ ɦɧɟɧɢɸ, ɡɚɤɪɟɩɥɟɧɢɟ 
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ɬɚɤɨɝɨ ɪɨɞɚ ɩɨɥɨɠɟɧɢɣ ɢɞɟɬ ɜ ɪɚɡɪɟɡ ɫ ɦɢɪɨɜɵɦɢ ɬɟɧɞɟɧɰɢɹɦɢ ɪɚɡɜɢɬɢɹ ɫɮɟɪɵ 

ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ: ɨɛɟɫɩɟɱɢɜɚɬɶ ɚɜɬɨɦɚɬɢɱɟɫɤɨɟ ɜɨɡɧɢɤɧɨɜɟɧɢɟ 

ɚɜɬɨɪɫɤɢɯ ɩɪɚɜ ɫ ɦɨɦɟɧɬɚ ɫɨɡɞɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɹ ɢ ɩɨɫɬɨɹɧɧɨ ɭɜɟɥɢɱɢɜɚɬɶ 

ɫɪɨɤ ɨɯɪɚɧɵ ɩɪɨɢɡɜɟɞɟɧɢɣ.  

ȼ Ɋɨɫɫɢɣɫɤɨɣ Ɏɟɞɟɪɚɰɢɢ ɡɚɤɨɧɨɞɚɬɟɥɶɧɨ ɧɟ ɡɚɤɪɟɩɥɟɧɚ ɜɨɡɦɨɠɧɨɫɬɶ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɫɢɪɨɬɫɤɢɯ ɩɪɨɢɡɜɟɞɟɧɢɣ, ɨɞɧɚɤɨ ɤ ɬɚɤɢɦ ɨɛɴɟɤɬɚɦ ɚɜɬɨɪɫɤɢɯ ɢ 

ɫɦɟɠɧɵɯ ɩɪɚɜ ɢɫɯɨɞɹ ɢɡ ɞɟɣɫɬɜɭɸɳɟɝɨ ɧɨɪɦɚɬɢɜɧɨ-ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɢɪɨɜɚɧɢɹ 

ɫɮɟɪɵ ɢɧɬɟɥɥɟɤɬɭɚɥɶɧɨɣ ɫɨɛɫɬɜɟɧɧɨɫɬɢ ɦɨɝɭɬ ɩɪɢɦɟɧɹɬɶɫɹ, ɜɨ-ɩɟɪɜɵɯ, 

ɩɪɚɜɢɥɚ ɨ ɫɜɨɛɨɞɧɨɦ ɢɫɩɨɥɶɡɨɜɚɧɢɢ, ɚ, ɜɨ-ɜɬɨɪɵɯ, ɩɪɚɜɢɥɚ ɨɛ ɨɪɝɚɧɢɡɚɰɢɹɯ ɩɨ 

ɤɨɥɥɟɤɬɢɜɧɨɦɭ ɭɩɪɚɜɥɟɧɢɸ ɩɪɚɜɚɦɢ. 

Ʉɪɨɦɟ ɬɨɝɨ, ɜ ɧɚɫɬɨɹɳɢɣ ɦɨɦɟɧɬ ɜ Ɋɨɫɫɢɢ ɩɪɟɞɥɚɝɚɟɬɫɹ ɧɚ 

ɡɚɤɨɧɨɞɚɬɟɥɶɧɨɦ ɭɪɨɜɧɟ ɡɚɤɪɟɩɢɬɶ ɫɨɜɟɪɲɟɧɧɨ ɭɧɢɤɚɥɶɧɵɣ ɫɩɨɫɨɛ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɩɪɨɢɡɜɟɞɟɧɢɣ-ɫɢɪɨɬ, ɨɬɥɢɱɧɵɣ ɨɬ ɭɠɟ ɫɮɨɪɦɢɪɨɜɚɜɲɢɯɫɹ ɜ 

ɞɪɭɝɢɯ ɫɬɪɚɧɚɯ ɢ ɞɨɤɬɪɢɧɟ. ɋɨɝɥɚɫɧɨ ɧɨɜɨɦɭ ɩɪɨɟɤɬɭ ɩɪɟɞɥɚɝɚɟɬɫɹ ɜɧɟɞɪɢɬɶ 

ɫɢɫɬɟɦɭ ɩɨɥɭɱɟɧɢɹ ɪɚɡɪɟɲɟɧɢɣ ɧɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɨɩɪɟɞɟɥёɧɧɵɯ ɨɛɴɟɤɬɨɜ 

ɚɜɬɨɪɫɤɢɯ ɢ ɫɦɟɠɧɵɯ ɩɪɚɜ, ɚɜɬɨɪɨɜ ɤɨɬɨɪɵɯ ɧɟ ɭɞɚɥɨɫɶ ɭɫɬɚɧɨɜɢɬɶ, ɛɟɡ 

ɡɚɤɥɸɱɟɧɢɹ ɥɢɰɟɧɡɢɨɧɧɵɯ ɞɨɝɨɜɨɪɨɜ, ɧɨ ɫ ɩɪɟɞɜɚɪɢɬɟɥɶɧɨɣ ɜɵɩɥɚɬɨɣ 

ɤɨɦɩɟɧɫɚɰɢɨɧɧɵɯ ɜɨɡɧɚɝɪɚɠɞɟɧɢɣ ɭɩɨɥɧɨɦɨɱɟɧɧɨɦɭ ɨɪɝɚɧɭ. 
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