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ABSTRACT

In this paper various current criminal schemes that lead to non-
payment of wages and to understating payments to social funds
are revealed. The methodology of judicial economic expertise is
discussed. It is proved that the economic crime investigation
should be based on the criminological component, which, in its
turn, in terms of economic crimes depends on the influence of
many factors, including the external environment. In Russia, the
informal labor market is steadily growing, which makes it
necessary to prove the fact of labor relations itself, and on its
basis, non-payment of wages. It is necessary to secure at the level
of the Constitution a ban on informal work. It is also advisable to
introduce criminal liability for the use of informal labor. All
crimes in the sphere of remuneration are divided into four groups,
each of which implies its own specific forensic investigation
methods. While conducting judicial economic expertise in
investigating labor remuneration crimes, it is advisable not only to
rely on the seizure and analysis of accounting documents, but also
to examine carefully all the elements of social and labor relations
at the level of an enterprise. It is also necessary to analyze the
activities of a company as a whole in order to understand the
causes and to find out the scheme of the crime while investigating
any economic crimes.
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1 Introduction

The right to labor remuneration is guaranteed by the Constitution
of the Russian Federation [1], and in accordance with Art. 22 of
the Labor Code of the Russian Federation the employer is obliged
to pay the full due wages within the time limits established by law
[16]. Failure to pay wages is a direct violation of the rights of
citizens, for which both administrative and criminal liability is
provided.
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In this paper labor remuneration offenses investigation
methods and criminal penalties for wages and related social
contributions crimes in the Russian Federation are considered

Since 1999 Art. 145.1. Of the Criminal Code of the Russian
Federation “Non-payment of salaries, pensions, scholarships,
allowances and other payments” has been introduced, according
to which sanctions (up to imprisonment) for partial or full failure
to pay these payments are to be imposed [17]. Sanctions of Art.
145.1 refer to employers who delay wages fully or partially for
more than three months under condition that it has been proved
they had the possibility of covering debts to employees, meaning,
in economic terms, they had their own funds. Companies that did
not have them are not covered by this article and are taken into
account by Federal State Statistic Service as companies and
organizations that have their salary arrears unpaid on time due to
lack of their own funds or non-transferred money from the budget.
So, on June 1, 2018, according to information provided by
organizations (not related to small businesses), the total wage
arrears in the range of observed economic activities amounted to
2817.8 million rubles [5].

2 The State of the Art

Judicial practice referring this article has already been established,
and in general it boils down to the fact that the employer, having
entered into an employment agreement (labor or civil law
contract) and having actual opportunities to pay off payment
arrears, did not do it. For example, the sentence of the magistrate
of the judicial district No. 310 of the Rostokino district of
Moscow in regard to part 2 of article 145.1 of the Criminal Code
of the Russian Federation “Full failure to pay more than two
months wages, pensions, scholarships, allowances and other
statutory payments or payment of wages over two months below
the federal minimum wage, committed out of mercenary or other
personal interest by the head of the organization, by an individual
employer, by the head of a branch, representative office or other
body of a structural unit of the organization "[11]; sentence of
June 5, 2017 in case No. 1-17 / 2017, judicial district No. 136 of
the Dzerzhinsky District of VVolgograd (\Volgograd Region) [10],
etc.

Investigation of such crimes is carried out in accordance with
the methodological recommendations on the appointment of
forensic economic examinations conducted in the framework of
criminal cases initiated on the basis of the elements of crimes
provided for by article 145.1 of the Criminal Code of the Russian
Federation “Non-payment of wages, pensions, scholarships,
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allowances and other payments”. According to these
recommendations, under the forensic economic examination
under the article in question is meant a study of the content of
accounting records on charges, withholdings and salaries,
pensions, scholarships, allowances and other payments to be paid
[3].

However, in practice, this approach to the classification and
detection of crimes in the sphere of wages does not fully reflect
the real state of affairs. In modern reality entrepreneurs rarely
directly resort to non-payment of wages. Today they come up
with much more complicated schemes, for the investigation of
which it is impossible to limit oneself only to the withdrawal and
analysis of accounting documents. Accordingly, the methods of
forensic economic examination should be constantly upgraded.

The most frequent cases of offenses related to non-payment of
insurance premiums are the intentional reduction of the taxable
basis for calculating social insurance premiums. Everyone knows
that such results are achieved through the partial or full payment
of wages ”in the envelope”. This is the main reason for the
shortage of extra-budgetary funds. However the procedure for
identifying and investigating such cases is extremely difficult.

Thus the criminal law characteristics of crimes in the sphere of
remuneration are given in Art. 145.1 and 198, 199 of the Criminal
Code of the Russian Federation. Accordingly, the methods of
investigating such crimes and conducting economic forensic
examinations are focused on the content of these articles.
However, as mentioned above, the practice of modern crimes in
the field of labor remuneration is much wider, and it is no longer
possible to limit ourselves to such unambiguous and simple
methods of classifying crimes and methods of their detection.

For a detailed analysis of these crimes, one must first refer to
their criminological basis. The basic principle of forensic
examinations should consist in their connection with the
criminological component. Economic crimes in general and
remuneration represent a very narrow and specific direction. The
roots of such crimes are in the influence of economic factors, both
external and internal, on the activities of economic entities.

3 Case study

Now let us take a closer look at the payment phenomena that are
currently occurring in business as a response to new challenges
and economic pressure. At the present moment it is extremely
difficult to classify them as offenses of employers taking into
account the current articles of the Criminal Code and methods of
their investigation.

3.1 The first case study

Reducing the wages cost by transferring employees to part-time
job, although the employee performs a much larger amount of
work being busy all the day at work, and maybe even longer,
nevertheless he is paid wages at the rate of a certain share, and the
rest is given out “in an envelope”. It is impossible not to agree that
this type of offense is extremely difficult to establish and it is even
harder to prove in court.
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One cannot be limited to withdrawal and analysis of
accounting documents only. This is just the case the documents
will be correct, and the employer will be finally right. Although
with such an action of the employer, at a minimum, social
insurance premiums are lowered (not to mention the violation of
the rights of the employee). Their underpayment is just a
percentage of that part of wages, which is remunerated “in the
envelope”. In this case the following method can be proposed as a
method of carrying out judicial economic examinations: a
comparison of the actual amount of fulfilled work to labor
standards per unit of time; obtaining information from colleagues
or external partners who can confirm the time that the employee
actually was present at a work place or performed labor functions.

One can also use data of an access system, fixing the arrival
and departure of the employee. It is important to examine the
records of the receipt of the necessary equipment or clothing as
this records the time. For example in one company providing
security unpaid overtime was proved only after analyzing the time
of receipt and return of weapons. It is necessary to examine the
number of meetings held by the employee, negotiated agreements
with partners and other similar actions that will give unconditional
evidence of the amount of work performed.

It is important to pay attention to such an assessment tool as
labor standards. Judicial instances do not always resort to them
during an investigation, while labor standards in sectoral tariff
agreements exist or are established as recommended by industry.
In any case they are reasonable indicators of how many units of
products (services or any useful actions) a worker must perform
for a certain period of time or how much time he must perform a
particular job.

The offense to transfer the employee to part-time job while he
performs full-time work can be classified under Art. 198, 199 of
the Criminal Code of the Russian Federation [17], but the
punishment is possible only for tax evasion of a large scale taking
into account the total arrears amount of taxes, fees and insurance
contributions to the Federal Tax Service.

3.2 The second case study

The employee is not officially employed, and the employer has
delayed or failed to pay wages, or has not paid the due amount
that was negotiated in advance. It should be noted that the
initiation of proceedings under Art. 145.1 is possible only if the
employer has entered into an employment agreement with a
worker (civil law agreement) and for some reason did not pay him
(or delayed payments for more than three months). However, in
the modern Russian economy under the conditions of the informal
labor market there are a numerous offenses in this respect, so that
no labor agreements are negotiated in principle, although all labor
relations attributes are evident. In the case of non-payment of
wages or understating its size (as a result, non-accrual and non-
payment of social insurance premiums), all standard methods of
investigation and forensic examinations fail.

First of all it is necessary to understand whether it is possible
to see here an offense on the part of the employer: after all, if
there is no labor agreement with the employee, then there is no
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payment either. However, labor relations can, if desired, be
proved: the testimony of witnesses, video reports, documents,
services rendered or products manufactured or work performed,
etc.

According to the authors, non-execution of labor relations with
an employee seriously violates the constitutional rights of the
latter. Today a lot is said about the re-qualification of relations
between an employee and an employer from civil law to labor law,
if the performance of labor functions is systematic, the employee
is subject to the requirements of labor regulations and working
conditions of the organization. At the same time, the registration
of civil law relations in the sphere of labor is a much smaller
violation of the rights of workers, rather than their full legal non-
execution.

It seems to us crucial to introduce the criminal liability of the
employer for violations of the fundamental rights of the employee.
Art. 37 of the Constitution of the Russian Federation states:
“Everyone has the right to work in conditions that meet safety and
hygiene requirements, to remuneration for work without any
discrimination and not lower than the minimum wage established
by federal law, as well as the right to protection against
unemployment” [1]. However, even the Constitution does not
specify that every citizen should have the right to work within the
framework of existing labor legislation and in accordance with it.
Labor outside the scope of formal labor relations should be
constitutionally prohibited, as well as forced labor.

In accordance with this, the authors insist the employer must
be held criminally liable if the fact of the use of officially
unformed employees is proved. However, today there is a legal
opportunity to prove the existence of labor relationship between
an employee and an employer and to prosecute him only for non-
payment of wages under article 145.1 of the Criminal Code of the
Russian Federation forgetting about the violation of the citizen
rights under such conditions. Informal labor activity may have
other negative impact on an employee, for example, injuries or
illnesses resulting from unformed labor are not regulated by law.

The very fact of the proliferation of the illegal labor market
and the social insecurity of such workers is noted by some foreign
scientists. For example, Johanna Wallisto, an expert at the
Development Monitoring Center in Estonia, believes that the
organization of labor has changed so much over the past decades
that it is becoming more and more difficult to define
subordination and related labor relations. “Those who work on the
basis of an employment contract are most protected: their
protection derives from labor relations and social insurance. For
other types of labor relations, such protection is currently absent.
From the point of view of Estonian labor law, many people are
not employed, for example, on the basis of a contract of obligation
or via platforms. At the same time, they also need protection and
social guarantees if the appropriate type of work becomes their
main type of work ”[9]. Thus, work in such conditions is not
regulated by the rules of law and, of course, it contradicts the
fundamental rights of a citizen in a social state, which must be
fixed, first of all, by the constitution.
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3.3 The third case study

The third situation demonstrates a more complicated, even
knowledge-intensive method. Employers can use a completely
legitimate way for costs optimization, namely rationing labor, that
is setting standards for time, production, maintenance, etc.
According to Art. 159 of the Labor Code of the Russian
Federation, it is the right of the employer, and according to the
same article the employer independently organizes the rationing
of labor at a commercial enterprise [16]. Thus, the new calculated
labor standards will be such that, for objective reasons, some of
the workers are transferred to part-time job, with a corresponding
proportional reduction in wages, which in this case is not needed
to be covered by extra cash. Actually the majority of workers will
fail to complete their work within working hours (since the labor
standards are exceeded) and thus will be forced to work overtime.

Today labor standards are measured by very subjective
methods that are not strictly regulated. And the experimental-
static method of labor valuation is generally calculated on the
basis of the knowledge of the rate-setter himself and previously
established standards, or the definition of standards is based on
data obtained from equipment technical certificates, from other
enterprises, considering typical labor standards in the industry, etc.
It is extremely difficult to investigate such offenses. After all, in
order to evaluate the regulations on the labor rationing the
forensic expert must possess serious background in labor
economics.

3.4 The fourth case study

The employer does not pay wages for the reasons mentioned at
the beginning: due to the lack of his own funds. At the same time,
it is not a secret to anyone that many organizations, before
declaring themselves bankrupt or ceasing to pay wages, withdraw
assets from the organization, or at least liquid assets.

In addition, some of them start-up a new firm (and not just
one) into which accounts counterparties funds can be transferred.
Then, formally, according to the documents, the “bankrupt”
company has no its own funds, and it can formally escape
responsibility. In order to perform a forensic economic
examination it is necessary to track all the transactions of a
“bankrupt” company and to carry out thorough analysis, to
examine its counterparties as well. It is necessary to find out
whether there has been a sudden funds increase in accounts of
counterparties, especially if their managers are affiliates with
respect to the company under study.

4 Discussion

Great attention should be paid to the analysis of the structure and
amount of debts receivable, and if it has increased, then it is
necessary to find out the reasons for this. Of course, in the course
of such an investigation, other offenses from the category of
economic crimes may also come to light. However, when
investigating economic crimes and carrying out a forensic
economic examination, the mail principle should be the integrity
and indivisibility of the organization’s economic activities. And



DEFIN-2020, 19-20, March, 2020, Saint-Petersburg

the main methods of judicial economic expertise are analysis and
synthesis. The analysis presumes the division of economic activity
into elements and the study of each of them separately. Whereas
synthesis is the accumulation of all the parts into a single whole
and the definition of a general concept or logic of the activity of
the organization as a whole, on the basis of which one can
understand the criminological basis of the crime, and then its
scheme.

The letter of the Federal Tax Service of Russia dated July 13,
2017 No. ED-4-2 / 13650 “On the direction of guidelines for
establishing circumstances during tax and procedural inspections
that indicate intent in the actions of taxpayer officials, aimed at
the non-payment of taxes (fees)” [6] (together with the
“Methodical recommendations “On the study and proof of the
facts of deliberate non-payment or incomplete payment of the tax
(fee)”, approved by the Russian IC, FTS of Russia [2]) can be
used as a tool for performing judicial economic examinations.
This document sets out in details many business schemes for the
purpose of tax evasion. However, a similar document should be
developed outlining current illegal business schemes that allow an
employer to commit wages offenses.

5 Conclusion

In conclusion it should be noted that establishing such
responsibility, including criminal liability, for offenses in the area
of intended reducing the taxable base for social insurance
premiums, the government, of course, aims to withdraw the labor
market from the informal sector and to increase the
extrabudgetary funds surplus. However, in practice, competitors
and detractors of the company get an effective competition tool.
And one more additional problem arises for business.

According to the authors, proposals in the field of tightening or
any change in punishment for economic crimes should be based
on a criminological study of its causes, incentives and
consequences. The criminalistic component of any offense or
crime is based on its criminological basis, so the punishment
should logically follow from the cause, so as not to give rise to
abuses and various perverted forms of its use, especially when it
comes to economic crimes.

Nevertheless it seems highly unlikely that tougher penalties for
concealing the taxable base for social insurance premiums will
lead to the expected significant increase in extrabudgetary funds.
Thus, in this paper typical labor remuneration offenses are
revealed, methods for investigating these offenses are formulated,
legislation amendments to prevent unfair practices are proposed.
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