
Ɏɟɞɟɪɚɥɶɧɨɟ ɝɨɫɭɞɚɪɫɬɜɟɧɧɨɟ ɚɜɬɨɧɨɦɧɨɟ 
ɨɛɪɚɡɨɜɚɬɟɥɶɧɨɟ ɭɱɪɟɠɞɟɧɢɟ 

ɜɵɫɲɟɝɨ ɩɪɨɮɟɫɫɢɨɧɚɥɶɧɨɝɨ ɨɛɪɚɡɨɜɚɧɢɹ 
«ɋɂȻɂɊɋɄɂɃ ɎȿȾȿɊȺɅɖɇɕɃ ɍɇɂȼȿɊɋɂɌȿɌ» 

 

ɘɪɢɞɢɱɟɫɤɢɣ ɢɧɫɬɢɬɭɬ 
ɢɧɫɬɢɬɭɬ 

Ʉɚɮɟɞɪɚ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ 
ɤɚɮɟɞɪɚ 

 

 
ɍɌȼȿɊɀȾȺɘ                      
Ɂɚɜɟɞɭɸɳɢɣ ɤɚɮɟɞɪɨɣ 
______  Ɍ.ɘ. ɋɢɞɨɪɨɜɚ 
 ɩɨɞɩɢɫɶ      ɢɧɢɰɢɚɥɵ, ɮɚɦɢɥɢɹ  
« _____»   ________  20 ___ ɝ. 

 

   
   

ȻȺɄȺɅȺȼɊɋɄȺə ɊȺȻɈɌȺ 
 

40.03.01 ɘɪɢɫɩɪɭɞɟɧɰɢɹ, 40.03.01.01 Ɇɟɠɞɭɧɚɪɨɞɧɨɟ ɢ ɢɧɨɫɬɪɚɧɧɨɟ ɩɪɚɜɨ 
     ɤɨɞ  –  ɧɚɢɦɟɧɨɜɚɧɢɟ ɧɚɩɪɚɜɥɟɧɢɹ 

 
 
 
 

ɘɪɢɫɞɢɤɰɢɹ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ 
ɬɟɦɚ  

 
                   
 
 
 
 

Ɋɭɤɨɜɨɞɢɬɟɥɶ   ɤ.ɸ.ɧ., ɞɨɰɟɧɬ ɤɚɮɟɞɪɵ  ȼ.ȼ. Ɍɟɪɟɲɤɨɜɚ 
 ɩɨɞɩɢɫɶ, ɞɚɬɚ  ɞɨɥɠɧɨɫɬɶ, ɭɱɟɧɚɹ ɫɬɟɩɟɧɶ  ɢɧɢɰɢɚɥɵ, ɮɚɦɢɥɢɹ 

ȼɵɩɭɫɤɧɢɤ     ɋ.ȿ. Ɏɨɦɢɧɚ 
 ɩɨɞɩɢɫɶ, ɞɚɬɚ    ɢɧɢɰɢɚɥɵ, ɮɚɦɢɥɢɹ 

 

 

 

Ʉɪɚɫɧɨɹɪɫɤ 2020 



2 

 

ɋɨɞɟɪɠɚɧɢɟ 

ȼɜɟɞɟɧɢɟ ....................................................................................................................... 3 

Ƚɥɚɜɚ 1. ɉɪɟɫɥɟɞɨɜɚɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ ........................................ 6 

§ 1.1 Ɉɫɭɳɟɫɬɜɥɟɧɢɟ ɧɚɰɢɨɧɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ ............................................................................... 6 

§ 1.2 ɘɪɢɫɞɢɤɰɢɹ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ ɜ ɨɬɧɨɲɟɧɢɢ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ ............................................................................. 22 

Ƚɥɚɜɚ 2. Ɉɫɭɳɟɫɬɜɥɟɧɢɟ ɸɪɢɫɞɢɤɰɢɢ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ ......... 34 

§ 2.1 Ɋɟɚɥɢɡɚɰɢɹ ɩɪɢɧɰɢɩɚ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ................................................ 34 

§ 2.2 ɘɪɢɫɞɢɤɰɢɹ Ɇɍɋ ɜ ɨɬɧɨɲɟɧɢɢ ɝɪɚɠɞɚɧ ɝɨɫɭɞɚɪɫɬɜ, ɧɟ ɹɜɥɹɸɳɢɯɫɹ 

ɭɱɚɫɬɧɢɤɚɦɢ ɋɬɚɬɭɬɚ ............................................................................................. 52 

Ɂɚɤɥɸɱɟɧɢɟ ................................................................................................................ 66 

ɋɩɢɫɨɤ ɢɫɩɨɥɶɡɨɜɚɧɧɵɯ ɢɫɬɨɱɧɢɤɨɜ ...................................................................... 71 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



3 

 

ȼɜɟɞɟɧɢɟ 

ɋɨɡɞɚɧɢɟ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ (ɞɚɥɟɟ – Ɇɍɋ, ɋɭɞ) ɫ 

ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɟɣ ɛɵɥɨ ɛɨɥɶɲɢɦ ɜɤɥɚɞɨɦ ɜ ɪɚɡɜɢɬɢɟ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɚ ɢ ɨɬɜɟɬɨɦ ɧɚ ɜɨɡɪɚɫɬɚɸɳɭɸ 

ɦɟɠɞɭɧɚɪɨɞɧɭɸ ɩɪɟɫɬɭɩɧɨɫɬɶ. ɐɟɥɶɸ Ɇɍɋ ɫɬɚɥɨ ɭɫɬɪɚɧɟɧɢɟ ɛɟɡɧɚɤɚɡɚɧɧɨɫɬɢ 

ɡɚ ɫɚɦɵɟ ɫɟɪɶɟɡɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɜɵɡɵɜɚɸɳɢɟ ɨɛɟɫɩɨɤɨɟɧɧɨɫɬɶ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɨɨɛɳɟɫɬɜɚ ɜ ɰɟɥɨɦ, ɢɡ-ɡɚ ɧɟɠɟɥɚɧɢɹ ɢɥɢ ɧɟɫɩɨɫɨɛɧɨɫɬɢ 

ɫɚɦɢɯ ɝɨɫɭɞɚɪɫɬɜ ɪɚɫɫɥɟɞɨɜɚɬɶ ɢ ɩɪɟɫɥɟɞɨɜɚɬɶ ɜ ɫɭɞɟɛɧɨɦ ɩɨɪɹɞɤɟ ɥɢɰ, 

ɫɨɜɟɪɲɢɜɲɢɯ ɷɬɢ ɩɪɟɫɬɭɩɥɟɧɢɹ. ɉɪɢɧɹɬɢɟ Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ ɨɡɧɚɦɟɧɨɜɚɥɨ 

ɬɚɤɠɟ ɤɨɞɢɮɢɤɚɰɢɸ ɨɛɵɱɧɨɝɨ ɩɪɚɜɚ, ɢ ɪɚɡɜɢɬɢɟ ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɨɫɭɞɢɹ. 

ɇɟɫɦɨɬɪɹ ɧɚ ɬɨ, ɱɬɨ ɜ ɰɟɥɨɦ Ɇɍɋ ɡɚ ɜɫɟ ɜɪɟɦɹ ɟɝɨ ɮɭɧɤɰɢɨɧɢɪɨɜɚɧɢɹ 

ɪɚɫɫɦɨɬɪɟɥ ɧɟɛɨɥɶɲɨɟ ɤɨɥɢɱɟɫɬɜɨ ɞɟɥ1, ɨɧɢ ɫɨɞɟɪɠɚɬ ɩɪɚɜɨɜɵɟ ɩɨɡɢɰɢɢ, 

ɢɦɟɸɳɢɟ ɩɪɚɤɬɢɱɟɫɤɨɟ ɡɧɚɱɟɧɢɟ ɞɥɹ ɪɚɡɜɢɬɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɥɨɜɧɨɝɨ 

ɩɪɚɜɚ. Ɍɚɤ, 9 ɦɚɪɬɚ 2020 ɝ. Ⱥɩɟɥɥɹɰɢɨɧɧɚɹ ɤɚɦɟɪɚ ɋɭɞɚ ɜɵɧɟɫɥɚ ɪɟɲɟɧɢɟ, ɝɞɟ 

ɩɨɞɬɜɟɪɞɢɥɚ ɩɪɢɟɦɥɟɦɨɫɬɶ ɞɟɥɚ ɩɪɨɬɢɜ ɋɚɢɮɚ Ⱥɥɶ-ɂɫɥɚɦɚ Ʉɚɞɞɚɮɢ. ȼ ɞɟɥɟ 

ɨɛɫɭɠɞɚɥɢɫɶ  ɜɨɩɪɨɫɵ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɝɨ ɪɟɠɢɦɚ ɸɪɢɫɞɢɤɰɢɢ Ɇɍɋ. ɇɟɫɦɨɬɪɹ 

ɧɚ ɬɨ, ɱɬɨ ɩɪɢɧɰɢɩ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɜɢɞɢɬɫɹ ɞɨɫɬɚɬɨɱɧɨ ɪɚɡɪɚɛɨɬɚɧɧɵɦ ɜ 

ɬɟɨɪɢɢ, ɩɪɢ ɟɝɨ ɪɟɚɥɢɡɚɰɢɢ ɜɨɡɧɢɤɚɟɬ ɦɧɨɠɟɫɬɜɨ ɪɚɡɧɨɝɥɚɫɢɣ ɦɟɠɞɭ ɋɭɞɨɦ ɢ 

ɝɨɫɭɞɚɪɫɬɜɚɦɢ-ɭɱɚɫɬɧɢɤɚɦɢ ɋɬɚɬɭɬɚ, ɤɨɬɨɪɵɟ ɭɬɜɟɪɠɞɚɸɬ, ɱɬɨ Ɇɍɋ ɧɚɪɭɲɚɟɬ 

ɢɯ ɫɭɜɟɪɟɧɢɬɟɬ.  

ȼɦɟɫɬɟ ɫ ɬɟɦ, ɪɟɲɟɧɢɹ Ɇɍɋ ɜɵɡɵɜɚɸɬ ɧɟɨɞɧɨɡɧɚɱɧɭɸ ɪɟɚɤɰɢɸ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɫɨɨɛɳɟɫɬɜɟ, ɩɨɫɤɨɥɶɤɭ ɸɪɢɫɞɢɤɰɢɹ ɋɭɞɚ ɦɨɠɟɬ 

ɪɚɫɩɪɨɫɬɪɚɧɹɬɶɫɹ ɧɚ ɫɬɪɚɧɵ, ɧɟ ɹɜɥɹɸɳɢɟɫɹ ɭɱɚɫɬɧɢɤɚɦɢ ɋɬɚɬɭɬɚ, ɢ, ɜ ɬɨɦ 

ɱɢɫɥɟ, Ɇɍɋ ɦɨɠɟɬ ɨɬɦɟɧɹɬɶ ɢɦɦɭɧɢɬɟɬɵ ɜɵɫɲɢɯ ɞɨɥɠɧɨɫɬɧɵɯ ɥɢɰ ɬɚɤɢɯ 

ɝɨɫɭɞɚɪɫɬɜ. ɗɬɨ ɫɜɹɡɚɧɨ ɫ ɬɟɦ, ɱɬɨ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɤɨɬɨɪɵɟ ɩɨɩɚɞɚɸɬ ɩɨɞ 

ɸɪɢɫɞɢɤɰɢɸ ɋɭɞɚ, ɱɚɫɬɨ ɫɨɜɟɪɲɚɸɬɫɹ ɥɢɰɚɦɢ, ɧɚɞɟɥɟɧɧɵɦɢ ɨɩɪɟɞɟɥɟɧɧɵɦɢ 

                                                           
1 ɋɭɞɶɢ Ɇɍɋ ɜɵɞɚɥɢ 34 ɨɪɞɟɪɚ ɧɚ ɚɪɟɫɬ. Ȼɥɚɝɨɞɚɪɹ ɫɨɬɪɭɞɧɢɱɟɫɬɜɭ ɫ ɝɨɫɭɞɚɪɫɬɜɚɦɢ 16 ɱɟɥɨɜɟɤ ɛɵɥɢ 
ɡɚɞɟɪɠɚɧɵ ɢ ɩɪɟɞɫɬɚɥɢ ɩɟɪɟɞ ɫɭɞɨɦ. 15 ɱɟɥɨɜɟɤ ɨɫɬɚɸɬɫɹ ɧɚ ɫɜɨɛɨɞɟ. Ɉɛɜɢɧɟɧɢɹ ɛɵɥɢ ɫɧɹɬɵ ɫ 3 ɱɟɥɨɜɟɤ ɢɡ-ɡɚ 
ɢɯ ɫɦɟɪɬɢ. ɋɭɞ ɜɵɧɟɫ 8 ɨɛɜɢɧɢɬɟɥɶɧɵɯ ɩɪɢɝɨɜɨɪɨɜ ɢ 4 ɨɩɪɚɜɞɚɬɟɥɶɧɵɯ ɩɪɢɝɨɜɨɪɚ. Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.icc-cpi.int/about 
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ɜɥɚɫɬɧɵɦɢ ɩɨɥɧɨɦɨɱɢɹɦɢ.2 ȼɨ ɦɧɨɝɢɯ ɨɬɧɨɲɟɧɢɹɯ ɷɬɨ ɹɜɥɹɟɬɫɹ ɨɞɧɨɣ ɢɡ 

ɨɬɥɢɱɢɬɟɥɶɧɵɯ ɱɟɪɬ ɬɚɤɢɯ ɩɪɟɫɬɭɩɥɟɧɢɣ. Ɍɚɤ, 6 ɦɚɹ 2019 ɝ., Ɇɍɋ ɜɵɧɟɫ 

ɪɟɲɟɧɢɟ ɩɨ ɚɩɟɥɥɹɰɢɢ ɂɨɪɞɚɧɢɢ ɩɨ ɞɟɥɭ Ⱥɥɶ-Ȼɚɲɢɪɚ, ɝɞɟ ɭɫɬɚɧɨɜɢɥ, ɱɬɨ ɭ 

ɞɟɣɫɬɜɭɸɳɟɝɨ ɩɪɟɡɢɞɟɧɬɚ ɋɭɞɚɧɚ ɧɟ ɛɵɥɨ ɢɦɦɭɧɢɬɟɬɚ ɨɬ ɭɝɨɥɨɜɧɨɝɨ 

ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɜ Ɇɍɋ. ɉɪɚɤɬɢɱɟɫɤɨɟ ɡɧɚɱɟɧɢɟ ɞɟɥɚ ɜ ɬɨɦ, ɱɬɨ ɷɬɨ ɩɪɢɦɟɪ 

ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ ɫɬɪɚɧ, ɧɟ ɹɜɥɹɸɳɢɯɫɹ ɭɱɚɫɬɧɢɤɚɦɢ 

Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ. 

ɉɪɨɛɥɟɦɵ ɸɪɢɫɞɢɤɰɢɢ Ɇɍɋ ɩɨɞɧɢɦɚɥɢɫɶ ɜ ɪɚɛɨɬɚɯ ɧɟ ɬɨɥɶɤɨ 

ɪɨɫɫɢɣɫɤɢɯ ɭɱɟɧɵɯ Ɉ.ɂ. Ɋɚɛɰɟɜɢɱ, Ⱥ.Ⱥ. Ʌɭɩɭ, ɂ.ɘ. Ɉɫɶɤɢɧɨɣ, Ɋ.Ⱥ. Ʉɚɥɚɦɚɪɹɧ, 

ɂ.Ɇ. Ȼɨɧɞɚɪɟɜɚ, ɂ.ɋ. Ɇɚɪɭɫɢɧɚ, Ⱥ.Ɋ. Ʉɚɸɦɨɜɨɣ ɢ ɞɪ, ɚ ɬɚɤɠɟ ɢ ɜ ɪɚɛɨɬɚɯ 

ɢɧɨɫɬɪɚɧɧɵɯ ɭɱɟɧɵɯ R. Cryer, H. Friman, D. Robinson, E. Wilmshurst, C. Stahn. 

Ɉɞɧɚɤɨ ɭɱɟɧɵɟ ɧɟɪɟɞɤɨ ɥɢɛɨ ɭɞɟɥɹɸɬ ɧɟɞɨɫɬɚɬɨɱɧɨɟ ɜɧɢɦɚɧɢɟ ɸɪɢɫɞɢɤɰɢɢ 

Ɇɍɋ, ɨɝɪɚɧɢɱɢɜɚɹɫɶ ɥɢɲɶ ɫɫɵɥɤɚɦɢ ɧɚ ɩɨɥɨɠɟɧɢɹ ɋɬɚɬɭɬɚ, ɥɢɛɨ 

ɤɨɧɰɟɧɬɪɢɪɭɸɬɫɹ ɢɫɤɥɸɱɢɬɟɥɶɧɨ ɧɚ ɬɟɨɪɟɬɢɱɟɫɤɢɯ ɚɫɩɟɤɬɚɯ ɨɫɭɳɟɫɬɜɥɟɧɢɹ 

ɸɪɢɫɞɢɤɰɢɢ, ɜ ɫɜɹɡɢ ɫ ɱɟɦ, ɜ ɥɢɬɟɪɚɬɭɪɟ ɨɬɫɭɬɫɬɜɭɸɬ ɤɨɦɩɥɟɤɫɧɵɟ 

ɢɫɫɥɟɞɨɜɚɧɢɹ ɩɨ ɞɚɧɧɨɣ ɩɪɨɛɥɟɦɟ.  

Ⱦɚɧɧɚɹ ɪɚɛɨɬɚ ɩɨɫɜɹɳɟɧɚ ɢɫɫɥɟɞɨɜɚɧɢɸ ɜɨɩɪɨɫɨɜ ɨɫɭɳɟɫɬɜɥɟɧɢɹ 

ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ,  ɡɚɤɪɟɩɥɟɧɧɵɯ ɜ 

Ɋɢɦɫɤɨɦ ɫɬɚɬɭɬɟ, ɤɚɤ ɧɚɰɢɨɧɚɥɶɧɵɦɢ ɨɪɝɚɧɚɦɢ, ɬɚɤ ɢ Ɇɍɋ. Ɍɚɤɠɟ 

ɚɧɚɥɢɡɢɪɭɸɬɫɹ ɩɪɨɛɥɟɦɵ ɪɟɚɥɢɡɚɰɢɢ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɋɭɞɚ, ɢ 

ɟɝɨ ɸɪɢɫɞɢɤɰɢɹ ɜ ɨɬɧɨɲɟɧɢɢ ɝɨɫɭɞɚɪɫɬɜ, ɧɟ ɹɜɥɹɸɳɢɯɫɹ ɭɱɚɫɬɧɢɤɚɦɢ ɋɬɚɬɭɬɚ. 

Цɟɥɶ ɢɫɫɥɟɞɨɜɚɧɢɹ – ɚɧɚɥɢɡ ɩɪɚɜɨɜɵɯ ɩɪɨɛɥɟɦ, ɜɨɡɧɢɤɚɸɳɢɯ ɜ 

ɩɪɨɰɟɫɫɟ ɪɟɚɥɢɡɚɰɢɢ ɸɪɢɫɞɢɤɰɢɢ Ɇɍɋ. Ⱦɥɹ ɞɨɫɬɢɠɟɧɢɹ ɭɤɚɡɚɧɧɨɣ ɰɟɥɢ 

ɩɨɫɬɚɜɥɟɧɵ ɫɥɟɞɭɸɳɢɟ ɡɚɞɚɱɢ: 
1. Ɉɩɪɟɞɟɥɢɬɶ ɧɟɞɨɫɬɚɬɤɢ ɧɚɰɢɨɧɚɥɶɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ;  

2. Ⱦɚɬɶ ɤɪɚɬɤɭɸ ɯɚɪɚɤɬɟɪɢɫɬɢɤɭ ɭɧɢɜɟɪɫɚɥɶɧɨɫɬɢ ɦɟɠɞɭɧɚɪɨɞɧɨɣ 

ɭɝɨɥɨɜɧɨɣ ɸɪɢɫɞɢɤɰɢɢ Ɇɍɋ; 

                                                           
2 Commentary of the International Law Commission to Art. 5 of the Draft Code of Crimes (1996), Report of the 
International Law Commission on the work of its 48th Session, UN doc A/51/10, p. 31. [ILC 48th Session Report]. 
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3. Ɋɚɫɫɦɨɬɪɟɬɶ ɬɟɨɪɟɬɢɱɟɫɤɨɟ ɨɛɨɫɧɨɜɚɧɢɟ ɪɟɠɢɦɚ 

ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ, ɢ ɩɪɨɚɧɚɥɢɡɢɪɨɜɚɬɶ ɟɝɨ ɩɪɚɤɬɢɱɟɫɤɭɸ ɪɟɚɥɢɡɚɰɢɸ; 

4. ɉɪɨɚɧɚɥɢɡɢɪɨɜɚɬɶ ɜɨɡɦɨɠɧɨɫɬɢ ɪɚɫɩɪɨɫɬɪɚɧɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ 

Ɇɍɋ ɧɚ ɢɦɦɭɧɢɬɟɬɵ ɜɵɫɲɢɯ ɞɨɥɠɧɨɫɬɧɵɯ ɥɢɰ ɝɨɫɭɞɚɪɫɬɜ, ɧɟ ɹɜɥɹɸɳɢɯɫɹ 

ɭɱɚɫɬɧɢɤɚɦɢ ɋɬɚɬɭɬɚ. 

Ɉɛɴɟɤɬɨɦ ɢɫɫɥɟɞɨɜɚɧɢɹ ɹɜɥɹɸɬɫɹ ɩɪɚɜɨɨɬɧɨɲɟɧɢɹ, ɫɤɥɚɞɵɜɚɸɳɢɟɫɹ 

ɩɪɢ ɜɡɚɢɦɨɞɟɣɫɬɜɢɢ Ɇɍɋ ɢ ɧɚɰɢɨɧɚɥɶɧɵɯ ɨɪɝɚɧɨɜ ɝɨɫɭɞɚɪɫɬɜɚ. 

ɉɪɟɞɦɟɬɨɦ ɞɚɧɧɨɝɨ ɢɫɫɥɟɞɨɜɚɧɢɹ ɹɜɥɹɸɬɫɹ ɭɫɥɨɜɢɹ ɢ ɨɫɧɨɜɚɧɢɹ 

ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ ɋɭɞɚ ɜ ɨɬɧɨɲɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ. 

ɗɦɩɢɪɢɱɟɫɤɨɣ ɛɚɡɨɣ ɞɥɹ ɢɫɫɥɟɞɨɜɚɧɢɹ ɩɨɫɥɭɠɢɥɢ ɪɟɲɟɧɢɹ Ɇɍɋ, 

Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɬɪɢɛɭɧɚɥɚ ɩɨ Ɋɭɚɧɞɟ (ɞɚɥɟɟ – ɆɍɌɊ), Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɬɪɢɛɭɧɚɥɚ ɩɨ ɛɵɜɲɟɣ ɘɝɨɫɥɚɜɢɢ (ɞɚɥɟɟ – ɆɌȻɘ), Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɨɫɬɚɬɨɱɧɨɝɨ ɦɟɯɚɧɢɡɦɚ ɞɥɹ ɭɝɨɥɨɜɧɵɯ ɬɪɢɛɭɧɚɥɨɜ (ɞɚɥɟɟ – ɆɈɆɍɌ), 

ɋɩɟɰɢɚɥɶɧɨɝɨ ɫɭɞɚ ɩɨ ɋɶɟɪɪɚ-Ʌɟɨɧɟ (ɞɚɥɟɟ – ɋɩɟɰɢɚɥɶɧɵɣ ɫɭɞ, ɋɭɞ), 

Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɚ ɈɈɇ (ɞɚɥɟɟ – Ɇɋ ɈɈɇ), ȿɜɪɨɩɟɣɫɤɨɝɨ ɫɭɞɚ ɩɨ ɩɪɚɜɚɦ 

ɱɟɥɨɜɟɤɚ (ɞɚɥɟɟ – ȿɋɉɑ), ɚ ɬɚɤɠɟ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɨɜ, ɧɚɰɢɨɧɚɥɶɧɨɟ 

ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɢ ɞɨɤɬɪɢɧɚɥɶɧɵɟ ɢɫɬɨɱɧɢɤɢ. 

ȼ ɩɪɨɰɟɫɫɟ ɢɫɫɥɟɞɨɜɚɧɢɹ ɢɫɩɨɥɶɡɨɜɚɥɢɫɶ ɪɚɡɥɢɱɧɵɟ ɦɟɬɨɞɵ 
ɩɨɡɧɚɜɚɬɟɥɶɧɨɣ ɞɟɹɬɟɥɶɧɨɫɬɢ, ɜ ɬɨɦ ɱɢɫɥɟ: ɮɨɪɦɚɥɶɧɨ-ɸɪɢɞɢɱɟɫɤɢɣ, 

ɥɨɝɢɱɟɫɤɢɣ, ɢɫɬɨɪɢɤɨ-ɩɪɚɜɨɜɨɣ, ɫɢɫɬɟɦɧɵɣ, ɫɪɚɜɧɢɬɟɥɶɧɨ-ɩɪɚɜɨɜɨɣ. 

ɋɬɪɭɤɬɭɪɚ ɞɚɧɧɨɣ ɪɚɛɨɬɵ ɨɛɭɫɥɨɜɥɟɧɚ ɟё ɫɨɞɟɪɠɚɧɢɟɦ ɢ ɩɪɟɞɫɬɚɜɥɟɧɚ 

ɜɜɟɞɟɧɢɟɦ, ɨɫɧɨɜɧɨɣ ɱɚɫɬɶɸ, ɫɨɫɬɨɹɳɢɯ ɢɡ 2 ɝɥɚɜ, ɡɚɤɥɸɱɟɧɢɟɦ ɢ 

ɛɢɛɥɢɨɝɪɚɮɢɱɟɫɤɢɦ ɫɩɢɫɤɨɦ. 
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Ƚɥɚɜɚ 1. ɉɪɟɫɥɟɞɨɜɚɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ 

§ 1.1 Ɉɫɭɳɟɫɬɜɥɟɧɢɟ ɧɚɰɢɨɧɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ 

ȼ ɫɨɜɪɟɦɟɧɧɨɦ ɦɢɪɟ, ɤɨɝɞɚ ɦɢɥɥɢɨɧɵ ɥɸɞɟɣ ɩɟɪɟɫɟɤɚɸɬ ɝɪɚɧɢɰɵ 

ɪɚɡɥɢɱɧɵɯ ɝɨɫɭɞɚɪɫɬɜ, ɤɚɤ ɧɢɤɨɝɞɚ ɫɬɚɧɨɜɹɬɫɹ ɚɤɬɭɚɥɶɧɵɦɢ ɜɨɩɪɨɫɵ 

ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɝɨɫɭɞɚɪɫɬɜɚɦɢ ɸɪɢɫɞɢɤɰɢɢ ɩɪɢ ɩɪɟɫɥɟɞɨɜɚɧɢɢ ɥɢɰ ɡɚ 

ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ. ɋɭɳɟɫɬɜɭɸɳɚɹ ɢɧɫɬɢɬɭɰɢɨɧɚɥɶɧɚɹ ɫɬɪɭɤɬɭɪɚ 

ɫɭɞɟɛɧɵɯ ɨɪɝɚɧɨɜ ɨɯɜɚɬɵɜɚɟɬ ɤɚɤ ɦɢɧɢɦɭɦ ɱɟɬɵɪɟ ɨɫɧɨɜɧɵɯ ɷɥɟɦɟɧɬɚ: 

ɧɚɰɢɨɧɚɥɶɧɨɟ, ɦɟɠɞɭɧɚɪɨɞɧɨɟ, ɝɢɛɪɢɞɧɨɟ ɢ ɪɟɝɢɨɧɚɥɶɧɨɟ ɩɪɚɜɨɫɭɞɢɟ. 

Ɍɪɚɞɢɰɢɨɧɧɨ, ɧɚɰɢɨɧɚɥɶɧɨɟ ɢ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨɫɭɞɢɟ ɛɵɥɢ ɰɟɧɬɪɚɥɶɧɵɦɢ, 

ɨɞɧɚɤɨ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ ɞɨɥɠɧɨ 

ɨɫɭɳɟɫɬɜɥɹɬɶɫɹ ɜ ɩɟɪɜɭɸ ɨɱɟɪɟɞɶ ɧɚ ɧɚɰɢɨɧɚɥɶɧɨɦ ɭɪɨɜɧɟ.3 ɇɚɰɢɨɧɚɥɶɧɨɟ 

ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɹɜɥɹɟɬɫɹ ɧɟ ɬɨɥɶɤɨ ɨɫɧɨɜɧɵɦ ɫɪɟɞɫɬɜɨɦ ɛɨɪɶɛɵ ɫ 

ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɩɪɟɫɬɭɩɥɟɧɢɹɦɢ, ɧɨ ɢ ɱɚɫɬɨ ɪɚɫɫɦɚɬɪɢɜɚɟɬɫɹ ɜ ɤɚɱɟɫɬɜɟ 

ɧɚɢɛɨɥɟɟ ɩɪɟɞɩɨɱɬɢɬɟɥɶɧɨɝɨ ɜɚɪɢɚɧɬɚ - ɜ ɩɨɥɢɬɢɱɟɫɤɨɦ, ɫɨɰɢɨɥɨɝɢɱɟɫɤɨɦ, 

ɩɪɚɤɬɢɱɟɫɤɨɦ ɢ ɡɚɤɨɧɧɨɦ ɚɫɩɟɤɬɟ – ɞɥɹ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɭɝɨɥɨɜɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ.4  

ɂɡ ɦɧɨɠɟɫɬɜɚ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɱɚɳɟ ɜɫɟɝɨ ɜɧɭɬɪɟɧɧɢɦ 

ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨɦ ɫɬɪɚɧ ɪɟɝɭɥɢɪɭɸɬɫɹ ɢ ɩɪɟɫɥɟɞɭɸɬɫɹ ɜɨɟɧɧɵɟ 

ɩɪɟɫɬɭɩɥɟɧɢɹ.5 ɇɚɢɛɨɥɟɟ ɪɚɧɧɢɦɢ ɩɪɢɦɟɪɚɦɢ ɜɵɫɬɭɩɚɸɬ ɫɭɞɟɛɧɵɟ 

ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɩɨɫɥɟ Ƚɪɚɠɞɚɧɫɤɨɣ ɜɨɣɧɵ ɜ Ⱥɦɟɪɢɤɟ ɜ 1860-ɯ ɝɨɞɚɯ ɢ ɚɧɝɥɨ-

ɛɭɪɫɤɢɯ ɜɨɣɧ ɜ ɤɨɧɰɟ 19 ɢ ɧɚɱɚɥɚ 20 ɜɟɤɨɜ. Ⱦɨɜɨɥɶɧɨ ɧɟɨɯɨɬɧɨɟ ɫɭɞɟɛɧɨɟ 

ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɛɵɥɨ ɩɪɨɜɟɞɟɧɨ ɜ Ƚɟɪɦɚɧɢɢ ɢ Ɍɭɪɰɢɢ ɩɨɫɥɟ ɉɟɪɜɨɣ ɦɢɪɨɜɨɣ 

ɜɨɣɧɵ, ɚ ɬɚɤɠɟ ɫɭɞɟɛɧɵɟ ɩɪɨɰɟɫɫɵ ɜ Ʌɟɣɩɰɢɝɟ ɢ ɜ ɋɬɚɦɛɭɥɟ 

                                                           
3 Cryer, R. Friman, H., Robinson, D. Wilmshurst, E. An Introduction to International Criminal Law and Procedure, 
Second Edition, Cambridge University Press, p. 64. 
4 Ɍɚɦ ɠɟ, p. 67. 
5 Stahn, C., Zeidy M. El and Olásolo, H. ‘The International Criminal Court’s Ad Hoc Jurisdiction Revisited’ (2005) 99 
AJIL 421. 
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(Ʉɨɧɫɬɚɧɬɢɧɨɩɨɥɟ) ɜ 1920-ɯ ɝɨɞɚɯ ɛɵɥɢ ɫɜɹɡɚɧɵ ɫ ɜɨɟɧɧɵɦɢ ɩɪɟɫɬɭɩɥɟɧɢɹɦɢ ɢ 

ɩɪɨɜɨɞɢɥɢɫɶ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɜɧɭɬɪɟɧɧɢɦ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨɦ.6 

ɇɢ ɨɞɢɧ ɤɨɧɮɥɢɤɬ ɧɟ ɜɵɡɜɚɥ ɫɬɨɥɶɤɨ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɟɛɧɵɯ 

ɩɪɟɫɥɟɞɨɜɚɧɢɣ, ɤɚɤ ȼɬɨɪɚɹ ɦɢɪɨɜɚɹ ɜɨɣɧɚ. ɇɟɤɨɬɨɪɵɟ ɢɡ ɩɪɨɰɟɫɫɨɜ ɛɵɥɢ ɩɨ 

ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɩɪɟɫɬɭɩɥɟɧɢɹɦ, ɧɨ ɨɧɢ ɩɨ ɛɨɥɶɲɟɣ ɱɚɫɬɢ ɤɚɫɚɥɢɫɶ «ɨɛɵɱɧɵɯ» 

ɩɪɟɫɬɭɩɥɟɧɢɣ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɧɚɰɢɨɧɚɥɶɧɵɦ ɭɝɨɥɨɜɧɵɦ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨɦ. 

ɉɨɦɢɦɨ  ɬɵɫɹɱɢ ɞɟɥ ɜ Ƚɟɪɦɚɧɢɢ7, ɦɧɨɝɢɟ ɞɪɭɝɢɟ ɟɜɪɨɩɟɣɫɤɢɟ ɝɨɫɭɞɚɪɫɬɜɚ 

ɬɚɤɠɟ ɜɨɡɛɭɠɞɚɥɢ ɫɭɞɟɛɧɵɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ.8 ɋɚɦɵɦɢ ɢɡɜɟɫɬɧɵɦɢ ɹɜɥɹɸɬɫɹ 

ɮɪɚɧɰɭɡɫɤɢɟ ɞɟɥɚ ɩɪɨɬɢɜ Ʉɥɚɭɫɚ Ȼɚɪɛɢ, ɉɨɥɚ Ɍɭɜɶɟ ɢ Ɇɨɪɢɫɚ ɉɚɩɨɧɚ, ɤɨɬɨɪɵɟ 

ɛɵɥɢ ɨɫɭɠɞɟɧɵ ɡɚ ɩɪɟɫɬɭɩɥɟɧɢɹ ɩɪɨɬɢɜ ɱɟɥɨɜɟɱɧɨɫɬɢ ɜ 1987, 1994 ɢ 1998 ɝɨɞɚɯ 

ɩɨɫɥɟ ɞɥɢɬɟɥɶɧɵɯ ɫɭɞɟɛɧɵɯ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ.9 Ȼɵɥɢ ɬɚɤɠɟ ɜɨɡɛɭɠɞɟɧɵ 

ɭɝɨɥɨɜɧɵɟ ɞɟɥɚ ɜ ɂɬɚɥɢɢ (ɧɚɩɪɢɦɟɪ, ɞɟɥɨ ɏɚɫɫɚ ɢ ɉɪɢɛɤɟ10), Ⱥɜɫɬɪɢɢ, 

ɇɢɞɟɪɥɚɧɞɚɯ ɢ ɫɬɪɚɧɚɯ ɛɵɜɲɟɝɨ ȼɨɫɬɨɱɧɨɝɨ ɛɥɨɤɚ.  

Ʉɨɧɮɥɢɤɬɵ ɩɨɫɥɟ ȼɬɨɪɨɣ ɦɢɪɨɜɨɣ ɜɨɣɧɵ ɧɟ ɩɪɢɜɟɥɢ ɤ ɦɧɨɝɨɱɢɫɥɟɧɧɵɦ 

ɧɚɰɢɨɧɚɥɶɧɵɦ ɭɝɨɥɨɜɧɵɦ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚɦ. ɂɦɟɥɢ ɦɟɫɬɨ ɫɥɭɱɚɢ ɜ Ɋɭɦɵɧɢɢ ɢ 

ɗɮɢɨɩɢɢ, ɝɞɟ ɛɵɥɚ ɫɞɟɥɚɧɚ ɩɨɩɵɬɤɚ ɨɫɭɠɞɟɧɢɹ ɡɚ ɩɪɟɫɬɭɩɥɟɧɢɹ «ɝɟɧɨɰɢɞɚ»11, 

ɩɨɤɚɡɚɬɟɥɶɧɵɣ ɩɪɨɰɟɫɫ ɜ Ʉɚɦɛɨɞɠɟ ɩɪɨɬɢɜ ɉɨɥɚ ɉɨɬɚ ɢ «Ʉɪɚɫɧɵɯ ɤɯɦɟɪ» ɜ 

1979 ɝɨɞɭ12 ɢ ɩɨɞɝɨɬɨɜɤɚ ɤ ɫɭɞɟɛɧɨɦɭ ɩɪɟɫɥɟɞɨɜɚɧɢɸ ɡɚ ɩɪɟɫɬɭɩɥɟɧɢɹ, 

ɫɨɜɟɪɲɟɧɧɵɟ ɜɨ ɜɪɟɦɹ ɜɨɣɧɵ ɡɚ ɧɟɡɚɜɢɫɢɦɨɫɬɶ Ȼɚɧɝɥɚɞɟɲ 1971 ɝɨɞɚ.13 Ʉɪɨɦɟ 

ɬɨɝɨ, ɭɝɨɥɨɜɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɡɚ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɫɨɜɟɪɲɟɧɧɵɟ ɜ Ɋɭɚɧɞɟ ɢ 

                                                           
6 McCormack, T. ‘Their Atrocities and Our Misdemeanours: The Reticence of States to Try Their “Own Nationals” for 
International Crimes’ in Mark Lattimer and Philippe Sands (eds.), Justice for Crimes Against Humanity (Oxford, 2003) 
121–5. 
7 Rüter, C. and Dick de Mildt (eds.), Justiz und NSVerbrechen: Sammlung deutscher Strafurteile wegen 
nationalsozialistischer Tötungsverbrechen 1945–1999 (Amsterdam and Munich, 1968–c.2011), and Christiaan Rüter 
(ed.), DDR-Justiz und NS-Verbrechen: Sammlung ostdeutscher Strafurteile wegen nationalsozialistischer 
Tötungsverbrechen (Amsterdam and Munich, 2002–2009). 
8 Marschik, A. ‘The Politics of Prosecution: European National Approaches to War Crimes’ in T. L. H. McCormack 
and G. Simpson, The Law of War Crimes: National and International Approaches (The Hague, 1997) 65–101. 
9 Leila Sadat Wexler, ‘The French Experience’ in Cherif Bassiouni (ed.), International Criminal Law, 2nd edn (New 
York, 1999), vol. III, 273. 
10 Rome Military Tribunal 22.7.1997, Military Court of Appeal 7.3.1998 and Supreme Court of Cassation 16.11.1998. 
Paola Gaeta, ‘War Crimes Trials Before Italian Criminal Courts: New Trends’ in Horst Fischer et al., International and 
National Prosecution of Crimes Under International Law: Current Developments (Berlin, 2001) 751–68; Pier Paolo 
Rivello, ‘The Prosecution of War Crimes Committed by Nazi Forces in Italy’ (2005) 3 JICJ 422. 
11 Schabas, W. ‘National Courts Finally Begin to Prosecute Genocide, the Crime of Crimes’ (2003) 1 JICJ 39; Firew 
Kebede Tiba, ‘The Mengistu Genocide Trial in Ethiopia’ (2007) 5 JICJ 513 at 518. 
12 UN Doc. A/34/491 (20.9.1979). 
13 Bassiouni, M. C., Crimes Against Humanity in International Law, 2nd edn (The Hague, 1999) 549–51. 
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ɛɵɜɲɟɣ ɘɝɨɫɥɚɜɢɢ, ɨɫɭɳɟɫɬɜɥɹɥɨɫɶ ɜ ɬɪɟɬɶɢɯ ɝɨɫɭɞɚɪɫɬɜɚɯ, ɬɚɤɢɯ ɤɚɤ 

Ⱥɜɫɬɪɢɹ, Ȼɟɥɶɝɢɹ, Ⱦɚɧɢɹ, Ƚɟɪɦɚɧɢɹ, ɒɜɟɰɢɹ ɢ ɒɜɟɣɰɚɪɢɹ. ɇɚɩɪɢɦɟɪ, ɞɟɥɨ 

Ɍɚɞɢɱɚ ɜɨɡɧɢɤɥɨ ɤɚɤ ɜɧɭɬɪɟɧɧɟɟ ɞɟɥɨ ɜ Ƚɟɪɦɚɧɢɢ, ɧɨ ɛɵɥɨ ɜɩɨɫɥɟɞɫɬɜɢɢ 

ɩɟɪɟɞɚɧɨ ɆɌȻɘ14, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ ɪɚɫɫɦɨɬɪɟɧɢɟ ɞɟɥɚ the Butare Four ɜ Ȼɟɥɶɝɢɢ 

ɩɪɨɞɨɥɠɢɥɨɫɶ ɩɨɫɥɟ ɬɨɝɨ, ɤɚɤ ɆɍɌɊ ɨɬɤɚɡɚɥɫɹ ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ.15 

ɉɪɟɚɦɛɭɥɚ Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ16 ɡɚɤɪɟɩɥɹɟɬ ɨɛɹɡɚɧɧɨɫɬɶ ɤɚɠɞɨɝɨ 

ɝɨɫɭɞɚɪɫɬɜɚ ɨɫɭɳɟɫɬɜɥɹɬɶ ɟɝɨ ɭɝɨɥɨɜɧɭɸ ɸɪɢɫɞɢɤɰɢɸ ɧɚɞ ɥɢɰɚɦɢ, ɧɟɫɭɳɢɦɢ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɡɚ ɫɨɜɟɪɲɟɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ. ɉɨɞ 

ɸɪɢɫɞɢɤɰɢɟɣ ɩɨɧɢɦɚɟɬɫɹ  ɩɪɚɜɨɦɨɱɢɟ ɝɨɫɭɞɚɪɫɬɜɚ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɞɟɥɚ ɜ 

ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɜɨɢɦ ɜɧɭɬɪɟɧɧɢɦ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨɦ. ȼ ɧɚɰɢɨɧɚɥɶɧɨɣ 

ɩɪɚɜɨɜɨɣ ɫɢɫɬɟɦɟ ɨɫɭɳɟɫɬɜɥɟɧɢɟ ɝɨɫɭɞɚɪɫɬɜɨɦ ɸɪɢɫɞɢɤɰɢɢ ɹɜɥɹɟɬɫɹ 

ɩɪɨɹɜɥɟɧɢɟɦ ɟɝɨ ɫɭɜɟɪɟɧɧɨɣ ɜɥɚɫɬɢ: ɷɬɨ ɫɪɟɞɫɬɜɨ, ɫ ɩɨɦɨɳɶɸ ɤɨɬɨɪɨɝɨ ɡɚɤɨɧ 

ɫɬɚɧɨɜɢɬɫɹ ɮɭɧɤɰɢɨɧɚɥɶɧɵɦ ɢ ɞɟɣɫɬɜɟɧɧɵɦ. Ɍɚɤɢɟ ɩɨɥɧɨɦɨɱɢɹ ɜɤɥɸɱɚɸɬ ɬɪɢ 

ɬɢɩɚ ɸɪɢɫɞɢɤɰɢɢ, ɚ ɢɦɟɧɧɨ: ɩɪɟɞɩɢɫɵɜɚɸɳɭɸ, ɢɫɩɨɥɧɢɬɟɥɶɧɭɸ ɢ ɫɭɞɟɛɧɭɸ.  

Ƚɨɫɭɞɚɪɫɬɜɚ ɦɨɝɭɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ ɧɚ ɨɫɧɨɜɟ ɪɚɡɥɢɱɧɵɯ 

ɩɪɢɧɰɢɩɨɜ, ɜɤɥɸɱɚɹ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɶ (ɜ ɪɚɡɥɢɱɧɵɯ ɮɨɪɦɚɯ), ɝɪɚɠɞɚɧɫɬɜɨ 

(ɚɤɬɢɜɧɭɸ ɢ ɩɚɫɫɢɜɧɭɸ) ɢ ɩɪɢɧɰɢɩ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ. ȼ ɞɟɥɟ the 

Wood Pulp ɛɵɥɨ ɨɬɦɟɱɟɧɨ, ɱɬɨ «ɞɜɚ ɛɟɫɫɩɨɪɧɵɯ ɨɫɧɨɜɚɧɢɹ, ɧɚ ɤɨɬɨɪɵɯ 

ɨɫɧɨɜɵɜɚɟɬɫɹ ɝɨɫɭɞɚɪɫɬɜɟɧɧɚɹ ɸɪɢɫɞɢɤɰɢɹ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ, - ɷɬɨ 

ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɶ ɢ ɧɚɰɢɨɧɚɥɶɧɨɫɬɶ».17 ɋɨɜɪɟɦɟɧɧɵɟ ɞɢɫɤɭɫɫɢɢ ɜ ɨɫɧɨɜɧɨɦ 

ɤɚɫɚɸɬɫɹ ɜɨɩɪɨɫɚ ɨ ɬɨɦ, ɦɨɝɭɬ ɥɢ ɢ ɞɨɥɠɧɵ ɥɢ ɝɨɫɭɞɚɪɫɬɜɚ ɨɫɭɳɟɫɬɜɥɹɬɶ 

ɭɝɨɥɨɜɧɭɸ ɸɪɢɫɞɢɤɰɢɸ ɜ ɬɟɯ ɫɥɭɱɚɹɯ, ɤɨɝɞɚ ɧɢ ɨɞɧɨ ɢɡ ɩɪɟɫɬɭɩɧɵɯ ɞɟɹɧɢɣ ɧɟ 

ɩɪɨɢɫɯɨɞɢɬ ɧɚ ɢɯ ɬɟɪɪɢɬɨɪɢɢ.18 

Ɍɟɪɪɢɬɨɪɢɚɥɶɧɵɣ ɩɪɢɧɰɢɩ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ ɨɬɪɚɠɚɟɬ ɨɞɢɧ ɢɡ 

ɚɫɩɟɤɬɨɜ ɫɭɜɟɪɟɧɢɬɟɬɚ, ɨɫɭɳɟɫɬɜɥɹɟɦɨɝɨ ɝɨɫɭɞɚɪɫɬɜɨɦ ɧɚ ɫɨɛɫɬɜɟɧɧɨɣ 

                                                           
14 MacLean, J., ‘The Enforcement of Sentence in the Tadic´ Case’ in Fischer et al., International and National 
Prosecution, 727–31. 
15 Reydams, L., ‘Belgium’s First Application of Universal Jurisdiction: The Butare Four Case’ (2003) 1 JICJ 428; 
Vandermeersch, D., ‘Prosecuting International Crimes in Belgium’ (2005) 3 JICJ 400. 
16 ɉɪɟɚɦɛɭɥɚ, Ɋɢɦɫɤɢɣ ɫɬɚɬɭɬ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ ɨɬ 17 ɢɸɥɹ 1998 ɝ. // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ 
ɫɢɫɬɟɦɚ «Ƚɚɪɚɧɬ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: http://base.garant.ru/12118701/  
17 (1998) 4 CMLR 901 ɧɚ 920; 96 ILR, ɪ. 148. 
18 Shaw, M.. International Law. Cambridge: Cambridge University Press, 2017, pp. 499-505. 
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ɬɟɪɪɢɬɨɪɢɢ. Ɍɨɬ ɮɚɤɬ, ɱɬɨ ɝɨɫɭɞɚɪɫɬɜɨ ɞɨɥɠɧɨ ɢɦɟɬɶ ɜɨɡɦɨɠɧɨɫɬɶ ɢɡɞɚɜɚɬɶ 

ɡɚɤɨɧɵ ɜ ɨɬɧɨɲɟɧɢɢ ɨɩɪɟɞɟɥɟɧɧɵɯ ɞɟɹɧɢɣ ɢ ɩɪɟɫɥɟɞɨɜɚɬɶ ɜ ɫɭɞɟɛɧɨɦ ɩɨɪɹɞɤɟ 

ɡɚ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɫɨɜɟɪɲɟɧɧɵɟ ɧɚ ɟɟ ɬɟɪɪɢɬɨɪɢɢ, ɹɜɥɹɟɬɫɹ ɥɨɝɢɱɟɫɤɢɦ 

ɩɪɨɹɜɥɟɧɢɟɦ ɧɟɡɚɜɢɫɢɦɨɫɬɢ ɢ ɫɭɜɟɪɟɧɧɨɫɬɢ ɝɨɫɭɞɚɪɫɬɜ. Ʉɪɨɦɟ ɬɨɝɨ, ɷɬɨ 

ɭɞɨɛɧɨ, ɩɨɫɤɨɥɶɤɭ ɧɚ ɩɪɚɤɬɢɤɟ ɱɚɳɟ ɜɫɟɝɨ ɫɜɢɞɟɬɟɥɢ ɩɪɟɫɬɭɩɥɟɧɢɹ ɛɭɞɭɬ 

ɧɚɯɨɞɢɬɶɫɹ ɜ ɝɨɫɭɞɚɪɫɬɜɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ, ɢ ɱɚɳɟ ɜɫɟɝɨ ɬɚɦ ɛɭɞɟɬ ɢ 

ɩɪɟɞɩɨɥɚɝɚɟɦɵɣ ɩɪɟɫɬɭɩɧɢɤ.19 

Ɉɛɪɚɬɧɚɹ ɫɬɨɪɨɧɚ ɤɨɧɰɟɩɰɢɢ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɡɚɤɥɸɱɚɟɬɫɹ 

ɜ ɬɨɦ, ɱɬɨ ɫɭɞɵ ɨɞɧɨɣ ɫɬɪɚɧɵ, ɩɨ ɨɛɳɟɦɭ ɩɪɚɜɢɥɭ, ɧɟ ɨɛɥɚɞɚɸɬ ɸɪɢɫɞɢɤɰɢɟɣ ɜ 

ɨɬɧɨɲɟɧɢɢ ɫɨɛɵɬɢɣ, ɤɨɬɨɪɵɟ ɩɪɨɢɡɨɲɥɢ ɢɥɢ ɩɪɨɢɫɯɨɞɹɬ ɧɚ ɬɟɪɪɢɬɨɪɢɢ 

ɞɪɭɝɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ.20 Ʉɪɨɦɟ ɬɨɝɨ, ɧɚɰɢɨɧɚɥɶɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ 

ɪɚɫɩɪɨɫɬɪɚɧɹɟɬɫɹ ɢ ɩɪɢɦɟɧɹɟɬɫɹ ɧɚ ɬɟɪɪɢɬɨɪɢɢ ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɝɨ ɝɨɫɭɞɚɪɫɬɜɚ, 

ɚ ɧɟ ɡɚ ɟɝɨ ɩɪɟɞɟɥɚɦɢ.21 Ɉɞɧɨ ɝɨɫɭɞɚɪɫɬɜɨ ɧɟ ɦɨɠɟɬ ɭɫɬɚɧɚɜɥɢɜɚɬɶ ɭɝɨɥɨɜɧɨɟ 

ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɞɥɹ ɞɪɭɝɨɝɨ ɜ ɨɬɫɭɬɫɬɜɢɟ ɟɝɨ ɫɨɝɥɚɫɢɹ, ɚ ɬɚɤɠɟ ɧɟ ɦɨɠɟɬ 

ɩɪɢɦɟɧɹɬɶ ɫɜɨɟ ɭɝɨɥɨɜɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɧɚ ɬɟɪɪɢɬɨɪɢɢ ɞɪɭɝɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ 

ɜ ɨɬɫɭɬɫɬɜɢɟ ɬɚɤɨɝɨ ɫɨɝɥɚɫɢɹ.22 

Ɇɧɨɝɢɟ ɭɱɟɧɵɟ ɩɪɢɞɟɪɠɢɜɚɸɬɫɹ ɩɨɡɢɰɢɢ ɨ ɬɨɦ, ɱɬɨ ɝɨɫɭɞɚɪɫɬɜɚ ɦɨɝɭɬ 

ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ ɜ ɨɬɧɨɲɟɧɢɢ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɤɨɬɨɪɵɟ ɩɪɨɢɡɨɲɥɢ 

ɬɨɥɶɤɨ ɱɚɫɬɢɱɧɨ ɧɚ ɢɯ ɬɟɪɪɢɬɨɪɢɢ23, ɧɚ ɨɫɧɨɜɟ ɫɭɛɴɟɤɬɢɜɧɨɣ 

ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɢ ɢ ɨɛɴɟɤɬɢɜɧɨɣ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɢ. 24 ɉɪɢ ɫɭɛɴɟɤɬɢɜɧɨɣ 

ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɢ ɝɨɫɭɞɚɪɫɬɜɨ ɢɦɟɟɬ ɩɪɚɜɨ ɨɫɭɳɟɫɬɜɥɹɬɶ ɭɝɨɥɨɜɧɭɸ 

ɸɪɢɫɞɢɤɰɢɸ ɜ ɨɬɧɨɲɟɧɢɢ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɧɚɱɚɬɨɝɨ ɧɚ ɟɝɨ ɬɟɪɪɢɬɨɪɢɢ, ɧɨ 

ɨɤɨɧɱɟɧɧɨɝɨ ɡɚ ɝɪɚɧɢɰɟɣ. ɉɪɢ ɨɛɴɟɤɬɢɜɧɨɣ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɢ ɩɨɞ 

                                                           
19 ICC, Arrest Warrant case, The Separate Opinion of Judge Guillaume, ICJ Reports, 2002, pp. 3, 36; 128 ILR,pp.60, 
92 
20 Kaunda v. President of South Africa (CCT 23/04) [2004] ZACC 5 (4 August 2004) and R v. Cooke [1998) 2 SCR 
597. 
21 Bennion, F., Statutory Interpretation, 4th London, edn, 2002, p. 282; Clark (Inspector of Tares) v. Oceanic 
Contractors Inc. [1983] 2 AC 130, 145, per Lord Scarman. 
22 ICJ, Arrest Warrant case, the Separate Opinion of Judge Guillaume. 
23 O’Keefe, R., International Criminal Law, Oxford University Press, 2015, p. 10; Cassese’s International Criminal 
Law, (3rd ed.), Oxford, Oxford University Press, 2013, pp. 275-276; Rastan, R., ‘Jurisdiction’, in Stahn, C. (ed.), The 
Law and Practice of the International Criminal Court (2015), p. 166. 
24 Vagias, M. The Territorial Jurisdiction of the International Criminal Court. Cambridge: Cambridge University Press, 
2014, pp. 16-22. 
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ɸɪɢɫɞɢɤɰɢɸ ɝɨɫɭɞɚɪɫɬɜɚ ɩɨɩɚɞɚɟɬ ɩɪɟɫɬɭɩɥɟɧɢɟ, ɤɨɬɨɪɨɟ ɧɚɱɚɬɨ ɡɚ ɟɝɨ 

ɩɪɟɞɟɥɚɦɢ, ɨɞɧɚɤɨ ɟɝɨ ɨɤɨɧɱɚɧɢɟ ɢ ɩɨɫɥɟɞɫɬɜɢɹ ɡɚɬɪɚɝɢɜɚɸɬ ɢɧɬɟɪɟɫɵ ɞɚɧɧɨɝɨ 

ɝɨɫɭɞɚɪɫɬɜɚ. ȼ ɨɛɨɢɯ ɫɥɭɱɚɹɯ ɜ ɨɫɧɨɜɟ ɥɟɠɢɬ ɢɧɬɟɪɟɫ ɝɨɫɭɞɚɪɫɬɜ ɤ 

ɨɫɭɳɟɫɬɜɥɟɧɢɸ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɡɚ ɨɩɪɟɞɟɥɟɧɧɨɟ ɩɪɟɫɬɭɩɧɨɟ ɞɟɹɧɢɟ, ɤɨɬɨɪɨɟ 

ɩɪɨɢɫɯɨɞɢɬ ɱɚɫɬɢɱɧɨ ɧɚ ɢɯ ɬɟɪɪɢɬɨɪɢɢ, ɩɪɢɜɨɞɢɬ ɤ ɨɫɭɳɟɫɬɜɥɟɧɢɸ ɢɦɢ 

ɸɪɢɫɞɢɤɰɢɢ. 

ɉɪɨɟɤɬ Ƚɚɪɜɚɪɞɫɤɨɣ ɤɨɧɜɟɧɰɢɢ 1935 ɝɨɞɚ ɨ ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ 

ɩɪɟɫɬɭɩɥɟɧɢɣ ɡɚɤɪɟɩɢɥ ɩɪɢɧɰɢɩ ɨɛɴɟɤɬɢɜɧɨɣ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ. ȼ 

ɫɬɚɬɶɟ 3 ɩɪɢɡɧɚɟɬɫɹ, ɱɬɨ ɝɨɫɭɞɚɪɫɬɜɨ ɦɨɠɟɬ ɧɚɞɥɟɠɚɳɢɦ ɨɛɪɚɡɨɦ ɨɫɭɳɟɫɬɜɥɹɬɶ 

ɸɪɢɫɞɢɤɰɢɸ: ɜ ɨɬɧɨɲɟɧɢɢ ɥɸɛɨɝɨ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɫɨɜɟɪɲɟɧɧɨɝɨ ɩɨɥɧɨɫɬɶɸ 

ɢɥɢ ɱɚɫɬɢɱɧɨ ɧɚ ɟɝɨ ɬɟɪɪɢɬɨɪɢɢ.25 ɉɨ ɦɧɟɧɢɸ ɝɪɭɩɩɵ ɷɤɫɩɟɪɬɨɜ, 

ɩɨɞɝɨɬɨɜɢɜɲɟɣ ɩɪɨɟɤɬ Ƚɚɪɜɚɪɞɫɤɨɣ ɤɨɧɜɟɧɰɢɢ, ɷɬɨ ɩɨɥɨɠɟɧɢɟ ɨɬɪɚɠɚɥɨ 

ɫɨɜɪɟɦɟɧɧɭɸ ɬɟɧɞɟɧɰɢɸ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ, ɱɬɨ ɩɪɟɫɬɭɩɥɟɧɢɟ ɫɨɜɟɪɲɟɧɨ 

ɬɚɦ, ɝɞɟ ɫɨɜɟɪɲɚɟɬɫɹ ɟɝɨ ɤɚɤɨɣ-ɥɢɛɨ ɫɭɳɟɫɬɜɟɧɧɵɣ ɷɥɟɦɟɧɬ.26   

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɩɪɟɫɬɭɩɥɟɧɢɟ ɫɨɜɟɪɲɚɟɬɫɹ ɩɨɥɧɨɫɬɶɸ ɧɚ ɬɟɪɪɢɬɨɪɢɢ 

ɝɨɫɭɞɚɪɫɬɜɚ, ɤɨɝɞɚ ɬɚɦ ɩɪɢɫɭɬɫɬɜɭɟɬ ɤɚɠɞɵɣ ɫɨɫɬɚɜɧɨɣ ɷɥɟɦɟɧɬ ɩɪɟɫɬɭɩɥɟɧɢɹ. 

ɉɪɢ ɷɬɨɦ, ɨɧɨ ɫɨɜɟɪɲɚɟɬɫɹ ɱɚɫɬɢɱɧɨ ɧɚ ɬɟɪɪɢɬɨɪɢɢ ɝɨɫɭɞɚɪɫɬɜɚ, ɟɫɥɢ ɬɚɦ 

ɨɫɭɳɟɫɬɜɥɹɟɬɫɹ ɥɸɛɨɣ ɢɡ ɫɭɳɟɫɬɜɟɧɧɵɯ ɷɥɟɦɟɧɬɨɜ. ɏɨɬɹ ɸɪɢɫɞɢɤɰɢɹ ɹɜɥɹɟɬɫɹ 

ɩɪɟɢɦɭɳɟɫɬɜɟɧɧɨ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɣ, ɝɨɫɭɞɚɪɫɬɜɚ ɫɜɨɛɨɞɧɵ ɜ ɡɚɤɥɸɱɟɧɢɢ 

ɫɨɝɥɚɲɟɧɢɣ, ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɤɨɬɨɪɵɦɢ ɸɪɢɫɞɢɤɰɢɹ ɨɞɧɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ ɦɨɠɟɬ 

ɨɫɭɳɟɫɬɜɥɹɟɬɫɹ ɡɚ ɩɪɟɞɟɥɚɦɢ ɟɝɨ ɧɚɰɢɨɧɚɥɶɧɨɣ ɬɟɪɪɢɬɨɪɢɢ. Ⱦɚɧɧɨɟ ɩɨɥɨɠɟɧɢɟ 

ɡɚɤɪɟɩɥɹɟɬɫɹ ɝɨɫɭɞɚɪɫɬɜɚɦɢ ɧɚ ɩɪɚɤɬɢɤɟ. ɇɚɩɪɢɦɟɪ, 38 ɝɨɫɭɞɚɪɫɬɜ-ɱɥɟɧɨɜ 

Ⱥɮɪɢɤɚɧɫɤɨɝɨ ɫɨɸɡɚ ɩɪɢɧɹɥɢ ɧɚ ɫɟɛɹ ɨɛɹɡɚɬɟɥɶɫɬɜɨ ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ 

ɜ ɨɬɧɨɲɟɧɢɢ ɨɩɪɟɞɟɥɟɧɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ ɤɨɪɪɭɩɰɢɢ, ɤɨɝɞɚ ɨɧɢ «ɫɨɜɟɪɲɟɧɵ 

ɩɨɥɧɨɫɬɶɸ ɢɥɢ ɱɚɫɬɢɱɧɨ ɧɚ [ɢɯ] ɬɟɪɪɢɬɨɪɢɢ».27 Ⱥɧɚɥɨɝɢɱɧɵɦ ɨɛɪɚɡɨɦ, 28 

ɝɨɫɭɞɚɪɫɬɜ-ɱɥɟɧɨɜ ȿɜɪɨɩɟɣɫɤɨɝɨ ɫɨɸɡɚ ɞɨɥɠɧɵ ɨɫɭɳɟɫɬɜɥɹɬɶ ɫɜɨɸ 

                                                           
25‘Codification of International Law: Draft Convention on Jurisdiction with Respect to Crime (Harvard Draft 
Convention),’ the American Journal of International Law, Vol. 29, 1935, p. 439. 
26 Ɍɚɦ ɠɟ, p. 494. 
27 African Union, African Union Convention on Preventing and Combating Corruption, 1 July 2003, art. 13(1)(a), (38 
ɝɨɫɭɞɚɪɫɬɜ - ɭɱɚɫɬɧɢɤɨɜ). 
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ɸɪɢɫɞɢɤɰɢɸ ɩɨ ɰɟɥɨɦɭ ɪɹɞɭ ɬɹɠɤɢɯ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɫɨɜɟɪɲɟɧɧɵɯ ɧɚ ɢɯ 

ɬɟɪɪɢɬɨɪɢɢ «ɩɨɥɧɨɫɬɶɸ ɢɥɢ ɱɚɫɬɢɱɧɨ».28 

ɉɪɨɛɥɟɦɚ ɩɪɢɧɰɢɩɚ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɢ ɡɚɤɥɸɱɚɟɬɫɹ ɜ ɧɟɠɟɥɚɧɢɢ ɦɧɨɝɢɯ 

ɝɨɫɭɞɚɪɫɬɜ ɩɪɟɫɥɟɞɨɜɚɬɶ ɜ ɫɭɞɟɛɧɨɦ ɩɨɪɹɞɤɟ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɫɨɜɟɪɲɚɟɦɵɟ ɧɚ ɢɯ 

ɬɟɪɪɢɬɨɪɢɹɯ, ɢɥɢ, ɧɚɨɛɨɪɨɬ, ɧɚɪɭɲɟɧɢɟ ɝɨɫɭɞɚɪɫɬɜɚɦɢ ɝɚɪɚɧɬɢɣ ɫɩɪɚɜɟɞɥɢɜɨɝɨ 

ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɜ ɬɟɯ ɫɥɭɱɚɹɯ, ɤɨɝɞɚ ɬɚɤɢɟ ɫɭɞɟɛɧɵɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ 

ɩɪɨɢɫɯɨɞɹɬ. ɉɪɢɦɟɪɚɦɢ ɫɭɞɟɛɧɵɯ ɩɪɨɰɟɫɫɨɜ ɩɨ ɦɟɠɞɭɧɚɪɨɞɧɵɦ 

ɩɪɟɫɬɭɩɥɟɧɢɹɦ, ɨɫɧɨɜɚɧɧɵɦ ɧɚ ɩɪɢɧɰɢɩɟ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɢ, ɹɜɥɹɸɬɫɹ 

ɫɭɞɟɛɧɵɟ ɩɪɨɰɟɫɫɵ ɜ Ɋɭɚɧɞɟ ɩɨ ɜɨɩɪɨɫɭ ɨ ɝɚɤɚɤɟ.29  

ȼɬɨɪɵɦ ɨɛɳɟɩɪɢɧɹɬɵɦ ɩɪɢɧɰɢɩɨɦ ɸɪɢɫɞɢɤɰɢɢ ɹɜɥɹɟɬɫɹ ɩɪɢɧɰɢɩ 

ɝɪɚɠɞɚɧɫɬɜɚ.30 ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɩɪɚɜɨɦ ɝɨɫɭɞɚɪɫɬɜɚ ɢɦɟɸɬ 

ɩɪɚɜɨ ɢɡɞɚɜɚɬɶ ɡɚɤɨɧɵ ɜ ɨɬɧɨɲɟɧɢɢ ɩɨɜɟɞɟɧɢɹ ɫɜɨɢɯ ɝɪɚɠɞɚɧ ɡɚ ɝɪɚɧɢɰɟɣ. 

Ɇɧɨɝɢɟ ɝɨɫɭɞɚɪɫɬɜɚ ɩɪɢɧɢɦɚɸɬ ɷɬɨɬ ɩɪɢɧɰɢɩ ɸɪɢɫɞɢɤɰɢɢ ɞɨɫɬɚɬɨɱɧɨ ɲɢɪɨɤɨ. 

ɇɚɩɪɢɦɟɪ, ɫɬɚɬɶɹ 12 (2) ɍɝɨɥɨɜɧɨɝɨ ɤɨɞɟɤɫɚ Ȼɨɫɧɢɢ ɢ Ƚɟɪɰɟɝɨɜɢɧɵ ɝɥɚɫɢɬ, ɱɬɨ 

ɭɝɨɥɨɜɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ Ȼɨɫɧɢɢ ɢ Ƚɟɪɰɟɝɨɜɢɧɵ ɞɨɥɠɧɨ ɩɪɢɦɟɧɹɬɶɫɹ ɤ 

ɝɪɚɠɞɚɧɢɧɭ Ȼɨɫɧɢɢ ɢ Ƚɟɪɰɟɝɨɜɢɧɵ, ɤɨɬɨɪɵɣ ɡɚ ɩɪɟɞɟɥɚɦɢ ɬɟɪɪɢɬɨɪɢɢ Ȼɨɫɧɢɢ 

ɢ Ƚɟɪɰɟɝɨɜɢɧɵ ɫɨɜɟɪɲɚɟɬ ɩɪɟɫɬɭɩɥɟɧɢɟ.31  

ɇɚɰɢɨɧɚɥɶɧɚɹ ɸɪɢɫɞɢɤɰɢɹ ɨɫɧɨɜɚɧɚ ɧɚ ɩɪɚɜɨɜɨɣ ɫɜɹɡɢ ɦɟɠɞɭ 

ɝɪɚɠɞɚɧɢɧɨɦ ɢ ɝɨɫɭɞɚɪɫɬɜɨɦ. ɉɨ ɛɨɥɶɲɟɣ ɱɚɫɬɢ ɜɨɩɪɨɫ ɨ ɬɨɦ, ɤɬɨ ɹɜɥɹɟɬɫɹ 

ɝɪɚɠɞɚɧɢɧɨɦ, ɹɜɥɹɟɬɫɹ ɨɬɧɨɫɢɬɟɥɶɧɨ ɫɩɨɪɧɵɦ ɢ ɪɟɲɚɟɬɫɹ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨɦ 

ɝɨɫɭɞɚɪɫɬɜɚ, ɩɪɟɞɨɫɬɚɜɥɹɸɳɟɝɨ ɝɪɚɠɞɚɧɫɬɜɨ. Ɍɨɱɧɨ ɬɚɤ ɠɟ ɫɬɟɩɟɧɶ, ɜ ɤɨɬɨɪɨɣ 

ɞɪɭɝɢɟ ɝɨɫɭɞɚɪɫɬɜɚ ɨɛɹɡɚɧɵ ɩɪɢɡɧɚɜɚɬɶ ɷɬɨ ɝɪɚɠɞɚɧɫɬɜɨ (ɢ, ɫɥɟɞɨɜɚɬɟɥɶɧɨ, 

ɥɸɛɭɸ ɸɪɢɫɞɢɤɰɢɸ, ɨɫɧɨɜɚɧɧɭɸ ɧɚ ɧɟɦ), ɨɝɪɚɧɢɱɟɧɚ ɦɟɠɞɭɧɚɪɨɞɧɵɦ 

                                                           
28 European Union, Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on 
Combating the Sexual Abuse and Sexual Exploitation of Children and Child Pornography, and Replacing Council 
Framework Decision 2004/68/JHA, 17 December 2011, art. 17(1)(a); Directive 2013/40/EU of the European Parliament 
and of the Council of 12 August 2013 on Attacks against Information Systems and Replacing Council Framework 
Decision 2005/222/JHA, 14 August 2013, art. 12(1)(a); Directive (EU) 2017/541 of the European Parliament and of the 
Council of 15 March 2017 on Combating Terrorism and Replacing Council Framework Decision 2002/475/JHA and 
Amending Council Decision 2005/671/JHA, 31 March 2017, art. 19(1)(a). 
29 Daly, ȿ. ‘Between Punitive and Reconstructive Justice: The Gacaca Courts in Rwanda’ (2001–2002) 34 New York 
University Journal of International Law and Politics, p. 355. 
30 Arnell, P. ‘The Case for Nationality Based Jurisdiction’ (2001) 50 ICLQ 955. 
31 R. Cryer, H. Friman, D. Robinson, E. Wilmshurst, An Introduction to International Criminal Law and Procedure, 
Second Edition, Cambridge University Press, p.47. 
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ɩɪɚɜɨɦ.32 Ⱦɥɹ ɩɪɢɧɰɢɩɚ ɝɪɚɠɞɚɧɫɬɜɚ ɱɚɫɬɨ ɬɪɟɛɭɟɬɫɹ, ɱɬɨɛɵ ɥɢɰɨ, ɜ ɨɬɧɨɲɟɧɢɢ 

ɤɨɬɨɪɨɝɨ ɭɬɜɟɪɠɞɚɟɬɫɹ ɬɚɤɚɹ ɸɪɢɫɞɢɤɰɢɹ, ɹɜɥɹɥɨɫɶ ɝɪɚɠɞɚɧɢɧɨɦ ɧɚ ɦɨɦɟɧɬ 

ɫɨɜɟɪɲɟɧɢɹ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɚ ɧɟ ɩɨɫɥɟ ɧɟɝɨ. Ɍɟɦ ɧɟ ɦɟɧɟɟ, ɧɟɤɨɬɨɪɵɟ 

ɝɨɫɭɞɚɪɫɬɜɚ ɩɪɟɞɭɫɦɚɬɪɢɜɚɸɬ ɸɪɢɫɞɢɤɰɢɸ ɜ ɫɢɬɭɚɰɢɢ, ɤɨɝɞɚ ɩɨɞɨɡɪɟɜɚɟɦɵɟ 

ɜɩɨɫɥɟɞɫɬɜɢɢ ɩɪɢɨɛɪɟɬɚɸɬ ɢɯ ɝɪɚɠɞɚɧɫɬɜɨ.33 ɉɪɢɧɰɢɩ ɝɪɚɠɞɚɧɫɬɜɚ ɱɚɫɬɨ 

ɩɨɞɜɟɪɝɚɟɬɫɹ ɤɪɢɬɢɤɟ ɡɚ ɬɨ, ɱɬɨ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ, ɨɫɭɳɟɫɬɜɥɹɟɦɨɟ 

ɝɨɫɭɞɚɪɫɬɜɚɦɢ ɜ ɨɬɧɨɲɟɧɢɢ ɫɜɨɢɯ ɝɪɚɠɞɚɧ ɡɚ, ɧɚɩɪɢɦɟɪ, ɜɨɟɧɧɵɟ 

ɩɪɟɫɬɭɩɥɟɧɢɹ, ɦɨɠɟɬ ɛɵɬɶ ɱɪɟɡɦɟɪɧɨ ɫɧɢɫɯɨɞɢɬɟɥɶɧɵɦ.34  

ɉɪɢɧɰɢɩ ɩɚɫɫɢɜɧɨɝɨ ɝɪɚɠɞɚɧɫɬɜɚ ɩɨɞɪɚɡɭɦɟɜɚɟɬ ɪɟɚɥɢɡɚɰɢɸ 

ɝɨɫɭɞɚɪɫɬɜɨɦ ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɫɨɜɟɪɲɟɧɧɵɯ ɩɪɨɬɢɜ 

ɟɝɨ ɝɪɚɠɞɚɧ, ɤɨɝɞɚ ɨɧɢ ɧɚɯɨɞɹɬɫɹ ɡɚ ɝɪɚɧɢɰɟɣ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɝɨɫɭɞɚɪɫɬɜɨ 

ɨɫɭɳɟɫɬɜɥɹɟɬ ɷɤɫɬɟɪɪɢɬɨɪɢɚɥɶɧɭɸ ɭɝɨɥɨɜɧɭɸ ɸɪɢɫɞɢɤɰɢɸ, ɨɫɧɨɜɵɜɚɹɫɶ ɧɚ 

ɝɪɚɠɞɚɧɫɬɜɟ ɩɨɬɟɪɩɟɜɲɟɝɨ, ɚ ɝɪɚɠɞɚɧɫɬɜɨ ɥɢɰɚ, ɫɨɜɟɪɲɢɜɲɟɝɨ ɩɪɟɫɬɭɩɥɟɧɢɟ, 

ɧɟ ɭɱɢɬɵɜɚɟɬɫɹ. ȼ ɛɨɥɶɲɢɧɫɬɜɟ ɫɥɭɱɚɟɜ ɭɬɜɟɪɠɞɟɧɢɟ ɬɚɤɨɣ ɸɪɢɫɞɢɤɰɢɢ 

ɹɜɥɹɟɬɫɹ ɫɩɨɪɧɵɦ. ȼɫɟ ɫɭɞɶɢ, ɤɨɬɨɪɵɟ ɜɵɫɤɚɡɚɥɢ ɫɜɨɟ ɦɧɟɧɢɟ ɩɨ ɷɬɨɦɭ ɞɟɥɭ ɜ 

ɞɟɥɟ Lotus, ɩɪɢɞɟɪɠɢɜɚɥɢɫɶ ɦɧɟɧɢɹ, ɱɬɨ ɨɛɵɱɧɨɟ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨ ɧɟ 

ɩɪɢɧɢɦɚɟɬ ɬɚɤɨɣ ɩɪɢɧɰɢɩ35 ɢ ɩɨ-ɩɪɟɠɧɟɦɭ ɫɭɳɟɫɬɜɭɸɬ ɡɧɚɱɢɬɟɥɶɧɵɟ 

ɪɚɡɧɨɝɥɚɫɢɹ ɨɬɧɨɫɢɬɟɥɶɧɨ ɡɚɤɨɧɧɨɫɬɢ ɟɝɨ ɩɪɢɦɟɧɟɧɢɹ.36  

Ɉɞɧɚ ɢɡ ɧɟɦɧɨɝɢɯ ɨɛɥɚɫɬɟɣ, ɜ ɤɨɬɨɪɵɯ ɬɪɚɞɢɰɢɨɧɧɨ ɩɪɢɦɟɧɹɟɬɫɹ 

ɩɪɢɧɰɢɩ ɩɚɫɫɢɜɧɨɝɨ ɝɪɚɠɞɚɧɫɬɜɚ, ɫɜɹɡɚɧɚ ɫ ɜɨɟɧɧɵɦɢ ɩɪɟɫɬɭɩɥɟɧɢɹɦɢ.37 

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɝɨɫɭɞɚɪɫɬɜɚ ɢɦɟɸɬ ɩɪɚɜɨ ɩɪɟɫɥɟɞɨɜɚɬɶ ɜ ɫɭɞɟɛɧɨɦ ɩɨɪɹɞɤɟ 

ɜɨɟɧɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɫɨɜɟɪɲɟɧɧɵɟ ɩɪɨɬɢɜ ɢɯ ɝɪɚɠɞɚɧ. Ɉɞɧɢɦ ɢɡ ɦɧɨɝɢɯ 

ɩɪɢɦɟɪɨɜ ɹɜɥɹɟɬɫɹ ɫɭɞɟɛɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɩɨ ɞɟɥɭ ȼɚɫɢɨ Ⱥɜɨɱɢ38, ɜ ɤɨɬɨɪɨɦ 

ɝɪɚɠɞɚɧɢɧ əɩɨɧɢɢ ɩɪɟɫɥɟɞɨɜɚɥɫɹ ɜɨɟɧɧɵɦ ɫɭɞɨɦ ɇɢɞɟɪɥɚɧɞɨɜ ɡɚ 

ɩɪɢɧɭɠɞɟɧɢɟ ɝɨɥɥɚɧɞɫɤɢɯ ɠɟɧɳɢɧ ɤ ɩɪɨɫɬɢɬɭɰɢɢ ɜ ɤɥɭɛɟ ɜ Ȼɚɬɚɜɢɢ. 
                                                           
32 Vaughan Lowe, ‘Jurisdiction’ in Malcolm Evans (ed.), International Law, 2nd edn (Oxford, 2006), 346–7. 
33 Swedish Penal Code ch. 2 s. 2. 
34 Timothy L. H. McCormack, ‘Their Atrocities and Our Misdemeanours: The Reticence of States to Try Their “Own 
Nationals” for International Crimes’ in Philippe Sands and Mark Lattimer (eds.), Justice for Crimes Against Humanity 
(Oxford, 2003) 107. 
35 David J. Harris, Cases and Materials on International Law, 6th edn (London, 2005) p. 281. 
36 Lowe, ‘Jurisdiction’, 351–2. 
37 Rohrig, Brunner and Heinze (1950) 17 ILR 393. 
38 Washio Awochi, Court Martial, XII LRTWC 122. 
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Ɇɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨ ɬɚɤɠɟ ɩɨɡɜɨɥɹɟɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ 

ɡɚ ɩɪɚɜɨɧɚɪɭɲɟɧɢɹ, ɫɨɜɟɪɲɟɧɧɵɟ ɩɪɨɬɢɜ ɝɪɚɠɞɚɧ ɝɨɫɭɞɚɪɫɬɜ, ɜɨɸɸɳɢɯ ɞɪɭɝ ɫ 

ɞɪɭɝɨɦ. ɇɚɩɪɢɦɟɪ, ɜ ɞɟɥɟ «Дɟɬɫɤɢɣ ɞɨɦ ɜ ȼɟɥɶɩɤɟ» ȼɟɥɢɤɨɛɪɢɬɚɧɢɹ 

ɩɪɟɫɥɟɞɨɜɚɥɚ ɝɪɚɠɞɚɧ Ƚɟɪɦɚɧɢɢ ɡɚ ɩɥɨɯɨɟ ɨɛɪɚɳɟɧɢɟ ɫ ɩɨɥɶɫɤɢɦɢ ɞɟɬɶɦɢ, 

ɤɨɬɨɪɨɟ ɢɦɟɥɨ ɦɟɫɬɨ ɜ Ƚɟɪɦɚɧɢɢ.39 

ɇɚɢɛɨɥɟɟ ɨɛɫɭɠɞɚɟɦɵɦ ɩɪɢɧɰɢɩɨɦ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɹɜɥɹɟɬɫɹ ɭɧɢɜɟɪɫɚɥɶɧɚɹ ɸɪɢɫɞɢɤɰɢɹ40, ɤɨɬɨɪɚɹ 

ɭɫɬɚɧɚɜɥɢɜɚɟɬɫɹ ɜ ɨɬɧɨɲɟɧɢɢ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɧɟ ɭɱɢɬɵɜɚɹ ɦɟɫɬɨ ɟɝɨ 

ɫɨɜɟɪɲɟɧɢɹ, ɝɪɚɠɞɚɧɫɬɜɚ ɩɨɞɨɡɪɟɜɚɟɦɨɝɨ ɢɥɢ ɩɨɬɟɪɩɟɜɲɟɝɨ ɢɥɢ ɧɚɥɢɱɢɹ 

ɜɨɨɛɳɟ ɤɚɤɨɣ-ɥɢɛɨ ɫɜɹɡɢ ɦɟɠɞɭ ɩɪɟɫɬɭɩɥɟɧɢɟɦ ɢ ɝɨɫɭɞɚɪɫɬɜɨɦ, ɤɨɬɨɪɨɟ 

ɠɟɥɚɟɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ.  

ȿɳɟ ɜɨ ɜɪɟɦɹ ȼɬɨɪɨɣ ɦɢɪɨɜɨɣ ɜɨɣɧɵ ɨɛɫɭɠɞɚɥɚɫɶ ɜɨɡɦɨɠɧɨɫɬɶ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ ɜɨɟɧɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ.41 Ʉɨɦɢɫɫɢɹ ɈɈɇ ɩɨ ɜɨɟɧɧɵɦ ɩɪɟɫɬɭɩɥɟɧɢɹɦ ɫɱɢɬɚɥɚ, ɱɬɨ ɩɪɚɜɨ 

ɧɚɤɚɡɵɜɚɬɶ ɡɚ ɜɨɟɧɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ ɩɪɢɧɚɞɥɟɠɢɬ ɥɸɛɨɦɭ ɧɟɡɚɜɢɫɢɦɨɦɭ 

ɝɨɫɭɞɚɪɫɬɜɭ.42 ɉɨɡɞɧɟɟ ɆɌȻɘ ɢ ɆɍɌɊ ɩɨɞɬɜɟɪɞɢɥɢ, ɱɬɨ ɝɨɫɭɞɚɪɫɬɜɚ ɦɨɝɭɬ 

ɨɫɭɳɟɫɬɜɥɹɬɶ ɭɧɢɜɟɪɫɚɥɶɧɭɸ ɸɪɢɫɞɢɤɰɢɸ43, ɬɚɤɨɣ ɠɟ ɬɨɱɤɢ ɡɪɟɧɢɹ 

ɩɪɢɞɟɪɠɢɜɚɥɫɹ ɢ ɋɩɟɰɢɚɥɶɧɵɣ ɫɭɞ ɩɨ ɋɶɟɪɪɚ-Ʌɟɨɧɟ.44 ȿɋɉɑ ɬɚɤɠɟ ɩɪɢɡɧɚɥ, 

ɱɬɨ ɭɧɢɜɟɪɫɚɥɶɧɚɹ ɸɪɢɫɞɢɤɰɢɹ ɫɭɳɟɫɬɜɭɟɬ, ɩɨ ɤɪɚɣɧɟɣ ɦɟɪɟ, ɞɥɹ ɩɪɟɫɬɭɩɥɟɧɢɣ 

ɝɟɧɨɰɢɞɚ45, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ Ɇɟɠɚɦɟɪɢɤɚɧɫɤɚɹ ɤɨɦɢɫɫɢɹ ɩɨ ɩɪɚɜɚɦ ɱɟɥɨɜɟɤɚ 

ɩɨɫɱɢɬɚɥɚ, ɱɬɨ ɬɚɤɚɹ ɸɪɢɫɞɢɤɰɢɹ ɫɭɳɟɫɬɜɭɟɬ ɜ ɨɬɧɨɲɟɧɢɢ ɩɪɟɫɬɭɩɥɟɧɢɣ 

ɩɪɨɬɢɜ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ.46  

                                                           
39 Brand, G., Trial of Heinrich Gerike (London, 1950). 
40 Butler, A. Hays, ‘The Doctrine of Universal Jurisdiction: A Review of the Literature’ (2000) 11 CLF 353. p.65. 
41 Cowles, W., ‘Universality of Jurisdiction Over War Crimes’ (1945) 33 California Law Review 177, p. 254. 
42 XV LRTWC 26 (Commentary). 
43 ICTY, The Prosecutor v. Dusko Tadic, Case № IT-94-1-A, Decision on the Defence Motion for Interlocutory Appeal 
on Jurisdiction, 2 October 1995 [‘Tadic Case’], para. 62; ICTR, Prosecutor v. Ntuyuhaga (Case No. ICTR-96-40), Ch. I 
18.3.1999. 
44 SCSL, Prosecutor v. Kallon and Kamara, AFRC Case, , Decision on challenge to jurisdiction: Lome Accord 
Amnesty. (SCSL AC, Mar. 13, 2004), paras. 67–71. 
45 Jorgic´ v Germany, Application No.74613/01, Judgment, 12.7.2007 paras 67–70. 
46 Resolution 1/03, 24.10.2003. 
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ɏɨɬɹ ɧɟɤɨɬɨɪɵɟ ɭɱɟɧɵɟ ɢ ɨɬɪɢɰɚɸɬ ɫɭɳɟɫɬɜɨɜɚɧɢɟ ɭɧɢɜɟɪɫɚɥɶɧɨɣ 

ɸɪɢɫɞɢɤɰɢɹ,47 ɝɥɚɜɟɧɫɬɜɭɸɳɟɣ ɹɜɥɹɟɬɫɹ ɬɨɱɤɚ ɡɪɟɧɢɹ ɨ ɬɨɦ, ɱɬɨ ɝɨɫɭɞɚɪɫɬɜɚ 

ɢɦɟɸɬ ɩɪɚɜɨ ɪɟɚɥɢɡɨɜɵɜɚɬɶ ɭɧɢɜɟɪɫɚɥɶɧɭɸ ɸɪɢɫɞɢɤɰɢɸ ɜ ɨɬɧɨɲɟɧɢɢ ɜɨɟɧɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ, ɩɪɟɫɬɭɩɥɟɧɢɣ ɩɪɨɬɢɜ ɱɟɥɨɜɟɱɧɨɫɬɢ, ɝɟɧɨɰɢɞɚ ɢ ɩɵɬɨɤ48, 

ɩɨɫɤɨɥɶɤɭ ɷɬɢ ɩɪɟɫɬɭɩɥɟɧɢɹ ɨɩɪɟɞɟɥɟɧɵ ɜ ɨɛɵɱɧɨɦ ɩɪɚɜɟ.49  

ɇɚɢɛɨɥɟɟ ɢɡɜɟɫɬɧɵɦ ɨɫɭɳɟɫɬɜɥɟɧɢɟɦ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɛɵɥɨ 

ɢɡɪɚɢɥɶɫɤɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ Ⱥɞɨɥɶɮɚ ɗɣɯɦɚɧɚ. ɂɡɪɚɢɥɶɫɤɚɹ ɫɥɭɠɛɚ 

ɛɟɡɨɩɚɫɧɨɫɬɢ Ɇɨɫɫɚɞɚ ɩɨɯɢɬɢɥɚ ɗɣɯɦɚɧɚ ɢɡ Ⱥɪɝɟɧɬɢɧɵ ɜ 1960 ɝɨɞɭ ɢ 

ɞɨɫɬɚɜɢɥɚ ɜ ɂɟɪɭɫɚɥɢɦ ɞɥɹ ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ. Ɋɚɣɨɧɧɵɣ ɫɭɞ, 

ɩɨɞɬɜɟɪɞɢɜ ɩɪɚɜɨ ɂɡɪɚɢɥɹ ɧɚ ɟɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɟ, ɭɫɬɚɧɨɜɢɥ, ɱɬɨ ɩɪɟɫɬɭɩɥɟɧɢɹ, 

ɩɨɪɚɡɢɜɲɢɟ ɜɫɟ ɱɟɥɨɜɟɱɟɫɬɜɨ ɢ ɩɨɬɪɹɫɲɢɟ ɫɨɡɧɚɧɢɟ ɧɚɰɢɣ, ɹɜɥɹɸɬɫɹ 

ɫɟɪɶɟɡɧɵɦɢ ɩɪɟɫɬɭɩɥɟɧɢɹɦɢ ɩɪɨɬɢɜ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɜ ɰɟɥɨɦ. ɉɨɷɬɨɦɭ, 

ɩɨɫɤɨɥɶɤɭ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨ ɨɬɪɢɰɚɟɬ ɢɥɢ ɨɝɪɚɧɢɱɢɜɚɟɬ ɸɪɢɫɞɢɤɰɢɸ 

ɫɬɪɚɧ ɜ ɨɬɧɨɲɟɧɢɢ ɬɚɤɢɯ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɜ ɨɬɫɭɬɫɬɜɢɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɚ ɨɧɨ 

ɧɭɠɞɚɟɬɫɹ ɜ ɫɭɞɟɛɧɵɯ ɢ ɡɚɤɨɧɨɞɚɬɟɥɶɧɵɯ ɨɪɝɚɧɚɯ ɜ ɤɚɠɞɨɣ ɫɬɪɚɧɟ ɞɥɹ 

ɪɟɚɥɢɡɚɰɢɢ ɭɝɨɥɨɜɧɵɯ ɡɚɩɪɟɬɨɜ ɢ ɩɪɢɜɥɟɱɟɧɢɹ ɩɪɟɫɬɭɩɧɢɤɨɜ ɤ ɫɭɞɭ. 

ɘɪɢɫɞɢɤɰɢɹ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɩɪɟɫɬɭɩɥɟɧɢɹ ɩɨ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɭ 

ɭɧɢɜɟɪɫɚɥɶɧɚ.50 

Ʉɨɧɮɥɢɤɬɵ ɜ ɘɝɨɫɥɚɜɢɢ ɢ Ɋɭɚɧɞɟ ɩɪɢɜɟɥɢ ɤ ɪɹɞɭ ɫɭɞɟɛɧɵɯ 

ɩɪɟɫɥɟɞɨɜɚɧɢɣ, ɜ ɱɚɫɬɧɨɫɬɢ, ɜ ɨɬɧɨɲɟɧɢɢ ɥɸɞɟɣ, ɤɨɬɨɪɵɟ ɩɪɢɛɵɥɢ ɜ Ƚɟɪɦɚɧɢɸ 

ɢ ɒɜɟɣɰɚɪɢɸ ɜ ɤɚɱɟɫɬɜɟ ɛɟɠɟɧɰɟɜ.51 ȼ Ȼɟɥɶɝɢɢ ɛɵɥ ɩɪɨɜɟɞɟɧ ɪɹɞ ɫɭɞɟɛɧɵɯ 

ɩɪɟɫɥɟɞɨɜɚɧɢɣ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɜɧɭɬɪɟɧɧɢɦ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨɦ52, ɤɨɬɨɪɵɟ 

ɩɪɟɞɭɫɦɚɬɪɢɜɚɸɬ ɭɝɨɥɨɜɧɭɸ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɡɚ ɧɟɤɨɬɨɪɵɟ ɧɚɪɭɲɟɧɢɹ 

ɀɟɧɟɜɫɤɢɯ ɤɨɧɜɟɧɰɢɣ ɢ ɩɪɨɬɨɤɨɥɨɜ ɤ ɧɢɦ, ɧɟɡɚɜɢɫɢɦɨ ɨɬ ɦɟɫɬɚ ɫɨɜɟɪɲɟɧɢɹ 

                                                           
47 Rubin, A. ‘Actio Popularis, Jus Cogens and Offences Erga Omnes’ (2001) 35 New England Law Review 265; 
Henzelin, M. Le Principe de l’Universalité en Droit Pénal Interntionale (Brussels, 2000). 
48 Institut de Droit International, Seventeenth Commission, Universal Jurisdiction Over Genocide, Crimes Against 
Humanity and War Crimes, Krakow, 2005, 2.  
49 Colangelo, A. ‘The Legal Limits of Universal Jurisdiction’ (2006–2007) 47 Virginia Journal of International Law 
149, 166–9. 
50 A-G of Israel v. Eichmann (1968) 36 ILR 5 (1st DC), para. 12 (DC).  
51 Ziegler, A. ‘International Decisions: In re G’ (1998) 82 AJIL 78; Reydams, L., Universal Jurisdiction: International 
and Municipal Legal Perspectives (Oxford, 2003) 196–200. 
52 Moniteur Belge, 5 August 1993. 
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ɩɪɟɫɬɭɩɥɟɧɢɹ.53 ɍɠɟ ɤ 1999 ɝɨɞɭ ɭɧɢɜɟɪɫɚɥɶɧɚɹ ɸɪɢɫɞɢɤɰɢɹ ɪɚɡɜɢɜɚɥɚɫɶ 

ɡɧɚɱɢɬɟɥɶɧɵɦɢ ɬɟɦɩɚɦɢ. 

ɐɟɥɶ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɨɫɧɨɜɚɧɚ ɧɚ ɢɞɟɟ ɨ ɬɨɦ, ɱɬɨ 

ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ ɡɚɬɪɚɝɢɜɚɸɬ ɦɟɠɞɭɧɚɪɨɞɧɵɣ ɩɪɚɜɨɩɨɪɹɞɨɤ ɜ 

ɰɟɥɨɦ.54  ȼɜɢɞɭ ɩɪɢɡɧɚɧɢɹ ɬɨɝɨ, ɱɬɨ ɬɚɤɢɟ ɩɪɟɫɬɭɩɥɟɧɢɹ ɤɚɫɚɸɬɫɹ ɜɫɟɯ 

ɝɨɫɭɞɚɪɫɬɜ ɢ ɧɚɪɨɞɨɜ, ɚ ɬɚɤɠɟ ɨɫɨɡɧɚɧɢɹ ɬɨɝɨ, ɱɬɨ ɬɟɪɪɢɬɨɪɢɚɥɶɧɵɣ ɩɪɢɧɰɢɩ ɢ 

ɩɪɢɧɰɢɩ ɝɪɚɠɞɚɧɫɬɜɚ ɝɨɫɭɞɚɪɫɬɜɚ ɢɦɟɸɬ ɨɩɪɟɞɟɥɟɧɧɵɟ ɧɟɞɨɫɬɚɬɤɢ, 

ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨ ɩɪɟɞɨɫɬɚɜɥɹɟɬ ɜɫɟɦ ɝɨɫɭɞɚɪɫɬɜɚɦ ɩɪɚɜɨ ɩɪɟɫɥɟɞɨɜɚɬɶ 

ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ. Ɉɞɧɚɤɨ, ɤɨɧɤɪɟɬɧɵɟ ɭɫɥɨɜɢɹ, ɩɪɢ ɤɨɬɨɪɵɯ 

ɝɨɫɭɞɚɪɫɬɜɨ ɦɨɠɟɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɩɪɟɫɥɟɞɨɜɚɧɢɟ, ɹɜɥɹɸɬɫɹ ɩɪɨɬɢɜɨɪɟɱɢɜɵɦɢ. 

Ʉɚɤ ɧɚ ɩɪɚɤɬɢɤɟ, ɬɚɤ ɢ ɜ ɧɚɭɤɟ ɜɨɡɧɢɤɚɟɬ ɦɧɨɠɟɫɬɜɨ ɜɨɩɪɨɫɨɜ ɤɚɫɚɬɟɥɶɧɨ ɬɨɝɨ, 

ɦɨɝɭɬ ɥɢ ɝɨɫɭɞɚɪɫɬɜɚ ɨɫɭɳɟɫɬɜɥɹɬɶ ɭɧɢɜɟɪɫɚɥɶɧɭɸ ɸɪɢɫɞɢɤɰɢɸ ɢ ɹɜɥɹɟɬɫɹ ɥɢ 

ɷɬɨ ɨɛɹɡɚɧɧɨɫɬɶɸ ɝɨɫɭɞɚɪɫɬɜ. 

ȼ  ɧɚɭɱɧɨɣ ɥɢɬɟɪɚɬɭɪɟ55 ɜɵɞɟɥɹɸɬ ɧɟɫɤɨɥɶɤɨ ɜɢɞɨɜ ɭɧɢɜɟɪɫɚɥɶɧɨɣ 

ɸɪɢɫɞɢɤɰɢɢ. ȿɟ ɞɟɥɹɬ ɧɚ ɚɛɫɨɥɸɬɧɭɸ ɢ ɭɫɥɨɜɧɭɸ ɭɧɢɜɟɪɫɚɥɶɧɭɸ 

ɸɪɢɫɞɢɤɰɢɸ. Ⱥɛɫɨɥɸɬɧɚɹ ɢɦɟɟɬ ɦɟɫɬɨ ɛɵɬɶ, ɤɨɝɞɚ ɝɨɫɭɞɚɪɫɬɜɨ ɫɬɪɟɦɢɬɫɹ 

ɨɫɭɳɟɫɬɜɢɬɶ ɸɪɢɫɞɢɤɰɢɸ ɜ ɨɬɧɨɲɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɟɫɬɭɩɥɟɧɢɹ. 

Ɉɛɵɱɧɨ ɷɬɨ ɪɟɚɥɢɡɭɟɬɫɹ ɩɭɬɟɦ ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɬɚɤɨɝɨ ɩɪɟɫɬɭɩɥɟɧɢɹ ɢ/ɢɥɢ 

ɨɬɩɪɚɜɥɟɧɢɹ ɡɚɩɪɨɫɚ ɨ ɜɵɞɚɱɟ ɩɨɞɨɡɪɟɜɚɟɦɨɝɨ, ɞɚɠɟ ɟɫɥɢ ɨɧ ɨɬɫɭɬɫɬɜɭɟɬ ɧɚ 

ɬɟɪɪɢɬɨɪɢɢ ɝɨɫɭɞɚɪɫɬɜɚ, ɩɪɨɜɨɞɹɳɟɝɨ ɪɚɫɫɥɟɞɨɜɚɧɢɟ. ɍɫɥɨɜɧɚɹ ɭɧɢɜɟɪɫɚɥɶɧɚɹ 

ɸɪɢɫɞɢɤɰɢɹ ɨɫɭɳɟɫɬɜɥɹɟɬɫɹ, ɤɨɝɞɚ ɩɨɞɨɡɪɟɜɚɟɦɵɣ ɭɠɟ ɧɚɯɨɞɢɬɫɹ ɜ 

ɝɨɫɭɞɚɪɫɬɜɟ, ɭɬɜɟɪɠɞɚɸɳɟɦ ɸɪɢɫɞɢɤɰɢɸ. Ɋɹɞ ɝɨɫɭɞɚɪɫɬɜ ɨɝɪɚɧɢɱɢɥɢ 

ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɬɨɥɶɤɨ ɬɟɦɢ ɫɥɭɱɚɹɦɢ, ɤɨɝɞɚ ɥɢɰɨ 

ɧɚɯɨɞɢɬɫɹ ɧɟɩɨɫɪɟɞɫɬɜɟɧɧɨ ɧɚ ɢɯ ɬɟɪɪɢɬɨɪɢɢ. ɗɬɨ ɨɛɴɹɫɧɹɟɬɫɹ ɬɟɦ, ɱɬɨ 

                                                           
53 Reydams, L., Universal Jurisdiction, 109–16. 
54 Higgins, R. Problems and Process: International Law and How We Use It, Oxford, 1994, p 56–63; Zimmermann, 
A.,‘Violations of Fundamental Norms of International Law and the Exercise of Universal Jurisdiction in Criminal 
Matters’ in Christian Tomuschat and Jean-Marc Thouvenin (eds.), The Fundamental Rules of the International Legal 
Order (Leiden, 2006) p. 335. 
55 Cassese, A. ‘Is the Bell Tolling for Universality? A Plea for a Sensible Notion of Universal Jurisdiction’ (2003) 1 
JICJ 589, 592–3; Abi-Saab, G., ‘The Proper Role of Universal Jurisdiction’ (2003) 1 JICJ 596, p 601. 
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ɩɪɢɧɹɬɢɟ ɚɛɫɨɥɸɬɧɨɣ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɦɨɠɟɬ ɫɜɢɞɟɬɟɥɶɫɬɜɨɜɚɬɶ ɨ 

ɧɟɫɨɛɥɸɞɟɧɢɢ ɩɪɚɜɢɥ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɜɟɠɥɢɜɨɫɬɢ.56  

Ɉɞɧɢɦ ɢɡ ɧɚɢɛɨɥɟɟ ɢɡɜɟɫɬɧɵɯ ɫɥɭɱɚɟɜ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɭɧɢɜɟɪɫɚɥɶɧɨɣ 

ɸɪɢɫɞɢɤɰɢɢ ɝɨɫɭɞɚɪɫɬɜɨɦ ɛɵɥɨ ɞɟɥɨ ɛɵɜɲɟɝɨ ɩɪɟɡɢɞɟɧɬɚ ɑɢɥɢ Ⱥɭɝɭɫɬɨ 

ɉɢɧɨɱɟɬɚ, ɤɨɬɨɪɵɣ ɜ 1998 ɫɨɜɟɪɲɢɥ ɱɚɫɬɧɵɣ ɜɢɡɢɬ ɜ Ⱥɧɝɥɢɸ, ɝɞɟ ɛɵɥ 

ɚɪɟɫɬɨɜɚɧ ɩɨ ɨɪɞɟɪɭ ɧɚ ɚɪɟɫɬ, ɜɵɞɚɧɧɨɦɭ ɂɫɩɚɧɢɟɣ. ȼ ɨɪɞɟɪɟ ɧɚ ɚɪɟɫɬ ɛɵɥɨ 

ɩɪɟɞɴɹɜɥɟɧɨ ɨɛɜɢɧɟɧɢɟ ɉɢɧɨɱɟɬɭ ɜ ɩɪɟɫɬɭɩɥɟɧɢɹɯ ɝɟɧɨɰɢɞɚ ɢ ɬɟɪɪɨɪɢɡɦɚ. 

ɉɢɧɨɱɟɬ ɭɬɜɟɪɠɞɚɥ, ɱɬɨ ɨɧ, ɤɚɤ ɛɵɜɲɢɣ ɝɥɚɜɚ ɝɨɫɭɞɚɪɫɬɜɚ, ɢɦɟɥ ɩɪɚɜɨ ɧɚ 

ɧɟɩɪɢɤɨɫɧɨɜɟɧɧɨɫɬɶ.57 24 ɦɚɪɬɚ 1999 ɝɨɞɚ ɉɚɥɚɬɚ ɥɨɪɞɨɜ ɜɵɧɟɫɥɚ 

ɨɤɨɧɱɚɬɟɥɶɧɵɣ ɜɟɪɞɢɤɬ, ɜ ɤɨɬɨɪɨɦ ɨɫɜɨɛɨɞɢɥɚ ɟɝɨ ɨɬ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɡɚ 

ɩɪɟɫɬɭɩɥɟɧɢɹ, ɫɨɜɟɪɲёɧɧɵɟ ɢɦ ɞɨ 1988 ɝɨɞɚ, ɩɨɫɤɨɥɶɤɭ ɜ ɬɨɬ ɩɟɪɢɨɞ ɨɧ 

ɡɚɧɢɦɚɥ ɩɨɫɬ ɩɪɟɡɢɞɟɧɬɚ ɢ ɩɨɥɶɡɨɜɚɥɫɹ ɩɟɪɫɨɧɚɥɶɧɵɦ ɢɦɦɭɧɢɬɟɬɨɦ, ɧɨ ɨɧ 

ɥɢɲɚɥɫɹ ɢɦɦɭɧɢɬɟɬɚ ɨɬ ɩɪɟɫɥɟɞɨɜɚɧɢɣ ɡɚ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɫɨɜɟɪɲёɧɧɵɟ ɢɦ 

ɩɨɡɠɟ.58  

Ⱦɚɧɧɨɟ ɞɟɥɨ ɩɨɤɚɡɚɥɨ, ɱɬɨ ɨɫɭɳɟɫɬɜɥɟɧɢɟ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɧɟ 

ɹɜɥɹɟɬɫɹ ɛɟɡɝɪɚɧɢɱɧɵɦ. Ɍɚɤ, ɧɚɩɪɢɦɟɪ, ɨɞɧɢɦ ɢɡ ɩɪɟɩɹɬɫɬɜɢɣ ɹɜɥɹɸɬɫɹ 

ɩɟɪɫɨɧɚɥɶɧɵɟ ɢɦɦɭɧɢɬɟɬɵ, ɤɨɬɨɪɵɦɢ ɧɚɞɟɥɟɧɵ ɝɥɚɜɚ ɝɨɫɭɞɚɪɫɬɜɚ, ɝɥɚɜɚ 

ɩɪɚɜɢɬɟɥɶɫɬɜɚ ɢ ɦɢɧɢɫɬɪ ɢɧɨɫɬɪɚɧɧɵɯ ɞɟɥ. ɍɤɚɡɚɧɧɵɟ ɞɨɥɠɧɨɫɬɧɵɟ ɥɢɰɚ 

ɩɨɥɶɡɭɸɬɫɹ ɚɛɫɨɥɸɬɧɵɦɢ ɢɦɦɭɧɢɬɟɬɚɦɢ ɨɬ ɸɪɢɫɞɢɤɰɢɢ ɞɪɭɝɢɯ ɝɨɫɭɞɚɪɫɬɜ.59 

Ⱦɚɧɧɚɹ ɩɨɡɢɰɢɹ ɛɵɥɚ ɡɚɤɪɟɩɥɟɧɚ ɜ ɞɟɥɟ «Ɉɪɞɟɪ ɧɚ ɚɪɟɫɬ», ɝɞɟ Ȼɟɥɶɝɢɹ ɜɵɞɚɥɚ 

ɨɪɞɟɪ ɧɚ ɚɪɟɫɬ ɞɟɣɫɬɜɭɸɳɟɝɨ ɦɢɧɢɫɬɪɚ ɢɧɨɫɬɪɚɧɧɵɯ ɞɟɥ Ⱦɟɦɨɤɪɚɬɢɱɟɫɤɨɣ 

Ɋɟɫɩɭɛɥɢɤɢ Ʉɨɧɝɨ ɜ ɫɜɹɡɢ ɫ ɫɟɪɶɟɡɧɵɦɢ ɧɚɪɭɲɟɧɢɹɦɢ ɢɦ ɀɟɧɟɜɫɤɢɯ 

ɤɨɧɜɟɧɰɢɣ ɢ ɫɨɜɟɪɲɟɧɢɟɦ ɩɪɟɫɬɭɩɥɟɧɢɣ ɩɪɨɬɢɜ ɱɟɥɨɜɟɱɟɫɬɜɚ. Ɇɟɠɞɭɧɚɪɨɞɧɵɣ 

ɋɭɞ ɭɫɬɚɧɨɜɢɥ, ɱɬɨ ɜɵɧɟɫɟɧɢɟ ɨɪɞɟɪɚ ɧɚ ɚɪɟɫɬ ɩɪɨɬɢɜɨɪɟɱɢɥɨ ɩɟɪɫɨɧɚɥɶɧɨɦɭ 

ɢɦɦɭɧɢɬɟɬɭ ɨɬ ɧɚɰɢɨɧɚɥɶɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ, ɤɨɬɨɪɵɦ ɦɢɧɢɫɬɪ 

ɢɧɨɫɬɪɚɧɧɵɯ ɞɟɥ ɨɛɥɚɞɚɥ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɩɪɚɜɨɦ. ȿɝɨ 

                                                           
56 ICJ, Arrest Warrant case, Separate Opinion of Judge ad hoc Van den Wyngaert, para. 3. 
57 Bianchi, A. ‘Immunity versus Human Rights: The Pinochet Case’ (1999) 10 EJIL 237. 
58 Byers, M. ‘The Law and Politics of the Pinochet Case’ (2000) 10 Duke Journal of Comparative and International 
Law, p. 415. 
59 ICJ, Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), [2002], ICJ Reports 2002, p. 
51. 
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ɢɦɦɭɧɢɬɟɬ ɡɚɳɢɳɚɥ ɟɝɨ ɨɬ ɥɸɛɨɝɨ ɞɟɣɫɬɜɢɹ ɫɨ ɫɬɨɪɨɧɵ ɨɪɝɚɧɨɜ ɜɥɚɫɬɢ ɞɪɭɝɨɝɨ 

ɝɨɫɭɞɚɪɫɬɜɚ. Ɇɟɠɞɭɧɚɪɨɞɧɵɣ ɋɭɞ ɬɚɤɠɟ ɨɬɦɟɬɢɥ, ɱɬɨ ɩɪɚɜɢɥɚ, ɪɟɝɭɥɢɪɭɸɳɢɟ 

ɸɪɢɫɞɢɤɰɢɸ ɜɧɭɬɪɢɝɨɫɭɞɚɪɫɬɜɟɧɧɵɯ ɫɭɞɨɜ, ɞɨɥɠɧɵ ɛɵɬɶ ɬɳɚɬɟɥɶɧɨ ɨɬɞɟɥɟɧɵ 

ɨɬ ɧɨɪɦ, ɪɟɝɭɥɢɪɭɸɳɢɯ ɸɪɢɫɞɢɤɰɢɨɧɧɵɟ ɢɦɦɭɧɢɬɟɬɵ: ɸɪɢɫɞɢɤɰɢɹ ɧɟ 

ɩɨɞɪɚɡɭɦɟɜɚɟɬ ɨɬɫɭɬɫɬɜɢɟ ɢɦɦɭɧɢɬɟɬɚ, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ ɨɬɫɭɬɫɬɜɢɟ ɢɦɦɭɧɢɬɟɬɚ 

ɧɟ ɩɨɞɪɚɡɭɦɟɜɚɟɬ ɸɪɢɫɞɢɤɰɢɸ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɯɨɬɹ ɪɚɡɥɢɱɧɵɟ 

ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɤɨɧɜɟɧɰɢɢ ɨ ɩɪɟɞɨɬɜɪɚɳɟɧɢɢ ɨɩɪɟɞɟɥɟɧɧɵɯ ɬɹɠɤɢɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ ɢ ɧɚɤɚɡɚɧɢɢ ɡɚ ɧɢɯ ɧɚɥɚɝɚɸɬ ɧɚ ɝɨɫɭɞɚɪɫɬɜɨ ɨɛɹɡɚɬɟɥɶɫɬɜɚ 

ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɢɥɢ ɷɤɫɬɪɚɞɢɰɢɢ, ɬɟɦ ɫɚɦɵɦ ɬɪɟɛɭɹ ɨɬ ɧɢɯ ɪɚɫɲɢɪɢɬɶ ɢɯ 

ɭɝɨɥɨɜɧɭɸ ɸɪɢɫɞɢɤɰɢɸ, ɬɚɤɨɟ ɪɚɫɲɢɪɟɧɢɟ ɸɪɢɫɞɢɤɰɢɢ ɧɢɤɚɤɢɦ ɨɛɪɚɡɨɦ ɧɟ 

ɪɚɫɩɪɨɫɬɪɚɧɹɟɬɫɹ ɧɚ ɢɦɦɭɧɢɬɟɬɵ, ɩɪɟɞɭɫɦɨɬɪɟɧɧɵɟ ɨɛɵɱɧɵɦ ɦɟɠɞɭɧɚɪɨɞɧɵɦ 

ɩɪɚɜɨɦ. Ɂɚɩɪɟɬ ɧɚ ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɸɪɢɫɞɢɤɰɢɢ ɝɨɫɭɞɚɪɫɬɜɚɦɢ ɬɚɤɠɟ ɨɫɧɨɜɚɧ ɧɚ 

ɩɪɢɧɰɢɩɟ par in parem non habet imperium (ɪɚɜɧɵɣ ɧɚɞ ɪɚɜɧɵɦ ɜɥɚɫɬɢ ɧɟ ɢɦɟɟɬ), 

ɡɚɤɪɟɩɥɹɸɳɢɣ ɫɭɜɟɪɟɧɧɨɟ ɪɚɜɟɧɫɬɜɨ ɝɨɫɭɞɚɪɫɬɜ. 

ɋɬɚɜ ɫɬɨɪɨɧɚɦɢ ɋɬɚɬɭɬɚ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ, ɪɹɞ ɫɬɪɚɧ 

ɜɤɥɸɱɢɥɢ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ ɜ ɫɜɨɟ ɜɧɭɬɪɟɧɧɟɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɢ, 

ɬɚɤɢɦ ɨɛɪɚɡɨɦ, ɬɚɤɠɟ ɭɫɬɚɧɨɜɢɥɢ ɭɧɢɜɟɪɫɚɥɶɧɭɸ ɸɪɢɫɞɢɤɰɢɸ ɜ ɨɬɧɨɲɟɧɢɢ 

ɧɢɯ. ɇɚɩɪɢɦɟɪ, ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ ɭɫɬɚɧɚɜɥɢɜɚɟɬ ɬɪɟɛɨɜɚɧɢɟ ɨ 

ɬɨɦ, ɱɬɨɛɵ ɥɢɰɨ ɜɩɨɫɥɟɞɫɬɜɢɢ ɫɬɚɥɨ ɪɟɡɢɞɟɧɬɨɦ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ ɞɥɹ 

ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɫɭɞɟɛɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ.60 ȼ ɱɢɫɥɨ ɞɪɭɝɢɯ ɝɨɫɭɞɚɪɫɬɜ, 

ɩɪɢɧɹɜɲɢɯ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɨɛ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, ɜɯɨɞɹɬ Ɍɪɢɧɢɞɚɞ 

ɢ Ɍɨɛɚɝɨ61, ɇɢɞɟɪɥɚɧɞɵ (ɤɨɬɨɪɵɟ ɧɚ ɷɬɨɦ ɨɫɧɨɜɚɧɢɢ ɭɱɚɫɬɜɨɜɚɥɢ ɜ ɧɟɫɤɨɥɶɤɢɯ 

ɫɭɞɟɛɧɵɯ ɩɪɟɫɥɟɞɨɜɚɧɢɹɯ)62 ɢ ɋɟɧɟɝɚɥ.63  

Ɉɞɧɚ ɢɡ ɨɫɧɨɜɧɵɯ ɩɪɨɛɥɟɦ, ɫɜɹɡɚɧɧɵɯ ɫ ɜɨɡɛɭɠɞɟɧɢɟɦ ɭɝɨɥɨɜɧɨɝɨ 

ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɧɚ ɨɫɧɨɜɟ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, ɡɚɤɥɸɱɚɟɬɫɹ ɜ ɬɨɦ, ɱɬɨ 

ɫɚɦɨ ɫɭɳɟɫɬɜɨɜɚɧɢɟ ɸɪɢɫɞɢɤɰɢɢ ɧɟ ɜɥɟɱɟɬ ɡɚ ɫɨɛɨɣ ɧɢɤɚɤɢɯ ɨɛɹɡɚɬɟɥɶɫɬɜ ɫɨ 

ɫɬɨɪɨɧɵ ɝɨɫɭɞɚɪɫɬɜɚ ɬɟɪɪɢɬɨɪɢɢ ɢɥɢ ɝɨɫɭɞɚɪɫɬɜɚ ɝɪɚɠɞɚɧɫɬɜɚ ɨɤɚɡɵɜɚɬɶ 
                                                           
60 International Criminal Court Act 2001, s. 68(1). 
61 International Criminal Court Act 2006, s. 8. 
62 International Crimes Act 2003, s. 2; Erwin van der Borght, ‘Prosecution of International Crimes in the Netherlands: 
An Analysis of Recent Case Law’ (2007) 28 CLF 87. 
63 Article 2, Loi Nº 2007–05 (12.2.2007), Penal Code, Article 431, Constitution of Senegal, Article 9. 
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ɩɨɦɨɳɶ ɜ ɩɪɨɜɟɞɟɧɢɢ ɥɸɛɨɝɨ ɪɚɫɫɥɟɞɨɜɚɧɢɹ, ɩɪɟɞɨɫɬɚɜɥɹɬɶ ɞɨɤɚɡɚɬɟɥɶɫɬɜɚ ɢɥɢ 

ɜɵɞɚɜɚɬɶ ɩɨɞɨɡɪɟɜɚɟɦɵɯ.64 ȼɨɩɪɨɫ ɨ ɫɨɬɪɭɞɧɢɱɟɫɬɜɟ ɫɜɨɞɢɬɫɹ ɤ ɞɨɝɨɜɨɪɧɵɦ 

ɨɛɹɡɚɬɟɥɶɫɬɜɚɦ ɢɥɢ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɜɟɠɥɢɜɨɫɬɢ. ɇɟɭɞɢɜɢɬɟɥɶɧɨ, ɱɬɨ ɧɚɢɛɨɥɟɟ 

ɭɫɩɟɲɧɵɟ ɫɭɞɟɛɧɵɟ ɩɪɟɫɥɟɞɨɜɚɧɢɣ ɧɚ ɨɫɧɨɜɟ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ 

ɪɟɚɥɢɡɨɜɚɥɢɫɶ ɫ ɫɨɝɥɚɫɢɹ ɢ ɩɪɢ ɩɨɞɞɟɪɠɤɟ ɬɟɪɪɢɬɨɪɢɚɥɶɧɵɯ ɝɨɫɭɞɚɪɫɬɜ, ɬɚɤɢɟ 

ɤɚɤ: the Niyontenze case ɜ ɒɜɟɣɰɚɪɢɢ ɢ ɛɪɢɬɚɧɫɤɢɟ ɫɭɞɟɛɧɵɟ ɩɪɨɰɟɫɫɵ ɩɪɨɬɢɜ 

ɚɮɝɚɧɫɤɨɝɨ ɜɨɟɧɚɱɚɥɶɧɢɤɚ Ɏɚɪɶɹɞɢ Ɂɚɪɞɚɞɚ65 ɢ ɧɚɰɢɫɬɫɤɨɝɨ ɜɨɟɧɧɨɝɨ 

ɩɪɟɫɬɭɩɧɢɤɚ ɗɧɬɨɧɢ ɋɚɜɨɧɸɤɚ. ɗɬɢ ɝɨɫɭɞɚɪɫɬɜɚ ɪɚɡɪɟɲɢɥɢ ɩɪɨɜɨɞɢɬɶ 

ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɢ ɜɵɟɡɞɵ ɧɚ ɦɟɫɬɚ, ɚ ɬɚɤɠɟ ɩɪɟɞɨɫɬɚɜɥɹɥɢ ɫɜɢɞɟɬɟɥɟɣ ɞɥɹ ɞɚɱɢ 

ɩɨɤɚɡɚɧɢɣ ɜ ɝɨɫɭɞɚɪɫɬɜɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ.  

ȼ ɪɹɞɟ ɞɟɥ, ɨɫɧɨɜɚɧɧɵɯ ɧɚ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, ɧɟ ɭɞɚɥɨɫɶ 

ɞɨɫɬɢɱɶ ɧɟɨɛɯɨɞɢɦɨɝɨ ɫɬɚɧɞɚɪɬɚ ɞɨɤɚɡɵɜɚɧɢɹ ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɧɚɱɚɬɶ ɨɫɭɞɢɬɶ 

ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɟ ɥɢɰɨ.66 Ɉɞɧɚɤɨ ɞɚɠɟ ɬɚɦ, ɝɞɟ ɟɫɬɶ ɫɜɢɞɟɬɟɥɢ, ɦɨɝɭɬ 

ɜɨɡɧɢɤɧɭɬɶ ɩɪɨɛɥɟɦɵ ɦɟɠɤɭɥɶɬɭɪɧɨɝɨ ɜɡɚɢɦɨɞɟɣɫɬɜɢɹ. Ɍɪɭɞɧɨɫɬɢ ɩɟɪɟɜɨɞɚ, ɚ 

ɬɚɤɠɟ ɬɪɭɞɧɨɫɬɢ ɫ ɨɰɟɧɤɨɣ ɞɨɫɬɨɜɟɪɧɨɫɬɢ ɩɨɤɚɡɚɧɢɣ ɫɜɢɞɟɬɟɥɟɣ, ɩɨɥɭɱɟɧɧɵɯ 

ɩɨɫɪɟɞɫɬɜɨɦ ɭɫɬɧɨɝɨ ɩɟɪɟɜɨɞɚ. 

ɋɭɳɟɫɬɜɭɟɬ ɬɚɤɠɟ ɩɪɨɛɥɟɦɚ ɜɵɛɨɪɚ «ɭɞɨɛɧɨɝɨ ɫɭɞɚ», ɤɨɝɞɚ ɠɟɪɬɜɵ 

ɩɵɬɚɸɬɫɹ ɢɧɢɰɢɢɪɨɜɚɬɶ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɜ ɧɟɫɤɨɥɶɤɢɯ ɫɭɞɟɛɧɵɯ 

ɢɧɫɬɚɧɰɢɹɯ ɨɞɧɨɜɪɟɦɟɧɧɨ, ɱɬɨɛɵ ɦɚɤɫɢɦɚɥɶɧɨ ɭɜɟɥɢɱɢɬɶ ɜɟɪɨɹɬɧɨɫɬɶ 

ɜɵɧɟɫɟɧɢɹ ɨɛɜɢɧɢɬɟɥɶɧɨɝɨ ɩɪɢɝɨɜɨɪɚ. ɗɬɨ ɩɨɞɧɢɦɚɟɬ ɫɭɳɟɫɬɜɟɧɧɵɣ ɜɨɩɪɨɫ ɨ 

ɩɪɚɜɚɯ ɨɛɜɢɧɹɟɦɵɯ, ɤɨɬɨɪɵɟ ɦɨɝɭɬ ɧɟɨɞɧɨɤɪɚɬɧɨ ɩɨɞɜɟɪɝɚɬɶɫɹ ɫɭɞɟɛɧɨɦɭ 

ɩɪɟɫɥɟɞɨɜɚɧɢɸ ɜ ɫɜɹɡɢ ɫ ɨɞɧɢɦɢ ɢ ɬɟɦɢ ɠɟ ɮɚɤɬɚɦɢ, ɱɬɨ ɩɨɜɥɟɱɟɬ ɧɚɪɭɲɟɧɢɟ 

ɩɪɢɧɰɢɩɚ ne bis in idem.67 

ȼ ɧɚɭɤɟ ɬɚɤɠɟ ɜɵɞɜɢɝɚɸɬɫɹ ɩɪɟɞɩɨɥɨɠɟɧɢɹ ɨ ɬɨɦ, ɱɬɨ ɭɧɢɜɟɪɫɚɥɶɧɚɹ 

ɸɪɢɫɞɢɤɰɢɹ ɦɨɠɟɬ ɛɵɬɶ ɢɡɛɢɪɚɬɟɥɶɧɨɣ ɜ ɫɜɨɟɦ ɩɪɢɦɟɧɟɧɢɢ. Ʉɚɤ ɭɬɜɟɪɠɞɚɥ 

ɩɪɟɡɢɞɟɧɬ Ƚɢɣɨɦ ɜ ɞɟɥɟ «Ɉɪɞɟɪ ɧɚ ɚɪɟɫɬ», ɩɨɞɞɟɪɠɤɚ ɭɧɢɜɟɪɫɚɥɶɧɨɣ 

                                                           
64 Broomhall, B., International Justice and the International Criminal Court: Between State Sovereignty and the Rule of 
Law (Oxford, 2003) 119–23. 
65 Cryer, R. ‘Zardad’ in A. Cassese et al. (eds.), The Oxford Companion to International Criminal Justice (Oxford, 
2009) 978–9. 
66 The Dusko Cvetkovic´ prosecution in Austria and In re Gabrez in Switzerland. 
67 Fletcher, G. ‘Against Universal Jurisdiction’ (2003) 1 JICJ 580, p. 63. 
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ɸɪɢɫɞɢɤɰɢɢ ɛɭɞɟɬ ɨɡɧɚɱɚɬɶ  ɩɨɨɳɪɟɧɢɟ ɩɪɨɢɡɜɨɥɚ ɜ ɢɧɬɟɪɟɫɚɯ ɫɢɥɶɧɵɯ ɦɢɪɚ 

ɫɟɝɨ, ɹɤɨɛɵ ɞɟɣɫɬɜɭɸɳɢɯ ɜ ɢɧɬɟɪɟɫɚɯ ɧɟɨɩɪɟɞɟɥɟɧɧɨɝɨ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɫɨɨɛɳɟɫɬɜɚ.68 

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɨɫɭɳɟɫɬɜɥɟɧɢɟ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɧɚ 

ɫɟɝɨɞɧɹɲɧɢɣ ɞɟɧɶ ɫɨɫɪɟɞɨɬɨɱɟɧɨ ɧɚ ɬɟɯ, ɤɬɨ ɧɟ ɩɪɢɜɥɟɤɚɟɬɫɹ ɤ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ 

ɧɚ ɨɫɧɨɜɚɧɢɢ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɝɨ ɩɪɢɧɰɢɩɚ ɢɥɢ ɩɪɢɧɰɢɩɚ ɝɪɚɠɞɚɧɫɬɜɚ ɡɚ 

ɫɨɜɟɪɲɟɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ. Ɍɟɦ ɧɟ ɦɟɧɟɟ, ɜɵɛɨɪɨɱɧɨɟ 

ɩɪɚɜɨɩɪɢɦɟɧɟɧɢɟ ɢ ɢɡɛɢɪɚɬɟɥɶɧɨɟ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɨɫɬɚɟɬɫɹ ɩɪɨɛɥɟɦɨɣ 

ɜ ɨɬɧɨɲɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɧɟɡɚɜɢɫɢɦɨ ɨɬ ɬɨɝɨ, ɤɚɤɨɣ 

ɩɪɢɧɰɢɩ ɸɪɢɫɞɢɤɰɢɢ ɢɫɩɨɥɶɡɭɟɬɫɹ. ɇɟɤɨɬɨɪɵɟ ɢɡ ɷɬɢɯ ɩɪɨɛɥɟɦ ɦɨɝɭɬ ɛɵɬɶ 

ɫɦɹɝɱɟɧɵ ɩɪɢɧɹɬɢɟɦ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɨɝɥɚɲɟɧɢɹ ɨɛ ɨɫɭɳɟɫɬɜɥɟɧɢɢ 

ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, ɯɨɬɹ ɜ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ ɧɟɬ ɧɢɤɚɤɢɯ ɨɮɢɰɢɚɥɶɧɵɯ 

ɩɪɟɞɥɨɠɟɧɢɣ ɩɨ ɬɚɤɨɦɭ ɞɨɝɨɜɨɪɭ. 

ȼ ɰɟɥɨɦ, ɪɟɚɥɢɡɚɰɢɹ ɧɚɰɢɨɧɚɥɶɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɡɚ 

ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ ɫɨɞɟɪɠɢɬ ɜ ɫɟɛɟ ɦɧɨɠɟɫɬɜɨ ɩɪɨɛɥɟɦ. Ɉɞɧɨɣ ɢɡ 

ɧɢɯ ɹɜɥɹɟɬɫɹ ɢɡɛɢɪɚɬɟɥɶɧɨɫɬɶ ɧɚɰɢɨɧɚɥɶɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ, ɩɨɫɤɨɥɶɤɭ, ɤɚɤ 

ɩɪɚɜɢɥɨ, ɝɨɫɭɞɚɪɫɬɜɚ ɧɟ ɫɬɪɟɦɹɬɫɹ ɩɪɟɫɥɟɞɨɜɚɬɶ ɫɨɛɫɬɜɟɧɧɵɯ ɝɪɚɠɞɚɧ.69 

ɋɭɳɟɫɬɜɭɸɬ ɢɫɤɥɸɱɟɧɢɹ, ɬɚɤɢɟ ɤɚɤ: ɦɧɨɝɨɱɢɫɥɟɧɧɵɟ ɫɭɞɟɛɧɵɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ 

ɝɪɚɠɞɚɧ ɜ Ɂɚɩɚɞɧɨɣ ɢ ȼɨɫɬɨɱɧɨɣ Ƚɟɪɦɚɧɢɢ ɩɨɫɥɟ ȼɬɨɪɨɣ ɦɢɪɨɜɨɣ ɜɨɣɧɵ, 

ɫɭɞɟɛɧɵɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɜ ɛɵɜɲɟɣ ɘɝɨɫɥɚɜɢɢ70 ɢ Ɋɭɚɧɞɟ, ɚ ɬɚɤɠɟ ɜɨɟɧɧɵɟ 

ɫɭɞɵ ɜ ɋɒȺ ɢ ȼɟɥɢɤɨɛɪɢɬɚɧɢɢ  ɧɚɞ ɫɨɥɞɚɬɚɦɢ ɡɚ ɢɡɞɟɜɚɬɟɥɶɫɬɜɚ (ɢ ɜ ɨɞɧɨɦ 

ɫɥɭɱɚɟ ɭɛɢɣɫɬɜɨɦ) ɧɚɞ ɡɚɞɟɪɠɚɧɧɵɦɢ ɜ ɂɪɚɤɟ.71 ȼɵɫɨɤɚɹ ɫɬɟɩɟɧɶ 

ɢɡɛɢɪɚɬɟɥɶɧɨɫɬɢ ɜ ɪɚɦɤɚɯ ɨɞɧɨɝɨ ɢ ɬɨɝɨ ɠɟ ɤɨɧɮɥɢɤɬɚ ɦɨɠɟɬ ɜɵɞɜɢɧɭɬɶ ɢɞɟɸ 

ɨ ɬɨɦ, ɱɬɨ ɜɫɟ ɞɪɭɝɢɟ ɞɟɣɫɬɜɢɹ, ɤɨɬɨɪɵɟ ɨɫɬɚɥɢɫɶ ɡɚ ɪɚɦɤɚɦɢ ɢɡɛɢɪɚɬɟɥɶɧɨɫɬɢ, 
                                                           
68 ICJ, Arrest Warrant case, Separate Opinion of President Guillaume, para. 15. 
69 Timothy L. H. McCormack, ‘Their Atrocities and Our Misdemeanours: The Reticence of States to Try 
Their “Own Nationals” for International Crimes’ in Philippe Sands and Mark Lattimer (eds.), Justice for Crimes 
Against Humanity (Oxford, 2003) 107-42; Jonathan M. Weinig, ‘Enforcing the Lessons of History: Israel Judges the 
Holocaust’ in Timothy L. H. McCormack and Gerry J. Simpson (eds.), The Law of War Crimes: National and 
International Approaches (The Hague, 1997) 103, 115–18. 
70 Josipovic´, I. ‘Responsibility for War Crimes before National Courts in Croatia’ (2006) 88:861 International Review 
of the Red Cross 145. 
71 Arnold, R. ‘The Abu-Ghraib Misdeeds: WiIl There Be Justice in the Name of the Geneva Conventions?’ (2004) 2 
JICJ 999; Proceedings of a General Court Martial held at Military Court Centre Bulford in the case of Corporal Donald 
Payne and others, 7 September 2006 to 30 April 2007. 
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ɛɵɥɢ ɡɚɤɨɧɧɵɦɢ ɢɥɢ ɱɬɨ ɫɬɨɪɨɧɵ, ɧɟ ɩɨɞɜɟɪɝɚɜɲɢɟɫɹ ɫɭɞɟɛɧɨɦɭ 

ɩɪɟɫɥɟɞɨɜɚɧɢɸ, ɞɟɣɫɬɜɨɜɚɥɢ ɩɪɚɜɨɦɟɪɧɨ.72  

Ɉɞɧɢɦ ɢɡ ɨɫɧɨɜɧɵɯ ɷɥɟɦɟɧɬɨɜ ɜ ɩɪɢɧɹɬɢɢ ɪɟɲɟɧɢɹ ɨ ɩɪɨɜɟɞɟɧɢɢ 

ɧɚɰɢɨɧɚɥɶɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɹɜɥɹɟɬɫɹ ɩɨɥɢɬɢɱɟɫɤɢɣ ɚɫɩɟɤɬ.73 ɉɨɥɢɬɢɱɟɫɤɢɟ 

ɦɨɬɢɜɵ ɥɢɛɨ ɩɪɟɩɹɬɫɬɜɭɸɬ ɧɚɰɢɨɧɚɥɶɧɵɦ ɩɪɟɫɥɟɞɨɜɚɧɢɹɦ, ɥɢɛɨ ɞɟɥɚɸɬ ɢɯ 

ɬɚɤɠɟ ɤɪɚɣɧɟ ɢɡɛɢɪɚɬɟɥɶɧɵɦɢ.74 Ɍɨɝɞɚ ɩɨɹɜɥɹɸɬɫɹ ɫɟɪɶɟɡɧɵɟ ɜɨɩɪɨɫɵ, 

ɤɚɫɚɸɳɢɟɫɹ ɡɚɤɨɧɧɨɫɬɢ: ɩɪɚɜɨɦɟɪɧɨɫɬɶ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɢɡɛɢɪɚɬɟɥɶɧɨɝɨ 

ɩɨɞɯɨɞɚ, ɧɟɨɩɪɟɞɟɥɟɧɧɨɫɬɶ ɢ ɨɛɪɚɬɧɚɹ ɫɢɥɚ ɡɚɤɨɧɚ, ɢ ɞɥɢɬɟɥɶɧɵɟ ɩɟɪɢɨɞɵ 

ɜɪɟɦɟɧɢ ɦɟɠɞɭ ɫɨɜɟɪɲɟɧɢɟɦ ɩɪɟɫɬɭɩɥɟɧɢɹ ɢ ɨɫɭɳɟɫɬɜɥɟɧɢɟ ɫɭɞɟɛɧɨɝɨ 

ɩɪɟɫɥɟɞɨɜɚɧɢɹ. 75 

Ⱦɪɭɝɚɹ ɩɪɨɛɥɟɦɚ ɫɨɫɬɨɢɬ ɜ ɬɨɦ, ɱɬɨ ɫɭɞɵ ɝɨɫɭɞɚɪɫɬɜɚ ɱɚɫɬɨ 

ɞɟɦɨɧɫɬɪɢɪɭɸɬ ɧɟɤɨɬɨɪɭɸ ɧɟɭɜɟɪɟɧɧɨɫɬɶ ɩɪɢ ɪɚɫɫɦɨɬɪɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ. ɇɚɩɪɢɦɟɪ, ɧɚɰɢɨɧɚɥɶɧɵɟ ɫɭɞɵ ɱɚɫɬɨ ɫɫɵɥɚɸɬɫɹ ɧɚ ɚɛɫɬɪɚɤɬɧɨɟ 

ɨɛɵɱɧɨɟ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨ, ɧɨ ɧɟ ɩɨɤɚɡɵɜɚɸɬ ɫɭɳɟɫɬɜɨɜɚɧɢɟ ɤɨɧɤɪɟɬɧɵɯ 

ɩɨɥɨɠɟɧɢɣ. Ʉɪɨɦɟ ɬɨɝɨ, ɧɟɤɨɬɨɪɵɟ ɭɱɟɧɵɟ ɩɨɞɜɟɪɝɚɸɬ ɤɪɢɬɢɤɟ ɩɪɚɜɨɜɭɸ 

ɚɪɝɭɦɟɧɬɚɰɢɸ ɜ ɧɟɤɨɬɨɪɵɯ ɧɚɰɢɨɧɚɥɶɧɵɯ ɪɟɲɟɧɢɹɯ ɢ ɯɚɪɚɤɬɟɪɢɡɭɸɬ ɟɟ ɤɚɤ 

ɥɟɝɤɭɸ ɢ ɜ ɰɟɥɨɦ ɩɨɜɟɪɯɧɨɫɬɧɭɸ, ɩɨ ɫɪɚɜɧɟɧɢɸ ɫ ɪɟɲɟɧɢɹɦɢ ɆɌȻɘ ɢ 

ɆɍɌɊ.76 

Ʉɚɫɚɬɟɥɶɧɨ ɜɨɩɪɨɫɚ ɨ ɬɨɦ, ɹɜɥɹɟɬɫɹ ɥɢ ɨɛɹɡɚɧɧɨɫɬɶɸ ɝɨɫɭɞɚɪɫɬɜ 

ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ, ɫɭɳɟɫɬɜɭɸɬ ɪɚɡɧɵɟ ɬɨɱɤɢ ɡɪɟɧɢɹ. Ɍɚɤ, 

Ⱥɩɟɥɥɹɰɢɨɧɧɚɹ ɤɚɦɟɪɚ ɆɌȻɘ ɜ ɞɟɥɟ Ȼɥɚɲɤɢɱɚ ɡɚɹɜɢɥɚ ɨ ɬɨɦ, ɱɬɨ ɫɭɳɟɫɬɜɭɟɬ 

ɨɛɵɱɧɨɟ ɨɛɹɡɚɬɟɥɶɫɬɜɨ ɩɪɟɫɥɟɞɨɜɚɬɶ ɜ ɫɭɞɟɛɧɨɦ ɩɨɪɹɞɤɟ ɢɥɢ ɜɵɞɚɜɚɬɶ ɬɟɯ, ɤɬɨ 

ɩɪɟɞɩɨɥɨɠɢɬɟɥɶɧɨ ɫɨɜɟɪɲɢɥ ɫɟɪɶɟɡɧɵɟ ɧɚɪɭɲɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɝɭɦɚɧɢɬɚɪɧɨɝɨ ɩɪɚɜɚ.77 Ⱦɪɭɝɨɣ ɚɪɝɭɦɟɧɬ ɡɚɤɥɸɱɚɟɬɫɹ ɜ ɬɨɦ, ɱɬɨ ɨɛɹɡɚɧɧɨɫɬɶ 
                                                           
72 Simpson, G. ‘War Crimes: A Critical Introduction’ in McCormack and Simpson, Law of War Crimes, 21–6. 
73 Marschik, A. ‘The Politics of Prosecution: European National Approaches to War Crimes’ 
in T. L. H. McCormack and G. Simpson, The Law of War Crimes: National and International Approaches (The 
Hague, 1997) 65–101, p. 100. 
74 M. Cherif Bassiouni, Crimes Against Humanity In International Criminal Law (2nd edn, The Hague, 1999), 548–51. 
75 Simpson, G.,  ‘War Crimes: A Critical Introduction’, 1–30. 
76 Schabas, W. ‘National Courts Finally Begin to Prosecute Genocide, the Crime of Crimes’ (2003) 1 JICJ, p 63; 
Schabas, W. (2009). Genocide in International Law: The Crime of Crimes. Cambridge: Cambridge University Press, 
404–6. 
77 ICTY, Blaškic´case, A. Ch. 29.10.1997 para. 29. Cf.; ICTY, Furundžija case,  (IT-95-17/1) T. Ch. II 10.12.1998 
paras. 153–7 
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ɩɪɟɫɥɟɞɨɜɚɬɶ ɜ ɫɭɞɟɛɧɨɦ ɩɨɪɹɞɤɟ ɜɵɬɟɤɚɟɬ ɢɡ ɯɚɪɚɤɬɟɪɚ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ: ɨɫɧɨɜɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɚ 

ɨɫɧɨɜɚɧɵ ɧɚ ɢɦɩɟɪɚɬɢɜɧɵɯ ɧɨɪɦɚɯ jus cogens78, ɤɨɬɨɪɵɟ ɩɨɪɨɠɞɚɸɬ 

ɨɛɹɡɚɬɟɥɶɫɬɜɚ erga omnes (ɬ.ɟ. ɜ ɨɬɧɨɲɟɧɢɢ ɜɫɟɝɨ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɫɨɨɛɳɟɫɬɜɚ).79 Ȼɨɥɟɟ ɬɨɝɨ, ɪɹɞ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɞɨɝɨɜɨɪɨɜ, ɤɨɬɨɪɵɟ ɤɚɫɚɸɬɫɹ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ (ɢɥɢ ɬɪɚɧɫɧɚɰɢɨɧɚɥɶɧɵɯ) ɩɪɟɫɬɭɩɥɟɧɢɣ, ɨɛɹɡɵɜɚɸɬ 

ɝɨɫɭɞɚɪɫɬɜ-ɭɱɚɫɬɧɢɤɨɜ ɩɪɟɫɥɟɞɨɜɚɬɶ ɜ ɫɭɞɟɛɧɨɦ ɩɨɪɹɞɤɟ ɭɤɚɡɚɧɧɵɟ 

ɩɪɟɫɬɭɩɥɟɧɢɹ ɢɥɢ ɜɵɞɚɜɚɬɶ ɩɨɞɨɡɪɟɜɚɟɦɵɯ ɞɪɭɝɨɦɭ ɝɨɫɭɞɚɪɫɬɜɭ-ɭɱɚɫɬɧɢɤɭ, 

ɠɟɥɚɸɳɟɦɭ ɫɞɟɥɚɬɶ ɷɬɨ: ɬɚɤ ɧɚɡɵɜɚɟɦɵɣ ɩɪɢɧɰɢɩ aut dedere, aut judicare.80 ȼ 

ɥɸɛɨɦ ɫɥɭɱɚɟ, ɧɚɰɢɨɧɚɥɶɧɵɟ ɫɭɞɟɛɧɵɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɹɜɥɹɸɬɫɹ ɨɫɧɨɜɨɣ 

ɪɟɚɥɢɡɚɰɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɚ.  

ɉɨɞɜɨɞɹ ɢɬɨɝ, ɨɫɭɳɟɫɬɜɥɟɧɢɟ ɸɪɢɫɞɢɤɰɢɢ ɩɪɟɞɩɨɥɚɝɚɟɬ ɭɬɜɟɪɠɞɟɧɢɟ 

ɮɨɪɦɵ ɝɨɫɭɞɚɪɫɬɜɟɧɧɨɝɨ ɫɭɜɟɪɟɧɢɬɟɬɚ. ɋɭɳɟɫɬɜɭɸɬ ɪɚɡɥɢɱɧɵɟ ɩɪɢɧɰɢɩɵ, 

ɤɨɬɨɪɵɦɢ ɪɭɤɨɜɨɞɫɬɜɭɟɬɫɹ ɬɨ ɢɥɢ ɢɧɨɟ ɝɨɫɭɞɚɪɫɬɜɨ ɩɪɢ ɩɪɢɧɹɬɢɢ ɪɟɲɟɧɢɹ ɨɛ 

ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɸɪɢɫɞɢɤɰɢɢ. Ɉɫɧɨɜɨɩɨɥɚɝɚɸɳɢɦɢ ɹɜɥɹɸɬɫɹ ɩɪɢɧɰɢɩ 

ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɢ ɢ ɝɪɚɠɞɚɧɫɬɜɚ. ɉɨ ɛɨɥɶɲɟɣ ɱɚɫɬɢ ɸɪɢɫɞɢɤɰɢɹ ɹɜɥɹɟɬɫɹ 

ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɣ, ɧɨ ɝɨɫɭɞɚɪɫɬɜɚ ɫɜɨɛɨɞɧɵ ɜ ɡɚɤɥɸɱɟɧɢɢ ɫɨɝɥɚɲɟɧɢɣ, ɩɨ 

ɤɨɬɨɪɵɦ ɸɪɢɫɞɢɤɰɢɹ ɨɞɧɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ ɛɭɞɟɬ ɨɫɭɳɟɫɬɜɥɹɟɬɫɹ ɡɚ ɩɪɟɞɟɥɚɦɢ 

ɟɝɨ ɬɟɪɪɢɬɨɪɢɢ. ɇɚ ɩɪɚɤɬɢɤɟ ɬɚɤɠɟ ɜɨɡɧɢɤɚɟɬ ɦɧɨɠɟɫɬɜɨ ɬɪɭɞɧɨɫɬɟɣ, ɤɨɝɞɚ 

ɝɨɫɭɞɚɪɫɬɜɨ ɫɬɪɟɦɢɬɫɹ ɨɫɭɳɟɫɬɜɥɹɬɶ ɷɤɫɬɟɪɪɢɬɨɪɢɚɥɶɧɭɸ ɸɪɢɫɞɢɤɰɢɸ, 

ɩɨɫɤɨɥɶɤɭ ɜ ɞɨɤɬɪɢɧɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɧɟ ɜɵɪɚɛɨɬɚɧɨ ɤɚɤɢɯ-ɥɢɛɨ 

ɩɪɢɧɰɢɩɨɜ ɞɥɹ ɨɩɪɟɞɟɥɟɧɢɹ ɢɟɪɚɪɯɢɢ ɡɚɤɨɧɧɵɯ ɬɪɟɛɨɜɚɧɢɣ ɸɪɢɫɞɢɤɰɢɢ.  

ɇɚɢɛɨɥɟɟ ɫɩɨɪɧɵɦ ɹɜɥɹɟɬɫɹ ɩɪɢɧɰɢɩ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, 

ɤɨɬɨɪɭɸ ɦɨɝɭɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɜɫɟ ɝɨɫɭɞɚɪɫɬɜɚ ɜ ɨɬɧɨɲɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ. Ɉɫɭɳɟɫɬɜɥɟɧɢɟ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɫɨɫɪɟɞɨɬɨɱɟɧɨ ɧɚ 

ɬɟɯ, ɤɬɨ ɧɟ ɩɪɢɜɥɟɤɚɟɬɫɹ ɤ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɧɚ ɨɫɧɨɜɚɧɢɢ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɝɨ 

                                                           
78 Vienna Convention on the Law of Treaties, opened for signature 16 December 1966, 999 UNTS 171 (entered into 
force 23 March 1976) art. 53. 
79 ICJ, The Barcelona Traction case, Light and Power Company, Limited, Second Phase, Judgment, I.C.J. Reports 
1970, at 32. 
80 Bassiouni, C., and Wise, E., Aut Dedere, Aut Judicare: A duty to extradite or prosecute in international law 
(Dordrecht, 1995), p. 45. 
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ɩɪɢɧɰɢɩɚ ɢɥɢ ɩɪɢɧɰɢɩɚ ɝɪɚɠɞɚɧɫɬɜɚ ɡɚ ɧɚɪɭɲɟɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɩɪɚɜɨɩɨɪɹɞɤɚ. Ɉɞɧɚɤɨ, ɤɨɧɤɪɟɬɧɵɟ ɭɫɥɨɜɢɹ, ɩɪɢ ɤɨɬɨɪɵɯ ɝɨɫɭɞɚɪɫɬɜɨ ɦɨɠɟɬ 

ɨɫɭɳɟɫɬɜɥɹɬɶ ɩɪɟɫɥɟɞɨɜɚɧɢɟ, ɹɜɥɹɸɬɫɹ ɩɪɨɬɢɜɨɪɟɱɢɜɵɦɢ. Ɉɛɲɢɪɧɚɹ ɩɪɚɤɬɢɤɚ 

ɝɨɫɭɞɚɪɫɬɜ ɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɨɪɝɚɧɨɜ ɩɨɤɚɡɚɥɚ, ɱɬɨ ɨɫɭɳɟɫɬɜɥɟɧɢɟ 

ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɧɟ ɹɜɥɹɟɬɫɹ ɛɟɡɝɪɚɧɢɱɧɵɦ. Ɍɚɤ, ɧɚɩɪɢɦɟɪ, ɨɞɧɢɦ 

ɢɡ ɩɪɟɩɹɬɫɬɜɢɣ ɹɜɥɹɸɬɫɹ ɩɟɪɫɨɧɚɥɶɧɵɟ ɢɦɦɭɧɢɬɟɬɵ, ɤɨɬɨɪɵɦɢ ɧɚɞɟɥɟɧɵ ɝɥɚɜɚ 

ɝɨɫɭɞɚɪɫɬɜɚ, ɝɥɚɜɚ ɩɪɚɜɢɬɟɥɶɫɬɜɚ ɢ ɦɢɧɢɫɬɪ ɢɧɨɫɬɪɚɧɧɵɯ ɞɟɥ. ɍɤɚɡɚɧɧɵɟ 

ɞɨɥɠɧɨɫɬɧɵɟ ɥɢɰɚ ɩɨɥɶɡɭɸɬɫɹ ɢɦɦɭɧɢɬɟɬɚɦɢ ɨɬ ɸɪɢɫɞɢɤɰɢɢ ɞɪɭɝɢɯ 

ɝɨɫɭɞɚɪɫɬɜ.  

ȼɨɩɪɨɫ ɨɛ ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɬɟɦ ɢɥɢ ɢɧɵɦ ɝɨɫɭɞɚɪɫɬɜɨɦ ɸɪɢɫɞɢɤɰɢɢ 

ɫɜɨɞɢɬɫɹ ɤ ɫɨɬɪɭɞɧɢɱɟɫɬɜɭ ɜ ɪɚɦɤɚɯ ɞɨɝɨɜɨɪɧɵɯ ɨɛɹɡɚɬɟɥɶɫɬɜ ɢɥɢ 

ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɜɟɠɥɢɜɨɫɬɢ. Ɉɫɭɳɟɫɬɜɥɟɧɢɟ ɝɨɫɭɞɚɪɫɬɜɨɦ ɧɚɰɢɨɧɚɥɶɧɵɯ 

ɩɪɟɫɥɟɞɨɜɚɧɢɣ ɢɦɟɟɬ ɦɧɨɠɟɫɬɜɨ ɧɟɞɨɫɬɚɬɤɨɜ. Ɍɚɤ, ɨɬɦɟɱɚɸɬɫɹ ɬɪɭɞɧɨɫɬɢ ɜ 

ɩɨɥɭɱɟɧɢɢ ɞɨɤɚɡɚɬɟɥɶɫɬɜ, ɫɜɢɞɟɬɟɥɶɫɤɢɯ ɩɨɤɚɡɚɧɢɣ ɢ ɦɟɠɤɭɥɶɬɭɪɧɵɯ 

ɜɡɚɢɦɨɞɟɣɫɬɜɢɹɯ ɦɟɠɞɭ ɫɬɪɚɧɚɦɢ. Ɍɚɤɠɟ ɜɵɛɨɪɨɱɧɨɟ ɩɪɚɜɨɩɪɢɦɟɧɟɧɢɟ ɢ 

ɢɡɛɢɪɚɬɟɥɶɧɨɟ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɨɫɬɚɟɬɫɹ ɩɪɨɛɥɟɦɨɣ ɜ ɨɬɧɨɲɟɧɢɢ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɧɟɡɚɜɢɫɢɦɨ ɨɬ ɬɨɝɨ, ɤɚɤɨɣ ɩɪɢɧɰɢɩ ɸɪɢɫɞɢɤɰɢɢ 

ɢɫɩɨɥɶɡɭɟɬɫɹ. 

§ 1.2 ɘɪɢɫɞɢɤɰɢɹ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ ɜ ɨɬɧɨɲɟɧɢɢ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ 

ɏɨɬɹ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɫɨɨɛɳɟɫɬɜɨ ɢ ɩɨɨɛɟɳɚɥɨ ɩɨɫɥɟ ȼɬɨɪɨɣ ɦɢɪɨɜɨɣ 

ɜɨɣɧɵ ɛɨɥɶɲɟ ɧɢɤɨɝɞɚ ɧɟ ɞɨɩɭɫɤɚɬɶ ɩɨɞɨɛɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɨɧɢ ɩɪɨɞɨɥɠɚɸɬ 

ɫɨɜɟɪɲɚɬɶɫɹ ɩɨ ɜɫɟɦɭ ɦɢɪɭ. Ɉɞɧɚɤɨ, ɜ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ, ɜɧɭɬɪɟɧɧɢɟ ɫɭɞɟɛɧɵɟ 

ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɜ ɨɬɧɨɲɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ ɩɪɟɞɫɬɚɜɥɹɸɬ ɫɨɛɨɣ 

ɧɚɫɬɨɹɳɭɸ ɪɟɞɤɨɫɬɶ. ȼ ɷɬɨɦ ɫɥɭɱɚɟ, ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɭɝɨɥɨɜɧɵɟ ɸɪɢɫɞɢɤɰɢɢ 

ɹɜɥɹɸɬɫɹ ɨɬɜɟɬɨɦ ɧɚ ɛɟɡɧɚɤɚɡɚɧɧɨɫɬɶ, ɤɨɬɨɪɚɹ ɦɨɠɟɬ ɢɦɟɬɶ ɦɟɫɬɨ ɜ 

ɧɚɰɢɨɧɚɥɶɧɨɦ ɩɪɚɜɨɩɨɪɹɞɤɟ.  

Ⱦɨ 1990-ɯ ɝɨɞɨɜ, ɱɚɫɬɨɬɚ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɟɛɧɵɯ ɩɪɟɫɥɟɞɨɜɚɧɢɣ 

ɩɨɫɬɨɹɧɧɨ ɭɜɟɥɢɱɢɜɚɥɚɫɶ, ɩɨɷɬɨɦɭ ɬɨɝɞɚ ɜɧɨɜɶ ɛɵɥɨ ɭɞɟɥɟɧɨ ɨɫɨɛɨɟ ɜɧɢɦɚɧɢɟ 
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ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɭɝɨɥɨɜɧɨɦɭ ɩɪɚɜɨɫɭɞɢɸ ɜ ɰɟɥɨɦ ɢ ɭɱɪɟɠɞɟɧɢɸ ɫɩɟɰɢɚɥɶɧɵɯ 

Ɍɪɢɛɭɧɚɥɨɜ. Ɇɟɠɞɭɧɚɪɨɞɧɵɟ ɭɝɨɥɨɜɧɵɟ ɬɪɢɛɭɧɚɥɵ ɛɵɥɢ ɫɨɡɞɚɧɵ ɪɚɡɥɢɱɧɵɦ 

ɩɭɬɟɦ: ɩɨɫɪɟɞɫɬɜɨɦ ɩɪɢɧɹɬɢɹ ɪɟɡɨɥɸɰɢɢ ɈɈɇ81, ɡɚɤɥɸɱɟɧɢɹ ɞɨɝɨɜɨɪɨɜ ɫ 

ɈɈɇ82 ɢɥɢ ɧɚ ɨɫɧɨɜɟ ɦɧɨɝɨɫɬɨɪɨɧɧɢɯ ɞɨɝɨɜɨɪɨɜ ɦɟɠɞɭ ɝɨɫɭɞɚɪɫɬɜɚɦɢ.83  

ȼ ɞɨɤɬɪɢɧɟ ɛɵɥɢ ɜɵɫɤɚɡɚɧɵ ɪɚɡɥɢɱɧɵɟ ɬɟɨɪɢɢ, ɨɛɨɫɧɨɜɵɜɚɸɳɢɟ 

ɫɭɳɟɫɬɜɨɜɚɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɸɪɢɫɞɢɤɰɢɢ. ɋɨɝɥɚɫɧɨ ɨɞɧɨɣ ɢɡ ɬɟɨɪɢɣ, 

ɦɟɠɞɭɧɚɪɨɞɧɚɹ ɸɪɢɫɞɢɤɰɢɹ ɛɟɪɟɬ ɫɜɨɟ ɧɚɱɚɥɨ ɢɡ ɫɭɜɟɪɟɧɧɨɣ ɜɥɚɫɬɢ 

ɝɨɫɭɞɚɪɫɬɜ, ɤɨɝɞɚ ɝɨɫɭɞɚɪɫɬɜɚ ɜɵɪɚɠɚɸɬ ɫɨɝɥɚɫɢɟ ɧɚ ɬɟ, ɢɥɢ ɢɧɵɟ ɞɟɣɫɬɜɢɹ, ɢ 

ɩɪɢɧɢɦɚɸɬ, ɤɚɤ ɩɪɚɜɢɥɨ, ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɟ ɚɤɬɵ ɞɟɥɟɝɢɪɨɜɚɧɢɹ.84 Ɍɚɤɚɹ ɬɟɨɪɢɹ  

ɜɤɥɸɱɚɟɬ ɜ ɫɟɛɹ ɞɜɚ ɷɥɟɦɟɧɬɚ: ɩɪɚɜɨ ɩɨɫɬɪɚɞɚɜɲɟɝɨ ɝɨɫɭɞɚɪɫɬɜɚ ɨɫɭɳɟɫɬɜɥɹɬɶ 

ɸɪɢɫɞɢɤɰɢɸ ɢ ɞɟɥɟɝɢɪɨɜɚɧɢɟ ɷɬɢɯ ɩɨɥɧɨɦɨɱɢɣ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɫɭɛɴɟɤɬɭ. ɗɬɚ 

ɬɟɨɪɢɹ ɫɨɨɬɜɟɬɫɬɜɭɟɬ ɝɨɫɭɞɚɪɫɬɜɟɧɧɨɦɭ ɜɢɞɟɧɢɸ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ 

ɩɪɚɜɚ. 

ɋɨɝɥɚɫɧɨ ɜɬɨɪɨɣ ɬɟɨɪɢɢ, ɦɟɠɞɭɧɚɪɨɞɧɚɹ ɭɝɨɥɨɜɧɚɹ ɸɪɢɫɞɢɤɰɢɹ ɧɟ 

ɩɪɨɢɡɜɨɞɧɚ ɨɬ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɣ ɢɥɢ ɧɚɰɢɨɧɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɤɨɧɤɪɟɬɧɨɝɨ 

ɝɨɫɭɞɚɪɫɬɜɚ85, ɚ ɨɫɧɨɜɚɧɚ ɧɚ ɩɪɢɧɰɢɩɟ jus puniendi86. Ɍɟɨɪɢɹ ɢɫɯɨɞɢɬ ɢɡ 

ɩɪɟɞɩɨɥɨɠɟɧɢɹ  ɨ ɬɨɦ, ɱɬɨ ɝɨɫɭɞɚɪɫɬɜɚ ɨɫɭɳɟɫɬɜɥɹɸɬ ɸɪɢɫɞɢɤɰɢɸ ɜ ɤɚɱɟɫɬɜɟ 

ɞɨɜɟɪɟɧɧɵɯ ɥɢɰ ɨɬ ɥɢɰɚ ɨɬɞɟɥɶɧɵɯ ɢɧɞɢɜɢɞɨɜ ɢ ɱɟɥɨɜɟɱɟɫɬɜɚ ɜ ɰɟɥɨɦ, ɟɫɥɢ 

ɨɧɢ ɫɬɚɥɢ ɠɟɪɬɜɚɦɢ ɩɪɟɫɬɭɩɥɟɧɢɣ.87 Ɍɟɨɪɢɹ ɛɚɡɢɪɭɟɬɫɹ ɧɚ ɫɭɳɟɫɬɜɨɜɚɧɢɢ 

ɤɨɧɤɥɸɞɟɧɬɧɨɝɨ ɨɛɳɟɫɬɜɟɧɧɨɝɨ ɞɨɝɨɜɨɪɚ, ɩɨɫɪɟɞɫɬɜɨɦ ɤɨɬɨɪɨɝɨ ɥɢɰɚ ɱɚɫɬɢɱɧɨ 

ɨɬɤɚɡɵɜɚɸɬɫɹ ɨɬ ɫɜɨɢɯ ɫɭɜɟɪɟɧɧɵɯ ɩɪɚɜ ɜ ɩɨɥɶɡɭ ɝɨɫɭɞɚɪɫɬɜɚ «ɜ ɨɛɦɟɧ ɧɚ 
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ɨɛɹɡɚɧɧɨɫɬɶ ɝɨɫɭɞɚɪɫɬɜɚ ɡɚɳɢɳɚɬɶ ɫɜɨɢɯ ɱɥɟɧɨɜ».88 ɗɬɨ ɨɡɧɚɱɚɟɬ, ɱɬɨ 

ɦɟɠɞɭɧɚɪɨɞɧɚɹ ɭɝɨɥɨɜɧɚɹ ɸɪɢɫɞɢɤɰɢɹ ɦɨɠɟɬ ɜɵɯɨɞɢɬɶ ɡɚ ɩɪɟɞɟɥɵ ɭɝɨɥɨɜɧɨɣ 

ɸɪɢɫɞɢɤɰɢɢ ɨɬɞɟɥɶɧɵɯ ɝɨɫɭɞɚɪɫɬɜ. 

ɉɟɪɜɵɦ ɩɨɫɬɨɹɧɧɵɦ ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɭɝɨɥɨɜɧɵɦ ɫɭɞɨɦ, ɨɫɧɨɜɚɧɧɵɦ ɧɚ 

ɞɨɝɨɜɨɪɟ, ɹɜɥɹɟɬɫɹ Ɇɟɠɞɭɧɚɪɨɞɧɵɣ ɭɝɨɥɨɜɧɵɣ ɫɭɞ. ɋɨɡɞɚɧɢɟ ɩɨɫɬɨɹɧɧɨɝɨ 

ɋɭɞɚ ɫ ɩɨɬɟɧɰɢɚɥɶɧɨ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɟɣ - ɜɚɠɧɨɟ ɫɨɛɵɬɢɟ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɭɝɨɥɨɜɧɨɦ ɩɪɚɜɟ. Ɋɢɦɫɤɢɣ ɫɬɚɬɭɬ ɧɟ ɬɨɥɶɤɨ ɫɨɡɞɚɥ ɧɨɜɵɣ 

ɫɭɞɟɛɧɵɣ ɨɪɝɚɧ ɞɥɹ ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɢ ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɧɨ ɬɚɤɠɟ ɭɫɬɚɧɨɜɢɥ ɧɨɜɵɣ ɤɨɞɟɤɫ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɚ.  

ɉɨɬɪɟɛɧɨɫɬɶ ɜ ɫɭɳɟɫɬɜɨɜɚɧɢɢ ɩɨɫɬɨɹɧɧɨɝɨ ɫɭɞɟɛɧɨɝɨ ɨɪɝɚɧɚ ɩɨɹɜɢɥɚɫɶ 

ɟɳɟ ɜɨ ɜɬɨɪɨɣ ɩɨɥɨɜɢɧɟ ɩɪɨɲɥɨɝɨ ɫɬɨɥɟɬɢɹ. ɉɪɢ ɭɬɜɟɪɠɞɟɧɢɢ Ʉɨɧɜɟɧɰɢɢ ɨ 

ɝɟɧɨɰɢɞɟ Ƚɟɧɟɪɚɥɶɧɚɹ Ⱥɫɫɚɦɛɥɟɹ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ 

ɩɨɩɪɨɫɢɥɚ Ʉɨɦɢɫɫɢɸ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɢɡɭɱɢɬɶ ɜɨɩɪɨɫ ɨ ɜɨɡɦɨɠɧɨɫɬɢ 

ɫɨɡɞɚɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɟɛɧɨɝɨ ɨɪɝɚɧɚ ɞɥɹ ɫɭɞɟɛɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ, ɜ 

ɱɚɫɬɧɨɫɬɢ, ɡɚ ɩɪɟɫɬɭɩɥɟɧɢɹ ɝɟɧɨɰɢɞɚ.89 ȼ 1950 ɝɨɞɭ ɫɩɟɰɢɚɥɶɧɵɣ ɤɨɦɢɬɟɬ 

ɪɚɡɪɚɛɨɬɚɥ ɩɪɨɟɤɬ ɫɬɚɬɭɬɚ ɞɥɹ ɩɨɫɬɨɹɧɧɨɝɨ ɫɭɞɚ, ɧɨ Ƚɟɧɟɪɚɥɶɧɚɹ Ⱥɫɫɚɦɛɥɟɹ 

ɈɈɇ ɨɬɥɨɠɢɥɚ ɪɚɫɫɦɨɬɪɟɧɢɟ ɷɬɨɝɨ ɜɨɩɪɨɫɚ ɞɨ ɬɨɝɨ ɦɨɦɟɧɬɚ, ɤɚɤ ɛɭɞɟɬ 

ɜɵɪɚɛɨɬɚɧɨ ɨɩɪɟɞɟɥɟɧɢɟ «ɚɝɪɟɫɫɢɢ» ɢ ɪɚɡɪɚɛɨɬɚɧ ɩɪɨɟɤɬ ɤɨɞɟɤɫɚ 

ɩɪɟɫɬɭɩɥɟɧɢɣ.90 ȼ ɫɜɨɸ ɨɱɟɪɟɞɶ, ɪɚɡɪɚɛɨɬɤɚ ɩɪɨɟɤɬɚ ɤɨɞɟɤɫɚ ɡɚɫɬɨɩɨɪɢɥɚɫɶ. 

Ʉɨɧɰɟɩɰɢɹ ɩɨɫɬɨɹɧɧɨɝɨ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ ɧɟ ɩɨɥɭɱɢɥɚ 

ɜɫɟɨɛɳɟɣ ɩɨɞɞɟɪɠɤɢ, ɢ ɜɨ ɜɪɟɦɹ ɯɨɥɨɞɧɨɣ ɜɨɣɧɵ ɨɛɜɢɧɟɧɢɹ ɜ ɫɨɜɟɪɲɟɧɢɢ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ ɫɱɢɬɚɥɢɫɶ ɩɨ ɛɨɥɶɲɟɣ ɱɚɫɬɢ 

ɩɪɨɩɚɝɚɧɞɢɫɬɫɤɢɦɢ. Ɉɫɧɨɜɧɨɟ ɜɧɢɦɚɧɢɟ ɛɵɥɨ ɫɨɫɪɟɞɨɬɨɱɟɧɨ ɧɚ ɪɚɡɪɚɛɨɬɤɟ 

ɛɨɥɟɟ ɷɮɮɟɤɬɢɜɧɵɯ ɫɪɟɞɫɬɜ ɦɟɠɝɨɫɭɞɚɪɫɬɜɟɧɧɨɝɨ ɫɨɬɪɭɞɧɢɱɟɫɬɜɚ, ɧɚɩɪɢɦɟɪ, 

                                                           
88 Bassiouni, C. M. Introduction to International Criminal Law: Second Revised Edition (Leiden, Boston: Martinus 
Nijhoff, 2013), p. 914. 
89 GA Res. 260(III)B. 
90 GA Res. 898(IX). 
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ɧɚ ɨɫɧɨɜɚɧɢɢ ɞɨɝɨɜɨɪɨɜ, ɩɪɟɞɭɫɦɚɬɪɢɜɚɸɳɢɯ ɜɵɞɚɱɭ ɢɥɢ ɫɭɞɟɛɧɨɟ 

ɩɪɟɫɥɟɞɨɜɚɧɢɟ, ɢɥɢ ɨɤɚɡɚɧɢɟ ɩɪɚɜɨɜɨɣ ɩɨɦɨɳɢ ɨɞɧɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ ɞɪɭɝɨɦɭ91. 

ȼ 1989 ɝɨɞɭ Ɍɪɢɧɢɞɚɞ ɢ Ɍɨɛɚɝɨ ɩɪɟɞɥɨɠɢɥɢ ɜɟɪɧɭɬɶ ɩɨɫɬɨɹɧɧɵɣ 

ɦɟɠɞɭɧɚɪɨɞɧɵɣ ɭɝɨɥɨɜɧɵɣ ɫɭɞ ɜ ɩɨɜɟɫɬɤɭ ɞɧɹ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ 

ɇɚɰɢɣ. ɗɬɢ ɫɬɪɚɧɵ ɜɵɪɚɠɚɥɢ ɨɫɨɛɨɟ ɫɬɪɟɦɥɟɧɢɟ ɨɛɟɫɩɟɱɢɬɶ ɦɟɠɞɭɧɚɪɨɞɧɨɟ 

ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɡɚ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɫɜɹɡɚɧɧɵɟ ɫ ɧɚɪɤɨɬɢɤɚɦɢ, ɱɬɨ 

ɜɩɨɫɥɟɞɫɬɜɢɢ ɢ ɫɬɚɥɨ ɬɨɥɱɤɨɦ ɤ ɫɨɡɞɚɧɢɸ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ. 

ɂɪɨɧɢɹ ɜ ɬɨɦ, ɱɬɨ ɫɭɞ, ɤɨɬɨɪɵɣ ɛɵɥ ɜ ɤɨɧɟɱɧɨɦ ɢɬɨɝɟ ɫɨɡɞɚɧ, ɧɟ ɨɛɥɚɞɚɟɬ 

ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɬɚɤɢɯ ɩɪɟɫɬɭɩɥɟɧɢɣ. Ƚɟɧɟɪɚɥɶɧɚɹ Ⱥɫɫɚɦɛɥɟɹ ɈɈɇ 

ɩɨɪɭɱɢɥɚ Ʉɨɦɢɫɫɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɩɨɞɝɨɬɨɜɢɬɶ ɭɫɬɚɜ ɞɥɹ ɫɭɞɚ, 

ɨɤɨɧɱɚɬɟɥɶɧɵɣ ɬɟɤɫɬ ɤɨɬɨɪɨɝɨ ɛɵɥ ɝɨɬɨɜ ɜ 1994 ɝɨɞɭ.92 

ɉɪɨɟɤɬ ɫɬɚɬɭɬɚ 1994 ɝɨɞɚ ɛɵɥ ɩɪɟɞɫɬɚɜɥɟɧ ɜ ɭɞɚɱɧɨɟ ɞɥɹ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɨɬɧɨɲɟɧɢɣ ɜɪɟɦɹ: ɪɚɡɧɨɝɥɚɫɢɹ ɯɨɥɨɞɧɨɣ ɜɨɣɧɵ ɨɫɬɚɥɢɫɶ ɩɨɡɚɞɢ, 

ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɫɨɨɛɳɟɫɬɜɨ ɛɵɥɨ ɞɨɜɨɥɶɧɨ ɪɚɛɨɬɨɣ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɬɪɢɛɭɧɚɥɨɜ ɢ ɩɪɢɧɹɥɨ ɧɟɫɤɨɥɶɤɨ ɞɨɝɨɜɨɪɨɜ, ɧɚɩɪɚɜɥɟɧɧɵɯ ɧɚ ɭɤɪɟɩɥɟɧɢɟ ɩɪɚɜ 

ɱɟɥɨɜɟɤɚ ɢ ɝɭɦɚɧɢɬɚɪɧɨɝɨ ɩɪɚɜɚ.  ȼ ɪɟɡɭɥɶɬɚɬɟ ɛɵɥ ɫɨɡɞɚɧ ɉɨɞɝɨɬɨɜɢɬɟɥɶɧɵɣ 

ɤɨɦɢɬɟɬ93 ɞɥɹ ɩɨɞɝɨɬɨɜɤɢ ɩɪɨɟɤɬɚ ɞɨɝɨɜɨɪɚ. ȼɨ ɜɪɟɦɹ ɡɚɫɟɞɚɧɢɣ 

ɉɨɞɝɨɬɨɜɢɬɟɥɶɧɨɝɨ ɤɨɦɢɬɟɬɚ ɛɵɥɨ ɞɨɫɬɢɝɧɭɬɨ ɫɨɝɥɚɲɟɧɢɟ ɨ ɩɪɨɜɟɞɟɧɢɢ 

ɤɨɧɮɟɪɟɧɰɢɢ ɜ Ɋɢɦɟ ɥɟɬɨɦ 1998 ɝɨɞɚ ɞɥɹ ɨɤɨɧɱɚɬɟɥɶɧɨɣ ɞɨɪɚɛɨɬɤɢ ɢ 

ɡɚɤɥɸɱɟɧɢɹ ɞɨɝɨɜɨɪɚ.94  

ɉɟɪɜɨɧɚɱɚɥɶɧɵɣ ɩɪɨɟɤɬ ɫɬɚɬɭɬɚ, ɩɪɟɞɥɨɠɟɧɧɵɣ ɄɆɉ, ɧɚɞɟɥɹɥ ɫɭɞ 

ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɛɨɥɶɲɟɝɨ ɤɨɥɢɱɟɫɬɜɚ ɩɪɟɫɬɭɩɥɟɧɢɣ: ɧɚɪɹɞɭ ɫ 

ɱɟɬɵɪɶɦɹ ɤɚɬɟɝɨɪɢɹɦɢ ɜ ɋɬɚɬɭɬɟ Ɇɍɋ ɛɵɥ ɫɨɫɬɚɜɥɟɧ ɫɩɢɫɨɤ «ɞɨɝɨɜɨɪɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ», ɤɨɬɨɪɵɣ ɜɤɥɸɱɚɥ ɩɪɟɫɬɭɩɥɟɧɢɹ ɩɨ ɦɧɨɝɨɫɬɨɪɨɧɧɢɦ 

ɤɨɧɜɟɧɰɢɹɦ ɨ ɬɟɪɪɨɪɢɡɦɟ, ɢ Ʉɨɧɜɟɧɰɢɹ ɈɈɇ ɩɨ ɧɚɪɤɨɬɢɤɚɦ. ɇɚɞɨ ɨɬɦɟɬɢɬɶ, 
                                                           
91 R. Cryer, H. Friman, D. Robinson, E. Wilmshurst, An Introduction to International Criminal Law and Procedure, 
Second Edition, Cambridge University Press, p. 145. 
92 Report of the International Law Commission on the work of its forty-sixth session, UNGAOR 49th session Suppl. 
No. 10, A/49/10 (1994); Bassiouni, M. Cherif,  ‘The Statute of the International Criminal Court: A documentary history 
(New York, 1998) 657. 
93 Convened by GA Res. 50/46 and with its mandate reaffirmed in GA Res. 51/207 and 52/160, the Preparatory 
Committee on the Establishment of an International Criminal Court met for six sessions during the years 1995 to 1998; 
its reports may be found in UNGAOR A/51/22 and in the conference records at UN Doc. A/CONF.183/13 (Vol. III) 5. 
94 UN Doc. A/CONF.183/13 (Vol. III) 5. 
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ɱɬɨ ɬɚɤɨɣ ɩɪɨɟɤɬ ɄɆɉ ɡɚɳɢɳɚɥ ɫɭɜɟɪɟɧɢɬɟɬ ɝɨɫɭɞɚɪɫɬɜ ɛɨɥɶɲɟ, ɱɟɦ ɢɬɨɝɨɜɵɣ 

Ɋɢɦɫɤɢɣ ɫɬɚɬɭɬ Ɇɍɋ.95 

Ɉɞɧɚɤɨ ɭɠɟ ɧɚ Ɋɢɦɫɤɨɣ ɤɨɧɮɟɪɟɧɰɢɢ ɛɵɥɢ ɩɨɞɧɹɬɵ ɨɫɧɨɜɧɵɟ ɨɩɚɫɟɧɢɹ 

ɝɨɫɭɞɚɪɫɬɜ. ɋ ɨɞɧɨɣ ɫɬɨɪɨɧɵ, ɭɱɚɫɬɧɢɤɢ ɤɨɧɮɟɪɟɧɰɢɢ ɜɵɪɚɠɚɥɢ ɫɬɪɟɦɥɟɧɢɟ 

ɨɛɟɫɩɟɱɢɬɶ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɬɟɦ, ɤɬɨ ɨɬɜɟɬɫɬɜɟɧɟɧ ɡɚ ɫɚɦɵɟ ɠɟɫɬɨɤɢɟ 

ɩɪɟɫɬɭɩɥɟɧɢɹ ɜ ɦɢɪɟ, ɧɨ, ɜ ɬɨ ɠɟ ɜɪɟɦɹ, ɝɨɫɭɞɚɪɫɬɜɚ ɫɬɚɪɚɥɢɫɶ ɧɟ ɞɨɩɭɫɬɢɬɶ 

ɜɨɡɦɨɠɧɨɫɬɢ ɞɥɹ ɧɟɩɪɚɜɨɦɟɪɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɧɚɰɢɨɧɚɥɶɧɵɯ ɥɢɞɟɪɨɜ ɧɨɜɵɦ 

ɋɭɞɨɦ.96 ɇɚɢɛɨɥɟɟ ɫɥɨɠɧɵɟ ɜɨɩɪɨɫɵ ɤɚɫɚɥɢɫɶ ɸɪɢɫɞɢɤɰɢɢ ɧɨɜɨɝɨ ɋɭɞɚ, ɜ 

ɱɚɫɬɧɨɫɬɢ, ɧɚɫɤɨɥɶɤɨ ɲɢɪɨɤɨɣ ɨɧɚ ɛɭɞɟɬ, ɢ ɤɚɤɨɟ ɤɨɥɢɱɟɫɬɜɨ ɝɨɫɭɞɚɪɫɬɜ 

ɞɨɥɠɧɨ ɛɵɥɨ ɫɬɚɬɶ ɭɱɚɫɬɧɢɤɚɦɢ ɋɬɚɬɭɬɚ ɢ ɪɚɬɢɮɢɰɢɪɨɜɚɬɶ ɟɝɨ, ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ 

ɋɭɞ ɧɚɱɚɥ ɮɭɧɤɰɢɨɧɢɪɨɜɚɬɶ ɢ ɨɫɭɳɟɫɬɜɥɹɬɶ ɫɜɨɸ ɸɪɢɫɞɢɤɰɢɸ. ɇɚ 

ɡɚɤɥɸɱɢɬɟɥɶɧɨɦ ɡɚɫɟɞɚɧɢɢ Ɋɢɦɫɤɨɣ ɤɨɧɮɟɪɟɧɰɢɢ ɛɵɥ ɩɪɢɧɹɬ ɤɚɤ ɬɟɤɫɬ 

ɋɬɚɬɭɬɚ, ɢ ɪɹɞ ɪɟɡɨɥɸɰɢɣ. ɒɟɫɬɶɞɟɫɹɬ ɝɨɫɭɞɚɪɫɬɜ ɞɨɥɠɧɵ ɛɵɥɢ ɫɬɚɬɶ 

ɭɱɚɫɬɧɢɤɚɦɢ ɋɬɚɬɭɬɚ ɞɨ ɟɝɨ ɜɫɬɭɩɥɟɧɢɹ ɜ ɫɢɥɭ. Ɍɟɦɩɵ ɪɚɬɢɮɢɤɚɰɢɢ ɛɵɥɢ 

ɛɨɥɟɟ ɛɵɫɬɪɵɦɢ, ɱɟɦ ɨɠɢɞɚɥɨɫɶ, ɢ ɋɬɚɬɭɬ ɜɫɬɭɩɢɥ ɜ ɫɢɥɭ 1 ɢɸɥɹ 2002 ɝɨɞɚ, 

ɨɮɢɰɢɚɥɶɧɨ ɭɱɪɟɞɢɜ ɋɭɞ.  

ȼ ɧɚɫɬɨɹɳɢɣ ɦɨɦɟɧɬ ɋɭɞ ɧɚɫɱɢɬɵɜɚɟɬ 123 ɝɨɫɭɞɚɪɫɬɜɚ – ɭɱɚɫɬɧɢɤɚ.97 

Ɋɨɫɫɢɹ ɩɨɞɩɢɫɚɥɚ Ɋɢɦɫɤɢɣ ɫɬɚɬɭɬ ɜ 2000 ɝɨɞɭ, ɧɨ ɬɚɤ ɢ ɧɟ ɪɚɬɢɮɢɰɢɪɨɜɚɥɚ ɟɝɨ. 

ȼ 2016 ɝɨɞɭ ɜɥɚɫɬɢ Ɋɨɫɫɢɢ ɩɪɢɧɹɥɢ ɪɟɲɟɧɢɟ  ɧɟ ɫɬɚɧɨɜɢɬɶɫɹ ɭɱɚɫɬɧɢɤɨɦ 

ɋɬɚɬɭɬɚ. Ⱦɚɧɧɨɟ ɪɟɲɟɧɢɟ ɛɵɥɨ ɦɨɬɢɜɢɪɨɜɚɧɨ ɩɪɟɞɩɨɥɨɠɟɧɢɹɦɢ Ɇɍɋ ɨ ɬɨɦ, 

ɱɬɨ ɞɟɹɬɟɥɶɧɨɫɬɶ Ɋɨɫɫɢɢ ɜ Ʉɪɵɦɭ ɩɪɟɞɫɬɚɜɥɹɥɚ ɫɨɛɨɣ ɩɪɨɞɨɥɠɚɸɳɭɸɫɹ 

ɨɤɤɭɩɚɰɢɸ. Ɍɚɤɨɣ ɜɵɜɨɞ ɛɵɥ ɨɫɧɨɜɚɧ ɧɚ ɬɨɦ, ɱɬɨ ɡɚɯɜɚɬ Ɋɨɫɫɢɟɣ ɩɨɥɭɨɫɬɪɨɜɚ ɜ 

2014 ɝɨɞɭ ɛɵɥ ɜɨɨɪɭɠɟɧɧɵɦ ɤɨɧɮɥɢɤɬɨɦ ɦɟɠɞɭ ɧɢɦ ɢ ɍɤɪɚɢɧɨɣ, ɚ ɚɧɧɟɤɫɢɹ 

ɩɨɞɩɚɞɚɟɬ ɩɨɞ ɸɪɢɫɞɢɤɰɢɸ ɫɭɞɚ. 

ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɩɨɥɨɠɟɧɢɹɦɢ ɋɬɚɬɭɬɚ ɸɪɢɫɞɢɤɰɢɹ ɋɭɞɚ ɨɝɪɚɧɢɱɢɜɚɟɬɫɹ 

ɫɚɦɵɦɢ ɫɟɪɶɟɡɧɵɦɢ ɩɪɟɫɬɭɩɥɟɧɢɹɦɢ, ɜɵɡɵɜɚɸɳɢɦɢ ɨɡɚɛɨɱɟɧɧɨɫɬɶ ɜɫɟɝɨ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɨɨɛɳɟɫɬɜɚ. ɋɭɞ ɨɛɥɚɞɚɟɬ ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ:  1) 
                                                           
95 R. Cryer, H. Friman, D. Robinson, E. Wilmshurst, An Introduction to International Criminal Law and Procedure, 
Second Edition, Cambridge University Press, p.213. 
96 James Crawford, ‘The Making of the Rome Statute’ in Philippe Sands (ed.), From Nuremberg to the Hague: The 
Future of International Criminal Justice (Cambridge, 2003) 109. 
97
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ɩɪɟɫɬɭɩɥɟɧɢɣ ɝɟɧɨɰɢɞɚ, 2) ɩɪɟɫɬɭɩɥɟɧɢɣ ɩɪɨɬɢɜ ɱɟɥɨɜɟɱɧɨɫɬɢ, 3) ɜɨɟɧɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ, 4) ɩɪɟɫɬɭɩɥɟɧɢɣ ɚɝɪɟɫɫɢɢ.98 ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɬɶɟɣ 11 

Ɋɢɦɫɤɨɝɨ ɋɬɚɬɭɬɚ ɸɪɢɫɞɢɤɰɢɹ ɋɭɞɚ ɧɨɫɢɬ ɯɚɪɚɤɬɟɪ ratione temporis, ɬɨ ɟɫɬɶ 

ɪɚɫɩɪɨɫɬɪɚɧɹɟɬɫɹ ɧɚ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɫɨɜɟɪɲɟɧɧɵɟ ɩɨɫɥɟ ɜɫɬɭɩɥɟɧɢɹ ɜ ɫɢɥɭ 

ɋɬɚɬɭɬɚ. ȿɫɥɢ ɠɟ ɝɨɫɭɞɚɪɫɬɜɨ ɜɩɨɫɥɟɞɫɬɜɢɢ ɫɬɚɧɨɜɢɬɫɹ ɭɱɚɫɬɧɢɤɨɦ ɋɬɚɬɭɬɚ, 

ɋɭɞ ɦɨɠɟɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ ɥɢɲɶ ɜ ɨɬɧɨɲɟɧɢɢ ɩɪɟɫɬɭɩɥɟɧɢɣ, 

ɫɨɜɟɪɲɟɧɧɵɯ ɩɨɫɥɟ ɜɫɬɭɩɥɟɧɢɹ ɜ ɫɢɥɭ ɋɬɚɬɭɬɚ ɞɥɹ ɷɬɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ, ɟɫɥɢ 

ɬɨɥɶɤɨ ɷɬɨ ɝɨɫɭɞɚɪɫɬɜɨ ɧɟ ɫɞɟɥɚɟɬ ɨɞɧɨɫɬɨɪɨɧɧɟɟ ɡɚɹɜɥɟɧɢɟ ɨ ɩɪɢɡɧɚɧɢɢ 

ɸɪɢɫɞɢɤɰɢɢ ɋɭɞɚ.99 

Ƚɨɫɭɞɚɪɫɬɜɚ, ɫɬɚɧɨɜɹɫɶ ɭɱɚɫɬɧɢɤɚɦɢ ɋɬɚɬɭɬɚ, ɬɟɦ ɫɚɦɵɦ ɩɪɢɡɧɚɸɬ 

ɸɪɢɫɞɢɤɰɢɸ ɋɭɞɚ ɜ ɨɬɧɨɲɟɧɢɢ ɜɵɲɟɩɟɪɟɱɢɫɥɟɧɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ. Ɍɚɤɢɦ 

ɨɛɪɚɡɨɦ, ɜ ɨɬɧɨɲɟɧɢɢ ɫɬɪɚɧ-ɭɱɚɫɬɧɢɰ ɋɬɚɬɭɬɚ, Ɇɍɋ ɢɦɟɟɬ ɸɪɢɫɞɢɤɰɢɸ, ɟɫɥɢ: 

1) ɩɪɟɫɬɭɩɥɟɧɢɟ ɛɵɥɨ ɫɨɜɟɪɲɟɧɨ ɧɚ ɬɟɪɪɢɬɨɪɢɢ ɝɨɫɭɞɚɪɫɬɜɚ-ɭɱɚɫɬɧɢɤɚ, ɢɥɢ 

ɟɫɥɢ 2) ɥɢɰɨ, ɤɨɬɨɪɨɟ ɨɛɜɢɧɹɟɬɫɹ ɜ ɫɨɜɟɪɲɟɧɢɢ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɹɜɥɹɟɬɫɹ 

ɝɪɚɠɞɚɧɢɧɨɦ ɨɞɧɨɣ ɢɡ ɫɬɪɚɧ-ɭɱɚɫɬɧɢɰ. ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɩɪɚɤɬɢɤɨɣ Ɇɍɋ100, 

ɷɬɨ ɬɪɟɛɨɜɚɧɢɟ «ɫɨɜɟɪɲɟɧɢɟ ɞɟɹɧɢɹ» ɨɡɧɚɱɚɟɬ ɬɨɥɶɤɨ ɬɨ, ɱɬɨ «ɩɨ ɤɪɚɣɧɟɣ ɦɟɪɟ, 

ɨɞɢɧ ɷɥɟɦɟɧɬ ɩɪɟɫɬɭɩɥɟɧɢɹ ɩɨ ɫɬɚɬɶɟ 5» ɞɨɥɠɟɧ ɢɦɟɬɶ ɦɟɫɬɨ ɧɚ ɬɟɪɪɢɬɨɪɢɢ 

ɝɨɫɭɞɚɪɫɬɜɚ-ɭɱɚɫɬɧɢɤɚ. 

ɂɧɬɟɪɟɫɟɧ ɬɨɬ ɮɚɤɬ, ɱɬɨ ɧɚ ɨɫɧɨɜɚɧɢɢ ɩɨɥɨɠɟɧɢɣ Ɋɢɦɫɤɨɝɨ ɋɬɚɬɭɬɚ, 

Ɇɍɋ ɦɨɠɟɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ, ɤɚɤ ɜ ɨɬɧɨɲɟɧɢɢ ɝɨɫɭɞɚɪɫɬɜ-

ɭɱɚɫɬɧɢɤɨɜ, ɬɚɤ ɢ ɜ ɨɬɧɨɲɟɧɢɢ ɫɬɪɚɧ, ɧɟ ɹɜɥɹɸɳɢɯɫɹ ɭɱɚɫɬɧɢɤɚɦɢ ɋɬɚɬɭɬɚ. 

ȿɫɥɢ ɝɨɫɭɞɚɪɫɬɜɨ ɧɟ ɫɞɟɥɚɥɨ ɞɥɹ ɫɟɛɹ ɨɛɹɡɚɬɟɥɶɧɵɦ ɩɨɥɨɠɟɧɢɹ Ɋɢɦɫɤɨɝɨ 

ɫɬɚɬɭɬɚ, ɬɨ ɨɧɚ ɧɚ ɨɫɧɨɜɚɧɢɢ ɫɬɚɬɶɢ 12 ɨɧɨ ɦɨɠɟɬ ɫɞɟɥɚɬɶ ɡɚɹɜɥɟɧɢɟ ɨ 

ɩɪɢɡɧɚɧɢɢ ɸɪɢɫɞɢɤɰɢɢ ɋɭɞɚ. Ɉɞɧɨɫɬɨɪɨɧɧɟɝɨ ɜɨɥɟɢɡɴɹɜɥɟɧɢɹ ɝɨɫɭɞɚɪɫɬɜɚ ɧɟ 

ɬɪɟɛɭɟɬɫɹ, ɟɫɥɢ ɫɢɬɭɚɰɢɹ, ɩɪɢ ɤɨɬɨɪɨɣ ɛɵɥɢ ɫɨɜɟɪɲɟɧɵ ɨɞɧɨ ɢɥɢ ɧɟɫɤɨɥɶɤɨ 

                                                           
98 ɋɬɚɬɶɹ 5 Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ. 
99 ɋɬɚɬɶɹ 12 Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ. 
100 ICC, Situation in the Republic of Korea, Article 5 Report, June 2014, para. 39, Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: www.icc-cpi.int. 
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ɩɪɟɫɬɭɩɥɟɧɢɣ, ɩɟɪɟɞɚɟɬɫɹ ɋɨɜɟɬɨɦ Ȼɟɡɨɩɚɫɧɨɫɬɢ ɈɈɇ, ɞɟɣɫɬɜɭɸɳɢɦ ɧɚ 

ɨɫɧɨɜɚɧɢɢ ɝɥɚɜɵ VII ɍɫɬɚɜɚ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ.101  

Ɉɞɧɨɣ ɢɡ ɤɥɸɱɟɜɵɯ ɩɪɨɛɥɟɦ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɨɫɭɞɢɹ 

ɹɜɥɹɟɬɫɹ ɩɨɫɬɪɨɟɧɢɟ ɜɡɚɢɦɨɞɟɣɫɬɜɢɹ ɦɟɠɞɭ ɧɚɰɢɨɧɚɥɶɧɵɦ ɩɪɚɜɨɫɭɞɢɟɦ, 

ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɭɱɪɟɠɞɟɧɢɹɦɢ, ɝɢɛɪɢɞɧɵɦɢ ɦɨɞɟɥɹɦɢ ɢ ɪɟɝɢɨɧɚɥɶɧɵɦɢ 

ɦɟɯɚɧɢɡɦɚɦɢ ɩɪɚɜɨɫɭɞɢɹ. Ɇɟɠɞɭɧɚɪɨɞɧɨɟ ɭɝɨɥɨɜɧɨɟ ɩɪɚɜɨ ɫɨɞɟɪɠɢɬ 

ɮɨɪɦɚɥɶɧɵɟ ɩɪɚɜɨɜɵɟ ɩɪɢɧɰɢɩɵ ɞɥɹ ɪɭɤɨɜɨɞɫɬɜɚ ɷɬɢɦɢ ɨɬɧɨɲɟɧɢɹɦɢ: 

ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɶ ɢ ɫɨɬɪɭɞɧɢɱɟɫɬɜɨ. 

ɉɪɢɧɢɦɚɹ Ɋɢɦɫɤɢɣ ɫɬɚɬɭɬ, ɝɨɫɭɞɚɪɫɬɜɚ ɞɨɫɬɢɝɥɢ ɫɨɝɥɚɫɢɹ ɜ ɬɨɦ, ɱɬɨ 

ɫɚɦɵɟ ɫɟɪɶɟɡɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɜɵɡɵɜɚɸɳɢɟ ɨɡɚɛɨɱɟɧɧɨɫɬɶ ɜɫɟɝɨ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɨɨɛɳɟɫɬɜɚ, ɧɟ ɞɨɥɠɧɵ ɨɫɬɚɜɚɬɶɫɹ ɛɟɡɧɚɤɚɡɚɧɧɵɦɢ ɢ ɱɬɨ ɢɯ 

ɞɟɣɫɬɜɟɧɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɞɨɥɠɧɨ ɛɵɬɶ ɨɛɟɫɩɟɱɟɧɨ ɤɚɤ ɦɟɪɚɦɢ, 

ɩɪɢɧɢɦɚɟɦɵɦɢ ɧɚ ɧɚɰɢɨɧɚɥɶɧɨɦ ɭɪɨɜɧɟ, ɬɚɤ ɢ ɚɤɬɢɜɢɡɚɰɢɟɣ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɫɨɬɪɭɞɧɢɱɟɫɬɜɚ.102 ɉɪɢɧɰɢɩ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ, ɡɚɤɪɟɩɥɟɧɧɵɣ ɜ ɋɬɚɬɭɬɟ, 

ɨɫɧɨɜɚɧ ɧɚ ɢɞɟɟ, ɱɬɨ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɢ ɧɚɰɢɨɧɚɥɶɧɵɟ ɢɧɫɬɢɬɭɬɵ ɧɟɫɭɬ ɨɛɳɭɸ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɡɚ ɪɚɫɫɥɟɞɨɜɚɧɢɟ ɢ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ. ɂɦɟɧɧɨ ɩɨ ɷɬɢɦ ɩɪɢɱɢɧɚɦ ɢ ɜ ɷɬɨɦ ɫɦɵɫɥɟ ɸɪɢɫɞɢɤɰɢɹ Ɇɍɋ 

«ɞɨɩɨɥɧɹɟɬ ɧɚɰɢɨɧɚɥɶɧɵɟ ɭɝɨɥɨɜɧɵɟ ɸɪɢɫɞɢɤɰɢɢ»103, ɚ ɧɟ ɡɚɦɟɧɹɟɬ ɢɯ.  

ɉɪɢɧɰɢɩ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ɧɟ ɹɜɥɹɟɬɫɹ ɩɪɢɧɰɢɩɢɚɥɶɧɨ ɧɨɜɵɦ.104 

ɋɚɦɚɹ ɪɚɧɧɹɹ ɟɝɨ ɜɟɪɫɢɹ ɪɚɫɫɦɚɬɪɢɜɚɥɚɫɶ ɜ ɩɪɨɟɤɬɟ ɤɨɧɜɟɧɰɢɢ ɨ ɫɨɡɞɚɧɢɢ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ, ɩɪɟɞɫɬɚɜɥɟɧɧɨɦ ɧɚ ɥɨɧɞɨɧɫɤɭɸ ɚɫɫɚɦɛɥɟɸ ɜ 

ɮɟɜɪɚɥɟ 1944 ɝɨɞɚ. ȼ ɧɟɣ ɩɪɢɡɧɚɜɚɥɫɹ ɩɪɢɨɪɢɬɟɬ ɩɪɨɜɟɞɟɧɢɹ ɧɚɰɢɨɧɚɥɶɧɵɯ 

ɪɚɫɫɥɟɞɨɜɚɧɢɣ ɢ ɫɭɞɟɛɧɵɯ ɩɪɟɫɥɟɞɨɜɚɧɢɣ.105 ȼ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɚɯ, 

ɬɚɤɢɯ ɤɚɤ ɇɸɪɧɛɟɪɝɫɤɢɣ ɢ Ɍɨɤɢɣɫɤɢɣ, ɜɨɩɪɨɫ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ɢɦɟɥ 
                                                           
101 ɋɬɚɬɶɹ 13 Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ ɨɬ 17 ɢɸɥɹ 1998 ɝ. // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ 
ɫɢɫɬɟɦɚ «Ƚɚɪɚɧɬ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: http://base.garant.ru/12118701/. 
102 ɉɪɟɚɦɛɭɥɚ Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ. 
103 ɋɬɚɬɶɹ 1 Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ. 
104 Zeidy, M. E., ‘The Genesis of Complementarity’, in Stahn and El Zeidy, The International Criminal Court and 
Complementarity, p. 71. 
105 ȼ ɩɪɨɟɤɬɟ ɤɨɧɜɟɧɰɢɢ ɝɨɜɨɪɢɥɨɫɶ ɨ ɬɨɦ, ɱɬɨ, ɤɚɤ ɩɪɚɜɢɥɨ, ɧɢ ɨɞɧɨ ɞɟɥɨ ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɩɟɪɟɞɚɧɨ ɜ ɋɭɞ, ɟɫɥɢ 
ɤɚɤɨɣ-ɥɢɛɨ ɢɡ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɨɜ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ ɨɛɥɚɞɚɟɬ ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ 
ɨɛɜɢɧɹɟɦɵɯ, ɢ ɨɧ ɜ ɫɨɫɬɨɹɧɢɢ ɢ ɠɟɥɚɟɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɬɚɤɭɸ ɸɪɢɫɞɢɤɰɢɸ; UNWCC, Draft Convention of an 
International Criminal Court Submitted to the London International Assembly (Drafted by M. de Baer and amended by 
Commission I of the LIA), SC II/2, 14 February 1944, Art. 3 (1). 
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ɧɟɡɧɚɱɢɬɟɥɶɧɨɟ ɡɧɚɱɟɧɢɟ, ɩɨɫɤɨɥɶɤɭ ɝɟɪɦɚɧɫɤɢɟ ɢ ɹɩɨɧɫɤɢɟ ɫɭɞɵ ɥɢɛɨ ɧɟ 

ɮɭɧɤɰɢɨɧɢɪɨɜɚɥɢ, ɥɢɛɨ ɧɟ ɢɦɟɥɢ ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ. ɆɌȻɘ ɢ ɆɍɌɊ ɛɵɥɢ ɧɚɞɟɥɟɧɵ ɜɟɪɯɨɜɟɧɫɬɜɨɦ ɧɚɞ 

ɧɚɰɢɨɧɚɥɶɧɵɦɢ ɫɭɞɚɦɢ. Ɉɞɧɚɤɨ ɜɩɨɫɥɟɞɫɬɜɢɢ ɫɭɞɶɢ ɫɨɡɞɚɥɢ ɦɟɯɚɧɢɡɦ ɞɥɹ 

ɩɟɪɟɞɚɱɢ ɧɟɡɧɚɱɢɬɟɥɶɧɵɯ ɢɥɢ ɢɞɟɧɬɢɱɧɵɯ ɞɟɥ ɨɛɪɚɬɧɨ ɜ ɧɚɰɢɨɧɚɥɶɧɵɟ 

ɸɪɢɫɞɢɤɰɢɢ.106 

Ʉɨɧɰɟɩɰɢɹ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɜɨɡɧɢɤɥɚ ɜ ɩɟɪɜɨɧɚɱɚɥɶɧɨɦ ɩɪɨɟɤɬɟ 

Ʉɨɦɢɫɫɢɢ ɩɨ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɭ, ɧɨ ɛɵɥɚ ɫɭɳɟɫɬɜɟɧɧɨ ɢɡɦɟɧɟɧɚ ɜ ɯɨɞɟ 

ɩɨɫɥɟɞɭɸɳɢɯ ɩɟɪɟɝɨɜɨɪɨɜ. Ȼɵɥɨ ɤɪɚɣɧɟ ɜɚɠɧɨ, ɱɬɨɛɵ ɷɬɨɬ ɩɪɢɧɰɢɩ ɛɵɥ 

ɭɪɟɝɭɥɢɪɨɜɚɧ ɭɠɟ ɧɚ ɪɚɧɧɟɣ ɫɬɚɞɢɢ, ɜɟɞɶ ɩɪɟɠɞɟ ɱɟɦ ɝɨɫɭɞɚɪɫɬɜɚ ɫɦɨɝɭɬ 

ɩɨɞɞɟɪɠɚɬɶ ɫɨɡɞɚɧɢɟ ɧɨɜɨɝɨ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɚ, ɨɧɢ ɞɨɥɠɧɵ ɛɵɬɶ ɭɜɟɪɟɧɵ 

ɜ ɬɨɦ, ɱɬɨ ɬɚɤɨɣ ɫɭɞ ɧɟ ɫɦɨɠɟɬ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɞɟɥɚ, ɨɬɧɨɫɹɳɢɟɫɹ ɤ 

ɧɚɰɢɨɧɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɩɨɥɨɠɟɧɢɟ, ɤɨɬɨɪɨɟ ɫɟɣɱɚɫ 

ɹɜɥɹɟɬɫɹ ɫɬɚɬɶɟɣ 17 ɋɬɚɬɭɬɚ, ɛɵɥɨ ɜ ɡɧɚɱɢɬɟɥɶɧɨɣ ɫɬɟɩɟɧɢ ɫɨɝɥɚɫɨɜɚɧɨ ɟɳɟ ɞɨ 

ɧɚɱɚɥɚ Ɋɢɦɫɤɨɣ ɤɨɧɮɟɪɟɧɰɢɢ. 

ɂɡɧɚɱɚɥɶɧɨ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɶ ɩɨɧɢɦɚɥɚɫɶ ɜ ɬɟɯɧɢɱɟɫɤɢ-ɩɪɚɜɨɜɨɦ 

ɫɦɵɫɥɟ, ɚ ɢɦɟɧɧɨ, ɤɚɤ ɢɧɫɬɪɭɦɟɧɬ ɞɥɹ ɪɚɡɪɟɲɟɧɢɹ ɤɨɧɮɥɢɤɬɨɜ ɸɪɢɫɞɢɤɰɢɣ 

ɦɟɠɞɭ Ɇɍɋ ɢ ɧɚɰɢɨɧɚɥɶɧɵɦɢ ɸɪɢɫɞɢɤɰɢɹɦɢ. Ʉɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɶ ɨɬɥɢɱɚɟɬɫɹ 

ɨɬ ɬɚɤɢɯ ɸɪɢɫɞɢɤɰɢɨɧɧɵɯ ɮɢɥɶɬɪɨɜ ɤɚɤ: ɩɪɢɧɰɢɩ ɫɭɛɫɢɞɢɚɪɧɨɫɬɢ ɢɥɢ 

ɢɫɱɟɪɩɚɧɢɟ ɜɧɭɬɪɟɧɧɢɯ ɫɪɟɞɫɬɜ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ. ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɬɶɟɣ 17 

ɋɬɚɬɭɬɚ ɋɭɞ ɧɟ ɫɦɨɠɟɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ, ɟɫɥɢ ɧɚɰɢɨɧɚɥɶɧɵɣ ɨɪɝɚɧ 

ɡɚɧɢɦɚɟɬɫɹ ɪɚɫɫɥɟɞɨɜɚɧɢɟɦ ɞɟɥɚ ɢɥɢ ɫɭɞɟɛɧɵɦ ɩɪɟɫɥɟɞɨɜɚɧɢɟɦ, ɢɥɢ ɟɫɥɢ ɬɚɤɨɟ 

ɪɚɫɫɥɟɞɨɜɚɧɢɟ ɢ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɭɠɟ ɛɵɥɢ ɢɦ ɩɪɨɜɟɞɟɧɵ, ɟɫɥɢ ɬɨɥɶɤɨ 

ɨɛɫɬɨɹɬɟɥɶɫɬɜɚ ɧɟ ɭɤɚɡɵɜɚɸɬ ɧɚ ɬɨ, ɱɬɨ ɝɨɫɭɞɚɪɫɬɜɨ, ɬɟɦ ɧɟ ɦɟɧɟɟ, ɧɟ ɠɟɥɚɟɬ 

ɢɥɢ ɧɟ ɫɩɨɫɨɛɧɨ ɩɪɨɜɨɞɢɬɶ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɞɨɥɠɧɵɦ ɨɛɪɚɡɨɦ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, 

ɜ ɬɟɯ ɫɥɭɱɚɹɯ, ɤɨɝɞɚ ɧɚɰɢɨɧɚɥɶɧɵɟ ɨɪɝɚɧɵ ɩɪɟɞɩɪɢɧɢɦɚɸɬ ɭɫɢɥɢɹ ɩɨ 

ɩɪɨɜɟɞɟɧɢɸ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ, ɞɟɥɨ ɛɭɞɟɬ ɩɪɢɟɦɥɟɦɵɦ ɬɨɥɶɤɨ ɟɫɥɢ ɷɬɢ ɭɫɢɥɢɹ 

                                                           
106 Zeidy, M. E. ‘From Primacy to Complementarity and Backwards: (Re)-Visiting Rule 11bis of the Ad Hoc Tribunals’ 
(2008) 57 ICLQ 403. 
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ɧɟ ɦɨɝɭɬ ɫɱɢɬɚɬɶɫɹ ɜɵɩɨɥɧɟɧɧɵɦɢ ɞɨɛɪɨɫɨɜɟɫɬɧɨ.107 ɂ ɢɦɟɧɧɨ ɋɭɞ, ɚ ɧɟ 

ɧɚɰɢɨɧɚɥɶɧɵɟ ɜɥɚɫɬɢ, ɨɩɪɟɞɟɥɹɟɬ ɫɬɟɩɟɧɶ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ ɬɚɤɢɯ ɭɫɥɨɜɢɣ. 

ɋɨɝɥɚɫɧɨ ɫɨɜɪɟɦɟɧɧɵɦ ɬɟɨɪɢɹɦ, ɤɨɧɰɟɩɰɢɹ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ 

ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɛɨɥɶɲɟ, ɱɟɦ ɩɪɨɫɬɨ ɢɧɫɬɪɭɦɟɧɬ ɞɥɹ ɭɪɟɝɭɥɢɪɨɜɚɧɢɹ ɫɩɨɪɨɜ 

ɦɟɠɞɭ Ɇɍɋ ɢ ɧɚɰɢɨɧɚɥɶɧɨɣ ɭɝɨɥɨɜɧɨɣ ɸɪɢɫɞɢɤɰɢɟɣ.108 Ɇɨɠɧɨ ɜɵɞɟɥɢɬɶ 

ɱɟɬɵɪɟ ɨɫɧɨɜɧɵɯ ɩɨɞɯɨɞɚ. ȼ ɫɚɦɨɦ ɭɡɤɨɦ ɫɦɵɫɥɟ ɫɥɨɜɚ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɶ 

ɩɨɧɢɦɚɟɬɫɹ ɤɚɤ ɸɪɢɞɢɱɟɫɤɨɟ ɫɪɟɞɫɬɜɨ ɞɥɹ ɨɩɪɟɞɟɥɟɧɢɹ ɩɪɢɟɦɥɟɦɨɫɬɢ ɞɟɥɚ 

ɩɟɪɟɞ Ɇɍɋ. ɍɢɥɶɹɦ Ȼɟɪɤ ɍɚɣɬ ɧɚɡɜɚɥ ɷɬɭ ɮɭɧɤɰɢɸ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ 

«ɜɨɪɨɬɚɦɢ».109 Ɉɧɚ ɫɩɨɫɨɛɫɬɜɭɟɬ ɨɪɝɚɧɢɡɚɰɢɢ ɩɚɪɚɥɥɟɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, ɚ 

ɬɚɤɠɟ ɨɩɪɟɞɟɥɹɟɬ ɢ ɨɝɪɚɧɢɱɢɜɚɟɬ ɞɟɥɚ, ɪɚɫɫɦɚɬɪɢɜɚɟɦɵɟ Ɇɍɋ.110 

ɋɨɝɥɚɫɧɨ ɜɬɨɪɨɦɭ ɩɨɞɯɨɞɭ, ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɶ ɹɜɥɹɟɬɫɹ ɞɟɣɫɬɜɭɸɳɢɦ 

ɩɪɢɧɰɢɩɨɦ Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ, ɧɚɩɪɚɜɥɟɧɧɵɦ ɧɚ ɫɨɞɟɣɫɬɜɢɟ ɷɮɮɟɤɬɢɜɧɨɦɭ 

ɪɚɫɫɥɟɞɨɜɚɧɢɸ ɢ ɫɭɞɟɛɧɨɦɭ ɩɪɟɫɥɟɞɨɜɚɧɢɸ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ.111 

Ɉɫɧɨɜɨɩɨɥɚɝɚɸɳɟɣ ɹɜɥɹɟɬɫɹ ɢɞɟɹ ɨ ɬɨɦ, ɱɬɨ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɭɝɨɥɨɜɧɨɟ 

ɩɪɚɜɨɫɭɞɢɟ ɦɨɠɟɬ ɛɵɬɶ ɫɬɢɦɭɥɨɦ ɞɥɹ ɩɪɨɜɟɞɟɧɢɹ ɜɧɭɬɪɟɧɧɢɯ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ 

ɩɨɫɪɟɞɫɬɜɨɦ ɜɵɫɬɪɚɢɜɚɧɢɹ ɨɬɧɨɲɟɧɢɣ ɫɨɬɪɭɞɧɢɱɟɫɬɜɚ ɢ ɩɨɦɨɳɢ 

ɝɨɫɭɞɚɪɫɬɜɚɦ.112 ȿɟ ɱɚɫɬɨ ɧɚɡɵɜɚɸɬ «ɩɨɡɢɬɢɜɧɨɣ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɶɸ». ȼ 

ɨɬɱɟɬɟ the Bureau on Complementarity «ɩɨɡɢɬɢɜɧɚɹ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɶ» 

ɨɩɪɟɞɟɥɹɟɬɫɹ ɤɚɤ «ɜɫɟ ɞɟɣɫɬɜɢɹ ɢ ɜɫɹ ɞɟɹɬɟɥɶɧɨɫɬɶ, ɩɨɫɪɟɞɫɬɜɨɦ ɤɨɬɨɪɵɯ 

ɧɚɰɢɨɧɚɥɶɧɵɟ ɸɪɢɫɞɢɤɰɢɢ ɭɫɢɥɢɜɚɸɬɫɹ ɢ ɩɨɥɭɱɚɸɬ ɜɨɡɦɨɠɧɨɫɬɶ ɩɪɨɜɨɞɢɬɶ 
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360. 
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ɩɨɞɥɢɧɧɵɟ ɧɚɰɢɨɧɚɥɶɧɵɟ ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɢ ɫɭɞɟɛɧɵɟ ɩɪɨɰɟɫɫɵ ɩɨ 

ɩɪɟɫɬɭɩɥɟɧɢɹɦ, ɜɤɥɸɱɟɧɧɵɦ ɜ Ɋɢɦɫɤɢɣ ɫɬɚɬɭɬ».113 ɂɫɯɨɞɹ ɢɡ ɷɬɨɣ ɬɨɱɤɢ 

ɡɪɟɧɢɹ, ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɶ ɜɵɩɨɥɧɹɟɬ ɪɹɞ ɛɨɥɟɟ ɲɢɪɨɤɢɯ ɫɢɫɬɟɦɧɵɯ 

ɮɭɧɤɰɢɣ, ɚ ɢɦɟɧɧɨ: 1) ɫɨɞɟɣɫɬɜɭɟɬ ɷɮɮɟɤɬɢɜɧɨɦɭ ɪɚɫɫɥɟɞɨɜɚɧɢɸ ɢ ɫɭɞɟɛɧɨɦɭ 

ɩɪɟɫɥɟɞɨɜɚɧɢɸ, ɩɨɛɭɠɞɚɹ ɝɨɫɭɞɚɪɫɬɜɚ ɩɪɢɥɚɝɚɬɶ ɭɫɢɥɢɹ ɤ ɬɨɦɭ, ɱɬɨɛɵ 

ɩɪɢɜɥɟɱɶ ɜɢɧɨɜɧɵɯ ɤ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ, ɢ 2) ɫɩɨɫɨɛɫɬɜɭɟɬ ɫɨɬɪɭɞɧɢɱɟɫɬɜɭ ɢ 

ɨɛɦɟɧɭ ɨɩɵɬɨɦ ɦɟɠɞɭ ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɢ ɧɚɰɢɨɧɚɥɶɧɵɦɢ ɫɭɛɴɟɤɬɚɦɢ 

ɩɪɚɜɨɫɭɞɢɹ. 

ɋɨɝɥɚɫɧɨ ɬɪɟɬɶɟɦɭ ɩɨɞɯɨɞɭ, ɡɧɚɱɟɧɢɟ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ɜɵɯɨɞɢɬ ɡɚ 

ɪɚɦɤɢ Ɇɍɋ. ɇɚɩɪɢɦɟɪ, ɦɨɠɧɨ ɫɤɚɡɚɬɶ, ɱɬɨ ɩɪɚɤɬɢɤɚ ɫɩɟɰɢɚɥɶɧɵɯ ɬɪɢɛɭɧɚɥɨɜ 

ɩɨ ɜɨɡɜɪɚɳɟɧɢɸ ɞɟɥ ɜ ɧɚɰɢɨɧɚɥɶɧɭɸ ɸɪɢɫɞɢɤɰɢɸ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɮɨɪɦɭ 

ɤɜɚɡɢ-ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ.114  

ɇɚɤɨɧɟɰ, ɤɨɧɰɟɩɰɢɹ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ɢɦɟɟɬ ɦɟɫɬɨ ɜ ɨɬɧɨɲɟɧɢɹɯ 

ɦɟɠɞɭ ɝɨɫɭɞɚɪɫɬɜɚɦɢ. Ɉɧɚ ɭɩɨɦɢɧɚɟɬɫɹ ɤɚɤ «ɝɨɪɢɡɨɧɬɚɥɶɧɚɹ 

ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɶ».115 ɐɟɥɶɸ ɜɜɟɞɟɧɢɹ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɜ 

ɦɟɠɝɨɫɭɞɚɪɫɬɜɟɧɧɵɯ ɨɬɧɨɲɟɧɢɹɯ ɹɜɥɹɟɬɫɹ ɩɨɨɳɪɟɧɢɟ ɜɧɭɬɪɟɧɧɟɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɝɨɫɭɞɚɪɫɬɜɟ, ɤɨɬɨɪɨɟ ɧɚɢɥɭɱɲɢɦ ɨɛɪɚɡɨɦ ɩɨɞɯɨɞɢɬ ɞɥɹ 

ɛɨɪɶɛɵ ɫ ɩɪɟɫɬɭɩɥɟɧɢɹɦɢ, ɢ ɧɟɞɨɩɭɳɟɧɢɟ ɱɪɟɡɦɟɪɧɨ ɲɢɪɨɤɨɝɨ 

ɪɚɫɩɪɨɫɬɪɚɧɟɧɢɹ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ. 

ɇɟɤɨɬɨɪɵɦɢ ɭɱɟɧɵɦɢ116 ɬɚɤɠɟ ɜɵɞɜɢɝɚɸɬɫɹ ɩɪɟɞɩɨɥɨɠɟɧɢɹ ɨ ɬɨɦ, ɱɬɨ 

ɝɨɫɭɞɚɪɫɬɜɚ ɛɭɞɭɬ ɩɪɨɜɨɞɢɬɶ ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɢ ɫɭɞɟɛɧɵɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɬɨɥɶɤɨ 

ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɢɡɛɟɠɚɬɶ ɩɪɢɫɬɚɥɶɧɨɝɨ ɜɧɢɦɚɧɢɹ ɫɨ ɫɬɨɪɨɧɵ Ɇɍɋ. ɗɬɨɬ 

ɩɨɞɯɨɞ ɩɪɟɞɩɨɥɚɝɚɟɬ, ɱɬɨ ɢɧɢɰɢɢɪɨɜɚɧɢɟ ɢɥɢ ɭɝɪɨɡɚ ɫɭɞɟɛɧɨɝɨ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɜ Ɇɍɋ, ɢ ɪɨɥɶ ɋɭɞɚ ɜ ɤɚɱɟɫɬɜɟ «ɫɬɨɪɨɠɟɜɨɝɨ ɩɫɚ» ɫɥɭɠɚɬ 

ɤɚɬɚɥɢɡɚɬɨɪɨɦ ɜɧɭɬɪɟɧɧɟɝɨ ɩɪɚɜɨɫɭɞɢɹ. Ɉɧ ɞɨɫɬɢɝɚɟɬ ɫɜɨɢɯ ɩɪɟɞɟɥɨɜ ɜ ɬɟɯ 
                                                           
113 ICC, Assembly of States Parties, Report of the Bureau on Stocktaking: Complementarity, ICC-ASP/8/51, 18 March 
2010, para. 16. 
114 Bekou, O. ‘Rule 11 BIS: An Examination of the Process of Referrals to National Courts in ICTY Jurisprudence’ 
(2009) 33 Fordham International Law Journal 723; McAuliffe, P. ‘Bad Analogy: Why the Divergent Institutional 
Imperatives of the Ad Hoc Tribunals and the ICC Make the Lessons of Rule 11 bis Inapplicable to the ICC’s 
Complementarity Regime’ (2015) 11 International Organizations Law Review 345. 
115 Ryngaert, C. ‘Horizontal Complementarity’, in Stahn and El Zeidy, Complementarity and the International 
Criminal Court, 855. 
116 Stahn, C. ‘A Critical Introduction to International Criminal Law’, Cambridge University Press, 2019, p 269. 
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ɫɥɭɱɚɹɯ, ɤɨɝɞɚ ɝɨɫɭɞɚɪɫɬɜɚ ɧɟ ɜɨɫɩɪɢɧɢɦɚɸɬ ɸɪɢɫɞɢɤɰɢɸ Ɇɍɋ ɤɚɤ ɭɝɪɨɡɭ ɢɥɢ 

ɤɨɝɞɚ ɨɧɢ ɞɚɠɟ ɩɪɟɞɩɨɱɢɬɚɸɬ, ɱɬɨɛɵ Ɇɍɋ ɩɪɨɜɨɞɢɥ ɪɚɫɫɥɟɞɨɜɚɧɢɟ ɢ 

ɩɪɟɫɥɟɞɨɜɚɥ ɥɢɰ ɫɚɦɨɫɬɨɹɬɟɥɶɧɨ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɩɨɥɨɠɟɧɢɹɦɢ ɫɬɚɬɭɬɚ.117 

Ȼɨɥɟɟ ɫɨɞɟɪɠɚɬɟɥɶɧɨ ɤɨɧɰɟɩɰɢɹ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɛɵɥɚ ɪɚɡɪɚɛɨɬɚɧɚ 

ɜ ɩɪɨɰɟɫɫɟ  ɮɭɧɤɰɢɨɧɢɪɨɜɚɧɢɹ Ɇɍɋ. Ʉɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɶ ɪɚɫɫɦɚɬɪɢɜɚɟɬɫɹ 

ɋɭɞɨɦ ɧɟ ɬɨɥɶɤɨ ɤɚɤ ɭɫɬɭɩɤɚ ɩɪɚɜɨɫɭɞɢɹ ɫɭɜɟɪɟɧɢɬɟɬɭ ɝɨɫɭɞɚɪɫɬɜ118, ɧɨ ɢ ɤɚɤ 

ɨɫɧɨɜɚ ɫɢɫɬɟɦɵ ɩɪɚɜɨɫɭɞɢɹ, ɝɞɟ ɜ ɤɚɱɟɫɬɜɟ ɨɬɩɪɚɜɧɨɣ ɬɨɱɤɢ ɜɵɫɬɭɩɚɟɬ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɝɨɫɭɞɚɪɫɬɜɚ.119 Ʉɚɤ ɨɬɦɟɬɢɥɚ Ⱥɩɟɥɥɹɰɢɨɧɧɚɹ ɤɚɦɟɪɚ Ɇɍɋ ɜ 

Katanga case, ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɶ ɭɫɬɚɧɚɜɥɢɜɚɟɬ ɛɚɥɚɧɫ ɦɟɠɞɭ ɩɟɪɜɢɱɧɨɫɬɶɸ 

ɜɧɭɬɪɢɝɨɫɭɞɚɪɫɬɜɟɧɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɢ ɰɟɥɶɸ ɩɨɥɨɠɢɬɶ ɤɨɧɟɰ 

ɛɟɡɧɚɤɚɡɚɧɧɨɫɬɢ.120  

ɉɪɢɧɰɢɩ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ɨɫɧɨɜɚɧ ɧɟ ɬɨɥɶɤɨ ɧɚ ɩɪɢɡɧɚɧɢɢ 

ɩɟɪɜɨɫɬɟɩɟɧɧɨɣ ɪɨɥɢ ɸɪɢɫɞɢɤɰɢɢ ɝɨɫɭɞɚɪɫɬɜ, ɧɨ ɢ ɧɚ ɩɪɚɤɬɢɱɟɫɤɢɯ 

ɫɨɨɛɪɚɠɟɧɢɹɯ ɷɮɮɟɤɬɢɜɧɨɫɬɢ ɢ ɞɟɣɫɬɜɟɧɧɨɫɬɢ, ɩɨɫɤɨɥɶɤɭ ɢɦɟɧɧɨ ɝɨɫɭɞɚɪɫɬɜɚ, 

ɤɚɤ ɩɪɚɜɢɥɨ, ɢɦɟɸɬ ɞɨɫɬɭɩ ɤ ɞɨɤɚɡɚɬɟɥɶɫɬɜɚɦ, ɫɜɢɞɟɬɟɥɹɦ, ɢ ɭ ɧɢɯ ɬɚɤɠɟ ɟɫɬɶ 

ɪɟɫɭɪɫ ɞɥɹ ɩɪɨɜɟɞɟɧɢɹ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ. Ɇɟɠɞɭɧɚɪɨɞɧɵɣ ɭɝɨɥɨɜɧɵɣ ɫɭɞ 

ɹɜɥɹɟɬɫɹ ɥɢɲɶ ɨɞɧɢɦ ɢɡ ɫɩɨɫɨɛɨɜ ɨɛɟɫɩɟɱɟɧɢɹ ɫɨɛɥɸɞɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɚ, ɢ ɨɧ ɧɟ ɜɫɟɝɞɚ ɹɜɥɹɟɬɫɹ ɫɚɦɵɦ ɥɭɱɲɢɦ.121 Ʉɚɤ ɨɬɦɟɱɚɥ 

ɩɟɪɜɵɣ ɉɪɨɤɭɪɨɪ ɋɭɞɚ, ɷɮɮɟɤɬɢɜɧɨɫɬɶ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ ɧɟ 

ɞɨɥɠɧɚ ɢɡɦɟɪɹɬɶɫɹ ɱɢɫɥɨɦ ɞɟɥ, ɩɪɢɧɹɬɵɯ ɋɭɞɨɦ ɤ ɪɚɫɫɦɨɬɪɟɧɢɸ. ɇɚɩɪɨɬɢɜ, 

ɨɬɫɭɬɫɬɜɢɟ ɫɭɞɟɛɧɵɯ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ ɜ Ɇɍɋ, ɞɨɥɠɧɨ ɪɚɫɫɦɚɬɪɢɜɚɬɶɫɹ ɤɚɤ 

ɫɥɟɞɫɬɜɢɟ ɷɮɮɟɤɬɢɜɧɨɝɨ ɮɭɧɤɰɢɨɧɢɪɨɜɚɧɢɹ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɢɫɬɟɦ.122 
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ɉɨɞɜɨɞɹ ɢɬɨɝ, ɨɫɭɳɟɫɬɜɥɟɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɭɝɨɥɨɜɧɨɣ ɸɪɢɫɞɢɤɰɢɢ 

ɩɪɟɞɨɫɬɚɜɥɹɟɬ ɜɨɡɦɨɠɧɨɫɬɶ ɜɵɪɚɡɢɬɶ ɩɪɢɜɟɪɠɟɧɧɨɫɬɶ ɛɨɪɶɛɟ ɫ 

ɛɟɡɧɚɤɚɡɚɧɧɨɫɬɶɸ ɡɚ ɫɚɦɵɟ ɠɟɫɬɨɤɢɟ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ. ɗɬɨ ɭɠɟ 

ɩɪɢɜɟɥɨ ɤ ɬɨɦɭ, ɱɬɨ ɜ ɪɹɞɟ ɝɨɫɭɞɚɪɫɬɜ, ɩɪɢɫɨɟɞɢɧɢɜɲɢɯɫɹ ɤ Ɋɢɦɫɤɨɦɭ ɫɬɚɬɭɬɭ, 

ɛɵɥɨ ɩɪɢɧɹɬɨ ɧɨɜɨɟ ɭɝɨɥɨɜɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ, ɢɧɨɝɞɚ, ɧɟɫɦɨɬɪɹ ɧɚ ɬɨ, ɱɬɨ 

ɬɚɤɨɟ ɝɨɫɭɞɚɪɫɬɜɨ ɞɨɥɝɨɟ ɜɪɟɦɹ ɹɜɥɹɥɨɫɶ ɭɱɚɫɬɧɢɤɨɦ ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɯ 

ɤɨɧɜɟɧɰɢɣ. 

ɋɨɡɞɚɧɢɟ Ɇɍɋ ɫ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɭɝɨɥɨɜɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɢ ɩɨɞɩɢɫɚɧɢɟ 

Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ ɩɨɫɥɭɠɢɥɨ ɪɚɡɜɢɬɢɸ ɢ ɤɨɞɢɮɢɤɚɰɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɚ. ɘɪɢɫɞɢɤɰɢɹ Ɇɍɋ ɹɜɥɹɟɬɫɹ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɣ ɢ ɨɛɥɚɞɚɟɬ 

ɦɧɨɠɟɫɬɜɨɦ ɩɪɟɢɦɭɳɟɫɬɜ. ɇɚɩɪɢɦɟɪ, ɝɨɫɭɞɚɪɫɬɜɚɦ ɪɟɤɨɦɟɧɞɭɟɬɫɹ ɩɨɜɵɲɚɬɶ 

ɫɬɚɧɞɚɪɬɵ ɪɚɫɫɥɟɞɨɜɚɧɢɣ ɢ ɫɭɞɟɛɧɵɯ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ ɜ ɧɚɰɢɨɧɚɥɶɧɵɯ 

ɫɢɫɬɟɦɚɯ. Ʉɚɤ ɨɬɦɟɬɢɥ Ⱦɷɜɢɞ Ⱦɨɧɚɬ Ʉɷɬɬɢɧ, ɝɨɫɭɞɚɪɫɬɜɚ ɞɨɥɠɧɵ ɜɵɩɨɥɧɹɬɶ 

ɬɨɬ ɦɢɧɢɦɭɦ, ɤɨɬɨɪɵɣ ɩɪɟɞɩɢɫɵɜɚɟɬ Ɋɢɦɫɤɢɣ ɫɬɚɬɭɬ, ɫ ɬɟɦ ɱɬɨɛɵ ɨɛɟɫɩɟɱɢɬɶ 

ɧɚɞɥɟɠɚɳɟɟ ɜɤɥɸɱɟɧɢɟ ɩɪɟɫɬɭɩɥɟɧɢɣ ɩɪɨɬɢɜ ɱɟɥɨɜɟɱɧɨɫɬɢ, ɜɨɟɧɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ ɢ ɚɤɬɨɜ ɝɟɧɨɰɢɞɚ ɜ ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɣ ɩɪɚɜɨɜɨɣ ɩɨɪɹɞɨɤ, ɢ ɧɟ 

ɨɫɬɚɜɢɬɶ ɢɯ ɛɟɡɧɚɤɚɡɚɧɧɵɦɢ.123 ɍɫɬɚɜ Ɇɍɋ ɧɟ ɭɫɬɚɧɚɜɥɢɜɚɟɬ ɦɢɧɢɦɚɥɶɧɵɟ ɢɥɢ 

ɦɚɤɫɢɦɚɥɶɧɵɟ ɬɪɟɛɨɜɚɧɢɹ ɤ ɧɚɰɢɨɧɚɥɶɧɨɦɭ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɭ. Ƚɨɫɭɞɚɪɫɬɜɚ 

ɨɛɥɚɞɚɸɬ ɫɜɨɛɨɞɨɣ ɜ ɨɩɪɟɞɟɥɟɧɢɢ ɩɪɢɟɦɥɟɦɵɯ ɧɚɤɚɡɚɧɢɣ ɡɚ ɩɪɟɫɬɭɩɥɟɧɢɹ.124 

ɉɨɷɬɨɦɭ ɪɟɠɢɦ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɜɦɟɫɬɨ ɬɨɝɨ, ɱɬɨɛɵ ɤɨɧɤɭɪɢɪɨɜɚɬɶ ɫ 

ɝɨɫɭɞɚɪɫɬɜɚɦɢ ɡɚ ɸɪɢɫɞɢɤɰɢɸ, ɩɪɢɜɟɞɟɬ ɤ ɩɨɞɞɟɪɠɤɟ ɧɚɰɢɨɧɚɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɬɟɯ ɞɟɥɚɯ, ɝɞɟ ɷɬɨ ɜɨɡɦɨɠɧɨ, ɢ ɤ «ɫɨɝɥɚɫɨɜɚɧɧɨɦɭ 

ɪɚɡɞɟɥɟɧɢɸ ɬɪɭɞɚ» ɦɟɠɞɭ ɧɚɰɢɨɧɚɥɶɧɵɦɢ ɫɭɞɚɦɢ ɢ Ɇɍɋ ɬɚɦ, ɝɞɟ ɷɬɨ 

ɭɦɟɫɬɧɨ.125 
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Herik and Stahn, Diversification and Fragmentation of International Criminal Law ’, 361, 373. 
124 Ɇɍɋ ɦɨɠɟɬ ɨɬɞɚɬɶ ɩɪɟɞɩɨɱɬɟɧɢɟ ɩɪɨɰɟɫɫɭɚɥɶɧɵɦ ɞɟɣɫɬɜɢɹɦ ɧɚ ɧɚɰɢɨɧɚɥɶɧɨɦ ɭɪɨɜɧɟ, ɞɚɠɟ ɟɫɥɢ ɨɧɢ ɦɨɝɭɬ 
ɮɚɤɬɢɱɟɫɤɢ ɩɪɢɜɟɫɬɢ ɤ ɜɵɧɟɫɟɧɢɸ ɛɨɥɟɟ ɧɢɡɤɨɝɨ ɩɪɢɝɨɜɨɪɚ. Ɉ ɩɨɞɯɨɞɟ ɤ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ, ɨɫɧɨɜɚɧɧɨɦ ɧɚ 
ɩɪɢɝɨɜɨɪɚɯ, Heller, K. J. ‘A Sentence-Based Theory of Complementarity’ (2012) 53 Harvard International Law 
Journal 202. 
125 ICC, ‘Paper on some policy issues before the Office of the Prosecutor’, September 2003, on the website of the ICC 
(‘Policy Paper’), 5. 
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Ƚɥɚɜɚ 2. Ɉɫɭɳɟɫɬɜɥɟɧɢɟ ɸɪɢɫɞɢɤɰɢɢ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ 

§ 2.1 Ɋɟɚɥɢɡɚɰɢɹ ɩɪɢɧɰɢɩɚ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ 

Ɋɢɦɫɤɢɣ ɋɬɚɬɭɬ Ɇɍɋ ɫɨɡɞɚɥ ɧɨɜɭɸ ɦɨɞɟɥɶ ɭɝɨɥɨɜɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɫ 

ɩɪɢɡɧɚɧɢɟɦ ɝɥɚɜɟɧɫɬɜɭɸɳɟɣ ɪɨɥɢ ɩɪɢɧɰɢɩɚ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ. ȼ ɬɟɨɪɢɢ, 

ɞɨɤɬɪɢɧɚ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɞɨɫɬɚɬɨɱɧɨ ɩɪɨɫɬɚ ɞɥɹ ɮɨɪɦɭɥɢɪɨɜɚɧɢɹ ɢ 

ɞɨɫɬɚɬɨɱɧɨ ɩɪɢɜɥɟɤɚɬɟɥɶɧɚ ɞɥɹ ɩɨɧɢɦɚɧɢɹ, ɧɨ ɜ ɤɚɱɟɫɬɜɟ ɚɛɫɬɪɚɤɬɧɨɝɨ 

ɩɪɟɞɥɨɠɟɧɢɹ. ɋɥɨɠɧɨɫɬɢ ɜɨɡɧɢɤɚɸɬ ɬɨɝɞɚ, ɤɨɝɞɚ ɟɫɬɶ ɧɟɨɛɯɨɞɢɦɨɫɬɶ 

ɩɪɢɦɟɧɢɬɶ ɷɬɨɬ ɩɪɢɧɰɢɩ ɩɨ ɨɬɧɨɲɟɧɢɸ ɤ ɤɨɧɤɪɟɬɧɨɦɭ ɫɥɭɱɚɸ. ɇɟɫɦɨɬɪɹ ɧɚ 

ɩɟɪɜɨɧɚɱɚɥɶɧɨɟ ɩɪɟɞɫɬɚɜɥɟɧɢɟ ɨ ɬɨɦ, ɱɬɨ ɩɚɪɚɦɟɬɪɵ ɪɟɠɢɦɚ 

ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ Ɇɍɋ ɛɵɥɢ ɱɟɬɤɨ ɨɩɪɟɞɟɥɟɧɵ ɧɚ Ɋɢɦɫɤɨɣ 

ɤɨɧɮɟɪɟɧɰɢɢ, ɜɡɚɢɦɨɞɟɣɫɬɜɢɟ ɋɭɞɚ ɫ ɜɧɭɬɪɟɧɧɢɦɢ ɸɪɢɫɞɢɤɰɢɹɦɢ ɜɵɹɜɢɥɨ 

ɪɹɞ ɩɪɚɜɨɜɵɯ ɢ ɩɨɥɢɬɢɱɟɫɤɢɯ ɩɪɨɛɥɟɦ.  

Ʉɚɤ ɭɠɟ ɛɵɥɨ ɭɫɬɚɧɨɜɥɟɧɨ ɪɚɧɟɟ, ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɶ ɦɨɠɟɬ 

ɪɚɫɫɦɚɬɪɢɜɚɬɶɫɹ ɜ ɧɟɫɤɨɥɶɤɢɯ ɚɫɩɟɤɬɚɯ. ȼ ɫɚɦɨɦ ɭɡɤɨɦ ɫɦɵɫɥɟ 

ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɶ ɩɨɧɢɦɚɟɬɫɹ ɜ ɤɚɱɟɫɬɜɟ ɜɨɩɪɨɫɚ ɬɟɯɧɢɱɟɫɤɨɣ 

ɩɪɢɟɦɥɟɦɨɫɬɢ ɞɟɥɚ. Ɉɧɚ ɪɟɝɭɥɢɪɭɟɬ ɫɩɨɪɵ ɨ ɬɨɦ, ɝɞɟ ɫɥɟɞɭɟɬ ɪɚɫɫɦɚɬɪɢɜɚɬɶ 

ɤɨɧɤɪɟɬɧɵɣ ɫɥɭɱɚɣ: ɧɚ ɧɚɰɢɨɧɚɥɶɧɨɦ ɭɪɨɜɧɟ ɢɥɢ ɜ Ɇɍɋ (ɞɨɩɨɥɧɹɟɦɨɫɬɶ ɤɚɤ 

ɩɪɢɟɦɥɟɦɨɫɬɶ). Ȼɨɥɟɟ ɲɢɪɨɤɢɣ ɚɫɩɟɤɬ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɪɚɫɫɦɚɬɪɢɜɚɟɬ 

ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɶ ɜ ɤɚɱɟɫɬɜɟ ɮɨɪɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɨɬɪɭɞɧɢɱɟɫɬɜɚ 

ɦɟɠɞɭ ɝɨɫɭɞɚɪɫɬɜɚɦɢ-ɭɱɚɫɬɧɢɤɚɦɢ, ɋɭɞɨɦ ɢ ɞɪɭɝɢɦɢ ɡɚɢɧɬɟɪɟɫɨɜɚɧɧɵɦɢ 

ɫɬɨɪɨɧɚɦɢ. ȼ ɱɚɫɬɧɨɫɬɢ, ɩɨɫɪɟɞɫɬɜɨɦ ɩɪɨɝɪɚɦɦ ɪɚɡɜɢɬɢɹ ɜɟɪɯɨɜɟɧɫɬɜɚ ɩɪɚɜɚ, 

ɧɚɩɪɚɜɥɟɧɧɵɯ ɧɚ ɬɨ, ɱɬɨɛɵ ɩɨɡɜɨɥɢɬɶ ɧɚɰɢɨɧɚɥɶɧɵɦ ɸɪɢɫɞɢɤɰɢɹɦ 

ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɜɨɟɧɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɩɪɟɫɬɭɩɥɟɧɢɹ ɩɪɨɬɢɜ ɱɟɥɨɜɟɱɧɨɫɬɢ ɢ 

ɝɟɧɨɰɢɞ (ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɶ ɤɚɤ ɫɨɬɪɭɞɧɢɱɟɫɬɜɨ).126  

ȼ ɢɞɟɚɥɟ, ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɶ ɞɨɥɠɧɚ ɜɨɫɩɪɢɧɢɦɚɬɶɫɹ ɤɚɤ 

ɩɪɚɤɬɢɱɟɫɤɚɹ ɢɞɟɹ ɫɩɪɚɜɟɞɥɢɜɨɫɬɢ. Ⱦɥɹ ɬɨɝɨ ɱɬɨɛɵ ɨɰɟɧɢɬɶ, ɞɟɣɫɬɜɢɬɟɥɶɧɨ 

ɥɢ ɪɟɠɢɦ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ɫɩɨɫɨɛɫɬɜɭɟɬ ɫɨɤɪɚɳɟɧɢɸ ɛɟɡɧɚɤɚɡɚɧɧɨɫɬɢ ɡɚ 

ɫɨɜɟɪɲɟɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɧɟɨɛɯɨɞɢɦɨ ɩɪɨɚɧɚɥɢɡɢɪɨɜɚɬɶ, 
                                                           
126 ICC, Report of the Bureau on complementarity, ICC-ASP/17/34, 29 November 2018, para.5. 
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ɤɚɤ ɨɧ ɩɪɢɦɟɧɹɟɬɫɹ ɧɚ ɩɪɚɤɬɢɤɟ. ȿɫɥɢ ɋɭɞ ɩɪɢɦɟɧɹɟɬ ɷɬɨɬ ɪɟɠɢɦ ɬɚɤɢɦ 

ɨɛɪɚɡɨɦ, ɤɨɬɨɪɵɣ ɩɨɞɪɚɡɭɦɟɜɚɟɬ ɱɪɟɡɦɟɪɧɨɟ ɭɜɚɠɟɧɢɟ ɤ ɧɚɰɢɨɧɚɥɶɧɵɦ 

ɩɪɨɰɟɞɭɪɚɦ, ɧɨ ɩɪɢ ɷɬɨɦ ɧɟ ɫɨɨɬɜɟɬɫɬɜɭɸɬ ɰɟɥɹɦ ɋɬɚɬɭɬɚ, ɬɨ 

ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɶ ɮɚɤɬɢɱɟɫɤɢ ɩɪɢɜɟɞɟɬ ɤ ɧɟɜɨɡɦɨɠɧɨɫɬɢ ɨɫɭɳɟɫɬɜɥɟɧɢɹ 

ɡɚɹɜɥɟɧɧɨɣ ɋɬɚɬɭɬɨɦ ɰɟɥɢ - ɩɨɥɨɠɢɬɶ ɤɨɧɟɰ ɛɟɡɧɚɤɚɡɚɧɧɨɫɬɢ. ȼ ɧɚɫɬɨɹɳɟɦ 

ɩɚɪɚɝɪɚɮɟ ɛɭɞɭɬ ɨɫɜɟɳɟɧɵ ɩɪɨɛɥɟɦɵ, ɤɨɬɨɪɵɟ ɜɨɡɧɢɤɚɸɬ ɩɪɢ ɪɟɚɥɢɡɚɰɢɢ 

ɩɪɢɧɰɢɩɚ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ɧɚ ɩɪɚɤɬɢɤɟ. Ɍɚɤ, ɧɚɩɪɢɦɟɪ, ɫɭɳɟɫɬɜɭɸɬ 

ɪɚɡɧɨɝɥɚɫɢɹ ɢɡ-ɡɚ ɩɨɥɨɠɟɧɢɣ, ɫɨɞɟɪɠɚɳɢɯɫɹ ɜ ɫɬɚɬɶɹɯ 17 ɢ 19 ɋɬɚɬɭɬɚ. 

ȼ ɫɚɦɨɦ ɭɡɤɨɦ ɫɦɵɫɥɟ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɶ ɩɨɧɢɦɚɟɬɫɹ ɤɚɤ 

ɸɪɢɞɢɱɟɫɤɨɟ ɫɪɟɞɫɬɜɨ ɞɥɹ ɨɩɪɟɞɟɥɟɧɢɹ ɩɪɢɟɦɥɟɦɨɫɬɢ ɞɟɥɚ ɩɟɪɟɞ Ɇɍɋ. 

ɉɪɟɠɞɟ ɜɫɟɝɨ, ɋɬɚɬɶɹ 19 ɋɬɚɬɭɬɚ ɨɛɹɡɵɜɚɟɬ ɋɭɞ ɭɞɨɫɬɨɜɟɪɢɬɶɫɹ ɜ ɬɨɦ, ɱɬɨ ɨɧ 

ɨɛɥɚɞɚɟɬ ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɤɚɠɞɨɝɨ ɞɟɥɚ, ɧɚɯɨɞɹɳɟɝɨɫɹ ɧɚ ɟɝɨ 

ɪɚɫɫɦɨɬɪɟɧɢɢ.127 ɘɪɢɫɞɢɤɰɢɹ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɭɤɚɡɚɧɧɨɣ ɫɬɚɬɶɟɣ ɨɡɧɚɱɚɟɬ 

ɤɨɦɩɟɬɟɧɰɢɸ ɋɭɞɚ ɩɨ ɪɚɫɫɦɨɬɪɟɧɢɸ ɭɝɨɥɨɜɧɨɝɨ ɞɟɥɚ ɢɥɢ ɜɨɩɪɨɫɚ, 

ɩɨɞɩɚɞɚɸɳɟɝɨ ɩɨɞ ɞɟɣɫɬɜɢɟ ɋɬɚɬɭɬɚ. ȼ ɫɜɨɸ ɨɱɟɪɟɞɶ, ɫɬɚɬɶɹ 17 ɨɛɹɡɵɜɚɟɬ 

ɋɭɞ ɨɩɪɟɞɟɥɢɬɶ, ɜ ɤɚɤɢɯ ɫɥɭɱɚɹɯ ɞɟɥɨ ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɩɪɢɧɹɬɨ ɤ 

ɩɪɨɢɡɜɨɞɫɬɜɭ, ɢɧɵɦɢ ɫɥɨɜɚɦɢ, ɋɭɞ, ɩɪɟɠɞɟ ɱɟɦ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɬɨ ɢɥɢ ɢɧɨɟ 

ɞɟɥɨ, ɞɨɥɠɟɧ ɧɟ ɩɪɨɫɬɨ ɨɩɪɟɞɟɥɢɬɶ ɫɜɨɸ ɸɪɢɫɞɢɤɰɢɸ, ɧɨ ɬɚɤɠɟ ɪɚɫɫɦɨɬɪɟɬɶ 

ɜɨɩɪɨɫɵ ɩɪɢɟɦɥɟɦɨɫɬɢ ɬɚɤɨɝɨ ɞɟɥɚ. ɗɬɢ ɜɨɩɪɨɫɵ ɞɨɥɠɧɵ ɪɟɲɚɬɶɫɹ ɫɭɞɶɟɣ 

ɫɚɦɨɫɬɨɹɬɟɥɶɧɨ.128 ɋɬɚɬɶɹ 17 ɩɪɟɞɭɫɦɚɬɪɢɜɚɟɬ 4 ɨɫɧɨɜɚɧɢɹ, ɤɨɝɞɚ ɞɟɥɨ ɧɟ 

ɦɨɠɟɬ ɛɵɬɶ ɩɪɢɧɹɬɨ ɤ ɩɪɨɢɡɜɨɞɫɬɜɭ: ɩɪɢɟɦɥɟɦɨɫɬɶ ɬɪɟɛɭɟɬ ɨɰɟɧɤɢ 

ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ (ɩɨɞɩɭɧɤɬɵ (a) - (c)) ɢ ɨɰɟɧɤɢ ɫɟɪɶɟɡɧɨɫɬɢ 

ɩɪɟɫɬɭɩɥɟɧɢɹ (ɩɨɞɩɭɧɤɬ (d)). ɇɚ ɩɪɚɤɬɢɤɟ ɧɚɢɛɨɥɶɲɟɟ ɤɨɥɢɱɟɫɬɜɨ ɜɨɩɪɨɫɨɜ 

ɜɨɡɧɢɤɚɟɬ ɩɪɢ ɨɰɟɧɤɟ ɋɭɞɨɦ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ.129 

Ɉɬɧɨɫɢɬɟɥɶɧɨ ɩɟɪɜɵɯ ɞɜɭɯ ɨɫɧɨɜɚɧɢɣ ɫɬɚɬɶɢ 17 (ɚ ɢ b), Ɇɍɋ 

ɧɟɨɞɧɨɤɪɚɬɧɨ ɩɪɢɦɟɧɹɥ «ɬɟɫɬ ɧɚ ɛɟɡɞɟɣɫɬɜɢɟ» ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɨɰɟɧɢɬɶ 

                                                           
127 ɋɬɚɬɶɹ 19 Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ ɨɬ 17 ɢɸɥɹ 1998 ɝ. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // 
ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «Ƚɚɪɚɧɬ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: http://base.garant.ru/12118701. 
128 ICC, Assembly of States Parties, Report of the Bureau on complementarity, ICC-ASP/17/34, para. 16 (II. 
General findings). 
129 ɋɬɚɬɶɹ 17 Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ. 
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ɩɪɢɟɦɥɟɦɨɫɬɶ ɞɟɥɚ.130 ȼ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɷɬɢɦ ɬɟɫɬɨɦ ɋɭɞ ɞɨɥɠɟɧ ɭɫɬɚɧɨɜɢɬɶ: 

1) ɩɪɨɜɨɞɹɬɫɹ ɥɢ ɧɚ ɦɨɦɟɧɬ ɪɚɫɫɦɨɬɪɟɧɢɹ ɞɟɥɚ ɋɭɞɨɦ ɧɚɰɢɨɧɚɥɶɧɵɟ 

ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɢɥɢ ɩɪɟɫɥɟɞɨɜɚɧɢɹ, ɢɥɢ 2) ɩɪɨɜɨɞɢɥɢɫɶ ɥɢ ɬɚɤɢɟ 

ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɜ ɩɪɨɲɥɨɦ, ɢ ɩɪɢɧɹɥɨ ɥɢ ɝɨɫɭɞɚɪɫɬɜɨ, ɨɛɥɚɞɚɸɳɟɟ 

ɸɪɢɫɞɢɤɰɢɟɣ, ɪɟɲɟɧɢɟ ɧɟ ɜɨɡɛɭɠɞɚɬɶ ɜ ɨɬɧɨɲɟɧɢɢ ɥɢɰɚ, ɤɨɬɨɪɨɝɨ ɷɬɨ 

ɤɚɫɚɟɬɫɹ, ɭɝɨɥɨɜɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ.131 Ɍɨɥɶɤɨ ɜ ɬɨɦ ɫɥɭɱɚɟ, ɟɫɥɢ ɨɬɜɟɬɵ ɧɚ 

ɷɬɢ ɜɨɩɪɨɫɵ ɹɜɥɹɸɬɫɹ ɭɬɜɟɪɞɢɬɟɥɶɧɵɦɢ, ɫɬɚɧɨɜɢɬɫɹ ɨɱɟɜɢɞɧɵɦ ɧɟɠɟɥɚɧɢɟ 

ɢɥɢ ɧɟɫɩɨɫɨɛɧɨɫɬɶ ɝɨɫɭɞɚɪɫɬɜɚ ɩɪɨɜɨɞɢɬɶ ɪɚɫɫɥɟɞɨɜɚɧɢɟ ɢɥɢ ɜɨɡɛɭɠɞɚɬɶ 

ɭɝɨɥɨɜɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɞɨɥɠɧɵɦ ɨɛɪɚɡɨɦ.132 ɋɚɦɢ ɩɨ ɫɟɛɟ ɤɨɧɰɟɩɰɢɢ 

«ɧɟɠɟɥɚɧɢɹ» ɢɥɢ «ɧɟɫɩɨɫɨɛɧɨɫɬɢ» ɱɚɫɬɨ ɩɨɞɜɟɪɝɚɸɬɫɹ ɤɪɢɬɢɤɟ ɡɚ ɫɜɨɸ 

ɞɜɨɣɫɬɜɟɧɧɨɫɬɶ, ɩɨɫɤɨɥɶɤɭ ɨɧɢ ɩɨɡɜɨɥɹɸɬ Ɇɍɋ ɫɱɢɬɚɬɶ ɧɚɰɢɨɧɚɥɶɧɵɟ 

ɫɢɫɬɟɦɵ ɧɟɫɨɜɟɪɲɟɧɧɵɦɢ ɢ ɨɫɭɳɟɫɬɜɥɹɬɶ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ 

ɫɚɦɨɫɬɨɹɬɟɥɶɧɨ, ɛɟɪɹ ɧɚ ɫɟɛɹ ɪɨɥɶ «ɫɩɚɫɢɬɟɥɹ».133 

ȼɵɹɜɥɹɹ ɜ ɤɚɤɨɦ-ɥɢɛɨ ɤɨɧɤɪɟɬɧɨɦ ɞɟɥɟ ɧɟɠɟɥɚɧɢɟ ɝɨɫɭɞɚɪɫɬɜɚ 

ɩɪɨɜɨɞɢɬɶ ɪɚɫɫɥɟɞɨɜɚɧɢɟ ɢɥɢ ɜɨɡɛɭɠɞɚɬɶ ɭɝɨɥɨɜɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɞɨɥɠɧɵɦ 

ɨɛɪɚɡɨɦ, ɋɭɞ  ɭɱɢɬɵɜɚɟɬ ɧɚɥɢɱɢɟ ɨɞɧɨɝɨ ɢɥɢ ɧɟɫɤɨɥɶɤɢɯ ɮɚɤɬɨɪɨɜ. ɉɪɟɠɞɟ 

ɜɫɟɝɨ, ɟɫɥɢ ɫɭɞɟɛɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɛɵɥɨ ɩɪɨɜɟɞɟɧɨ, ɥɢɛɨ ɛɵɥɨ ɜɵɧɟɫɟɧɨ 

ɪɟɲɟɧɢɟ, ɚɧɚɥɢɡɭ ɩɨɞɥɟɠɢɬ ɮɚɤɬ ɬɨɝɨ, ɛɵɥɨ ɥɢ ɰɟɥɶɸ ɬɚɤɨɣ ɞɟɹɬɟɥɶɧɨɫɬɢ 

ɨɝɪɚɞɢɬɶ ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɟ ɥɢɰɨ ɨɬ ɭɝɨɥɨɜɧɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɡɚ 

ɩɪɟɫɬɭɩɥɟɧɢɹ, ɩɨɞɩɚɞɚɸɳɢɟ ɩɨɞ ɸɪɢɫɞɢɤɰɢɸ ɋɭɞɚ. Ɍɚɤɠɟ ɨɰɟɧɢɜɚɟɬɫɹ, 

ɢɦɟɥɚ ɥɢ ɦɟɫɬɨ ɧɟɨɛɨɫɧɨɜɚɧɧɚɹ ɡɚɞɟɪɠɤɚ ɫ ɩɪɨɜɟɞɟɧɢɟɦ ɫɭɞɟɛɧɨɝɨ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ, ɤɨɬɨɪɚɹ ɛɵɥɚ ɧɟɫɨɜɦɟɫɬɢɦɚ ɫ ɧɚɦɟɪɟɧɢɟɦ ɩɪɟɞɚɬɶ 

                                                           
130 ICC, The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Judgment on the Appeal of Mr. Germain 
Katanga against the Oral Decision of Trial Chamber II of 12 June 2009 on the Admissibility of the Case, 25 
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ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɟ ɥɢɰɨ ɩɪɚɜɨɫɭɞɢɸ. Ʉɪɨɦɟ ɬɨɝɨ, ɩɪɨɜɟɪɹɟɬɫɹ ɩɨɪɹɞɨɤ 

ɩɪɨɜɟɞɟɧɢɹ ɧɚɰɢɨɧɚɥɶɧɨɝɨ ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ, ɚ ɬɚɤɠɟ  ɛɵɥɨ ɥɢ ɨɧɨ 

ɧɟɡɚɜɢɫɢɦɵɦ ɢ ɛɟɫɩɪɢɫɬɪɚɫɬɧɵɦ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɨɰɟɧɤɚ ɧɟɠɟɥɚɧɢɹ ɢɥɢ 

ɧɟɫɩɨɫɨɛɧɨɫɬɢ  ɝɨɫɭɞɚɪɫɬɜɚ ɡɚɜɢɫɢɬ ɨɬ ɫɥɟɞɫɬɜɟɧɧɨɣ ɢ ɩɪɨɤɭɪɨɪɫɤɨɣ 

ɞɟɹɬɟɥɶɧɨɫɬɢ ɝɨɫɭɞɚɪɫɬɜɚ134, ɢ  ɧɚɰɢɨɧɚɥɶɧɵɟ ɪɚɫɫɥɟɞɨɜɚɧɢɹ, ɩɪɨɜɟɞɟɧɢɟ 

ɤɨɬɨɪɵɯ ɧɟ ɛɵɥɨ ɩɪɟɞɧɚɡɧɚɱɟɧɨ ɞɥɹ ɜɨɡɛɭɠɞɟɧɢɹ ɭɝɨɥɨɜɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ, 

ɧɟ ɨɬɜɟɱɚɸɬ ɬɪɟɛɨɜɚɧɢɹɦ ɩɪɢɟɦɥɟɦɨɫɬɢ ɫɨɝɥɚɫɧɨ ɫɬɚɬɶɟ 17 (1) ɋɬɚɬɭɬɚ.  

Ⱥɩɟɥɥɹɰɢɨɧɧɚɹ ɤɚɦɟɪɚ Ɇɍɋ ɧɟɨɞɧɨɤɪɚɬɧɨ ɩɨɹɫɧɹɥɚ, ɱɬɨ ɧɚɰɢɨɧɚɥɶɧɨɟ 

ɪɚɫɫɥɟɞɨɜɚɧɢɟ ɞɥɹ ɰɟɥɟɣ ɫɬɚɬɶɢ 17 ɞɨɥɠɧɨ ɜɥɟɱɶ ɡɚ ɫɨɛɨɣ ɩɪɢɧɹɬɢɟ 

ɤɨɧɤɪɟɬɧɵɯ ɦɟɪ, ɧɚɩɪɚɜɥɟɧɧɵɯ ɧɚ ɨɩɪɟɞɟɥɟɧɢɟ ɬɨɝɨ, ɨɬɜɟɬɫɬɜɟɧɧɵ ɥɢ 

ɩɨɞɨɡɪɟɜɚɟɦɵɟ ɡɚ ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɟ ɩɨɜɟɞɟɧɢɟ, ɧɚɩɪɢɦɟɪ, ɩɭɬɟɦ ɫɛɨɪɚ 

ɫɜɢɞɟɬɟɥɶɫɤɢɯ ɩɨɤɚɡɚɧɢɣ ɢɥɢ ɞɨɩɪɨɫɚ ɩɨɞɨɡɪɟɜɚɟɦɵɯ, ɞɨɤɭɦɟɧɬɚɥɶɧɵɯ 

ɞɨɤɚɡɚɬɟɥɶɫɬɜ ɢɥɢ ɩɪɨɜɟɞɟɧɢɟ ɫɭɞɟɛɧɨ-ɦɟɞɢɰɢɧɫɤɨɣ ɷɤɫɩɟɪɬɢɡɵ.135 Ɍɨ ɟɫɬɶ, 

ɞɨɥɠɧɨ ɛɵɬɶ ɭɫɬɚɧɨɜɥɟɧɨ, ɱɬɨ ɩɪɟɞɩɪɢɧɢɦɚɸɬɫɹ ɪɟɚɥɶɧɵɟ, ɤɨɧɤɪɟɬɧɵɟ ɢ 

ɩɨɫɥɟɞɨɜɚɬɟɥɶɧɵɟ ɫɥɟɞɫɬɜɟɧɧɵɟ ɞɟɣɫɬɜɢɹ.136  

ɇɚɩɪɢɦɟɪ, ɜ ɫɢɬɭɚɰɢɢ ɜ Ȼɭɪɭɧɞɢ Ɉɮɢɫ ɉɪɨɤɭɪɨɪɚ ɢ ɉɚɥɚɬɚ 

ɩɪɟɞɜɚɪɢɬɟɥɶɧɨɝɨ ɩɪɨɢɡɜɨɞɫɬɜɚ ɫɨɱɥɢ ɞɨɩɭɫɬɢɦɵɦ ɞɥɹ ɫɬɚɬɶɢ 17 ɚɧɚɥɢɡ 

ɞɟɹɬɟɥɶɧɨɫɬɢ ɪɚɡɥɢɱɧɵɯ (ɬɟɯɧɢɱɟɫɤɢ ɧɟɭɝɨɥɨɜɧɵɯ) ɧɚɰɢɨɧɚɥɶɧɵɯ ɤɨɦɢɫɫɢɣ 

ɩɨ ɪɚɫɫɥɟɞɨɜɚɧɢɸ, ɭɱɪɟɠɞɟɧɧɵɯ ɩɪɚɜɢɬɟɥɶɫɬɜɨɦ Ȼɭɪɭɧɞɢ, ɫ ɭɱɟɬɨɦ ɬɨɝɨ, ɱɬɨ 

ɷɬɢ ɤɨɦɢɫɫɢɢ ɛɵɥɢ ɫɨɡɞɚɧɵ ɢ ɭɤɨɦɩɥɟɤɬɨɜɚɧɵ ɫɭɞɟɛɧɵɦ ɩɟɪɫɨɧɚɥɨɦ ɢ ɛɵɥɢ 

ɧɚɞɟɥɟɧɵ ɨɩɪɟɞɟɥɟɧɧɵɦɢ ɫɭɞɟɛɧɵɦɢ ɢ ɫɥɟɞɫɬɜɟɧɧɵɦɢ ɩɨɥɧɨɦɨɱɢɹɦɢ, ɜ ɬɨɦ 

ɱɢɫɥɟ, ɩɨɥɧɨɦɨɱɢɹɦɢ ɧɚɩɪɚɜɥɹɬɶ ɥɢɰ ɜ ɤɨɦɩɟɬɟɧɬɧɵɟ ɨɪɝɚɧɵ ɞɥɹ ɭɝɨɥɨɜɧɨɝɨ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ.137 Ɉɞɧɚɤɨ ɧɚɰɢɨɧɚɥɶɧɵɟ ɜɥɚɫɬɢ, ɧɟɫɦɨɬɪɹ ɧɚ ɫɨɡɞɚɧɢɟ 
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ɧɟɤɨɬɨɪɵɯ ɦɟɯɚɧɢɡɦɨɜ, ɧɟ ɩɪɟɞɩɪɢɧɢɦɚɥɢ ɧɢɤɚɤɢɯ ɪɟɚɥɶɧɵɯ ɩɨɩɵɬɨɤ 

ɩɪɨɜɟɫɬɢ ɧɚɰɢɨɧɚɥɶɧɵɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ.  

ɑɬɨ ɤɚɫɚɟɬɫɹ ɨɰɟɧɤɢ ɧɟɫɩɨɫɨɛɧɨɫɬɢ ɝɨɫɭɞɚɪɫɬɜɚ ɩɪɨɜɨɞɢɬɶ ɜɧɭɬɪɟɧɧɢɟ 

ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɢ ɫɭɞɟɛɧɵɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ, ɫɨɫɬɚɜɢɬɟɥɢ Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ 

ɩɪɨɜɟɥɢ ɪɚɡɝɪɚɧɢɱɟɧɢɟ ɦɟɠɞɭ ɬɪɟɦɹ ɩɪɟɞɩɨɫɵɥɤɚɦɢ ɬɚɤɨɣ ɧɟɫɩɨɫɨɛɧɨɫɬɢ. Ʉ 

ɧɢɦ ɨɬɧɨɫɹɬɫɹ ɫɥɭɱɚɢ ɩɨɥɧɨɝɨ ɢɥɢ ɫɭɳɟɫɬɜɟɧɧɨɝɨ ɪɚɡɪɭɲɟɧɢɹ  

ɧɚɰɢɨɧɚɥɶɧɨɣ ɫɭɞɟɛɧɨɣ ɫɢɫɬɟɦɵ ɢɥɢ ɟɟ ɨɬɫɭɬɫɬɜɢɟ ɤɚɤ ɬɚɤɨɜɨɣ.138 ɋɢɬɭɚɰɢɹ 

ɫ ɨɬɫɭɬɫɬɜɢɟɦ ɫɭɞɟɛɧɨɣ ɫɢɫɬɟɦɵ ɧɟ ɹɜɥɹɟɬɫɹ ɫɢɧɨɧɢɦɨɦ ɟɟ ɩɨɥɧɨɝɨ 

ɪɚɡɪɭɲɟɧɢɹ, ɨɞɧɚɤɨ ɜɨɡɧɢɤɚɟɬ ɜɨɩɪɨɫ ɨ ɬɨɦ, ɤɚɤɢɟ ɠɟ ɦɟɠɞɭ ɧɢɦɢ ɨɬɥɢɱɢɹ? 

ȼɟɪɨɹɬɧɨ, ɟɞɢɧɫɬɜɟɧɧɵɣ ɫɥɭɱɚɣ, ɤɨɝɞɚ ɷɬɢ ɤɪɢɬɟɪɢɢ ɦɨɝɭɬ ɨɬɥɢɱɚɬɶɫɹ ɞɪɭɝ 

ɨɬ ɞɪɭɝɚ, - ɷɬɨ ɤɨɝɞɚ ɧɨɜɚɹ ɩɨɥɢɬɢɱɟɫɤɚɹ ɫɢɫɬɟɦɚ ɛɵɥɚ ɫɨɡɞɚɧɚ ɛɟɡ ɫɭɞɟɛɧɨɣ 

ɫɢɫɬɟɦɵ. ȼ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ, ɤɨɝɞɚ ɧɨɜɵɟ ɝɨɫɭɞɚɪɫɬɜɚ ɨɛɪɚɡɭɸɬɫɹ ɫɥɟɞɨɦ ɡɚ 

ɩɪɟɞɵɞɭɳɢɦɢ ɩɨɥɢɬɢɱɟɫɤɢɦɢ ɨɛɪɚɡɨɜɚɧɢɹɦɢ, ɷɬɨɬ ɫɰɟɧɚɪɢɣ ɜɪɹɞ ɥɢ 

ɨɫɭɳɟɫɬɜɢɦ. Ɍɚɤɠɟ ɢ ɨɰɟɧɤɚ ɨɬɫɭɬɫɬɜɢɹ ɧɚɰɢɨɧɚɥɶɧɨɣ ɫɭɞɟɛɧɨɣ ɫɢɫɬɟɦɵ 

ɹɜɥɹɟɬɫɹ ɛɨɥɟɟ ɫɥɨɠɧɨɣ, ɩɨɫɤɨɥɶɤɭ ɬɟɪɦɢɧ ɦɨɠɟɬ ɢɦɟɬɶ ɦɧɨɠɟɫɬɜɨ 

ɬɨɥɤɨɜɚɧɢɣ, ɱɬɨ ɩɨɪɨɠɞɚɟɬ ɫɭɛɴɟɤɬɢɜɧɨɫɬɶ.  

ȼ ɞɨɤɥɚɞɟ Ʉɨɦɢɫɫɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ 1994 ɝɨɞɚ ɭɤɚɡɵɜɚɥɨɫɶ, ɱɬɨ 

ɋɭɞ ɩɪɟɞɧɚɡɧɚɱɟɧ ɞɥɹ ɪɚɛɨɬɵ ɜ ɬɟɯ ɫɥɭɱɚɹɯ, ɤɨɝɞɚ ɧɟɬ ɲɚɧɫɨɜ ɧɚ ɬɨ, ɱɬɨ 

ɥɢɰɚ, ɨɛɜɢɧɹɟɦɵɟ ɜ ɫɨɜɟɪɲɟɧɢɢ ɫɟɪɶɟɡɧɵɯ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ, 

ɛɭɞɭɬ ɞɨɥɠɧɵɦ ɨɛɪɚɡɨɦ ɨɫɭɠɞɟɧɵ ɜ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɚɯ.139 Ⱦɭɦɚɟɬɫɹ, ɱɬɨ 

ɨɬɫɭɬɫɬɜɢɟ ɧɚɰɢɨɧɚɥɶɧɨɣ ɫɭɞɟɛɧɨɣ ɫɢɫɬɟɦɵ ɜ ɬɨɦ ɜɢɞɟ, ɜ ɤɨɬɨɪɨɦ ɬɚɤɨɟ 

ɩɨɥɨɠɟɧɢɟ ɛɵɥɨ ɞɨɛɚɜɥɟɧɨ, ɨɡɧɚɱɚɥɨ, ɱɬɨ ɫɭɞɟɛɧɚɹ ɫɢɫɬɟɦɚ ɝɨɫɭɞɚɪɫɬɜɚ 

ɧɟɫɩɨɫɨɛɧɚ ɜɵɩɨɥɧɹɬɶ ɫɜɨɢ ɮɭɧɤɰɢɢ ɜ ɰɟɥɨɦ. Ʌɨɝɢɱɟɫɤɚɹ ɮɭɧɤɰɢɹ ɫɭɞɟɛɧɨɣ 

ɫɢɫɬɟɦɵ ɡɚɤɥɸɱɚɟɬɫɹ ɜ ɪɚɫɫɥɟɞɨɜɚɧɢɢ ɢ ɫɭɞɟɛɧɨɦ ɩɪɟɫɥɟɞɨɜɚɧɢɢ ɥɢɰ, 

                                                           
138 Holmes, J. ‘Complementarity: National Courts versus the International Criminal Court’, (2002); Cassese, A. 
Gaeta, P. and John R.W.D.Jones (eds) The ICC Statute of The International Criminal Court: A Commentary. 
Oxford: Oxford University Press, volume I, 677. 
139 Commentary to the Preamble, Draft statute for an international criminal court. Report of the International Law 
Commission on the work of its forty-sixth session (2 May-22 July 1994), A/49/10, 27. In the Yearbook of the 
International Law Commission (1994) Volume II, 
http://legal.un.org/ilc/publications/yearbooks/Ybkvolumes(e)/ILC_1994_v2_p2_e.pdf 
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ɫɨɜɟɪɲɢɜɲɢɯ ɩɪɟɫɬɭɩɥɟɧɢɹ.140 ɗɬɨ ɬɪɟɛɨɜɚɧɢɟ ɩɨɞɪɚɡɭɦɟɜɚɟɬ, ɱɬɨ ɧɢ 

«ɨɬɫɭɬɫɬɜɢɟ ɞɨɫɬɭɩɚ», ɧɢ «ɨɬɫɭɬɫɬɜɢɟ ɦɚɬɟɪɢɚɥɶɧɨɝɨ ɢɥɢ ɫɭɞɟɛɧɨɝɨ 

ɭɝɨɥɨɜɧɨɝɨ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɚ», ɧɢ «ɥɸɛɨɟ ɩɪɟɩɹɬɫɬɜɢɟ ɫɨ ɫɬɨɪɨɧɵ 

ɧɟɤɨɧɬɪɨɥɢɪɭɟɦɨɝɨ ɷɥɟɦɟɧɬɚ» ɧɟ ɫɞɟɥɚɟɬ ɧɚɰɢɨɧɚɥɶɧɭɸ ɫɭɞɟɛɧɭɸ ɫɢɫɬɟɦɭ 

ɨɬɫɭɬɫɬɜɭɸɳɟɣ. Ɉɧɚ ɛɭɞɟɬ ɢɦɟɬɶ ɬɚɤɨɣ ɷɮɮɟɤɬ ɬɨɥɶɤɨ ɟɫɥɢ ɧɟ ɫɦɨɠɟɬ 

ɞɨɫɬɢɱɶ ɰɟɥɢ ɫɭɞɟɛɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɡɚ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɟɫɬɭɩɥɟɧɢɟ, ɜ 

ɨɬɧɨɲɟɧɢɢ ɤɨɬɨɪɨɝɨ ɫɭɳɟɫɬɜɭɟɬ ɸɪɢɫɞɢɤɰɢɨɧɧɵɣ ɤɨɧɮɥɢɤɬ ɫ Ɇɍɋ.  

ɋɥɟɞɨɜɚɬɟɥɶɧɨ, ɧɚɢɛɨɥɟɟ ɥɨɝɢɱɧɨɟ ɢ ɬɨɱɧɨɟ ɬɨɥɤɨɜɚɧɢɟ ɬɟɪɦɢɧɚ 

«ɨɬɫɭɬɫɬɜɢɟ ɧɚɰɢɨɧɚɥɶɧɨɣ ɫɭɞɟɛɧɨɣ ɫɢɫɬɟɦɵ» ɡɚɤɥɸɱɚɟɬɫɹ ɜ ɬɨɦ, ɱɬɨ ɟɝɨ 

ɫɥɟɞɭɟɬ ɱɢɬɚɬɶ ɜ ɫɨɱɟɬɚɧɢɢ ɫ ɰɟɥɹɦɢ Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ. ɋɭɞɟɛɧɭɸ ɫɢɫɬɟɦɭ 

ɦɨɠɧɨ ɫɞɟɥɚɬɶ «ɧɟɞɨɫɬɭɩɧɨɣ», ɤɨɝɞɚ ɨɧɚ ɧɟ ɫɩɨɫɨɛɧɚ ɜ ɤɨɧɟɱɧɨɦ ɢɬɨɝɟ 

ɩɪɟɫɥɟɞɨɜɚɬɶ ɜ ɫɭɞɟɛɧɨɦ ɩɨɪɹɞɤɟ ɨɫɧɨɜɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ ɋɬɚɬɭɬɚ ɜ 

ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɬɶɹɦɢ 17 ɢ 20. Ʉɪɢɬɟɪɢɟɦ ɞɥɹ ɨɩɪɟɞɟɥɟɧɢɹ ɬɨɝɨ, ɹɜɥɹɟɬɫɹ 

ɥɢ ɧɚɰɢɨɧɚɥɶɧɚɹ ɫɭɞɟɛɧɚɹ ɫɢɫɬɟɦɚ «ɨɬɫɭɬɫɬɜɭɸɳɟɣ» ɢɥɢ ɧɟɬ, ɹɜɥɹɟɬɫɹ 

ɜɵɹɜɥɟɧɢɟ ɟɟ ɫɩɨɫɨɛɧɨɫɬɢ ɪɚɫɫɥɟɞɨɜɚɬɶ ɢ ɩɪɟɫɥɟɞɨɜɚɬɶ ɜ ɫɭɞɟɛɧɨɦ ɩɨɪɹɞɤɟ 

ɞɟɥɨ, ɢɦɟɸɳɟɟ ɨɬɧɨɲɟɧɢɟ ɤ Ɇɍɋ. Ɍɚɤɨɟ ɩɨɧɢɦɚɧɢɟ ɦɨɠɟɬ ɭɦɟɧɶɲɢɬɶ 

ɩɪɟɞɟɥɵ ɫɜɨɛɨɞɵ ɭɫɦɨɬɪɟɧɢɹ ɋɭɞɚ ɢ ɧɟ ɞɨɩɭɫɬɢɬɶ ɧɟɨɞɧɨɡɧɚɱɧɨɝɨ 

ɬɨɥɤɨɜɚɧɢɹ Ɇɍɋ ɨɬɧɨɫɢɬɟɥɶɧɨ ɬɨɝɨ, ɤɨɝɞɚ ɢ ɝɞɟ ɧɚɰɢɨɧɚɥɶɧɚɹ ɫɭɞɟɛɧɚɹ 

ɫɢɫɬɟɦɚ ɦɨɠɟɬ ɫɱɢɬɚɬɶɫɹ ɨɬɫɭɬɫɬɜɭɸɳɟɣ. ɋɥɟɞɨɜɚɬɟɥɶɧɨ, ɜ ɫɥɭɱɚɟ 

ɛɟɡɞɟɣɫɬɜɢɹ ɜɨɩɪɨɫ ɨ ɧɟɠɟɥɚɧɢɢ ɢ ɧɟɫɩɨɫɨɛɧɨɫɬɢ ɧɟ ɜɨɡɧɢɤɚɟɬ, ɩɨɫɤɨɥɶɤɭ 

ɛɟɡɞɟɣɫɬɜɢɟ ɝɨɫɭɞɚɪɫɬɜɚ, ɨɛɥɚɞɚɸɳɟɝɨ ɸɪɢɫɞɢɤɰɢɟɣ, ɞɟɥɚɟɬ ɞɟɥɨ 

ɩɪɢɟɦɥɟɦɵɦ ɞɥɹ ɋɭɞɚ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɬɶɟɣ 17 (1) ɋɬɚɬɭɬɚ.141   

Ɉɬɦɟɬɢɦ, ɱɬɨ ɨɰɟɧɤɚ ɩɪɢɟɦɥɟɦɨɫɬɢ ɞɟɥɚ ɞɨɥɠɧɚ ɛɵɬɶ ɫɞɟɥɚɧɚ ɧɚ 

ɨɫɧɨɜɟ ɮɚɤɬɨɜ, ɫɭɳɟɫɬɜɭɸɳɢɯ ɧɚ ɦɨɦɟɧɬ ɟɝɨ ɪɚɫɫɦɨɬɪɟɧɢɹ.142 ɋɭɞ 

ɧɟɨɞɧɨɤɪɚɬɧɨ ɩɨɞɱɟɪɤɢɜɚɥ, ɱɬɨ ɢɧɨɟ ɬɨɥɤɨɜɚɧɢɟ ɫɬɚɬɶɢ 17 (1) ɋɬɚɬɭɬɚ ɛɵɥɨ 

ɛɵ ɧɟɫɨɜɦɟɫɬɢɦɨ ɫ ɮɨɪɦɭɥɢɪɨɜɤɨɣ ɷɬɨɝɨ ɩɨɥɨɠɟɧɢɹ ɢ ɨɫɧɨɜɧɨɣ ɰɟɥɶɸ 
                                                           
140 Brown, D. J.  'The International criminal court and Trial in Absentia' (1999) 24 Brooklyn Journal of International 
Law, at 763 
141ICC, Katanga Appeals Judgment, para. 78; Pre-Trial Chamber II, The Prosecutor v. Joseph Kony et al., Decision 
on the admissibility of the case under article 19(1) of the Statute, 10 March 2009, ICC-02/04-01/05-377, para. 52. 
142 ICC, Katanga Appeals Judgment, paras 56, 80; Pre-Trial Chamber I, The Prosecutor v. Saif Al-Islam Gaddafi, 
Decision on the ‘Admissibility Challenge by Dr. Saif Al-Islam Gad[d]afi pursuant to Articles 17(1)(c), 19 and 20(3) 
of the Rome Statute, 5 April 2019, ICC-01/1- 01/11-662, para. 56.  
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ɋɬɚɬɭɬɚ - ɩɨɥɨɠɢɬɶ ɤɨɧɟɰ ɛɟɡɧɚɤɚɡɚɧɧɨɫɬɢ ɢ ɨɛɟɫɩɟɱɢɬɶ, ɱɬɨɛɵ ɫɚɦɵɟ 

ɫɟɪɶɟɡɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɜɵɡɵɜɚɸɳɢɟ ɨɡɚɛɨɱɟɧɧɨɫɬɶ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɫɨɨɛɳɟɫɬɜɚ ɜ ɰɟɥɨɦ, ɧɟ ɨɫɬɚɜɚɥɢɫɶ ɛɟɡɧɚɤɚɡɚɧɧɵɦɢ.143 Ⱦɚɧɧɵɟ ɰɟɥɢ ɛɵɥɢ ɛɵ 

ɩɨɫɬɚɜɥɟɧɵ ɩɨɞ ɭɝɪɨɡɭ, ɟɫɥɢ ɞɟɥɨ ɛɵɥɨ ɛɵ ɧɟɩɪɢɟɦɥɟɦɵɦ ɜ ɋɭɞɟ, ɧɟ ɫɦɨɬɪɹ 

ɧɚ ɛɟɡɞɟɣɫɬɜɢɟ ɝɨɫɭɞɚɪɫɬɜɚ, ɟɫɥɢ ɬɨɥɶɤɨ ɬɚɤɨɟ ɝɨɫɭɞɚɪɫɬɜɨ ɧɟ ɠɟɥɚɟɬ ɢɥɢ ɧɟ 

ɦɨɠɟɬ ɧɚɱɚɬɶ ɪɚɫɫɥɟɞɨɜɚɧɢɟ. Ʉɚɤ ɭɤɚɡɚɥɚ Ⱥɩɟɥɥɹɰɢɨɧɧɚɹ ɤɚɦɟɪɚ, ɷɬɨ ɦɨɠɟɬ 

ɩɪɢɜɟɫɬɢ ɤ ɫɢɬɭɚɰɢɢ, ɤɨɝɞɚ ɋɭɞ ɧɟ ɫɩɨɫɨɛɟɧ ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ ɜ 

ɨɬɧɨɲɟɧɢɢ ɞɟɥɚ ɞɨ ɬɟɯ ɩɨɪ, ɩɨɤɚ ɝɨɫɭɞɚɪɫɬɜɨ ɬɟɨɪɟɬɢɱɟɫɤɢ ɠɟɥɚɟɬ ɢ ɦɨɠɟɬ 

ɪɚɫɫɥɟɞɨɜɚɬɶ ɢ ɩɪɟɫɥɟɞɨɜɚɬɶ ɷɬɨ ɞɟɥɨ, ɞɚɠɟ ɟɫɥɢ ɬɚɤɨɟ ɝɨɫɭɞɚɪɫɬɜɨ ɧɟ 

ɧɚɦɟɪɟɧɨ ɷɬɨ ɞɟɥɚɬɶ.144 

Ɇɧɨɠɟɫɬɜɨ ɜɨɩɪɨɫɨɜ ɧɚ ɩɪɚɤɬɢɤɟ ɜɵɡɵɜɚɟɬ ɩɨɥɨɠɟɧɢɟ 1 (ɫ) ɫɬɚɬɶɢ 17 

ɋɬɚɬɭɬɚ, ɤɨɬɨɪɨɟ ɡɚɤɪɟɩɥɹɟɬ ɩɪɚɜɢɥɨ ɨ ɬɨɦ, ɱɬɨ ɞɟɥɨ ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɩɪɢɧɹɬɨ 

ɤ ɩɪɨɢɡɜɨɞɫɬɜɭ ɜ ɬɟɯ ɫɥɭɱɚɹɯ, ɤɨɝɞɚ ɩɨɞɨɡɪɟɜɚɟɦɵɣ ɭɠɟ ɛɵɥ ɫɭɞɢɦ ɡɚ 

ɩɨɜɟɞɟɧɢɟ, ɤɨɬɨɪɨɟ ɩɥɚɧɢɪɭɟɬ ɪɚɫɫɦɨɬɪɟɬɶ Ɇɍɋ, ɢ ɩɪɨɜɟɞɟɧɢɟ ɫɭɞɟɛɧɨɝɨ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɋɭɞɨɦ ɧɟ ɪɚɡɪɟɲɟɧɨ ɧɚ ɨɫɧɨɜɚɧɢɢ ɩɭɧɤɬɚ 3 ɫɬɚɬɶɢ 20. 

ɋɬɚɬɶɹ 20 ɜ ɫɜɨɸ ɨɱɟɪɟɞɶ ɡɚɤɪɟɩɥɹɟɬ ɨɞɢɧ ɢɡ ɨɫɧɨɜɨɩɨɥɚɝɚɸɳɢɯ ɩɪɢɧɰɢɩɨɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ne bis in idem, ɡɚɩɪɟɳɚɸɳɢɣ ɞɜɨɣɧɨɟ ɧɚɤɚɡɚɧɢɟ ɡɚ 

ɨɞɧɨ ɢ ɬɨ ɠɟ ɞɟɹɧɢɟ. ɉɭɧɤɬ 3 ɪɚɫɫɦɚɬɪɢɜɚɟɦɨɣ ɫɬɚɬɶɢ ɤɨɧɤɪɟɬɢɡɢɪɭɟɬ, ɱɬɨ 

ɧɢɤɚɤɨɟ ɥɢɰɨ, ɤɨɬɨɪɨɟ ɛɵɥɨ ɫɭɞɢɦɨ ɞɪɭɝɢɦ ɫɭɞɨɦ ɡɚ ɞɟɹɧɢɟ, ɡɚɩɪɟɳɟɧɧɨɟ 

ɫɬɚɬɶɹɦɢ 6, 7 ɢɥɢ 8, ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɫɭɞɢɦɨ ɋɭɞɨɦ ɡɚ ɬɨ ɠɟ ɫɚɦɨɟ ɞɟɹɧɢɟ. 

Ɉɞɧɚɤɨ ɫɭɳɟɫɬɜɭɟɬ ɪɹɞ ɢɫɤɥɸɱɟɧɢɣ ɢɡ ɬɚɤɨɝɨ ɡɚɩɪɟɬɚ, ɧɚɩɪɢɦɟɪ, ɤɨɝɞɚ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɜ ɞɪɭɝɨɦ ɫɭɞɟ: a) ɩɪɟɞɧɚɡɧɚɱɚɥɨɫɶ ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɨɝɪɚɞɢɬɶ 

ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɟ ɥɢɰɨ ɨɬ ɭɝɨɥɨɜɧɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɡɚ ɩɪɟɫɬɭɩɥɟɧɢɹ, 

ɩɨɞɩɚɞɚɸɳɢɟ ɩɨɞ ɸɪɢɫɞɢɤɰɢɸ ɋɭɞɚ; ɢɥɢ b) ɩɨ ɢɧɵɦ ɩɪɢɡɧɚɤɚɦ ɧɟ ɛɵɥɨ 

ɩɪɨɜɟɞɟɧɨ ɧɟɡɚɜɢɫɢɦɨ ɢɥɢ ɛɟɫɩɪɢɫɬɪɚɫɬɧɨ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɧɨɪɦɚɦɢ 

ɧɚɞɥɟɠɚɳɟɣ ɡɚɤɨɧɧɨɣ ɩɪɨɰɟɞɭɪɵ, ɩɪɢɡɧɚɧɧɵɦɢ ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɩɪɚɜɨɦ, ɢ 

ɩɪɨɜɨɞɢɥɨɫɶ ɬɚɤɢɦ ɨɛɪɚɡɨɦ, ɱɬɨ, ɜ ɫɭɳɟɫɬɜɭɸɳɢɯ ɨɛɫɬɨɹɬɟɥɶɫɬɜɚɯ, ɧɟ 

ɨɬɜɟɱɚɥɨ ɰɟɥɢ ɩɪɟɞɚɬɶ ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɟ ɥɢɰɨ ɩɪɚɜɨɫɭɞɢɸ. 

                                                           
143 ICC, Katanga Appeals Judgement, para. 79; ɉɪɟɚɦɛɭɥɚ Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ. 
144 Ɍɚɦ ɠɟ. 
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ɉɚɥɚɬɚ ɩɪɟɞɜɚɪɢɬɟɥɶɧɨɝɨ ɩɪɨɢɡɜɨɞɫɬɜɚ Ɇɍɋ ɜ ɫɜɨɢɯ ɪɟɲɟɧɢɹɯ 

ɨɬɦɟɱɚɥɚ, ɱɬɨ ɩɨɥɨɠɟɧɢɹ ɫɬɚɬɟɣ 17 (1) (ɫ) ɢ 20 (3) ɞɨɥɠɧɵ ɱɢɬɚɬɶɫɹ ɜɦɟɫɬɟ, ɢ 

ɨɧɢ ɹɜɥɹɸɬɫɹ ɤɥɸɱɟɜɵɦɢ ɷɥɟɦɟɧɬɚɦɢ, ɢɦɟɸɳɢɦɢ ɨɬɧɨɲɟɧɢɟ ɤ ɪɟɲɟɧɢɸ 

ɫɭɞɚ ɨ ɩɪɢɟɦɥɟɦɨɫɬɢ.145 ɉɨ ɦɧɟɧɢɸ ɋɭɞɚ, ɞɟɥɨ ɞɨɥɠɧɨ ɛɵɬɶ ɨɛɴɹɜɥɟɧɨ 

ɧɟɩɪɢɟɦɥɟɦɵɦ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɬɶɹɦɢ 17 (1) (ɫ) ɢ 20 (3) ɋɬɚɬɭɬɚ, ɟɫɥɢ 

ɫɨɛɥɸɞɟɧɵ ɫɥɟɞɭɸɳɢɟ ɱɟɬɵɪɟ ɷɥɟɦɟɧɬɚ: 1) ɥɢɰɨ ɭɠɟ ɛɵɥɨ ɫɭɞɢɦɨ 

ɧɚɰɢɨɧɚɥɶɧɵɦɢ ɫɭɞɚɦɢ; 2) ɧɚɰɢɨɧɚɥɶɧɨɟ ɫɭɞɟɛɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ 

ɩɪɨɜɨɞɢɥɨɫɶ ɜ ɨɬɧɨɲɟɧɢɢ «ɬɨɝɨ ɠɟ ɩɨɜɟɞɟɧɢɹ», ɱɬɨ ɩɪɟɞɫɬɨɢɬ ɪɚɫɫɦɚɬɪɢɜɚɬɶ 

ɋɭɞɭ; 3) ɧɚɰɢɨɧɚɥɶɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɩɪɨɜɨɞɢɥɨɫɶ ɧɟ ɫ ɰɟɥɶɸ ɨɝɪɚɞɢɬɶ 

ɥɢɰɨ ɨɬ ɭɝɨɥɨɜɧɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɬɶɹɦɢ 20(3) (ɚ); ɢ 4) 

ɧɚɰɢɨɧɚɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɛɵɥɨ ɧɟɡɚɜɢɫɢɦɵɦ ɢ ɛɟɫɩɪɢɫɬɪɚɫɬɧɵɦ. 

ɉɚɥɚɬɚ ɩɪɟɞɜɚɪɢɬɟɥɶɧɨɝɨ ɩɪɨɢɡɜɨɞɫɬɜɚ ɞɨɛɚɜɢɥɚ, ɱɬɨ ɨɬɫɭɬɫɬɜɢɟ ɯɨɬɹ ɛɵ 

ɨɞɧɨɝɨ ɢɡ ɜɵɲɟɭɤɚɡɚɧɧɵɯ ɷɥɟɦɟɧɬɨɜ ɛɭɞɟɬ ɞɨɫɬɚɬɨɱɧɵɦ ɞɥɹ ɨɬɤɥɨɧɟɧɢɹ 

ɜɨɩɪɨɫɚ ɨ ɩɪɢɟɦɥɟɦɨɫɬɢ.146 

ɑɬɨ ɤɚɫɚɟɬɫɹ ɩɟɪɜɨɝɨ ɷɥɟɦɟɧɬɚ, ɬɨ ɟɝɨ ɩɨɜɟɪɯɧɨɫɬɧɨɟ ɬɨɥɤɨɜɚɧɢɟ 

ɝɨɜɨɪɢɬ ɨ ɬɨɦ, ɱɬɨ ɩɪɨɫɬɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɩɨ ɫɭɳɟɫɬɜɭ ɧɚɰɢɨɧɚɥɶɧɵɦ 

ɫɭɞɨɦ ɛɭɞɟɬ ɞɨɫɬɚɬɨɱɧɨ ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɩɪɢɦɟɧɢɬɶ ɩɪɢɧɰɢɩ ne bis in idem ɢ 

ɡɚɩɪɟɬɢɬɶ ɩɪɨɜɟɞɟɧɢɟ ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɜ Ɇɍɋ. Ɉɞɧɚɤɨ ɋɭɞ 

ɩɪɢɦɟɧɹɟɬ ɛɨɥɟɟ ɞɟɬɚɥɶɧɵɣ ɩɨɞɯɨɞ. ɉɚɥɚɬɚ ɩɪɟɞɜɚɪɢɬɟɥɶɧɨɝɨ ɩɪɨɢɡɜɨɞɫɬɜɚ, 

ɫɫɵɥɚɹɫɶ ɧɚ ɫɬɚɬɶɸ 20(3) ɋɬɚɬɭɬɚ, ɡɚɹɜɢɥɚ, ɱɬɨ ɮɨɪɦɭɥɢɪɨɜɤɚ ɫɬɚɬɶɢ 

ɩɪɟɞɩɨɥɚɝɚɟɬ, ɱɬɨ ɞɚɧɧɨɟ ɥɢɰɨ ɛɵɥɨ ɩɪɟɞɦɟɬɨɦ ɡɚɜɟɪɲɟɧɧɨɝɨ ɫɭɞɟɛɧɨɝɨ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɫ ɨɤɨɧɱɚɬɟɥɶɧɵɦ ɨɫɭɠɞɟɧɢɟɦ ɢɥɢ ɨɩɪɚɜɞɚɧɢɟɦ, ɚ ɧɟ ɩɪɨɫɬɨ 

ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɫ ɜɵɧɟɫɟɧɢɟɦ ɜɟɪɞɢɤɬɚ ɩɨ ɫɭɳɟɫɬɜɭ ɢɥɢ 

«ɩɪɨɫɬɨɝɨ» ɪɟɲɟɧɢɹ ɨɛ ɨɫɭɠɞɟɧɢɢ ɢɥɢ ɨɩɪɚɜɞɚɧɢɢ ɫɭɞɨɦ ɩɟɪɜɨɣ 

ɢɧɫɬɚɧɰɢɢ.147 ɉɚɥɚɬɚ ɡɚɹɜɢɥɚ, ɱɬɨ, ɢɧɵɦɢ ɫɥɨɜɚɦɢ, ɬɨ, ɱɬɨ ɬɪɟɛɭɟɬɫɹ, 

ɹɜɥɹɟɬɫɹ ɪɟɲɟɧɢɟɦ, ɤɨɬɨɪɨɟ ɩɪɢɨɛɪɟɥɨ ɫɢɥɭ res judicata. ɑɬɨ ɠɟ ɤɚɫɚɟɬɫɹ 

ɭɪɨɜɧɹ ɨɞɢɧɚɤɨɜɨɫɬɢ ɞɟɥ, Ⱥɩɟɥɥɹɰɢɨɧɧɚɹ ɤɚɦɟɪɚ ɩɨɞɬɜɟɪɞɢɥɚ, ɱɬɨ 

                                                           
145 ICC, Admissibility Challenge by Dr. Saif Al-Islam Gadafi pursuant to Articles 17(1)(c), 19 and 20(3) of the 
Rome Statute, Pre-trial chamber I, ICC-01/11-01/11, 5 June 2018, p.34. 
146 Ɍɚɦ ɠɟ, p.51. 
147 Ɍɚɦ ɠɟ, p 36. 
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ɧɚɰɢɨɧɚɥɶɧɨɟ ɪɚɫɫɥɟɞɨɜɚɧɢɟ ɞɨɥɠɧɨ ɨɯɜɚɬɵɜɚɬɶ ɬɨ ɠɟ ɥɢɰɨ ɢ ɩɨ ɫɭɳɟɫɬɜɭ ɬɨ 

ɠɟ ɩɨɜɟɞɟɧɢɟ, ɱɬɨ ɢ ɩɪɟɞɩɨɥɚɝɚɟɦɨɟ ɜ ɯɨɞɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɜ ɋɭɞɟ.148 

ɉɪɢɧɰɢɩ res judicata ɹɜɥɹɟɬɫɹ ɨɛɳɢɦ ɩɪɢɧɰɢɩɨɦ ɩɪɚɜɚ ɢ 

ɭɫɬɚɧɚɜɥɢɜɚɟɬ ɨɤɨɧɱɚɬɟɥɶɧɨɫɬɶ ɪɟɲɟɧɢɹ, ɩɪɢɧɹɬɨɝɨ ɜ ɤɨɧɤɪɟɬɧɨɦ ɫɥɭɱɚɟ. Ɉɧ 

ɨɡɧɚɱɚɟɬ ɨɬɫɭɬɫɬɜɢɟ ɞɪɭɝɢɯ ɨɛɵɱɧɵɯ ɫɪɟɞɫɬɜ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ, ɢɥɢ 

ɫɢɬɭɚɰɢɸ, ɤɨɝɞɚ ɫɬɨɪɨɧɵ ɢɫɱɟɪɩɚɥɢ ɜɫɟ ɫɪɟɞɫɬɜɚ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ.149 

Ɍɪɟɛɨɜɚɧɢɟ ɨɤɨɧɱɚɬɟɥɶɧɨɫɬɢ ɫɭɞɟɛɧɨɝɨ ɪɟɲɟɧɢɹ ɧɚɯɨɞɢɬ ɫɜɨё ɨɬɪɚɠɟɧɢɟ ɤɚɤ 

ɜ ɩɪɚɤɬɢɤɟ Ɇɍɋ, ɬɚɤ ɢ ɪɚɡɥɢɱɧɵɯ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɨɪɝɚɧɨɜ ɢ 

ɬɪɢɛɭɧɚɥɨɜ. Ɍɚɤ, ɧɚɩɪɢɦɟɪ, ɜ ɞɟɥɟ ɩɪɨɬɢɜ ɋɚɢɮɚ Ⱥɥɶ-ɂɫɥɚɦɚ Ʉɚɞɞɚɮɢ Ɇɍɋ 

ɩɨɫɬɚɧɨɜɢɥ, ɱɬɨ, ɯɨɬɹ ɝ-ɧ Ʉɚɞɞɚɮɢ ɛɵɥ ɫɭɞɢɦ ɢ ɨɫɭɠɞɟɧ ɫɭɞɨɦ Ɍɪɢɩɨɥɢ150, 

ɪɟɲɟɧɢɟ ɫɭɞɚ Ɍɪɢɩɨɥɢ ɧɟ ɹɜɥɹɟɬɫɹ ɨɤɨɧɱɚɬɟɥɶɧɵɦ.151 Ɋɟɲɟɧɢɟ ɩɪɨɬɢɜ 

Ʉɚɞɞɚɮɢ ɛɵɥɨ ɜɵɧɟɫɟɧɨ ɫɭɞɨɦ ɩɟɪɜɨɣ ɢɧɫɬɚɧɰɢɢ Ɍɪɢɩɨɥɢ ɢ, ɜ ɩɪɢɧɰɢɩɟ, 

ɦɨɝɥɨ ɛɵɬɶ ɬɚɤɠɟ ɨɛɠɚɥɨɜɚɧɨ ɜ Ʉɚɫɫɚɰɢɨɧɧɨɦ ɫɭɞɟ.152 Ʉɪɨɦɟ ɬɨɝɨ, ɷɬɨ 

ɪɟɲɟɧɢɟ ɛɵɥɨ ɜɵɧɟɫɟɧɨ ɡɚɨɱɧɨ, ɱɬɨ ɞɨɩɨɥɧɢɬɟɥɶɧɨ ɫɜɢɞɟɬɟɥɶɫɬɜɭɟɬ ɨ ɬɨɦ, 

ɱɬɨ ɪɟɲɟɧɢɟ ɫɭɞɚ ɧɟ ɹɜɥɹɟɬɫɹ ɨɤɨɧɱɚɬɟɥɶɧɵɦ. Ɍɚɤɠɟ, ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ 

ɫɬɚɬɶɟɣ 358 ɍɝɨɥɨɜɧɨ-ɩɪɨɰɟɫɫɭɚɥɶɧɨɝɨ ɤɨɞɟɤɫɚ Ʌɢɜɢɢ ɩɨɜɬɨɪɧɨɟ ɫɭɞɟɛɧɨɟ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɩɪɨɜɨɞɢɬɫɹ ɜ ɬɨɦ ɫɥɭɱɚɟ, ɟɫɥɢ ɥɢɰɨ ɡɚɞɟɪɠɢɜɚɟɬɫɹ ɩɨɜɬɨɪɧɨ 

ɩɨɫɥɟ ɡɚɨɱɧɨɝɨ ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɩɨɫɤɨɥɶɤɭ 

ɪɟɲɟɧɢɟ Ʉɚɞɞɚɮɢ ɛɵɥɨ ɜɵɧɟɫɟɧɨ ɡɚɨɱɧɨ, ɫɨɝɥɚɫɧɨ ɥɢɜɢɣɫɤɨɦɭ 

ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɭ, ɨɧ ɛɭɞɟɬ ɢɦɟɬɶ ɩɪɚɜɨ ɧɚ ɩɨɜɬɨɪɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ. 

Ȼɨɥɟɟ ɬɨɝɨ, ɜɨɩɪɨɫ ɨ ɬɨɦ, ɛɵɥɨ ɥɢ ɜɧɭɬɪɟɧɧɟɟ ɩɪɨɢɡɜɨɞɫɬɜɨ ɧɚɩɪɚɜɥɟɧɨ 

ɧɚ ɬɨ, ɱɬɨɛɵ ɨɫɜɨɛɨɞɢɬɶ ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɟ ɥɢɰɨ ɨɬ ɭɝɨɥɨɜɧɨɣ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɢɥɢ ɩɪɨɜɨɞɢɥɨɫɶ ɥɢ ɬɚɤɨɟ ɩɪɨɢɡɜɨɞɫɬɜɨ ɫ ɫɨɛɥɸɞɟɧɢɟɦ 

ɧɟɡɚɜɢɫɢɦɨɫɬɢ ɢ ɛɟɫɩɪɢɫɬɪɚɫɬɧɨɫɬɢ, ɨɫɬɚɧɟɬɫɹ ɛɟɡ ɨɬɜɟɬɚ, ɟɫɥɢ ɩɪɢɧɢɦɚɬɶ ɜɨ 

ɜɧɢɦɚɧɢɟ ɬɨɥɶɤɨ ɩɪɨɢɡɜɨɞɫɬɜɨ ɜ ɩɟɪɜɨɣ ɢɧɫɬɚɧɰɢɢ, ɢɝɧɨɪɢɪɭɹ 

                                                           
148 ICC, Ruto Admissibility Appeal Judgment, para. 40; Muthaura Admissibility Appeal Judgment, para. 39. 
149 ECtHR, Sergey Zolotukhin v. Russia (Application no. 14939/03), Judgment of 10 February 2009, para. 107; 
Nikitin v. Russia (Application no. 50178/99), Judgment of 20 July 2004, para. 37. 
150 Tripoli Court Judgment, case 630/2012 AD of 28 July 2015, provided in English in Annex B to the Admissibility 
Challenge, ICC-01/11-01/11-640-AnxB. 
151 ICC, Admissibility Challenge by Dr. Saif Al-Islam Gadafi, para 48. 
152 ICC, 28 September 2018 Victims’ Observations, ICC-01/11-01/11-652, paras 51-53; ICC-01/11-01/11-T-2-Red-
ENG, 9 October 2012, p. 27. 
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ɩɨɬɟɧɰɢɚɥɶɧɨɟ ɚɩɟɥɥɹɰɢɨɧɧɨɟ ɩɪɨɢɡɜɨɞɫɬɜɨ. ɗɬɨ ɨɛɴɹɫɧɹɟɬɫɹ ɬɟɦ, ɱɬɨ 

ɩɨɬɟɧɰɢɚɥɶɧɨ ɜɧɭɬɪɟɧɧɟɟ ɫɭɞɟɛɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɜ ɩɟɪɜɨɣ ɢɧɫɬɚɧɰɢɢ 

ɞɟɣɫɬɜɢɬɟɥɶɧɨ ɦɨɝɥɨ ɩɪɨɜɨɞɢɬɶɫɹ ɧɚɞɥɟɠɚɳɢɦ ɨɛɪɚɡɨɦ, ɨɞɧɚɤɨ 

ɚɩɟɥɥɹɰɢɨɧɧɚɹ ɢɧɫɬɚɧɰɢɹ ɜɩɨɫɥɟɞɫɬɜɢɢ ɦɨɠɟɬ ɛɵɬɶ ɢɫɩɨɥɶɡɨɜɚɧɚ ɞɥɹ 

ɡɚɳɢɬɵ ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɝɨ ɥɢɰɚ ɨɬ ɭɝɨɥɨɜɧɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ. ȼ ɬɚɤɨɦ 

ɫɥɭɱɚɟ ɫɭɞ ɩɪɟɠɞɟɜɪɟɦɟɧɧɨ ɨɛɴɹɜɢɬ ɞɟɥɨ ɧɟɩɪɢɟɦɥɟɦɵɦ, ɩɨɥɚɝɚɹɫɶ ɧɚ 

ɧɚɰɢɨɧɚɥɶɧɨɟ ɫɭɞɟɛɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ, ɤɨɬɨɪɨɟ ɡɚɬɟɦ ɦɨɠɟɬ ɛɵɬɶ ɢɡɦɟɧɟɧɨ 

ɬɚɤɢɦ ɨɛɪɚɡɨɦ, ɱɬɨ ɷɬɨ ɞɟɥɨ ɫɬɚɧɟɬ ɩɪɢɟɦɥɟɦɵɦ ɞɥɹ Ɇɍɋ. ɂ ɧɚɨɛɨɪɨɬ, 

ɜɩɨɥɧɟ ɜɨɡɦɨɠɧɨ, ɱɬɨ ɥɸɛɵɟ ɧɟɞɨɫɬɚɬɤɢ ɜɧɭɬɪɟɧɧɟɝɨ ɫɭɞɟɛɧɨɝɨ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɜ ɩɟɪɜɨɣ ɢɧɫɬɚɧɰɢɢ ɛɭɞɭɬ ɢɫɩɪɚɜɥɟɧɵ ɜ ɚɩɟɥɥɹɰɢɢ. ɋɭɞ 

ɫɱɢɬɚɟɬ, ɱɬɨ ɞɨ ɬɨɝɨ, ɤɚɤ ɨɧ ɛɭɞɟɬ ɨɩɪɟɞɟɥɹɬɶ ɩɪɢɟɦɥɟɦɨɫɬɶ ɞɟɥɚ, ɫɭɞɟɛɧɚɹ 

ɫɢɫɬɟɦɚ ɝɨɫɭɞɚɪɫɬɜɚ ɞɨɥɠɧɚ ɢɦɟɬɶ ɜɨɡɦɨɠɧɨɫɬɶ ɭɫɬɪɚɧɢɬɶ ɧɟɞɨɫɬɚɬɤɢ ɜ ɯɨɞɟ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɜ ɩɟɪɜɨɣ ɢɧɫɬɚɧɰɢɢ.153 ȼ ɰɟɥɨɦ ɬɪɟɛɨɜɚɧɢɟ ɡɚɜɟɪɲɟɧɧɨɫɬɢ 

ɜɧɭɬɪɟɧɧɟɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɬɶɟɣ 17 (1) (ɫ) ɋɬɚɬɭɬɚ 

ɫɨɨɬɜɟɬɫɬɜɭɟɬ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɋɭɞɚ. Ɉɧɨ ɩɪɢɡɧɚɟɬ 

ɩɟɪɜɨɫɬɟɩɟɧɧɭɸ ɪɨɥɶ ɝɨɫɭɞɚɪɫɬɜ ɜ ɪɚɫɫɥɟɞɨɜɚɧɢɢ ɢ ɪɚɫɫɦɨɬɪɟɧɢɢ ɞɟɥ ɜ 

ɪɚɦɤɚɯ ɢɯ ɫɨɛɫɬɜɟɧɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, ɱɬɨ ɩɨɡɜɨɥɹɟɬ ɧɚɰɢɨɧɚɥɶɧɵɦ ɫɭɞɚɦ 

ɨɫɭɳɟɫɬɜɥɹɬɶ ɷɮɮɟɤɬɢɜɧɨɟ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ.  

Ɍɚɤɚɹ ɩɨɡɢɰɢɹ ɋɭɞɚ ɧɚɯɨɞɢɬ ɩɨɞɞɟɪɠɤɭ ɜ ɩɪɚɤɬɢɤɟ ɢɧɵɯ ɫɭɞɟɛɧɵɯ 

ɨɪɝɚɧɨɜ. Ɍɚɤ, ɫɭɞɟɛɧɚɹ ɤɚɦɟɪɚ III ɜ ɞɟɥɟ ɩɪɨɬɢɜ Ȼɟɦɛɵ154 ɩɨɫɬɚɧɨɜɢɥɚ, ɱɬɨ 

ɪɟɲɟɧɢɟ ɩɟɪɜɨɣ ɢɧɫɬɚɧɰɢɢ ɜ ɐɟɧɬɪɚɥɶɧɨɚɮɪɢɤɚɧɫɤɨɣ Ɋɟɫɩɭɛɥɢɤɟ ɧɢ ɜ ɤɚɤɨɦ 

ɫɦɵɫɥɟ ɧɟ ɛɵɥɨ ɪɟɲɟɧɢɟɦ ɩɨ ɫɭɳɟɫɬɜɭ ɞɟɥɚ - ɜɦɟɫɬɨ ɷɬɨɝɨ ɨɧɨ ɜɤɥɸɱɚɥɨ, ɜ 

ɱɚɫɬɧɨɫɬɢ, ɪɚɫɫɦɨɬɪɟɧɢɟ ɞɨɫɬɚɬɨɱɧɨɫɬɢ ɞɨɤɚɡɚɬɟɥɶɫɬɜ ɩɟɪɟɞ ɫɥɟɞɫɬɜɟɧɧɵɦ 

ɫɭɞɶɟɣ, ɤɨɬɨɪɵɣ ɛɵɥ ɧɟ ɭɩɨɥɧɨɦɨɱɟɧ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɞɟɥɨ - ɢ ɷɬɨ ɧɟ ɩɪɢɜɟɥɨ 

ɤ ɨɤɨɧɱɚɬɟɥɶɧɨɦɭ ɪɟɲɟɧɢɸ ɢɥɢ ɨɩɪɚɜɞɚɧɢɸ ɝ-ɧɚ Ȼɟɦɛɵ.155 ȼ Semanza case 

Ⱥɩɟɥɥɹɰɢɨɧɧɚɹ ɤɚɦɟɪɚ ɆɍɌɊ ɩɨɞɬɜɟɪɞɢɥɚ, ɱɬɨ ɩɪɢɧɰɢɩ non bis in idem 

ɩɪɢɦɟɧɹɟɬɫɹ ɬɨɥɶɤɨ ɜ ɬɟɯ ɫɥɭɱɚɹɯ, ɤɨɝɞɚ ɱɟɥɨɜɟɤ ɮɚɤɬɢɱɟɫɤɢ ɭɠɟ ɛɵɥ ɫɭɞɢɦ. 

                                                           
153 Kleffner, J. K. Complementarity in the Rome Statute and National Criminal Jurisdictions, pp 124-125. 
154 ICC, Decision on the Admissibility and Abuse of Process Challenges, 24 June 2010, ICC-01/05-01/08- 802, para. 
88. 
155 Ɍɚɦ ɠɟ, p. 248. 
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Ɍɟɪɦɢɧ «ɛɵɥ ɫɭɞɢɦ» ɩɨɞɪɚɡɭɦɟɜɚɟɬ, ɱɬɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɜ ɧɚɰɢɨɧɚɥɶɧɨɦ 

ɫɭɞɟ ɩɪɟɞɫɬɚɜɥɹɥɨ ɫɨɛɨɣ ɫɭɞɟɛɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɩɨ ɬɨɦɭ ɠɟ ɞɟɥɭ, ɱɬɨ 

ɪɚɫɫɦɚɬɪɢɜɚɟɬɫɹ ɜɩɨɫɥɟɞɫɬɜɢɢ Ɍɪɢɛɭɧɚɥɨɦ, ɢ ɩɨ ɨɤɨɧɱɚɧɢɢ ɤɨɬɨɪɨɝɨ ɛɵɥɨ 

ɜɵɧɟɫɟɧɨ ɨɤɨɧɱɚɬɟɥɶɧɨɟ ɪɟɲɟɧɢɟ.156 Ⱥɧɚɥɨɝɢɱɧɵɦ ɨɛɪɚɡɨɦ, ɜ Nzabirinda 

case ɋɭɞɟɛɧɚɹ ɤɚɦɟɪɚ ɩɪɢɲɥɚ ɤ ɜɵɜɨɞɭ, ɱɬɨ «ɜ ɤɨɧɤɪɟɬɧɵɯ ɨɛɫɬɨɹɬɟɥɶɫɬɜɚɯ 

ɷɬɨɝɨ ɞɟɥɚ, ɤɨɝɞɚ ɜɫɟ ɨɛɜɢɧɟɧɢɹ ɛɵɥɢ ɫɧɹɬɵ ɛɟɡ ɜɵɧɟɫɟɧɢɹ ɨɤɨɧɱɚɬɟɥɶɧɨɝɨ 

ɪɟɲɟɧɢɹ, ɩɪɢɧɰɢɩ non bis in idem ɧɟ ɩɪɢɦɟɧɹɟɬɫɹ ɢ ɧɟ ɦɨɠɟɬ ɛɵɬɶ 

ɢɫɩɨɥɶɡɨɜɚɧ ɞɥɹ ɩɪɟɞɨɬɜɪɚɳɟɧɢɹ ɜɨɡɦɨɠɧɵɯ ɩɨɫɥɟɞɭɸɳɢɯ ɫɭɞɟɛɧɵɯ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ ɧɚɞ ɨɛɜɢɧɹɟɦɵɦ ɜ ɥɸɛɨɣ ɸɪɢɫɞɢɤɰɢɢ».157 ȼ Simone Gbagbo 

case ɉɚɥɚɬɚ ɩɪɟɞɜɚɪɢɬɟɥɶɧɨɝɨ ɩɪɨɢɡɜɨɞɫɬɜɚ II ɡɚɩɪɨɫɢɥɚ ɭ Ʉɨɬ-ɞ'ɂɜɭɚɪɚ 

ɢɧɮɨɪɦɚɰɢɸ ɨ ɞɟɬɚɥɹɯ ɫɭɞɟɛɧɵɯ ɪɟɲɟɧɢɣ, ɜɵɧɟɫɟɧɧɵɯ ɜ ɨɬɧɨɲɟɧɢɢ 

ɋɢɦɨɧɵ Ƚɛɚɝɛɨ. ȼ ɬɨɦ ɱɢɫɥɟ ɢ ɨ ɬɨɦ, ɫɬɚɥɢ ɥɢ ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɟ ɪɟɲɟɧɢɹ 

ɨɤɨɧɱɚɬɟɥɶɧɵɦɢ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨɦ ɝɨɫɭɞɚɪɫɬɜɚ ɞɥɹ ɰɟɥɟɣ 

ɨɩɪɟɞɟɥɟɧɢɹ ɩɪɢɟɦɥɟɦɨɫɬɢ ɞɟɥɚ ɜ Ɇɍɋ.158 

ɇɚɩɪɨɬɢɜ, ɜ Orić case ɆɈɆɍɌ ɭɫɬɚɧɨɜɢɥ, ɱɬɨ ɫɬɚɬɶɹ 7(1) ɋɬɚɬɭɬɚ 

ɩɪɟɞɭɫɦɚɬɪɢɜɚɟɬ, ɱɬɨ ɥɢɰɨ ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɫɭɞɢɦɨ ɜ ɧɚɰɢɨɧɚɥɶɧɨɣ 

ɸɪɢɫɞɢɤɰɢɢ ɡɚ ɞɟɹɧɢɹ, ɡɚ ɤɨɬɨɪɵɟ ɨɧɨ ɭɠɟ ɛɵɥɨ ɨɫɭɠɞɟɧɨ ɜ 

ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɣ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɸɪɢɫɞɢɤɰɢɢ.159 ɏɨɬɹ ɋɭɞ ɢɦɟɥ ɜ ɜɢɞɭ 

ɨɛɪɚɬɧɭɸ ɫɢɬɭɚɰɢɸ, ɬɪɟɛɨɜɚɧɢɟ ɨ ɜɵɧɟɫɟɧɢɢ ɨɤɨɧɱɚɬɟɥɶɧɨɝɨ ɪɟɲɟɧɢɹ 

ɨɫɬɚɟɬɫɹ ɬɟɦ ɠɟ ɫɚɦɵɦ, ɞɚɠɟ ɟɫɥɢ ɜ ɬɟɤɫɬɟ ɍɫɬɚɜɚ ɫɭɞɚ ɧɢɱɟɝɨ ɧɟ ɝɨɜɨɪɢɬɫɹ 

ɩɨ ɷɬɨɦɭ ɩɨɜɨɞɭ. 

ȼ ɷɬɨɣ ɫɜɹɡɢ ɜɟɫɶɦɚ ɩɨɥɟɡɧɵɦ ɹɜɥɹɟɬɫɹ ɪɚɫɫɦɨɬɪɟɧɢɟ ɩɪɢɧɰɢɩɚ ne bis 

in idem ɜ ɍɫɬɚɜɟ ɫɩɟɰɢɚɥɶɧɵɯ ɬɪɢɛɭɧɚɥɨɜ. ȼ ɫɬɚɬɶɟ 10 (2) ɍɫɬɚɜɚ ɆɌȻɘ 

ɝɨɜɨɪɢɬɫɹ ɬɨɥɶɤɨ ɨ ɱɟɥɨɜɟɤɟ, «ɤɨɬɨɪɵɣ ɩɪɟɞɫɬɚɥ ɩɟɪɟɞ ɧɚɰɢɨɧɚɥɶɧɵɦ 

                                                           
156 ICTR, Laurent Semanza v. The Prosecutor, Decision, 31 May 2000, ICTR-97-20-A, paras 74-75. 
157 ICTR, The Prosecutor v. Joseph Nzabirinda, Sentencing Judgement, 23 February 2007, ICTR2001-77-T, para. 
46. 
158 ICC, Simone Gbagbo, Order to Request Information, para. 6. 
159 IRMCT, Appeals Chamber, Prosecutor v. Naser Orić, Decision on an Application for Leave to Appeal the Single 
Judge’s Decision of 10 December 2015, 17 February 2016, MICT-14-79, para. 13. 



45 

 

ɫɭɞɨɦ».160  Ⱥɧɚɥɨɝɢɱɧɵɦ ɨɛɪɚɡɨɦ, ɜ ɫɬɚɬɶɟ 9 (2) ɍɫɬɚɜɚ ɆɍɌɊ ɭɩɨɦɢɧɚɟɬɫɹ 

ɥɢɰɨ, «ɤɨɬɨɪɨɟ ɩɪɟɞɫɬɚɥɨ ɩɟɪɟɞ ɫɭɞɨɦ ɜ ɧɚɰɢɨɧɚɥɶɧɨɦ ɫɭɞɟ».161 ɋɬɚɬɶɹ 7 (2) 

ɍɫɬɚɜɚ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɨɫɬɚɬɨɱɧɨɝɨ ɦɟɯɚɧɢɡɦɚ ɞɥɹ ɭɝɨɥɨɜɧɵɯ ɬɪɢɛɭɧɚɥɨɜ 

ɢɫɩɨɥɶɡɭɟɬ ɬɨɬ ɠɟ ɹɡɵɤ, ɤɚɤ ɢ ɜ ɍɫɬɚɜɚɯ ɆɌȻɘ ɢ ɆɍɌɊ.162 ɋɬɚɬɭɬ Ɇɍɋ ɜ 

ɫɬɚɬɶɟ 21 (3), ɡɚɤɪɟɩɥɹɟɬ, ɱɬɨ ɩɪɢɦɟɧɟɧɢɟ ɢ ɬɨɥɤɨɜɚɧɢɟ ɩɪɚɜɚ ɞɨɥɠɧɨ 

ɫɨɨɬɜɟɬɫɬɜɨɜɚɬɶ ɦɟɠɞɭɧɚɪɨɞɧɨ ɩɪɢɡɧɚɧɧɵɦ ɩɪɚɜɚɦ ɱɟɥɨɜɟɤɚ. ɏɨɬɹ ɜ ɬɟɤɫɬɟ 

ɫɬɚɬɶɢ 20 (3) ɬɚɤɠɟ ɩɪɹɦɨ ɧɟ ɝɨɜɨɪɢɬɫɹ ɨɛ ɨɤɨɧɱɚɬɟɥɶɧɨɦ ɪɟɲɟɧɢɢ, ɷɬɨ ɧɟ 

ɨɡɧɚɱɚɟɬ, ɱɬɨ ɧɟ ɫɥɟɞɭɟɬ ɩɨɞɞɟɪɠɢɜɚɬɶ ɷɮɮɟɤɬɢɜɧɨɟ ɬɨɥɤɨɜɚɧɢɟ, 

ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɟ ɧɨɪɦɚɦ ɜ ɨɛɥɚɫɬɢ ɩɪɚɜ ɱɟɥɨɜɟɤɚ.163  

Ɋɚɫɫɦɚɬɪɢɜɚɹ ɩɪɚɜɚ ɱɟɥɨɜɟɤɚ ɜ ɞɟɹɬɟɥɶɧɨɫɬɢ Ɇɍɋ, ɧɟɥɶɡɹ ɧɟ 

ɭɩɨɦɹɧɭɬɶ ɨ ɞɟɥɟ Ⱥɛɞɭɥɥɵ Ⱥɥɶ-ɋɟɧɭɫɫɢ, ɝɞɟ ɛɵɥɢ ɪɚɫɫɦɨɬɪɟɧɵ ɜɨɩɪɨɫɵ ɨ 

ɩɪɚɜɚɯ ɩɨɞɨɡɪɟɜɚɟɦɨɝɨ ɧɚ ɧɚɞɥɟɠɚɳɭɸ ɩɪɚɜɨɜɭɸ ɩɪɨɰɟɞɭɪɭ.164 Ɇɍɋ 

ɩɨɞɱɟɪɤɧɭɥ, ɱɬɨ ɨɧ ɧɟ ɛɵɥ ɭɱɪɟɠɞɟɧ ɜ ɤɚɱɟɫɬɜɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɚ ɩɨ 

ɩɪɚɜɚɦ ɱɟɥɨɜɟɤɚ, ɤɨɬɨɪɵɣ ɜɵɧɨɫɢɬ ɪɟɲɟɧɢɹ ɩɨ ɧɚɰɢɨɧɚɥɶɧɵɦ ɩɪɚɜɨɜɵɦ 

ɫɢɫɬɟɦɚɦ, ɱɬɨɛɵ ɨɛɟɫɩɟɱɢɬɶ ɢɯ ɫɨɨɬɜɟɬɫɬɜɢɟ ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɫɬɚɧɞɚɪɬɚɦ ɜ 

ɨɛɥɚɫɬɢ ɩɪɚɜ ɱɟɥɨɜɟɤɚ. ɉɨ ɦɧɟɧɢɸ ɋɭɞɚ, ɫɬɚɬɶɹ 17 ɧɟ ɞɟɥɚɟɬ ɩɪɚɜɚ ɱɟɥɨɜɟɤɚ 

ɤɥɸɱɟɜɵɦɢ ɜ ɨɩɪɟɞɟɥɟɧɢɢ ɩɪɢɟɦɥɟɦɨɫɬɢ ɞɟɥɚ. Ɉɞɧɚɤɨ ɋɭɞ ɨɬɦɟɱɚɟɬ, ɱɬɨ 

ɦɨɝɭɬ ɛɵɬɶ ɨɛɫɬɨɹɬɟɥɶɫɬɜɚ, ɤɨɝɞɚ ɧɚɪɭɲɟɧɢɹ ɩɪɚɜ ɩɨɞɨɡɪɟɜɚɟɦɨɝɨ ɹɜɥɹɸɬɫɹ 
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ɧɚɫɬɨɥɶɤɨ ɜɨɩɢɸɳɢɦɢ, ɱɬɨ ɫɭɞɟɛɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɭɠɟ ɧɟ ɦɨɠɟɬ 

ɪɚɫɫɦɚɬɪɢɜɚɬɶɫɹ ɤɚɤ ɫɩɨɫɨɛɧɨɟ ɨɛɟɫɩɟɱɢɬɶ ɩɨɞɨɡɪɟɜɚɟɦɨɦɭ ɤɚɤɭɸ-ɥɢɛɨ 

ɩɨɞɥɢɧɧɭɸ ɮɨɪɦɭ ɩɪɚɜɨɫɭɞɢɹ, ɬɚɤ ɱɬɨ ɜ ɷɬɢɯ ɨɛɫɬɨɹɬɟɥɶɫɬɜɚɯ ɬɚɤɨɟ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɫɥɟɞɭɟɬ ɫɱɢɬɚɬɶ ɧɟɫɨɜɦɟɫɬɢɦɵɦ ɫ ɧɚɦɟɪɟɧɢɟɦ ɩɪɢɜɥɟɱɶ 

ɷɬɨɝɨ ɱɟɥɨɜɟɤɚ ɤ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ.165  

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɪɨɥɶ ɋɭɞɚ ɡɚɤɥɸɱɚɟɬɫɹ ɧɟ ɜ ɬɨɦ, ɱɬɨɛɵ ɩɟɪɟɫɦɚɬɪɢɜɚɬɶ 

ɪɟɲɟɧɢɹ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɨɜ ɞɥɹ ɨɩɪɟɞɟɥɟɧɢɹ ɬɨɝɨ, ɩɪɚɜɢɥɶɧɨ ɥɢ ɷɬɢ ɫɭɞɵ 

ɩɪɢɦɟɧɹɸɬ ɧɚɰɢɨɧɚɥɶɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ. ɋɭɞ ɞɨɥɠɟɧ ɩɪɢɧɹɬɶ prima facie 

ɨɛɨɫɧɨɜɚɧɧɨɫɬɶ ɢ ɞɟɣɫɬɜɢɬɟɥɶɧɨɫɬɶ ɪɟɲɟɧɢɣ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɨɜ, ɟɫɥɢ 

ɬɨɥɶɤɨ ɧɟ ɩɪɟɞɫɬɚɜɥɟɧɵ ɭɛɟɞɢɬɟɥɶɧɵɟ ɞɨɤɚɡɚɬɟɥɶɫɬɜɚ, ɫɜɢɞɟɬɟɥɶɫɬɜɭɸɳɢɟ 

ɨɛ ɨɛɪɚɬɧɨɦ.166 ɋɨɛɥɸɞɟɧɢɟ ɩɪɢɧɰɢɩɚ non bis in idem ɬɪɟɛɭɟɬ 

ɨɤɨɧɱɚɬɟɥɶɧɨɫɬɢ ɫɭɞɟɛɧɨɝɨ ɚɤɬɚ, ɩɪɢɧɹɬɨɝɨ ɧɚ ɧɚɰɢɨɧɚɥɶɧɨɦ ɭɪɨɜɧɟ. ȼ 

ɤɨɦɩɟɬɟɧɰɢɸ ɠɟ ɋɭɞɚ ɜɯɨɞɢɬ ɬɨɥɶɤɨ ɨɛɹɡɚɧɧɨɫɬɶ ɩɪɨɜɟɪɢɬɶ, ɞɟɣɫɬɜɢɬɟɥɶɧɨ 

ɥɢ ɬɚɤɨɟ ɪɟɲɟɧɢɟ ɩɪɢɨɛɪɟɥɨ ɷɮɮɟɤɬ res judicata. 

Ȼɨɥɟɟ ɲɢɪɨɤɨɟ ɩɨɧɢɦɚɧɢɟ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ɪɚɫɫɦɚɬɪɢɜɚɟɬ ɟɟ ɜ 

ɤɚɱɟɫɬɜɟ ɮɨɪɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɨɬɪɭɞɧɢɱɟɫɬɜɚ ɦɟɠɞɭ ɝɨɫɭɞɚɪɫɬɜɚɦɢ-

ɭɱɚɫɬɧɢɤɚɦɢ, ɋɭɞɨɦ ɢ ɞɪɭɝɢɦɢ ɡɚɢɧɬɟɪɟɫɨɜɚɧɧɵɦɢ ɫɬɨɪɨɧɚɦɢ. Ɍɚɤɨɟ 

ɫɨɬɪɭɞɧɢɱɟɫɬɜɨ ɧɚɩɪɚɜɥɟɧɨ ɧɚ ɩɨɦɨɳɶ ɝɨɫɭɞɚɪɫɬɜɚɦ ɜ ɩɪɨɜɟɞɟɧɢɢ 

ɧɚɰɢɨɧɚɥɶɧɵɯ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ, ɪɚɡɜɢɬɢɟ ɢɯ ɩɪɚɜɨɜɵɯ ɫɢɫɬɟɦ ɢ, ɜ ɤɨɧɟɱɧɨɦ 

ɢɬɨɝɟ, ɨɛɟɫɩɟɱɟɧɢɟ ɬɨɝɨ, ɱɬɨɛɵ ɩɪɟɫɬɭɩɥɟɧɢɟ ɧɟ ɨɫɬɚɥɨɫɶ ɛɟɡɧɚɤɚɡɚɧɧɵɦ. 

Ɉɞɧɚɤɨ ɧɚ ɩɪɚɤɬɢɤɟ ɋɭɞ ɨɝɪɚɧɢɱɟɧ ɜ ɩɨɦɨɳɢ ɝɨɫɭɞɚɪɫɬɜɚɦ, ɱɬɨ ɩɨɪɨɠɞɚɟɬ 

ɦɧɨɠɟɫɬɜɨ ɜɨɩɪɨɫɨɜ. 

Ɉɞɧɨɣ ɢɡ ɩɪɨɛɥɟɦ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ɹɜɥɹɟɬɫɹ ɬɨɬ ɮɚɤɬ, ɱɬɨ Ɇɍɋ  ɧɟ 

ɩɪɢɧɢɦɚɟɬ ɧɟɩɨɫɪɟɞɫɬɜɟɧɧɨɝɨ ɭɱɚɫɬɢɹ ɜ ɪɚɡɜɢɬɢɢ ɧɚɰɢɨɧɚɥɶɧɨɝɨ 

ɩɪɚɜɨɩɨɪɹɞɤɚ, ɯɨɬɹ ɢɦɟɧɧɨ ɧɚ ɝɨɫɭɞɚɪɫɬɜɚ ɜɨɡɥɨɠɟɧɚ ɝɥɚɜɧɚɹ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɡɚ ɪɚɫɫɥɟɞɨɜɚɧɢɟ ɢ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ. ɇɟɫɦɨɬɪɹ ɧɚ ɬɨ, ɱɬɨ ɰɟɥɶɸ ɜɜɟɞɟɧɢɹ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɜ 

                                                           
165 ICC, Al-Senussi Admissibility Appeal Judgment, paras 219 and 230. 
166 ICC, Corrigendum to Judgment on the appeal of Mr Jean-Pierre Bemba Gombo, against the decision of Trial 
Chamber III of 24 June 2010 entitled ‘Decision on the Admissibility and Abuse of Process Challenges’, 19 October 
2010, ICC-01/05-01/08-962-Corr, para. 66. 
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ɦɟɠɝɨɫɭɞɚɪɫɬɜɟɧɧɵɯ ɨɬɧɨɲɟɧɢɹɯ ɛɵɥɨ ɩɨɨɳɪɟɧɢɟ ɜɧɭɬɪɟɧɧɟɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɝɨɫɭɞɚɪɫɬɜɚɯ, ɩɪɟɞɩɨɥɚɝɚɥɨɫɶ, ɱɬɨ ɪɟɠɢɦ 

ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ɜ ɥɢɰɟ Ɇɍɋ ɞɨɥɠɟɧ ɫɨɞɟɣɫɬɜɨɜɚɬɶ ɧɚɰɢɨɧɚɥɶɧɵɦ 

ɩɪɚɜɨɩɨɪɹɞɤɚɦ, ɩɨɛɭɠɞɚɹ ɢɯ ɩɪɨɜɨɞɢɬɶ ɷɮɮɟɤɬɢɜɧɵɟ ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɢ 

ɫɭɞɟɛɧɵɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɢ ɩɪɢɥɚɝɚɬɶ ɭɫɢɥɢɹ ɤ ɬɨɦɭ, ɱɬɨɛɵ ɩɪɢɜɥɟɱɶ 

ɜɢɧɨɜɧɵɯ ɤ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɜ ɬɟɨɪɢɢ, ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɶ 

ɞɨɥɠɧɚ ɫɩɨɫɨɛɫɬɜɨɜɚɬɶ ɫɨɬɪɭɞɧɢɱɟɫɬɜɭ ɢ ɨɛɦɟɧɭ ɨɩɵɬɨɦ ɦɟɠɞɭ 

ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɢ ɧɚɰɢɨɧɚɥɶɧɵɦɢ ɫɭɛɴɟɤɬɚɦɢ ɩɪɚɜɨɫɭɞɢɹ. ɇɚ ɩɪɚɤɬɢɤɟ ɠɟ 

Ɇɍɋ ɧɟ ɪɚɡ ɧɚɩɨɦɢɧɚɥ ɨ ɫɜɨɟɣ ɨɝɪɚɧɢɱɟɧɧɨɣ ɪɨɥɢ ɜ ɭɤɪɟɩɥɟɧɢɢ 

ɧɚɰɢɨɧɚɥɶɧɵɯ ɸɪɢɫɞɢɤɰɢɣ. ȼ ɨɛɥɚɫɬɢ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɋɭɞ 

ɫɩɨɫɨɛɫɬɜɭɟɬ ɨɛɦɟɧɭ ɢɧɮɨɪɦɚɰɢɟɣ ɦɟɠɞɭ ɋɭɞɨɦ ɢ ɞɪɭɝɢɦɢ ɫɭɛɴɟɤɬɚɦɢ, ɚ 

ɬɚɤɠɟ ɩɨɨɳɪɹɟɬ ɪɚɡɜɢɬɢɟ ɦɟɠɝɨɫɭɞɚɪɫɬɜɟɧɧɨɝɨ ɫɨɬɪɭɞɧɢɱɟɫɬɜɚ, ɜ ɬɨɦ ɱɢɫɥɟ, 

ɩɨɫɪɟɞɫɬɜɨɦ ɜɨɜɥɟɱɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɨɨɛɳɟɫɬɜɚ, ɪɟɝɢɨɧɚɥɶɧɵɯ ɢ 

ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɛɴɟɤɬɨɜ ɜ ɫɮɟɪɟ ɩɪɚɜɨɫɭɞɢɹ, ɚ ɬɚɤɠɟ ɝɪɚɠɞɚɧɫɤɨɝɨ 

ɨɛɳɟɫɬɜɚ.167 Ɍɚɤɠɟ, ɧɚɩɪɢɦɟɪ, ɤɨɝɞɚ ɉɚɥɚɬɚ Ɇɍɋ ɪɚɫɫɦɚɬɪɢɜɚɟɬ ɜɨɩɪɨɫ ɨ 

ɩɪɢɟɦɥɟɦɨɫɬɢ ɬɨɝɨ ɢɥɢ ɢɧɨɝɨ ɞɟɥɚ, ɨɧɚ ɩɪɹɦɨ ɨɬɦɟɱɚɟɬ, ɱɬɨ ɯɨɬɹ ɢ 

ɭɱɢɬɵɜɚɟɬ ɩɪɢɧɰɢɩ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ, ɧɨ ɪɚɫɲɢɪɟɧɢɟ ɢɥɢ ɩɨɨɳɪɟɧɢɟ 

ɜɨɡɦɨɠɧɨɫɬɟɣ ɝɨɫɭɞɚɪɫɬɜɚ ɩɨ ɪɚɫɫɥɟɞɨɜɚɧɢɸ ɢ ɫɭɞɟɛɧɨɦɭ ɩɪɟɫɥɟɞɨɜɚɧɢɸ 

ɧɚɢɛɨɥɟɟ ɫɟɪɶɟɡɧɵɯ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ ɧɟ ɜɯɨɞɢɬ ɜ ɤɨɦɩɟɬɟɧɰɢɸ 

ɉɚɥɚɬɵ.168 ɇɚɩɪɨɬɢɜ, ɉɚɥɚɬɚ ɞɨɥɠɧɚ ɨɝɪɚɧɢɱɢɜɚɬɶ ɫɜɨɢ ɪɟɲɟɧɢɹ 

ɢɫɤɥɸɱɢɬɟɥɶɧɨ ɫɭɞɟɛɧɵɦɢ ɜɨɩɪɨɫɚɦɢ.169
 ȼ ɫɜɨɸ ɨɱɟɪɟɞɶ, ɋɟɤɪɟɬɚɪɢɚɬ ɋɭɞɚ 

ɧɚɩɪɚɜɥɹɥ ɝɨɫɭɞɚɪɫɬɜɚɦ-ɭɱɚɫɬɧɢɤɚɦ ɫɩɟɰɢɚɥɶɧɭɸ «ɉɥɚɬɮɨɪɦɭ 

ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɞɥɹ ɬɟɯɧɢɱɟɫɤɨɣ ɩɨɦɨɳɢ», ɤɨɬɨɪɚɹ ɧɚɩɪɚɜɥɟɧɚ ɧɚ 

ɫɨɞɟɣɫɬɜɢɟ ɭɫɬɚɧɨɜɥɟɧɢɸ ɫɜɹɡɟɣ ɦɟɠɞɭ ɝɨɫɭɞɚɪɫɬɜɚɦɢ-ɭɱɚɫɬɧɢɤɚɦɢ, 

ɡɚɩɪɚɲɢɜɚɸɳɢɦɢ ɬɟɯɧɢɱɟɫɤɭɸ ɩɨɦɨɳɶ, ɢ ɫɭɛɴɟɤɬɚɦɢ, ɫɩɨɫɨɛɧɵɦɢ ɨɤɚɡɚɬɶ 

ɫɨɞɟɣɫɬɜɢɟ ɧɚɰɢɨɧɚɥɶɧɵɦ ɸɪɢɫɞɢɤɰɢɹɦ.  
                                                           
167 Ɍɚɦ ɠɟ, p. 11. 
168 ICC, Assembly of States Parties, Report of the Bureau on complementarity, ICC-ASP/17/34, para. 23 (IV. Views 
of the Court); Assembly of States Parties, Report of the Bureau on complementarity, ICC-ASP/18/25, para. 27 (IV. 
Views of the Court). 
169 ICC, Assembly of States Parties, Report of the Bureau on complementarity, ICC-ASP/17/34, para. 16 (II. 
General findings), para. 23 (IV. Views by the Court); Assembly of States Parties, Report of the Bureau on 
complementarity, ICC-ASP/18/25, para. 27 (IV. Views of the Court). 
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Ȼɨɥɟɟ ɬɨɝɨ, ɝɨɫɭɞɚɪɫɬɜɚ ɧɟ ɫɬɪɟɦɹɬɫɹ ɨɛɪɚɳɚɬɶɫɹ ɜ Ɇɍɋ ɡɚ ɩɨɦɨɳɶɸ ɢ 

ɪɚɡɥɢɱɧɵɦɢ ɤɨɧɫɭɥɶɬɚɰɢɹɦɢ, ɬɚɤ ɤɚɤ ɩɨɦɨɳɶ ɋɭɞɚ ɧɟ ɬɨɥɶɤɨ ɨɝɪɚɧɢɱɟɧɚ ɩɨ 

ɫɨɞɟɪɠɚɧɢɸ, ɧɨ ɷɬɨ ɡɚɧɢɦɚɟɬ ɟɳɟ ɞɨɫɬɚɬɨɱɧɨ ɩɪɨɞɨɥɠɢɬɟɥɶɧɨɟ ɜɪɟɦɹ. 

ɇɚɩɪɢɦɟɪ, ɜ 2019 ɝɨɞɭ ɋɟɤɪɟɬɚɪɢɚɬ ɩɨɥɭɱɢɥ ɡɚɩɪɨɫɵ ɜɫɟɝɨ ɨɬ ɱɟɬɵɪɟɯ 

ɝɨɫɭɞɚɪɫɬɜ-ɭɱɚɫɬɧɢɤɨɜ ɩɨ ɲɢɪɨɤɨɦɭ ɤɪɭɝɭ ɜɨɩɪɨɫɨɜ, ɜɤɥɸɱɚɹ ɩɨɬɟɪɩɟɜɲɢɯ 

ɢ ɫɜɢɞɟɬɟɥɟɣ, ɭɤɪɟɩɥɟɧɢɟ ɸɪɢɞɢɱɟɫɤɨɝɨ ɩɪɟɞɫɬɚɜɢɬɟɥɶɫɬɜɚ; 

ɢɦɩɥɟɦɟɧɬɚɰɢɨɧɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ; ɫɛɨɪ ɢ ɞɨɤɭɦɟɧɬɢɪɨɜɚɧɢɟ 

ɞɨɤɚɡɚɬɟɥɶɫɬɜ; ɢ ɦɨɞɟɪɧɢɡɚɰɢɹ ɚɞɦɢɧɢɫɬɪɚɬɢɜɧɨɣ ɸɫɬɢɰɢɢ.  

ɇɚɞɥɟɠɚɳɟɟ ɮɭɧɤɰɢɨɧɢɪɨɜɚɧɢɟ ɩɪɢɧɰɢɩɚ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ 

ɜɥɟɱɟɬ ɡɚ ɫɨɛɨɣ ɢɦɩɥɟɦɟɧɬɚɰɢɸ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɭɤɚɡɚɧɧɵɯ ɜ ɫɬɚɬɶɹɯ 6, 7 ɢ 8 

Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ, ɜ ɧɚɰɢɨɧɚɥɶɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɫɬɪɚɧ-ɭɱɚɫɬɧɢɰ. Ɍɚɤɢɦ 

ɨɛɪɚɡɨɦ, ɝɨɫɭɞɚɪɫɬɜɚ ɭɫɬɚɧɨɜɹɬ ɸɪɢɫɞɢɤɰɢɸ ɜ ɨɬɧɨɲɟɧɢɢ ɷɬɢɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ ɢ ɨɛɟɫɩɟɱɚɬ ɷɮɮɟɤɬɢɜɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɩɪɟɫɬɭɩɥɟɧɢɣ. ɇɚ ɫɟɦɧɚɞɰɚɬɨɣ ɫɟɫɫɢɢ Ⱥɫɫɚɦɛɥɟɢ ɝɨɫɭɞɚɪɫɬɜɚ-ɭɱɚɫɬɧɢɤɢ 

ɋɬɚɬɭɬɚ ɩɨɫɬɚɜɢɥɢ ɰɟɥɶ - ɫɨɞɟɣɫɬɜɨɜɚɬɶ ɷɮɮɟɤɬɢɜɧɨɣ ɢɦɩɥɟɦɟɧɬɚɰɢɢ 

Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ ɧɚ ɧɚɰɢɨɧɚɥɶɧɨɦ ɭɪɨɜɧɟ ɞɥɹ ɪɚɫɲɢɪɟɧɢɹ ɜɨɡɦɨɠɧɨɫɬɟɣ 

ɧɚɰɢɨɧɚɥɶɧɵɯ ɸɪɢɫɞɢɤɰɢɣ ɞɥɹ ɫɭɞɟɛɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɥɢɰ, ɜɢɧɨɜɧɵɯ ɜ 

ɫɨɜɟɪɲɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ.170 ɉɪɟɡɢɞɟɧɬ Ⱥɫɫɚɦɛɥɟɢ 

ɝɨɫɭɞɚɪɫɬɜ – ɭɱɚɫɬɧɢɤɨɜ ɋɬɚɬɭɬɚ ɏ.ȿ. Ɉ-Ƚɨɧ Ʉɜɨɧ ɬɚɤɠɟ ɩɨɞɱɟɪɤɧɭɥ, ɱɬɨ ɞɥɹ 

ɨɛɟɫɩɟɱɟɧɢɹ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɝɨɫɭɞɚɪɫɬɜɚ ɞɨɥɠɧɵ ɜɤɥɸɱɢɬɶ 

ɩɪɟɫɬɭɩɥɟɧɢɹ Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ, ɚ ɬɚɤɠɟ ɨɛɳɢɟ ɩɪɢɧɰɢɩɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɚ ɜ ɧɚɰɢɨɧɚɥɶɧɵɟ ɭɝɨɥɨɜɧɵɟ ɤɨɞɟɤɫɵ. ɉɪɟɡɢɞɟɧɬ ɨɬɦɟɬɢɥ, 

ɱɬɨ ɪɚɬɢɮɢɤɚɰɢɹ ɋɬɚɬɭɬɚ ɧɟ ɞɨɥɠɧɚ ɬɨɥɤɨɜɚɬɶɫɹ ɝɨɫɭɞɚɪɫɬɜɚɦɢ ɤɚɤ ɭɫɬɭɩɤɚ 

ɫɭɜɟɪɟɧɢɬɟɬɭ171, ɩɨɫɤɨɥɶɤɭ ɧɚ ɞɚɧɧɵɣ ɦɨɦɟɧɬ ɬɨɥɶɤɨ ɩɨɥɨɜɢɧɚ ɢɡ 123 

ɝɨɫɭɞɚɪɫɬɜ-ɭɱɚɫɬɧɢɤɨɜ ɩɪɢɧɹɥɚ ɢɦɩɥɟɦɟɧɬɢɪɭɸɳɟɟ ɧɚɰɢɨɧɚɥɶɧɨɟ 

                                                           
170 Official Records of the Assembly of States Parties to the Rome Statute of the International Criminal Court, 
Seventeenth session, The Hague, 5-12 December 2018 (ICC-ASP/17/20), vol. I, Part III, ICC-ASP/17/Res.5, para 
123. 
171 At an Ambassadorial Working Luncheon on the ICC, held in Seoul, Republic of Korea, on 29 October 2019 
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ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ, ɱɬɨɛɵ ɩɪɨɜɨɞɢɬɶ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɥɢɰ ɧɚ 

ɧɚɰɢɨɧɚɥɶɧɨɦ ɭɪɨɜɧɟ.172  

ɋɚɦɚ ɩɨ ɫɟɛɟ ɢɞɟɹ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɩɪɢɜɥɟɤɚɬɟɥɶɧɚ ɫ ɫɢɫɬɟɦɧɨɣ 

ɬɨɱɤɢ ɡɪɟɧɢɹ. Ɍɟɦ ɧɟ ɦɟɧɟɟ, ɨɧɚ ɜɵɡɜɚɥɚ ɩɨɥɢɬɢɱɟɫɤɭɸ ɧɚɩɪɹɠɟɧɧɨɫɬɶ ɢ 

ɨɤɚɡɚɥɚ ɨɩɪɟɞɟɥɟɧɧɵɣ ɧɟɝɚɬɢɜɧɵɣ ɷɮɮɟɤɬ ɧɚ ɩɪɚɤɬɢɤɭ Ɇɍɋ.173 Ɍɚɤ, ɋɭɞ 

ɩɨɫɬɚɧɨɜɢɥ, ɱɬɨ ɜɧɭɬɪɢɝɨɫɭɞɚɪɫɬɜɟɧɧɵɟ ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɢ ɫɭɞɟɛɧɵɟ 

ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɞɨɥɠɧɵ ɫ ɬɨɱɧɨɫɬɶɸ ɨɬɪɚɠɚɬɶ ɞɟɥɨ, ɪɚɫɫɦɚɬɪɢɜɚɟɦɨɟ Ɇɍɋ, ɫ 

ɬɨɱɤɢ ɡɪɟɧɢɹ ɥɢɰ ɢ ɨɯɜɚɬɵɜɚɟɦɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ. Ɉɧ ɬɚɤɠɟ ɨɬɤɥɨɧɢɥ ɞɨɜɨɞ ɨ 

ɬɨɦ, ɱɬɨ ɩɪɢɟɦɥɟɦɨɫɬɶ ɞɟɥɚ ɞɨɥɠɧɚ ɨɫɧɨɜɵɜɚɬɶɫɹ ɧɚ ɫɨɩɨɫɬɚɜɥɟɧɢɢ ɬɹɠɟɫɬɢ 

ɨɛɜɢɧɟɧɢɣ ɜ ɧɚɰɢɨɧɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɢ Ɇɍɋ ɢɥɢ ɛɨɥɟɟ ɲɢɪɨɤɨɣ ɫɮɟɪɵ 

ɨɯɜɚɬɚ ɪɚɫɫɥɟɞɨɜɚɧɢɣ ɢ ɫɭɞɟɛɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ.174 ɗɬɨ ɩɪɢɜɟɥɨ ɤ 

ɥɸɛɨɩɵɬɧɨɦɭ ɪɟɡɭɥɶɬɚɬɭ, ɤɨɝɞɚ ɩɨɞɫɭɞɢɦɵɟ ɜ Ɇɍɋ ɫɬɨɥɤɧɭɥɢɫɶ ɫ 

ɨɛɜɢɧɟɧɢɟɦ ɩɨ ɨɝɪɚɧɢɱɟɧɧɨɦɭ ɤɨɥɢɱɟɫɬɜɭ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɱɟɦ ɟɫɥɢ ɛɵ ɨɧɢ 

ɩɪɟɞɫɬɚɥɢ ɩɟɪɟɞ ɧɚɰɢɨɧɚɥɶɧɵɦ ɫɭɞɨɦ. ɉɪɢɦɟɪɨɦ ɹɜɥɹɟɬɫɹ ɞɟɥɨ Ɍɨɦɵ 

Ʌɸɛɚɧɝɢ Ⱦɶɹɥɨ, ɤɨɬɨɪɵɣ ɛɵɥ ɨɫɭɠɞёɧ ɤ 14 ɝɨɞɚɦ ɡɚɤɥɸɱɟɧɢɹ ɩɨ ɨɞɧɨɦɭ 

ɨɛɜɢɧɟɧɢɸ ɜ ɜɟɪɛɨɜɤɟ ɞɟɬɟɣ ɜ ɜɨɨɪɭɠёɧɧɵɟ ɨɬɪɹɞɵ «Ʉɨɧɝɨɥɟɡɫɤɢɯ 

ɩɚɬɪɢɨɬɨɜ». Ȼɟɡ ɫɨɦɧɟɧɢɣ, ɜ Ʉɨɧɝɨ, ɝɞɟ ɟɝɨ ɨɛɜɢɧɹɥɢ ɜ ɝɟɧɨɰɢɞɟ ɢ 

ɩɪɟɫɬɭɩɥɟɧɢɹɯ ɩɪɨɬɢɜ ɱɟɥɨɜɟɱɧɨɫɬɢ, ɨɛɜɢɧɢɬɟɥɶɧɨɟ ɡɚɤɥɸɱɟɧɢɟ ɛɵɥɨ ɛɵ 

ɤɭɞɚ ɛɨɥɟɟ ɨɛɲɢɪɧɨɟ. Ɍɚɤɠɟ ɜ ɞɟɥɟ Ⱥɛɞɭɥɥɵ Ⱥɥɶ-ɋɟɧɭɫɫɢ ɜɥɚɫɬɢ Ʌɢɜɢɢ 

ɭɬɜɟɪɠɞɚɥɢ, ɱɬɨ ɭ ɧɢɯ ɢɦɟɸɬɫɹ ɞɨɫɬɚɬɨɱɧɵɟ ɞɨɤɚɡɚɬɟɥɶɫɬɜɚ ɟɝɨ ɜɢɧɨɜɧɨɫɬɢ, 

ɚ ɬɚɤɠɟ, ɱɬɨ ɪɚɫɫɥɟɞɨɜɚɧɢɟ ɢ ɩɪɟɞɴɹɜɥɟɧɧɨɟ ɨɛɜɢɧɟɧɢɟ ɩɨ ɧɚɰɢɨɧɚɥɶɧɨɦɭ 

ɭɝɨɥɨɜɧɨɦɭ ɩɪɚɜɭ ɛɵɥɢ ɲɢɪɟ, ɱɟɦ ɜ Ɇɍɋ ɢ ɨɯɜɚɬɵɜɚɥɢ ɞɟɹɧɢɹ, ɧɚɢɛɨɥɟɟ 

ɪɚɧɧɟɟ ɢɡ ɤɨɬɨɪɵɯ ɨɬɧɨɫɹɬɫɹ ɤ 1980 ɝɨɞɭ. Ʉɚɤ ɭɤɚɡɚɥ Ƚ.ɂ. Ȼɨɝɭɲ, ɞɥɹ 

ɛɨɥɶɲɢɧɫɬɜɚ ɨɛɜɢɧɹɟɦɵɯ ɩɪɨɢɡɜɨɞɫɬɜɨ ɜ Ɇɍɋ, ɝɞɟ ɝɚɪɚɧɬɢɪɭɸɬɫɹ ɫɚɦɵɟ 

ɜɵɫɨɤɢɟ ɫɬɚɧɞɚɪɬɵ ɫɩɪɚɜɟɞɥɢɜɨɝɨ ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ, ɚ ɜ ɫɩɢɫɤɟ 

ɧɚɤɚɡɚɧɢɣ ɨɬɫɭɬɫɬɜɭɟɬ ɫɦɟɪɬɧɚɹ ɤɚɡɧɶ, ɜɵɝɥɹɞɢɬ ɡɧɚɱɢɬɟɥɶɧɨ 
                                                           
172 ICC, Report of the Bureau on complementarity, Eighteenth session, The Hague, 2-7 December 2019, ICC-
ASP/18/25, p 8. 
173 Stahn, C. ‘Admissibility Challenges before the ICC: From Quasi-Primacy to Qualified Deference?’, in Stahn, 
The Law and Practice of the International Criminal Court, 228–259. 
174 ICC, Prosecutor v. Katanga and Ngudjolo Chui, ICC-01/04–01/07–949, Motion Challenging the Admissibility 
of the Case by the Defence of Germain Katanga, Pursuant to Article 19 (2) (a) of the Statute, 11 March 2009, para. 
46. 
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ɩɪɢɜɥɟɤɚɬɟɥɶɧɟɣ ɧɚɰɢɨɧɚɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ.175 Ȼɵɥɨ ɜɵɫɤɚɡɚɧɨ 

ɩɪɟɞɩɨɥɨɠɟɧɢɟ, ɱɬɨ Ɇɍɋ ɞɨɥɠɟɧ ɞɟɦɨɧɫɬɪɢɪɨɜɚɬɶ ɛɨɥɟɟ ɜɵɫɨɤɢɣ ɭɪɨɜɟɧɶ 

ɭɜɚɠɟɧɢɹ ɤ ɜɧɭɬɪɟɧɧɢɦ ɸɪɢɫɞɢɤɰɢɹɦ ɢ ɨɫɬɚɜɥɹɬɶ ɝɨɫɭɞɚɪɫɬɜɚɦ ɛɨɥɶɲɢɣ 

ɩɪɟɞɟɥ ɭɫɦɨɬɪɟɧɢɹ ɜ ɨɬɧɨɲɟɧɢɢ ɩɨɥɢɬɢɤɢ ɨɛɜɢɧɟɧɢɹ.176 

Ɋɟɚɥɢɡɭɹ ɩɪɢɧɰɢɩ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ, ɋɭɞ ɢɧɨɝɞɚ ɩɪɟɞɴɹɜɥɹɟɬ 

ɧɚɰɢɨɧɚɥɶɧɵɦ ɜɥɚɫɬɹɦ ɫɥɢɲɤɨɦ ɜɵɫɨɤɢɟ ɬɪɟɛɨɜɚɧɢɹ ɤ ɫɤɨɪɨɫɬɢ ɩɪɨɜɟɞɟɧɢɹ 

ɪɚɫɫɥɟɞɨɜɚɧɢɣ ɢ ɫɭɞɟɛɧɵɯ ɩɪɟɫɥɟɞɨɜɚɧɢɣ, ɧɟ ɭɱɢɬɵɜɚɹ ɮɚɤɬɢɱɟɫɤɭɸ 

ɫɢɬɭɚɰɢɸ, ɫɥɨɠɢɜɲɭɸɫɹ ɜ ɬɨɦ ɢɥɢ ɢɧɨɦ ɝɨɫɭɞɚɪɫɬɜɟ. Ʉɚɤ ɨɬɦɟɬɢɥ ɉɚɹɦ 

Ⱥɯɚɜɚɧ, ɱɚɫɵ Ɇɍɋ ɢɦɟɸɬ ɬɟɧɞɟɧɰɢɸ ɪɚɛɨɬɚɬɶ ɫɥɢɲɤɨɦ ɛɵɫɬɪɨ ɞɥɹ 

ɝɨɫɭɞɚɪɫɬɜ, ɬɨɥɶɤɨ-ɬɨɥɶɤɨ ɜɵɯɨɞɹɳɢɯ ɢɡ ɦɚɫɫɨɜɵɯ ɫɬɨɥɤɧɨɜɟɧɢɣ.177 Ʉɪɨɦɟ 

ɬɨɝɨ, ɩɨɥɢɬɢɤɚ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ Ɇɍɋ ɦɨɠɟɬ ɧɟ ɭɱɢɬɵɜɚɬɶ ɢɧɬɟɪɟɫɵ 

ɝɨɫɭɞɚɪɫɬɜɚ, ɩɟɪɟɠɢɜɚɸɳɟɝɨ ɩɟɪɟɯɨɞɧɵɣ ɩɟɪɢɨɞ.178 ɋɭɳɟɫɬɜɭɸɳɚɹ 

ɫɭɞɟɛɧɚɹ ɩɪɚɤɬɢɤɚ ɡɚɬɪɭɞɧɹɟɬ ɞɥɹ ɧɚɰɢɨɧɚɥɶɧɵɯ ɝɨɫɭɞɚɪɫɬɜ ɨɬɩɪɚɜɥɟɧɢɟ 

ɩɪɚɜɨɫɭɞɢɹ ɫɚɦɨɫɬɨɹɬɟɥɶɧɨ. Ɉɧɢ ɫɬɚɥɤɢɜɚɸɬɫɹ ɫ ɞɢɥɟɦɦɨɣ «ɝɨɧɤɢ ɡɚ 

ɜɪɟɦɟɧɟɦ», ɩɨɫɤɨɥɶɤɭ Ɇɍɋ, ɤɚɤ ɩɪɚɜɢɥɨ, ɭɩɪɚɜɥɹɟɬ ɦɚɫɲɬɚɛɚɦɢ, 

ɧɚɩɪɚɜɥɟɧɧɨɫɬɶɸ ɢ ɬɟɦɩɚɦɢ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ. ɗɬɨ ɡɚɬɪɭɞɧɹɟɬ ɝɨɫɭɞɚɪɫɬɜɚɦ 

ɧɚɱɚɥɨ «ɩɪɢɧɹɬɢɹ ɫɥɟɞɫɬɜɟɧɧɵɯ ɦɟɪ ɢɥɢ ɫɭɞɟɛɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɩɨ ɞɟɥɭ» ɜ 

ɯɨɞɟ ɪɚɫɫɦɨɬɪɟɧɢɹ ɜɨɩɪɨɫɚ ɨ ɩɪɢɟɦɥɟɦɨɫɬɢ ɞɟɥɚ. ɇɚɩɪɢɦɟɪ, Ʉɟɧɢɹ 

ɭɬɜɟɪɠɞɚɥɚ, ɱɬɨ ɬɚɤɨɣ ɩɨɞɯɨɞ ɩɪɚɤɬɢɱɟɫɤɢ ɧɟ ɨɫɬɚɜɥɹɟɬ ɜɨɡɦɨɠɧɨɫɬɟɣ ɞɥɹ 

ɨɬɩɪɚɜɥɟɧɢɹ ɧɚɰɢɨɧɚɥɶɧɨɝɨ ɩɪɚɜɨɫɭɞɢɹ, ɩɨɫɤɨɥɶɤɭ ɧɚɰɢɨɧɚɥɶɧɚɹ 

ɸɪɢɫɞɢɤɰɢɹ ɧɟ ɜɫɟɝɞɚ ɦɨɠɟɬ ɢɦɟɬɶ ɬɟ ɠɟ ɞɨɤɚɡɚɬɟɥɶɫɬɜɚ, ɱɬɨ ɢ ɉɪɨɤɭɪɨɪ 

Ɇɍɋ, ɢ, ɫɥɟɞɨɜɚɬɟɥɶɧɨ, ɧɟ ɦɨɠɟɬ ɩɪɟɫɥɟɞɨɜɚɬɶ ɬɟɯ ɠɟ ɩɨɞɨɡɪɟɜɚɟɦɵɯ, ɱɬɨ ɢ 

ɋɭɞ.179  

ȼ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ ɩɪɢɧɰɢɩ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɫɨɫɪɟɞɨɬɨɱɟɧ ɧɚ 

ɬɨɦ, ɱɬɨ ɩɪɨɢɫɯɨɞɢɬ «ɡɞɟɫɶ ɢ ɫɟɣɱɚɫ», ɚ ɧɟ ɧɚ ɞɥɢɬɟɥɶɧɨɦ ɨɛɟɫɩɟɱɟɧɢɢ 
                                                           
175 Ȼɨɝɭɲ Ƚ.ɂ. Ɇɍɋ ɞɨɜɟɪɢɥɫɹ Ʌɢɜɢɢ. URL: https://zakon.ru/blog/2013/10/15/mus_doverilsya_livii 
176 Stahn, C. ‘Admissibility Challenges before the ICC’, 258; Ambos, K. Treatise on International Criminal Law, 
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ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɨɫɭɞɢɹ. ȼ Ɇɍɋ ɨɬɫɭɬɫɬɜɭɸɬ ɩɨɫɬɨɹɧɧɵɟ 

ɨɪɝɚɧɵ ɤɨɧɬɪɨɥɹ, ɚ ɬɚɤɠɟ ɤɚɤɚɹ-ɥɢɛɨ ɫɬɪɚɬɟɝɢɹ ɡɚɜɟɪɲɟɧɢɹ ɪɚɛɨɬɵ ɋɭɞɚ. 

ɇɚɩɪɢɦɟɪ, ɜ ɫɥɭɱɚɟ ɫ Ⱥɥɶ-ɋɟɧɭɫɫɢ, Ɇɍɋ ɩɪɢɡɧɚɥ ɞɟɥɨ ɧɟɩɪɢɟɦɥɟɦɵɦ ɢ 

ɡɚɤɪɵɥ ɟɝɨ, ɚ ɞɚɥɶɧɟɣɲɟɟ ɧɚɰɢɨɧɚɥɶɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɛɵɥɨ ɩɪɟɞɨɫɬɚɜɥɟɧɨ 

ɧɚ ɭɫɦɨɬɪɟɧɢɟ ɜɥɚɫɬɟɣ, ɛɟɡ ɤɚɤɨɝɨ – ɥɢɛɨ ɜɡɚɢɦɨɞɟɣɫɬɜɢɹ ɦɟɠɞɭ Ɇɍɋ ɢ 

ɩɪɚɜɢɬɟɥɶɫɬɜɨɦ Ʌɢɜɢɢ ɢɥɢ ɯɨɬɹ ɛɵ ɦɨɧɢɬɨɪɢɧɝɚ ɫɨ ɫɬɨɪɨɧɵ ɋɭɞɚ.  

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɫɬɚɧɨɜɢɬɫɹ ɨɱɟɜɢɞɧɵɦ, ɱɬɨ ɩɪɢɧɰɢɩ 

ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ, ɤɚɤ ɢ ɜ ɰɟɥɨɦ ɫɨɬɪɭɞɧɢɱɟɫɬɜɨ Ɇɍɋ ɫ ɝɨɫɭɞɚɪɫɬɜɚɦɢ, 

ɛɭɞɭɱɢ ɮɨɪɦɚɥɶɧɨɣ «ɨɩɨɪɨɣ» ɋɭɞɚ ɢ ɨɫɧɨɜɨɣ ɟɝɨ ɥɟɝɢɬɢɦɧɨɫɬɢ, ɜ ɬɨ ɠɟ 

ɜɪɟɦɹ ɹɜɥɹɟɬɫɹ ɧɚɢɛɨɥɟɟ ɭɹɡɜɢɦɵɦ ɷɥɟɦɟɧɬɨɦ ɜɫɟɣ ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɨɫɭɞɢɹ. ȼ ɧɟɤɨɬɨɪɵɯ ɫɢɬɭɚɰɢɹɯ ɩɪɢɧɹɬɢɟ ɋɭɞɨɦ 

ɨɝɪɚɧɢɱɢɬɟɥɶɧɨɝɨ ɬɨɥɤɨɜɚɧɢɹ ɩɚɪɚɦɟɬɪɨɜ ɪɟɠɢɦɚ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ, 

ɦɨɠɟɬ ɡɚɬɪɭɞɧɹɬɶ ɞɚɠɟ ɞɥɹ ɧɟɤɨɬɨɪɵɯ ɠɟɥɚɸɳɢɯ ɢ ɫɩɨɫɨɛɧɵɯ ɝɨɫɭɞɚɪɫɬɜ 

ɜɵɩɨɥɧɹɬɶ ɫɜɨɸ ɨɫɧɨɜɧɭɸ ɨɛɹɡɚɧɧɨɫɬɶ ɩɨ ɩɪɟɫɥɟɞɨɜɚɧɢɸ ɨɫɧɨɜɧɵɯ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ.  
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§ 2.2 ɘɪɢɫɞɢɤɰɢɹ Ɇɍɋ ɜ ɨɬɧɨɲɟɧɢɢ ɝɪɚɠɞɚɧ ɝɨɫɭɞɚɪɫɬɜ, ɧɟ 
ɹɜɥɹɸɳɢɯɫɹ ɭɱɚɫɬɧɢɤɚɦɢ ɋɬɚɬɭɬɚ 

Ɇɍɋ ɹɜɥɹɟɬɫɹ ɩɟɪɜɵɦ ɩɨɫɬɨɹɧɧɵɦ ɨɪɝɚɧɨɦ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɸɫɬɢɰɢɢ, 

ɧɚɞɟɥɟɧɧɵɦ ɤɨɦɩɟɬɟɧɰɢɟɣ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɜɨɩɪɨɫɵ ɨɬɧɨɫɢɬɟɥɶɧɨ ɜɢɧɨɜɧɨɫɬɢ 

ɥɢɰ, ɩɨɞɨɡɪɟɜɚɟɦɵɯ ɜ ɫɨɜɟɪɲɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ. 

ɉɨɬɟɧɰɢɚɥɶɧɨ, ɋɭɞ ɨɛɥɚɞɚɟɬ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɟɣ, ɨɞɧɚɤɨ ɨɧɚ ɛɭɞɟɬ 

ɩɨɥɧɨɫɬɶɸ ɪɟɚɥɢɡɨɜɚɧɚ ɬɨɥɶɤɨ ɩɨɫɥɟ ɬɨɝɨ, ɤɚɤ ɜɫɟ ɝɨɫɭɞɚɪɫɬɜɚ ɫɬɚɧɭɬ 

ɭɱɚɫɬɧɢɤɚɦɢ ɋɬɚɬɭɬɚ. Ʉɚɤ ɭɩɨɦɢɧɚɥɨɫɶ ɜɵɲɟ, ɸɪɢɫɞɢɤɰɢɹ Ɇɍɋ 

ɢɦɟɟɬ ɪɚɡɥɢɱɧɵɟ ɚɫɩɟɤɬɵ: ɸɪɢɫɞɢɤɰɢɹ ɜ ɨɬɧɨɲɟɧɢɢ ɥɢɰ (ratione personae), 

ɬɟɪɪɢɬɨɪɢɚɥɶɧɚɹ ɸɪɢɫɞɢɤɰɢɹ (ratione loci) – ɢ ɸɪɢɫɞɢɤɰɢɹ ratione temporis. 

ɋɥɨɠɧɨɫɬɢ ɜɵɡɵɜɚɟɬ ɬɟɪɪɢɬɨɪɢɚɥɶɧɚɹ ɸɪɢɫɞɢɤɰɢɹ Ɇɍɋ, ɬɚɤ ɤɚɤ ɜ 

ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɬɶɟɣ 12 ɋɬɚɬɭɬɚ ɨɧɚ ɦɨɠɟɬ  ɪɚɫɩɪɨɫɬɪɚɧɹɬɶɫɹ ɧɟ ɬɨɥɶɤɨ 

ɧɚ ɝɨɫɭɞɚɪɫɬɜɚ – ɭɱɚɫɬɧɢɤɨɜ Ɇɍɋ, ɧɨ ɢ ɧɚ ɥɢɰɨ, ɫɨɜɟɪɲɢɜɲɟɟ ɩɪɟɫɬɭɩɥɟɧɢɟ 

ɧɚ ɬɟɪɪɢɬɨɪɢɢ ɞɚɧɧɵɯ ɝɨɫɭɞɚɪɫɬɜ, ɞɚɠɟ ɟɫɥɢ ɨɧɨ ɹɜɥɹɟɬɫɹ ɝɪɚɠɞɚɧɢɧɨɦ 

ɝɨɫɭɞɚɪɫɬɜɚ, ɧɟ ɹɜɥɹɸɳɟɝɨɫɹ ɭɱɚɫɬɧɢɤɨɦ ɋɬɚɬɭɬɚ, ɛɟɡ ɫɨɝɥɚɫɢɹ ɷɬɨɝɨ 

ɝɨɫɭɞɚɪɫɬɜɚ.180 Ɉɫɧɨɜɧɨɣ ɚɪɝɭɦɟɧɬ ɩɪɨɬɢɜ ɬɚɤɨɣ ɸɪɢɫɞɢɤɰɢɢ ɫɫɵɥɚɟɬɫɹ ɧɚ 

ɫɬɚɬɶɸ 34 ȼɟɧɫɤɨɣ ɤɨɧɜɟɧɰɢɢ ɨ ɩɪɚɜɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɞɨɝɨɜɨɪɨɜ, ɤɨɬɨɪɚɹ 

ɭɫɬɚɧɚɜɥɢɜɚɟɬ ɩɪɚɜɢɥɨ ɨ ɬɨɦ, ɱɬɨ ɞɨɝɨɜɨɪ ɧɟ ɫɨɡɞɚɟɬ ɨɛɹɡɚɬɟɥɶɫɬɜ ɢɥɢ ɩɪɚɜ 

ɞɥɹ ɬɪɟɬɶɟɝɨ ɝɨɫɭɞɚɪɫɬɜɚ ɛɟɡ ɟɝɨ ɫɨɝɥɚɫɢɹ. Ʉɨɦɢɫɫɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ 

ɩɪɨɚɧɚɥɢɡɢɪɨɜɚɥɚ ɩɪɚɤɬɢɤɭ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɢ ɭɫɬɚɧɨɜɢɥɚ, ɱɬɨ ɜ 

ɩɪɢɧɰɢɩɟ ɞɨɝɨɜɨɪɵ, ɛɭɞɶ ɬɨ ɞɜɭɫɬɨɪɨɧɧɢɟ ɢɥɢ ɦɧɨɝɨɫɬɨɪɨɧɧɢɟ, ɧɟ ɧɚɥɚɝɚɸɬ 

ɨɛɹɡɚɬɟɥɶɫɬɜ ɧɚ ɝɨɫɭɞɚɪɫɬɜɚ, ɤɨɬɨɪɵɟ ɧɟ ɹɜɥɹɸɬɫɹ ɢɯ ɭɱɚɫɬɧɢɤɚɦɢ, ɢ ɧɢɤɨɢɦ 

ɨɛɪɚɡɨɦ ɧɟ ɢɡɦɟɧɹɸɬ ɢɯ ɡɚɤɨɧɧɵɟ ɩɪɚɜɚ ɛɟɡ ɢɯ ɫɨɝɥɚɫɢɹ.181 ȼ ɷɬɨɦ ɠɟ ɤɥɸɱɟ 

ɫɭɞɶɹ ɏɭɛɟɪ ɡɚɹɜɢɥ, ɱɬɨ ɤɚɤɢɦ ɛɵ ɩɪɚɜɢɥɶɧɵɦ ɧɟ ɛɵɥɨ ɫɬɪɨɟɧɢɟ ɞɨɝɨɜɨɪɚ, 

                                                           
180 Scharf, M. ‘The ICC’s Jurisdiction Over the Nationals of Non-Party States: A Critique of the US Position’ (2001) 
64 Law and Contemporary Problems 98.  
181 Report of the International Law Commission on the Work of its Eighteenth Session, Draft Articles on the Law of 
Treaties with Commentaries, II YEARBOOK OF THE INT’L L. COMM’N 226 (1966) (Commentary to Draft Art. 
30, “General Rule Regarding Third states”). 
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ɨɧɨ ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɢɫɬɨɥɤɨɜɚɧɨ ɤɚɤ ɪɚɫɩɨɪɹɠɟɧɢɟ ɩɪɚɜɚɦɢ ɧɟɡɚɜɢɫɢɦɵɯ 

ɬɪɟɬɶɢɯ ɞɟɪɠɚɜ.182  

Ɉɞɧɚɤɨ ɋɬɚɬɭɬ ɜ ɞɟɣɫɬɜɢɬɟɥɶɧɨɫɬɢ ɧɟ ɫɨɡɞɚɟɬ ɧɢɤɚɤɢɯ ɨɛɹɡɚɬɟɥɶɫɬɜ 

ɞɥɹ ɝɨɫɭɞɚɪɫɬɜ, ɧɟ ɹɜɥɹɸɳɢɯɫɹ ɟɝɨ ɭɱɚɫɬɧɢɤɚɦɢ. Ɍɨɬ ɮɚɤɬ, ɱɬɨ ɢɧɨɫɬɪɚɧɧɵɣ 

ɫɭɞ ɢɥɢ ɬɪɢɛɭɧɚɥ ɦɨɠɟɬ ɢɦɟɬɶ ɸɪɢɫɞɢɤɰɢɸ ɜ ɨɬɧɨɲɟɧɢɢ ɝɪɚɠɞɚɧ 

ɝɨɫɭɞɚɪɫɬɜɚ ɧɚ ɬɚɤɢɯ ɨɫɧɨɜɚɧɢɹɯ, ɤɚɤ ɬɟɪɪɢɬɨɪɢɚɥɶɧɚɹ ɸɪɢɫɞɢɤɰɢɹ, ɧɟ 

ɹɜɥɹɟɬɫɹ ɱɟɦ-ɬɨ ɧɨɜɵɦ ɢ ɧɟ ɜɥɟɱɟɬ ɡɚ ɫɨɛɨɣ ɧɢɤɚɤɢɯ «ɨɛɹɡɚɬɟɥɶɫɬɜ».183 

Ʉɪɨɦɟ ɬɨɝɨ, ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨ ɧɟ ɡɚɩɪɟɳɚɟɬ ɝɨɫɭɞɚɪɫɬɜɚɦ ɞɟɣɫɬɜɨɜɚɬɶ 

ɤɨɥɥɟɤɬɢɜɧɨ, ɞɟɥɟɝɢɪɭɹ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɫɭɞɭ ɸɪɢɫɞɢɤɰɢɸ, ɤɨɬɨɪɭɸ ɨɧɢ 

ɛɭɞɭɬ ɢɦɟɬɶ ɩɪɚɜɨ ɨɫɭɳɟɫɬɜɥɹɬɶ ɫɚɦɨɫɬɨɹɬɟɥɶɧɨ. ɇɚɩɪɢɦɟɪ, ɇɸɪɧɛɟɪɝɫɤɢɣ 

ɬɪɢɛɭɧɚɥ ɭɤɚɡɵɜɚɥ, ɱɬɨ ɫɭɞɟɛɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɛɵɥɨ ɨɩɪɚɜɞɚɧɧɵɦ, 

ɩɨɫɤɨɥɶɤɭ ɬɨ, ɱɬɨ ɝɨɫɭɞɚɪɫɬɜɚ ɦɨɝɥɢ ɫɞɟɥɚɬɶ ɜ ɨɞɢɧɨɱɤɭ, ɦɨɠɧɨ ɫɞɟɥɚɬɶ 

ɜɦɟɫɬɟ.184 Ɉɞɧɚɤɨ ɜɚɠɧɨ ɨɬɦɟɬɢɬɶ, ɱɬɨ ɟɫɥɢ ɩɪɟɫɬɭɩɥɟɧɢɟ ɫɨɜɟɪɲɟɧɨ ɥɢɰɨɦ, 

ɧɚ ɬɟɪɪɢɬɨɪɢɢ ɝɨɫɭɞɚɪɫɬɜɚ, ɧɟ ɹɜɥɹɸɳɟɝɨɫɹ ɭɱɚɫɬɧɢɤɨɦ ɋɬɚɬɭɬɚ, ɬɨ Ɇɍɋ ɜ 

ɬɚɤɨɦ ɫɥɭɱɚɟ ɧɟ ɦɨɠɟɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɜ ɷɬɨɦ 

ɧɚɩɪɚɜɥɟɧɢɢ ɷɮɮɟɤɬɢɜɧɨɫɬɶ Ɇɍɋ ɤɚɤ ɩɪɚɜɨɩɪɢɦɟɧɢɬɟɥɶɧɨɝɨ ɦɟɯɚɧɢɡɦɚ 

ɡɧɚɱɢɬɟɥɶɧɨ ɨɝɪɚɧɢɱɟɧɚ. 

ɇɚ ɷɬɨɬ ɫɱɟɬ ɜ ɫɬɚɬɶɟ 13 (b) ɋɬɚɬɭɬɚ ɫɮɨɪɦɭɥɢɪɨɜɚɧɨ ɬɪɟɬɶɟ ɭɫɥɨɜɢɟ, 

ɩɨɡɜɨɥɹɸɳɟɟ Ɇɍɋ ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ. Ⱦɚɠɟ ɜ ɨɬɫɭɬɫɬɜɢɟ 

ɩɪɟɞɜɚɪɢɬɟɥɶɧɵɯ ɬɪɟɛɨɜɚɧɢɣ ɝɪɚɠɞɚɧɫɬɜɚ ɢɥɢ ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɢ, 

ɭɤɚɡɚɧɧɵɯ ɜ ɫɬɚɬɶɟ 12, ɋɭɞ ɛɭɞɟɬ ɢɦɟɬɶ ɸɪɢɫɞɢɤɰɢɸ, ɟɫɥɢ ɫɢɬɭɚɰɢɹ 

ɩɟɪɟɞɚɟɬɫɹ ɩɪɨɤɭɪɨɪɭ Ɇɍɋ ɋɨɜɟɬɨɦ Ȼɟɡɨɩɚɫɧɨɫɬɢ ɈɈɇ, ɞɟɣɫɬɜɭɸɳɢɦ ɧɚ 

ɨɫɧɨɜɚɧɢɢ ɝɥɚɜɵ VII ɍɫɬɚɜɚ ɈɈɇ.185 ȼ ɷɬɨɦ ɫɥɭɱɚɟ Ɇɍɋ ɛɭɞɟɬ 

ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɞɟɥɨ, ɞɚɠɟ ɟɫɥɢ ɧɢ ɨɞɧɨ ɢɡ ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɯ ɝɨɫɭɞɚɪɫɬɜ ɧɟ 

ɹɜɥɹɟɬɫɹ ɫɬɨɪɨɧɨɣ Ɋɢɦɫɤɨɝɨ ɋɬɚɬɭɬɚ ɢɥɢ ɧɟ ɞɚɟɬ ɫɜɨɟ ɫɨɝɥɚɫɢɟ. ȼ ɬɚɤɨɣ 

ɫɢɬɭɚɰɢɢ ɸɪɢɫɞɢɤɰɢɹ ɋɭɞɚ, ɜɟɪɨɹɬɧɨ, ɨɫɧɨɜɵɜɚɟɬɫɹ ɧɚ ɫɨɝɥɚɫɢɢ ɝɨɫɭɞɚɪɫɬɜɚ 

                                                           
182 The Island of Palmas Case (Scott, Hague Court Reports 2d 83 (1932), (Perm. Ct. Arb. 1928), ), 2 U.N.R.I.A.A. 
829, 842. 
183

 Morris M., ‘High Crimes and Misconceptions: The ICC and Non Party States’ (2000) 64 Law and Contemporary 
Problems 131. 
184 International Military Tribunal (Nuremberg) Judgment and Sentences, reprinted in (1947) 41 AJIL 172 at 216). 
185 ɋɬɚɬɶɹ 13 Ɋɢɦɫɤɨɝɨ ɋɬɚɬɭɬɚ. 
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ɥɢɰɚ (ɩɪɢ ɭɫɥɨɜɢɢ, ɱɬɨ ɨɧɨ ɹɜɥɹɟɬɫɹ ɱɥɟɧɨɦ ɈɈɇ) ɱɟɪɟɡ ɟɝɨ ɱɥɟɧɫɬɜɨ ɜ ɈɈɇ, 

ɱɬɨ ɜɥɟɱɟɬ ɡɚ ɫɨɛɨɣ ɫɨɝɥɚɫɢɟ ɫɨɬɪɭɞɧɢɱɚɬɶ ɫ ɩɪɟɞɩɪɢɧɹɬɵɦɢ ɞɟɣɫɬɜɢɹɦɢ 

ɋɨɜɟɬɚ Ȼɟɡɨɩɚɫɧɨɫɬɢ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɝɥɚɜɨɣ VII ɍɫɬɚɜɚ. 

ɋɭɳɟɫɬɜɭɟɬ ɦɧɟɧɢɟ, ɱɬɨ ɫɬɚɬɶɹ 13 (b) ɛɵɥɚ ɡɚɞɭɦɚɧɚ ɤɚɤ ɫɪɟɞɫɬɜɨ, ɫ 

ɩɨɦɨɳɶɸ ɤɨɬɨɪɨɝɨ ɋɭɞ ɦɨɝ ɛɵ ɫɨɞɟɣɫɬɜɨɜɚɬɶ ɜɵɩɨɥɧɟɧɢɸ ɦɚɧɞɚɬɚ ɋȻ ɈɈɇ 

ɜ ɩɨɞɞɟɪɠɚɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɦɢɪɚ ɢ ɛɟɡɨɩɚɫɧɨɫɬɢ ɢɥɢ ɫɞɟɪɠɢɜɚɧɢɹ ɭɝɪɨɡ 

ɜ ɷɬɨɣ ɫɜɹɡɢ, ɧɟ ɩɪɢɛɟɝɚɹ ɤ ɧɟɨɛɯɨɞɢɦɨɫɬɢ ɫɨɡɞɚɧɢɹ ɧɨɜɵɯ ɫɩɟɰɢɚɥɶɧɵɯ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɭɝɨɥɨɜɧɵɯ ɬɪɢɛɭɧɚɥɨɜ, ɬɚɤɢɯ ɤɚɤ ɆɌȻɘ ɢ ɆɍɌɊ.186 

ɋɨɟɞɢɧɟɧɧɵɟ ɒɬɚɬɵ Ⱥɦɟɪɢɤɢ, ɧɟ ɹɜɥɹɸɳɢɟɫɹ ɫɬɨɪɨɧɨɣ ɋɬɚɬɭɬɚ, 

ɪɟɲɢɬɟɥɶɧɨ ɜɨɡɪɚɠɚɥɢ ɩɪɨɬɢɜ ɞɚɠɟ ɜɨɡɦɨɠɧɨɫɬɢ ɬɨɝɨ, ɱɬɨ Ɇɍɋ ɦɨɠɟɬ 

ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ ɜ ɨɬɧɨɲɟɧɢɢ ɢɯ ɝɪɚɠɞɚɧ ɛɟɡ ɫɨɝɥɚɫɢɹ ɫɚɦɢɯ 

ɒɬɚɬɨɜ.187 ȼ ɪɟɡɭɥɶɬɚɬɟ ɋɒȺ ɢɫɩɨɥɶɡɨɜɚɥɢ ɪɚɡɥɢɱɧɵɟ ɩɪɚɜɨɜɵɟ ɢ 

ɩɨɥɢɬɢɱɟɫɤɢɟ ɢɧɫɬɪɭɦɟɧɬɵ ɞɥɹ ɨɛɟɫɩɟɱɟɧɢɹ ɬɨɝɨ, ɱɬɨɛɵ Ɇɍɋ ɧɟ 

ɨɫɭɳɟɫɬɜɥɹɥ ɸɪɢɫɞɢɤɰɢɸ ɜ ɨɬɧɨɲɟɧɢɢ ɝɪɚɠɞɚɧ Ⱥɦɟɪɢɤɢ, ɤɨɬɨɪɵɟ 

ɩɪɟɞɭɫɦɚɬɪɢɜɚɥɢ ɩɪɢɧɹɬɢɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɚ, ɨɝɪɚɧɢɱɢɜɚɸɳɟɝɨ 

ɫɨɬɪɭɞɧɢɱɟɫɬɜɨ ɫ Ɇɍɋ ɢ ɝɨɫɭɞɚɪɫɬɜɚɦɢ, ɹɜɥɹɸɳɢɦɢɫɹ ɫɬɨɪɨɧɚɦɢ Ɇɍɋ188, ɢ 

ɡɚɤɥɸɱɟɧɢɟ ɫɨɝɥɚɲɟɧɢɣ ɫ ɞɪɭɝɢɦɢ ɝɨɫɭɞɚɪɫɬɜɚɦɢ, ɡɚɩɪɟɳɚɸɳɢɦɢ ɩɟɪɟɞɚɱɭ 

ɚɦɟɪɢɤɚɧɫɤɢɯ ɝɪɚɠɞɚɧ ɜ ɋɭɞ. 

Ɂɚɞɚɱɚ Ɇɍɋ ɡɚɤɥɸɱɚɟɬɫɹ ɜ ɜɵɧɟɫɟɧɢɢ ɪɟɲɟɧɢɣ ɨ ɜɢɧɨɜɧɨɫɬɢ ɢɥɢ 

ɧɟɜɢɧɨɜɧɨɫɬɢ ɥɢɰ, ɨɛɜɢɧɹɟɦɵɯ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɹɯ, ɢ ɢɯ 

ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ. Ɋɚɫɫɦɚɬɪɢɜɚɹ ɞɟɹɬɟɥɶɧɨɫɬɶ ɫɭɞɚ ɫ ɷɬɨɣ ɬɨɱɤɢ 

ɡɪɟɧɢɹ, ɢɦɟɟɬ ɫɦɵɫɥ ɧɚɞɟɥɹɬɶ ɫɭɞ ɩɨɥɧɨɦɨɱɢɹɦɢ ɨɛɹɡɚɬɟɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, 

ɱɬɨɛɵ ɥɢɰɚ, ɫɨɜɟɪɲɢɜɲɢɟ ɫɟɪɶɟɡɧɵɟ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɧɟ 

ɢɡɛɟɠɚɥɢ ɩɪɚɜɨɫɭɞɢɹ.189 ȼ ɷɬɨɦ ɤɥɸɱɟ ɦɨɠɧɨ ɭɬɜɟɪɠɞɚɬɶ, ɱɬɨ, ɟɫɥɢ 

ɩɪɟɞɦɟɬɧɚɹ ɸɪɢɫɞɢɤɰɢɹ ɫɭɞɚ ɨɝɪɚɧɢɱɟɧɚ ɭɫɬɚɧɨɜɥɟɧɧɵɦɢ ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ 

                                                           
186 Joint Concurring Opinion of Judges Eboe-Osuji, Morrison, Hofmański and Bossa, paras 53-54, 339-387. 
187United States’ State Department Fact Sheet on the International Criminal Court 
[http://www.state.gov/s/wci/rls/fs/2002/9978.htm]. D. Scheffer, ‘The United States and the International Criminal 
Court’, 93American Journal of International Law (AJIL)(1999) 12, 18. 
188 The American Servicemember’s Protection Act, 2002, Pub. L. No. 107–206; Johnson, ‘The American 
Servicemember’s Protection Act: Protecting Whom?’, 43 Virginia Journal of International Law(VJIL) (2003) 405. 
189

 Akande, D. ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties: Legal Basis and 
Limits’ (2003) 1 JICJ 618. 
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ɩɪɟɫɬɭɩɥɟɧɢɹɦɢ ɢ ɩɪɨɰɟɫɫ ɜ ɋɭɞɟ ɨɬɜɟɱɚɟɬ ɬɪɟɛɨɜɚɧɢɹɦ ɫɩɪɚɜɟɞɥɢɜɨɫɬɢ, ɬɨ 

ɧɢ ɨɞɧɨ ɝɨɫɭɞɚɪɫɬɜɨ - ɧɟɡɚɜɢɫɢɦɨ ɨɬ ɬɨɝɨ, ɹɜɥɹɟɬɫɹ ɥɢ ɨɧɨ ɭɱɚɫɬɧɢɤɨɦ 

ɋɬɚɬɭɬɚ ɢɥɢ ɧɟɬ - ɧɟ ɞɨɥɠɧɨ ɢɦɟɬɶ ɡɚɤɨɧɧɵɯ ɜɨɡɪɚɠɟɧɢɣ ɩɪɨɬɢɜ 

ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɫɭɞɨɦ ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ ɟɝɨ ɝɪɚɠɞɚɧ.190 

Ɇɍɋ ɧɟ ɨɛɥɚɞɚɟɬ ɩɨɥɧɨɦɨɱɢɹɦɢ ɨɮɢɰɢɚɥɶɧɨ ɩɪɟɞɴɹɜɥɹɬɶ ɨɛɜɢɧɟɧɢɹ 

ɝɨɫɭɞɚɪɫɬɜɚɦ ɢɥɢ ɜɵɧɨɫɢɬɶ ɩɨɫɬɚɧɨɜɥɟɧɢɹ ɨɛ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɝɨɫɭɞɚɪɫɬɜɚ, 

ɨɧ ɦɨɠɟɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɫɜɨɸ ɸɪɢɫɞɢɤɰɢɸ ɬɨɥɶɤɨ ɜ ɨɬɧɨɲɟɧɢɢ ɨɬɞɟɥɶɧɵɯ 

ɥɢɰ.191 ɉɪɢɦɟɧɟɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɚ ɦɟɠɞɭɧɚɪɨɞɧɵɦ 

ɫɭɞɨɦ ɢɥɢ ɢɧɨɫɬɪɚɧɧɵɦ ɧɚɰɢɨɧɚɥɶɧɵɦ ɫɭɞɨɦ ɧɟɢɡɛɟɠɧɨ ɫɨɩɪɹɠɟɧɨ ɫ 

ɪɢɫɤɨɦ ɬɨɝɨ, ɱɬɨ ɜ ɫɭɞɟ ɛɭɞɭɬ ɜɵɧɟɫɟɧɵ ɨɛɜɢɧɢɬɟɥɶɧɵɟ ɩɪɢɝɨɜɨɪɵ ɜ 

ɨɬɧɨɲɟɧɢɢ ɥɢɰ, ɧɚɞɟɥɟɧɧɵɯ ɢɦɦɭɧɢɬɟɬɨɦ. ɗɬɨ ɨɛɴɹɫɧɹɟɬɫɹ ɬɟɦ, ɱɬɨ 

ɩɪɟɫɬɭɩɥɟɧɢɹ ɩɪɨɬɢɜ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɨɩɨɪɹɞɤɚ ɱɚɫɬɨ ɫɨɜɟɪɲɚɸɬɫɹ 

ɥɢɰɚɦɢ, ɞɟɣɫɬɜɭɸɳɢɦɢ ɨɬ ɢɦɟɧɢ ɝɨɫɭɞɚɪɫɬɜɚ, ɢɥɢ ɧɚɞɟɥɟɧɧɵɦɢ 

ɨɩɪɟɞɟɥɟɧɧɵɦɢ ɜɥɚɫɬɧɵɦɢ ɩɨɥɧɨɦɨɱɢɹɦɢ.192 ȼɨ ɦɧɨɝɢɯ ɨɬɧɨɲɟɧɢɹɯ ɷɬɨ 

ɹɜɥɹɟɬɫɹ ɨɞɧɨɣ ɢɡ ɨɬɥɢɱɢɬɟɥɶɧɵɯ ɱɟɪɬ ɬɚɤɢɯ ɩɪɟɫɬɭɩɥɟɧɢɣ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, 

ɨɫɭɳɟɫɬɜɥɟɧɢɟ Ɇɍɋ ɩɟɪɫɨɧɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɧɟɢɡɛɟɠɧɨ ɡɚɬɪɚɝɢɜɚɟɬ 

ɜɨɩɪɨɫɵ ɢɦɦɭɧɢɬɟɬɚ ɞɨɥɠɧɨɫɬɧɵɯ ɥɢɰ ɝɨɫɭɞɚɪɫɬɜ, ɢ ɧɚɤɥɚɞɵɜɚɟɬ 

ɨɩɪɟɞɟɥɟɧɧɵɟ ɨɝɪɚɧɢɱɟɧɢɹ ɧɚ ɟɟ ɪɟɚɥɢɡɚɰɢɸ. 

Ɇɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨ ɢɦɦɭɧɢɬɟɬɨɜ ɢɦɟɟɬ ɞɪɟɜɧɢɟ ɤɨɪɧɢ, 

ɧɚɫɱɢɬɵɜɚɸɳɢɟ ɞɚɠɟ ɧɟ ɫɨɬɧɢ, ɚ ɬɵɫɹɱɢ ɥɟɬ.193 Ɉɧɨ ɪɚɡɜɢɜɚɥɨɫɶ ɬɚɤɢɦ 

ɨɛɪɚɡɨɦ, ɱɬɨɛɵ ɨɛɟɫɩɟɱɢɬɶ ɧɟɩɪɢɤɨɫɧɨɜɟɧɧɨɫɬɶ ɩɪɟɞɫɬɚɜɢɬɟɥɟɣ 

ɢɧɨɫɬɪɚɧɧɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ ɢ ɢɦɦɭɧɢɬɟɬɵ ɨɬ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ ɜ 

ɨɬɧɨɲɟɧɢɢ ɷɬɢɯ ɩɪɟɞɫɬɚɜɢɬɟɥɟɣ.194 ȼ ɩɨɫɥɟɞɧɟɟ ɜɪɟɦɹ ɜɨɩɪɨɫ ɢɦɦɭɧɢɬɟɬɨɜ 

ɫɬɚɥ ɨɫɨɛɟɧɧɨ ɨɛɫɭɠɞɚɟɦɵɦ, ɩɨɬɨɦɭ ɱɬɨ: ɜɨ-ɩɟɪɜɵɯ, ɝɥɚɜɵ ɝɨɫɭɞɚɪɫɬɜ ɢ 

ɢɧɵɟ ɜɵɫɨɤɨɩɨɫɬɚɜɥɟɧɧɵɟ ɝɨɫɭɞɚɪɫɬɜɟɧɧɵɟ ɥɢɰɚ ɫɬɚɥɢ ɫɨɜɟɪɲɚɬɶ ɛɨɥɶɲɟ 
                                                           
190 Haye, E.‘The Jurisdiction of the International Criminal Court’ (1999) XLVI Netherlands International Law 
Review 1; 
191 ɋɬɚɬɶɹ 25 Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ. 
192 Commentary of theInternational Law Commission to Art. 5 of the Draft Code of Crimes (1996), Report of the 
International Law Commission on the work of its 48th Session, UN doc A/51/10, p. 31. [ILC 48th Session Report]. 
193 Frey, L. S. and L. Frey, M. The History of Diplomatic Immunity (Columbus, 1999); Barker J. C., The Abuse of 
Diplomatic Privileges and Immunities: A Necessary Evil? (Dartmouth, 1996) 14–31. 
194 Ogdon, M. Juridical Bases of Diplomatic Immunity (Washington DC, 1936) 8–20; Grant V. McLanahan, 
Diplomatic Immunity (New York, 1989) 18–25. 
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ɩɨɟɡɞɨɤ ɜ ɞɪɭɝɢɟ ɝɨɫɭɞɚɪɫɬɜɚ, ɜɨ-ɜɬɨɪɵɯ, ɩɪɢɨɛɪɟɥɚ ɩɨɩɭɥɹɪɧɨɫɬɶ 

ɷɤɫɬɟɪɪɢɬɨɪɢɚɥɶɧɚɹ ɸɪɢɫɞɢɤɰɢɹ ɝɨɫɭɞɚɪɫɬɜ, ɜ-ɬɪɟɬɶɢɯ, ɫɨɡɞɚɧɢɟ 

Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ ɢɡɦɟɧɢɥɨ ɨɛɵɱɧɭɸ ɫɢɫɬɟɦɭ ɢɦɦɭɧɢɬɟɬɨɜ 

ɞɨɥɠɧɨɫɬɧɵɯ ɥɢɰ. Ɉɬɦɟɬɢɦ, ɱɬɨ ɢɦɦɭɧɢɬɟɬ ɤɚɤ ɩɪɟɞɦɟɬ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɩɪɚɜɚ ɨɬɥɢɱɚɟɬɫɹ ɨɬ ɢɦɦɭɧɢɬɟɬɚ, ɩɪɟɞɨɫɬɚɜɥɹɟɦɨɝɨ ɥɢɰɭ ɜ ɨɬɞɟɥɶɧɨɦ 

ɝɨɫɭɞɚɪɫɬɜɟ. 

ȼ ɫɨɜɪɟɦɟɧɧɨɦ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɜɵɞɟɥɹɟɬɫɹ ɞɜɚ ɜɢɞɚ 

ɢɦɦɭɧɢɬɟɬɨɜ: ratione personae (ɩɟɪɫɨɧɚɥɶɧɵɣ) ɢ ratione materiae 

(ɮɭɧɤɰɢɨɧɚɥɶɧɵɣ). Ɉɫɧɨɜɧɵɟ ɪɚɡɥɢɱɢɹ ɡɚɤɥɸɱɚɸɬɫɹ ɜ ɫɭɛɴɟɤɬɚɯ, ɧɚ 

ɤɨɬɨɪɵɯ ɨɧɢ ɪɚɫɩɪɨɫɬɪɚɧɹɸɬɫɹ, ɢɯ ɩɪɨɞɨɥɠɢɬɟɥɶɧɨɫɬɢ ɢ ɫɨɞɟɪɠɚɧɢɹ. 

ɇɚɢɦɟɧɟɟ ɪɚɫɩɪɨɫɬɪɚɧɟɧɧɵɦ ɹɜɥɹɟɬɫɹ ɩɟɪɫɨɧɚɥɶɧɵɣ ɢɦɦɭɧɢɬɟɬ. ɉɨ ɨɛɳɟɦɭ 

ɩɪɚɜɢɥɭ, ɧɨɫɢɬɟɥɹɦɢ ɬɚɤɨɝɨ ɢɦɦɭɧɢɬɟɬɚ ɹɜɥɹɟɬɫɹ ɨɝɪɚɧɢɱɟɧɧɨɟ ɱɢɫɥɨ 

ɜɵɫɲɢɯ ɞɨɥɠɧɨɫɬɧɵɯ ɥɢɰ ɝɨɫɭɞɚɪɫɬɜɚ. ɂɫɬɨɪɢɱɟɫɤɢ, ɬɚɤɢɦ ɢɦɦɭɧɢɬɟɬɨɦ 

ɨɛɥɚɞɚɥ, ɜ ɩɟɪɜɭɸ ɨɱɟɪɟɞɶ, ɝɥɚɜɚ ɝɨɫɭɞɚɪɫɬɜɚ, ɨɞɧɚɤɨ, ɜɩɨɫɥɟɞɫɬɜɢɢ, ɫ 

ɩɨɫɬɟɩɟɧɧɵɦ ɪɚɡɜɢɬɢɟɦ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɨɬɧɨɲɟɧɢɣ, ɞɚɧɧɵɣ ɩɟɪɟɱɟɧɶ ɛɵɥ 

ɪɚɫɲɢɪɟɧ.195 ɂɦɦɭɧɢɬɟɬ ratione personae ɪɚɫɩɪɨɫɬɪɚɧɹɟɬɫɹ ɧɟ ɬɨɥɶɤɨ ɧɚ ɝɥɚɜɭ 

ɝɨɫɭɞɚɪɫɬɜɚ, ɧɨ ɬɚɤɠɟ ɢ ɧɚ ɝɥɚɜɭ ɩɪɚɜɢɬɟɥɶɫɬɜɚ ɢ ɦɢɧɢɫɬɪɚ ɢɧɨɫɬɪɚɧɧɵɯ ɞɟɥ. 

ɇɚɞɟɥɟɧɢɟ ɢɦɟɧɧɨ ɷɬɢɯ ɥɢɰ ɩɟɪɫɨɧɚɥɶɧɵɦɢ ɢɦɦɭɧɢɬɟɬɚɦɢ ɩɪɢɨɛɪɟɥɨ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɫɢɥɭ ɨɛɵɱɚɹ.  Ʉɚɤ ɭɤɚɡɵɜɚɥ Ɇɋ ɈɈɇ ɜ ɞɟɥɟ «Ɉɪɞɟɪ ɧɚ 

ɚɪɟɫɬ», ɭɤɚɡɚɧɧɵɟ ɞɨɥɠɧɨɫɬɧɵɟ ɥɢɰɚ ɩɨɥɶɡɭɸɬɫɹ ɢɦɦɭɧɢɬɟɬɚɦɢ ɨɬ 

ɸɪɢɫɞɢɤɰɢɢ ɜ ɞɪɭɝɢɯ ɝɨɫɭɞɚɪɫɬɜɚɯ, ɩɨɫɤɨɥɶɤɭ ɩɪɢ ɜɵɩɨɥɧɟɧɢɢ ɫɜɨɢɯ 

ɮɭɧɤɰɢɣ ɨɧɢ ɱɚɫɬɨ ɜɵɧɭɠɞɟɧɵ ɩɭɬɟɲɟɫɬɜɨɜɚɬɶ ɡɚ ɝɪɚɧɢɰɭ ɢ, ɫɥɟɞɨɜɚɬɟɥɶɧɨ, 

ɞɨɥɠɧɵ ɢɦɟɬɶ ɜɨɡɦɨɠɧɨɫɬɶ ɫɜɨɛɨɞɧɨ ɜɵɩɨɥɧɹɬɶ ɫɜɨɢ ɮɭɧɤɰɢɢ ɜ ɫɥɭɱɚɟ 

ɧɟɨɛɯɨɞɢɦɨɫɬɢ. Ɉɧɢ ɬɚɤɠɟ ɞɨɥɠɧɵ ɩɨɞɞɟɪɠɢɜɚɬɶ ɩɨɫɬɨɹɧɧɭɸ ɫɜɹɡɶ ɫ 

ɝɥɚɜɚɦɢ ɞɪɭɝɢɯ ɝɨɫɭɞɚɪɫɬɜ, ɩɪɚɜɢɬɟɥɶɫɬɜɚɦɢ ɩɨ ɜɫɟɦɭ ɦɢɪɭ ɢ ɢɦɟɬɶ 

ɜɨɡɦɨɠɧɨɫɬɶ ɜ ɥɸɛɨɟ ɜɪɟɦɹ ɨɛɳɚɬɶɫɹ ɫ ɩɪɟɞɫɬɚɜɢɬɟɥɹɦɢ ɞɪɭɝɢɯ 

ɝɨɫɭɞɚɪɫɬɜ.196 

                                                           
195 Morris, M. ‘High Crimes and Misconceptions: The ICC and Non Party States’ (2000) 64 Law and Contemporary 
Problems 131. 
196 ICJ, Arrest Warrant case, p. 51. 
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Ɋɚɫɫɦɚɬɪɢɜɚɹ ɩɟɪɫɨɧɚɥɶɧɵɣ ɢɦɦɭɧɢɬɟɬ, ɧɟɥɶɡɹ ɩɪɨɜɨɞɢɬɶ ɪɚɡɥɢɱɢɟ 

ɦɟɠɞɭ ɞɟɣɫɬɜɢɹɦɢ, ɫɨɜɟɪɲɟɧɧɵɦɢ ɟɝɨ ɫɭɛɴɟɤɬɚɦɢ ɜ «ɨɮɢɰɢɚɥɶɧɨɦ» 

ɤɚɱɟɫɬɜɟ, ɢ ɞɟɣɫɬɜɢɹɦɢ, ɤɨɬɨɪɵɟ, ɛɵɥɢ ɫɨɜɟɪɲɟɧɵ ɜ «ɱɚɫɬɧɨɦ ɩɨɪɹɞɤɟ». 

Ɍɚɤɠɟ ɧɟ ɢɦɟɸɬ ɩɪɚɜɨɜɨɝɨ ɡɧɚɱɟɧɢɹ ɞɟɣɫɬɜɢɹ, ɫɨɜɟɪɲɟɧɧɵɟ ɞɨ ɬɨɝɨ, ɤɚɤ 

ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɟ ɥɢɰɨ ɡɚɧɹɥɨ ɨɩɪɟɞɟɥɟɧɧɭɸ ɞɨɥɠɧɨɫɬɶ, ɚ ɬɚɤɠɟ ɞɟɣɫɬɜɢɹ, 

ɫɨɜɟɪɲɟɧɧɵɟ ɜ ɬɟɱɟɧɢɟ ɫɪɨɤɚ ɩɨɥɧɨɦɨɱɢɣ.197 

ȿɫɥɢ ɢɦɦɭɧɢɬɟɬ ratione personae ɪɚɫɩɪɨɫɬɪɚɧɹɟɬɫɹ ɧɚ ɨɝɪɚɧɢɱɟɧɧɵɣ 

ɤɪɭɝ ɥɢɰ, ɬɨ ɢɦɦɭɧɢɬɟɬ ratione materiae ɪɚɫɫɱɢɬɚɧ ɧɚ ɜɫɟɯ ɞɨɥɠɧɨɫɬɧɵɯ ɥɢɰ 

ɝɨɫɭɞɚɪɫɬɜɚ. Ɏɭɧɤɰɢɨɧɚɥɶɧɵɣ ɢɦɦɭɧɢɬɟɬ ɨɫɧɨɜɚɧ ɧɚ ɩɨɜɟɞɟɧɢɢ ɥɢɰɚ ɨɬ 

ɢɦɟɧɢ ɝɨɫɭɞɚɪɫɬɜɚ ɢ ɩɪɨɞɨɥɠɚɟɬ ɩɪɢɦɟɧɹɬɶɫɹ ɩɨɫɥɟ ɬɨɝɨ, ɤɚɤ ɬɚɤɨɟ ɥɢɰɨ 

ɩɟɪɟɫɬɚɥɨ ɡɚɧɢɦɚɬɶ ɫɨɨɬɜɟɬɫɬɜɭɸɳɭɸ ɞɨɥɠɧɨɫɬɶ.198 Ɍɚɤɨɣ ɢɦɦɭɧɢɬɟɬ 

ɨɝɪɚɧɢɱɟɧ ɬɨɥɶɤɨ ɬɟɦɢ ɞɟɣɫɬɜɢɹɦɢ, ɤɨɬɨɪɵɟ ɥɢɰɨ ɫɨɜɟɪɲɚɥɨ ɜ ɨɮɢɰɢɚɥɶɧɨɦ 

ɤɚɱɟɫɬɜɟ, ɢ ɢɫɤɥɸɱɚɟɬ ɞɟɣɫɬɜɢɹ ɥɢɱɧɨɝɨ ɯɚɪɚɤɬɟɪɚ. Ɉɞɧɨɣ ɢɡ ɩɪɢɱɢɧ 

ɫɭɳɟɫɬɜɨɜɚɧɢɹ ɮɭɧɤɰɢɨɧɚɥɶɧɨɝɨ ɢɦɦɭɧɢɬɟɬɚ ɹɜɥɹɟɬɫɹ ɬɨɬ ɮɚɤɬ, ɱɬɨ 

ɢɦɦɭɧɢɬɟɬ ɨɛɟɫɩɟɱɢɜɚɟɬ ɩɪɢɫɜɨɟɧɢɟ ɩɪɨɬɢɜɨɩɪɚɜɧɵɯ ɞɟɹɧɢɣ ɧɟ 

ɩɪɟɞɫɬɚɜɢɬɟɥɹɦ, ɚ ɝɨɫɭɞɚɪɫɬɜɭ, ɨɬ ɢɦɟɧɢ ɤɨɬɨɪɨɝɨ ɨɧɢ ɞɟɣɫɬɜɭɸɬ199  

ȼɚɠɧɨ ɨɬɦɟɬɢɬɶ, ɱɬɨ ɢɦɦɭɧɢɬɟɬ ratione materiae ɧɟ ɨɫɜɨɛɨɠɞɚɟɬ ɟɝɨ 

ɧɨɫɢɬɟɥɹ ɨɬ ɢɧɞɢɜɢɞɭɚɥɶɧɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɡɚ ɦɟɠɞɭɧɚɪɨɞɧɵɟ 

ɩɪɟɫɬɭɩɥɟɧɢɹ.200 Ʉɚɤ ɭɫɬɚɧɨɜɢɥ ɇɸɪɧɛɟɪɝɫɤɢɣ ɬɪɢɛɭɧɚɥ, ɩɪɢɧɰɢɩ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɤɨɬɨɪɵɣ ɩɪɢ ɨɩɪɟɞɟɥɟɧɧɵɯ ɨɛɫɬɨɹɬɟɥɶɫɬɜɚɯ 

ɡɚɳɢɳɚɟɬ ɩɪɟɞɫɬɚɜɢɬɟɥɟɣ ɝɨɫɭɞɚɪɫɬɜɚ, ɧɟ ɦɨɠɟɬ ɩɪɢɦɟɧɹɬɶɫɹ ɤ ɞɟɹɧɢɹɦ, 

ɤɨɬɨɪɵɟ ɹɜɥɹɸɬɫɹ ɩɪɟɫɬɭɩɥɟɧɢɟɦ ɩɨ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɭ. Ⱥɜɬɨɪɵ ɷɬɢɯ 

ɚɤɬɨɜ ɧɟ ɦɨɝɭɬ ɩɪɢɤɪɵɜɚɬɶɫɹ ɫɜɨɟɣ ɨɮɢɰɢɚɥɶɧɨɣ ɩɨɡɢɰɢɟɣ, ɱɬɨɛɵ ɢɡɛɟɠɚɬɶ 

ɧɚɤɚɡɚɧɢɹ ɜ ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɯ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚɯ.201 ɉɨɯɨɠɭɸ ɩɨɡɢɰɢɸ ɡɚɧɹɥ 

Ⱥɦɫɬɟɪɞɚɦɫɤɢɣ ɚɩɟɥɥɹɰɢɨɧɧɵɣ ɫɭɞ, ɤɨɝɞɚ ɩɨɫɱɢɬɚɥ, ɱɬɨ ɫɟɪɶɟɡɧɵɟ 

ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɬɚɤɢɟ ɤɚɤ ɩɪɟɫɬɭɩɥɟɧɢɹ ɩɪɨɬɢɜ ɱɟɥɨɜɟɱɧɨɫɬɢ, 
                                                           
197 ICJ, Arrest Warrant case, p. 54. 
198 Akande, D. and Shah, S. ‘Immunities of State Officials, International Crimes, and Foreign Domestic Courts’ 
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ɧɟ ɹɜɥɹɸɬɫɹ «ɨɮɢɰɢɚɥɶɧɵɦɢ ɮɭɧɤɰɢɹɦɢ» ɞɥɹ ɰɟɥɟɣ ɮɭɧɤɰɢɨɧɚɥɶɧɨɝɨ 

ɢɦɦɭɧɢɬɟɬɚ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɞɚɠɟ ɜɵɫɨɤɨɩɨɫɬɚɜɥɟɧɧɵɟ ɝɨɫɭɞɚɪɫɬɜɟɧɧɵɟ 

ɞɨɥɠɧɨɫɬɧɵɟ ɥɢɰɚ ɦɨɝɭɬ ɛɵɬɶ ɩɪɢɜɥɟɱɟɧɵ ɤ ɭɝɨɥɨɜɧɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɡɚ 

ɩɪɟɫɬɭɩɥɟɧɢɹ ɩɨ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɭ.  

Ɉɫɧɨɜɧɚɹ ɰɟɥɶ ɢɦɦɭɧɢɬɟɬɨɜ ɡɚɤɥɸɱɚɟɬɫɹ ɜ ɡɚɳɢɬɟ ɨɩɪɟɞɟɥɟɧɧɵɯ 

ɨɮɢɰɢɚɥɶɧɵɯ ɞɟɣɫɬɜɢɣ, ɫɨɜɟɪɲɚɟɦɵɯ ɨɬɞɟɥɶɧɵɦɢ ɥɢɰɚɦɢ ɨɬ ɢɦɟɧɢ 

ɝɨɫɭɞɚɪɫɬɜɚ (ɮɭɧɤɰɢɨɧɚɥɶɧɵɣ ɢɦɦɭɧɢɬɟɬ), ɢɥɢ ɜ ɰɟɥɹɯ ɫɨɞɟɣɫɬɜɢɹ ɪɨɥɢ 

ɨɩɪɟɞɟɥɟɧɧɵɯ ɞɨɥɠɧɨɫɬɧɵɯ ɥɢɰ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɞɟɥɚɯ ɜ ɬɟɱɟɧɢɟ ɫɪɨɤɚ ɢɯ 

ɩɨɥɧɨɦɨɱɢɣ (ɩɟɪɫɨɧɚɥɶɧɵɣ ɢɦɦɭɧɢɬɟɬ).202 ɏɨɬɹ ɢɦɦɭɧɢɬɟɬɵ ɰɟɧɧɵ ɞɥɹ 

ɩɪɟɞɨɬɜɪɚɳɟɧɢɹ ɜɦɟɲɚɬɟɥɶɫɬɜɚ ɜ ɞɟɥɚ ɩɪɟɞɫɬɚɜɢɬɟɥɟɣ ɝɨɫɭɞɚɪɫɬɜɚ ɢ, ɬɟɦ 

ɫɚɦɵɦ, ɞɥɹ ɩɨɞɞɟɪɠɚɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɨɬɧɨɲɟɧɢɣ, ɨɧɢ ɬɚɤɠɟ ɦɨɝɭɬ 

ɩɪɟɩɹɬɫɬɜɨɜɚɬɶ ɫɭɞɟɛɧɨɦɭ ɩɪɟɫɥɟɞɨɜɚɧɢɸ ɡɚ ɨɱɟɧɶ ɫɟɪɶɟɡɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ. 

ȼ ɩɨɫɥɟɞɧɢɟ ɞɟɫɹɬɢɥɟɬɢɹ, ɫ ɩɨɹɜɥɟɧɢɟɦ ɞɜɢɠɟɧɢɹ ɡɚ ɩɪɚɜɚ ɱɟɥɨɜɟɤɚ, 

ɝɨɫɭɞɚɪɫɬɜɚ ɩɪɟɞɩɪɢɧɢɦɚɸɬ ɜɫɟ ɛɨɥɟɟ ɪɟɲɢɬɟɥɶɧɵɟ ɦɟɪɵ ɞɥɹ ɫɭɞɟɛɧɨɝɨ 

ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɧɢɤɨɜ.  

Ɉɫɧɨɜɧɵɟ ɪɚɡɧɨɝɥɚɫɢɹ ɜɨɡɧɢɤɚɸɬ ɨɬɧɨɫɢɬɟɥɶɧɨ ɩɟɪɫɨɧɚɥɶɧɨɝɨ 

ɢɦɦɭɧɢɬɟɬɚ, ɬɚɤ ɤɚɤ ɟɝɨ ɚɛɫɨɥɸɬɧɵɣ ɯɚɪɚɤɬɟɪ ɡɚɳɢɳɚɟɬ ɨɬɞɟɥɶɧɨɝɨ 

ɭɱɚɫɬɧɢɤɚ ɨɬ ɩɪɨɹɜɥɟɧɢɹ ɜɥɚɫɬɢ ɞɪɭɝɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ, ɤɨɬɨɪɵɣ ɛɵ ɫɨɡɞɚɜɚɥ 

ɟɦɭ ɩɪɟɩɹɬɫɬɜɢɹ ɜ ɜɵɩɨɥɧɟɧɢɢ ɨɛɹɡɚɧɧɨɫɬɟɣ.203 ɇɟɤɨɬɨɪɵɟ ɚɜɬɨɪɵ 

ɨɫɩɚɪɢɜɚɸɬ ɬɚɤɨɟ ɩɨɥɨɠɟɧɢɟ ɢ ɭɬɜɟɪɠɞɚɸɬ, ɱɬɨ ɩɟɪɫɨɧɚɥɶɧɵɣ ɢɦɦɭɧɢɬɟɬ ɧɟ 

ɦɨɠɟɬ ɩɪɟɞɨɫɬɚɜɥɹɬɶɫɹ, ɤɨɝɞɚ ɥɢɰɨ ɫɨɜɟɪɲɚɟɬ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ 

ɢ, ɬɟɦ ɫɚɦɵɦ, ɧɚɪɭɲɚɟɬ ɧɨɪɦɵ jus cogens.204 Ɉɞɧɚɤɨ Ɇɋ ɈɈɇ ɩɨɞɱɟɪɤɧɭɥ, 

ɱɬɨ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɥɢɰɚ ɡɚ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ ɹɜɥɹɟɬɫɹ 

ɜɨɩɪɨɫɨɦ ɦɚɬɟɪɢɚɥɶɧɨɝɨ ɩɪɚɜɚ, ɚ ɜɨɩɪɨɫ ɨɛ ɢɦɦɭɧɢɬɟɬɚɯ – ɜɨɩɪɨɫ ɫɬɪɨɝɨ 

ɩɪɨɰɟɫɫɭɚɥɶɧɵɣ. Ɍɚɤ, ɢɦɦɭɧɢɬɟɬ ratione personae ɧɟ ɞɨɥɠɟɧ 

ɢɧɬɟɪɩɪɟɬɢɪɨɜɚɬɶɫɹ ɤɚɤ ɨɫɜɨɛɨɠɞɟɧɢɟ ɝɥɚɜ ɝɨɫɭɞɚɪɫɬɜ, ɝɥɚɜ ɩɪɚɜɢɬɟɥɶɫɬɜ 

ɢɥɢ ɦɢɧɢɫɬɪɨɜ ɢɧɨɫɬɪɚɧɧɵɯ ɞɟɥ ɨɬ ɭɝɨɥɨɜɧɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɡɚ ɞɟɣɫɬɜɢɹ, 

                                                           
202 Zappalà, S. ‘Do Heads of State in Office Enjoy Immunity from Jurisdiction for International Crimes? The 
Ghaddafi Case before the French Cour de Cassation’, 12 EJIL(2001) 595, 601–605. 
203 ICJ, Arrest Warrant case, p.59. 
204 ICJ, Arrest Warrant Case, dissenting opinion of Judges Al-Khasawneh andVan den Wyngaert. 
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ɫɨɜɟɪɲɟɧɧɵɟ ɢɦɢ ɞɨ ɢɥɢ ɜ ɬɟɱɟɧɢɟ ɫɪɨɤɚ ɢɯ ɩɨɥɧɨɦɨɱɢɣ. Ɍɚɤɨɣ ɢɦɦɭɧɢɬɟɬ 

ɞɨɥɠɟɧ ɜɨɫɩɪɢɧɢɦɚɬɶɫɹ ɤɚɤ ɨɬɫɪɨɱɤɚ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɢɧɨɫɬɪɚɧɧɨɣ 

ɸɪɢɫɞɢɤɰɢɢ ɧɚ ɩɟɪɢɨɞ ɩɪɟɛɵɜɚɧɢɹ ɜ  ɞɨɥɠɧɨɫɬɢ ɨɩɪɟɞɟɥɟɧɧɵɯ ɥɢɰ. 

ɋɨɨɬɜɟɬɫɬɜɟɧɧɨ, ɩɨɫɥɟ ɡɚɜɟɪɲɟɧɢɹ ɫɪɨɤɚ ɩɨɥɧɨɦɨɱɢɣ ɞɟɣɫɬɜɢɹ, 

ɫɨɜɟɪɲɟɧɧɵɟ ɞɨ ɢɥɢ ɜ  ɬɟɱɟɧɢɟ ɷɬɨɝɨ ɫɪɨɤɚ, ɩɟɪɟɫɬɚɸɬ ɩɨɩɚɞɚɬɶ ɩɨɞ 

ɢɦɦɭɧɢɬɟɬ ratione personae ɢ ɦɨɝɭɬ ɜ ɧɟɤɨɬɨɪɵɯ ɫɥɭɱɚɹɯ ɩɨɞɥɟɠɚɬɶ 

ɭɝɨɥɨɜɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, ɤɨɬɨɪɭɸ ɧɟɥɶɡɹ ɛɵɥɨ ɨɫɭɳɟɫɬɜɥɹɬɶ ɜ ɩɟɪɢɨɞ ɢɯ 

ɩɪɟɛɵɜɚɧɢɹ ɜ ɞɨɥɠɧɨɫɬɢ. 

Ɉɞɧɚɤɨ ɩɟɪɫɨɧɚɥɶɧɵɟ ɢɦɦɭɧɢɬɟɬɵ ɦɨɝɭɬ ɧɟ ɛɵɬɶ ɩɪɟɩɹɬɫɬɜɢɟɦ ɞɥɹ 

ɭɝɨɥɨɜɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɩɪɢ ɧɚɥɢɱɢɢ ɨɩɪɟɞɟɥɟɧɧɵɯ ɨɛɫɬɨɹɬɟɥɶɫɬɜ. ȼɨ-

ɩɟɪɜɵɯ, ɧɨɫɢɬɟɥɢ ɬɚɤɨɝɨ ɢɦɦɭɧɢɬɟɬɚ ɦɨɝɭɬ ɩɪɟɫɥɟɞɨɜɚɬɶɫɹ ɜ ɧɚɰɢɨɧɚɥɶɧɵɯ 

ɫɭɞɚɯ ɫɜɨɟɝɨ ɝɨɫɭɞɚɪɫɬɜɚ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨɦ ɬɨɝɨ ɢɥɢ ɢɧɨɝɨ 

ɝɨɫɭɞɚɪɫɬɜɚ. ȼɨ-ɜɬɨɪɵɯ, ɨɧɢ ɩɟɪɟɫɬɚɧɭɬ ɩɨɥɶɡɨɜɚɬɶɫɹ ɢɦɦɭɧɢɬɟɬɨɦ, ɟɫɥɢ 

ɝɨɫɭɞɚɪɫɬɜɨ, ɤɨɬɨɪɨɟ ɨɧɢ ɩɪɟɞɫɬɚɜɥɹɸɬ, ɪɟɲɢɬ ɨɬɤɚɡɚɬɶɫɹ ɨɬ ɷɬɨɝɨ 

ɢɦɦɭɧɢɬɟɬɚ. ȼ-ɬɪɟɬɶɢɯ, ɩɨɫɥɟ ɬɨɝɨ, ɤɚɤ ɥɢɰɨ ɩɨɤɢɞɚɟɬ ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɣ 

ɩɨɫɬ, ɨɧɨ ɩɟɪɟɫɬɚɟɬ ɩɨɥɶɡɨɜɚɬɶɫɹ ɢɦɦɭɧɢɬɟɬɨɦ ratione personae. ȼ-ɱɟɬɜɟɪɬɵɯ, 

ɛɵɜɲɢɣ ɦɢɧɢɫɬɪ ɢɧɨɫɬɪɚɧɧɵɯ ɞɟɥ ɦɨɠɟɬ ɛɵɬɶ ɩɪɢɜɥɟɱɟɧ ɤ ɭɝɨɥɨɜɧɨɣ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɜ ɧɟɤɨɬɨɪɵɯ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɭɝɨɥɨɜɧɵɯ ɫɭɞɚɯ, ɤɨɝɞɚ ɨɧɢ 

ɨɛɥɚɞɚɸɬ ɸɪɢɫɞɢɤɰɢɟɣ.  

ɑɬɨ ɤɚɫɚɟɬɫɹ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɨɜ, ɬɨ ɜ ɫɬ. 27 ɋɬɚɬɭɬɚ Ɇɍɋ 

ɭɫɬɚɧɨɜɥɟɧɨ  ɩɪɚɜɢɥɨ ɨ ɬɨɦ, ɱɬɨ ɋɬɚɬɭɬ ɩɪɢɦɟɧɹɟɬɫɹ ɜ ɪɚɜɧɨɣ ɦɟɪɟ ɤɨ ɜɫɟɦ 

ɥɢɰɚɦ ɛɟɡ ɤɚɤɨɝɨ ɛɵ ɬɨ ɧɢ ɛɵɥɨ ɪɚɡɥɢɱɢɹ ɧɚ ɨɫɧɨɜɟ ɞɨɥɠɧɨɫɬɧɨɝɨ 

ɩɨɥɨɠɟɧɢɹ.  ɂɦɦɭɧɢɬɟɬɵ ɢɥɢ ɫɩɟɰɢɚɥɶɧɵɟ ɩɪɨɰɟɫɫɭɚɥɶɧɵɟ ɧɨɪɦɵ, ɤɨɬɨɪɵɟ 

ɦɨɝɭɬ ɛɵɬɶ ɫɜɹɡɚɧɵ ɫ ɞɨɥɠɧɨɫɬɧɵɦ ɩɨɥɨɠɟɧɢɟɦ ɥɢɰɚ, ɛɭɞɶ ɬɨ ɫɨɝɥɚɫɧɨ 

ɧɚɰɢɨɧɚɥɶɧɨɦɭ ɢɥɢ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɭ, ɧɟ ɞɨɥɠɧɵ ɩɪɟɩɹɬɫɬɜɨɜɚɬɶ 

ɨɫɭɳɟɫɬɜɥɟɧɢɸ ɋɭɞɨɦ ɟɝɨ ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ ɬɚɤɨɝɨ ɥɢɰɚ.205 ȼ 

ɱɚɫɬɧɨɫɬɢ, ɩɨ ɦɧɟɧɢɸ ɉɚɥɚɬɵ Ɇɍɋ, ɞɟɣɫɬɜɢɟ ɷɬɨɝɨ ɩɨɥɨɠɟɧɢɹ ɹɜɥɹɟɬɫɹ 

ɞɜɨɹɤɢɦ, ɩɨɫɤɨɥɶɤɭ ɨɧɨ ɧɟ ɩɨɡɜɨɥɹɟɬ ɝɨɫɭɞɚɪɫɬɜɚɦ-ɭɱɚɫɬɧɢɤɚɦ: 1) 

ɢɫɩɨɥɶɡɨɜɚɬɶ ɥɸɛɨɣ ɩɪɢɧɚɞɥɟɠɚɳɢɣ ɢɦ ɢɦɦɭɧɢɬɟɬ ɩɨ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ 
                                                           
205 ɋɬɚɬɶɹ 27 Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ. 
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ɩɪɚɜɭ ɜ ɤɚɱɟɫɬɜɟ ɨɫɧɨɜɚɧɢɹ ɞɥɹ ɨɬɤɚɡɚ ɜ ɚɪɟɫɬɟ ɢ ɩɟɪɟɞɚɱɟ ɥɢɰɚ, 

ɪɚɡɵɫɤɢɜɚɟɦɨɝɨ ɫɭɞɨɦ (ɜɟɪɬɢɤɚɥɶɧɵɣ ɷɮɮɟɤɬ ɫɬɚɬɶɢ 27), ɢ 2) ɫɫɵɥɚɬɶɫɹ ɧɚ 

ɥɸɛɨɣ ɩɪɢɧɚɞɥɟɠɚɳɢɣ ɢɦ ɢɦɦɭɧɢɬɟɬ, ɤɨɝɞɚ ɫɨɬɪɭɞɧɢɱɟɫɬɜɨ ɜ ɚɪɟɫɬɟ ɢ 

ɩɟɪɟɞɚɱɟ ɥɢɰɚ ɫɭɞɭ ɨɛɟɫɩɟɱɢɜɚɟɬɫɹ ɞɪɭɝɢɦ ɝɨɫɭɞɚɪɫɬɜɨɦ-ɭɱɚɫɬɧɢɤɨɦ 

(ɝɨɪɢɡɨɧɬɚɥɶɧɵɣ ɷɮɮɟɤɬ ɫɬɚɬɶɢ 27).206 Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɜɫɟ ɝɨɫɭɞɚɪɫɬɜɚ – 

ɭɱɚɫɬɧɢɤɢ ɋɬɚɬɭɬɚ ɨɬɤɚɡɚɥɢɫɶ ɨɬ ɫɜɨɢɯ ɢɦɦɭɧɢɬɟɬɨɜ ɩɨ ɨɬɧɨɲɟɧɢɸ ɤ Ɇɍɋ 

ɩɭɬɟɦ ɪɚɬɢɮɢɤɚɰɢɢ ɋɬɚɬɭɬɚ. 

Ʉɪɨɦɟ ɬɨɝɨ, ɨɞɧɢɦ ɢɡ ɫɩɨɫɨɛɨɜ ɨɬɦɟɧɵ ɩɟɪɫɨɧɚɥɶɧɨɝɨ ɢɦɦɭɧɢɬɟɬɚ 

ɩɟɪɟɞ Ɇɍɋ ɹɜɥɹɟɬɫɹ ɪɟɲɟɧɢɟ ɋȻ ɈɈɇ, ɞɟɣɫɬɜɭɸɳɟɝɨ ɧɚ ɨɫɧɨɜɚɧɢɢ ɝɥɚɜɵ 7 

ɍɫɬɚɜɚ ɈɈɇ. ɋɬɚɬɶɹ 25 ɍɫɬɚɜɚ ɩɪɟɞɭɫɦɚɬɪɢɜɚɟɬ, ɱɬɨ ɱɥɟɧɵ ɨɪɝɚɧɢɡɚɰɢɢ 

ɫɨɝɥɚɲɚɸɬɫɹ ɩɪɢɧɢɦɚɬɶ ɢ ɜɵɩɨɥɧɹɬɶ ɪɟɲɟɧɢɹ ɋɨɜɟɬɚ Ȼɟɡɨɩɚɫɧɨɫɬɢ ɜ 

ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɧɚɫɬɨɹɳɢɦ ɍɫɬɚɜɨɦ.207 ɇɚ ɨɫɧɨɜɚɧɢɢ ɫɬɚɬɶɢ 39 ɋȻ ɈɈɇ 

ɨɩɪɟɞɟɥɹɟɬ ɫɭɳɟɫɬɜɨɜɚɧɢɟ ɥɸɛɨɣ ɭɝɪɨɡɵ ɦɢɪɭ, ɥɸɛɨɝɨ ɧɚɪɭɲɟɧɢɹ ɦɢɪɚ ɢɥɢ 

ɚɤɬɚ ɚɝɪɟɫɫɢɢ ɢ ɞɟɥɚɟɬ ɪɟɤɨɦɟɧɞɚɰɢɢ ɢɥɢ ɪɟɲɚɟɬ ɨ ɬɨɦ, ɤɚɤɢɟ ɦɟɪɵ ɫɥɟɞɭɟɬ 

ɩɪɟɞɩɪɢɧɹɬɶ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɬɶɹɦɢ 41 ɢ 42 ɞɥɹ ɩɨɞɞɟɪɠɚɧɢɹ ɢɥɢ 

ɜɨɫɫɬɚɧɨɜɥɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɦɢɪɚ ɢ ɛɟɡɨɩɚɫɧɨɫɬɢ.208  

ȼ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ ɦɧɨɝɢɦɢ ɨɪɝɚɧɚɦɢ ɸɫɬɢɰɢɢ, ɤɚɤ ɧɚɰɢɨɧɚɥɶɧɵɦɢ, 

ɬɚɤ ɢ ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ, ɩɪɟɞɩɪɢɧɢɦɚɸɬɫɹ ɩɨɩɵɬɤɢ ɩɪɢɜɥɟɱɶ ɤ ɭɝɨɥɨɜɧɨɣ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɞɨɥɠɧɨɫɬɧɵɯ ɥɢɰ ɝɨɫɭɞɚɪɫɬɜɚ ɪɚɡɥɢɱɧɨɝɨ ɭɪɨɜɧɹ. ɋɚɦɵɦ 

ɹɪɤɢɦ ɩɪɢɦɟɪɨɦ ɹɜɥɹɟɬɫɹ ɨɪɞɟɪ ɧɚ ɚɪɟɫɬ ɜ ɨɬɧɨɲɟɧɢɢ Ɉɦɚɪɚ ɏɚɫɚɧɚ Ⱥɯɦɚɞɚ 

ɚɥɶ-Ȼɚɲɢɪɚ, ɤɨɬɨɪɵɣ ɫɬɚɥ ɞɟɣɫɬɜɭɸɳɢɦ ɝɥɚɜɨɣ ɝɨɫɭɞɚɪɫɬɜɚ, ɩɪɨɬɢɜ 

ɤɨɬɨɪɨɝɨ ɛɵɥɨ ɜɵɞɜɢɧɭɬɨ ɨɛɜɢɧɟɧɢɟ Ɇɍɋ. ȿɳɟ 31 ɦɚɪɬɚ 2005 ɝɨɞɚ ɋȻ ɈɈɇ, 

ɞɟɣɫɬɜɭɹ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɝɥɚɜɨɣ VII ɍɫɬɚɜɚ ɈɈɇ, ɩɪɢɧɹɥ ɪɟɡɨɥɸɰɢɸ 1593 

(2005), ɤɚɫɚɸɳɭɸɫɹ ɫɢɬɭɚɰɢɢ ɜ Ⱦɚɪɮɭɪɟ, Ɋɟɫɩɭɛɥɢɤɚ ɋɭɞɚɧ. 4 ɦɚɪɬɚ 2009 

ɝɨɞɚ ɩɨ ɩɪɨɫɶɛɟ ɉɪɨɤɭɪɨɪɚ ɉɚɥɚɬɚ ɩɪɟɞɜɚɪɢɬɟɥɶɧɨɝɨ ɩɪɨɢɡɜɨɞɫɬɜɚ ɜɵɞɚɥɚ 

ɨɪɞɟɪ ɧɚ ɚɪɟɫɬ ɩɪɟɡɢɞɟɧɬɚ ɋɭɞɚɧɚ Ɉɦɚɪɚ ɏɚɫɚɧɚ Ⱥɯɦɚɞɚ ɚɥɶ-Ȼɚɲɢɪɚ. 12 

ɢɸɥɹ 2010 ɝɨɞɚ ɛɵɥ ɜɵɞɚɧ ɜɬɨɪɨɣ ɨɪɞɟɪ ɧɚ ɚɪɟɫɬ, ɜ ɤɨɬɨɪɨɦ ɫɨɞɟɪɠɚɥɨɫɶ 
                                                           
206 Ɍɚɦ ɠɟ, paras 76-80. 
207 ɋɬɚɬɶɹ 25 "ɍɫɬɚɜɚ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ" (ɉɪɢɧɹɬ ɜ ɝ. ɋɚɧ-Ɏɪɚɧɰɢɫɤɨ 26.06.1945), . 
[ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ} // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «Ʉɨɧɫɭɥɶɬɚɧɬɉɥɸɫ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
http://www.consultant.ru 
208 Ɍɚɦ ɠɟ, ɫɬɚɬɶɹ 39. 
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ɨɛɜɢɧɟɧɢɟ ɜ ɝɟɧɨɰɢɞɟ. Ɉɪɞɟɪ ɛɵɥ ɪɚɡɨɫɥɚɧ ɝɨɫɭɞɚɪɫɬɜɚɦ – ɭɱɚɫɬɧɢɤɚɦ 

ɋɬɚɬɭɬɚ, ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɨɧɢ ɟɝɨ ɚɪɟɫɬɨɜɚɥɢ ɢ ɩɟɪɟɞɚɥɢ ɜ ɋɭɞ. ɇɟɫɦɨɬɪɹ ɧɚ 

ɜɵɞɚɧɧɵɟ Ɇɟɠɞɭɧɚɪɨɞɧɵɦ ɭɝɨɥɨɜɧɵɦ ɫɭɞɨɦ ɨɪɞɟɪɚ, Ⱥɥɶ-Ȼɚɲɢɪ ɩɪɨɞɨɥɠɢɥ 

ɫɨɜɟɪɲɚɬɶ ɩɨɟɡɞɤɢ ɩɨ ɪɚɡɥɢɱɧɵɦ ɫɬɪɚɧɚɦ, ɚ ɬɟ, ɜ ɫɜɨɸ ɨɱɟɪɟɞɶ, ɧɟ 

ɩɪɟɞɩɪɢɧɢɦɚɥɢ ɧɢɤɚɤɢɯ ɩɨɩɵɬɨɤ ɤ ɟɝɨ ɚɪɟɫɬɭ. ɇɚɩɪɢɦɟɪ, ɉɚɥɚɬɚ 

ɩɪɟɞɜɚɪɢɬɟɥɶɧɨɝɨ ɩɪɨɢɡɜɨɞɫɬɜɚ II ɜɵɧɟɫɥɚ ɪɟɲɟɧɢɹ ɜ ɨɬɧɨɲɟɧɢɢ ɩɨɟɡɞɨɤ ɝ-

ɧɚ ɚɥɶ-Ȼɚɲɢɪɚ ɜ Ʉɭɜɟɣɬ 18 ɢ 19 ɧɨɹɛɪɹ 2013 ɝɨɞɚ209; ɜ ɗɮɢɨɩɢɸ 30 ɹɧɜɚɪɹ 

2014 ɝɨɞɚ, 17 ɮɟɜɪɚɥɹ 2014 ɝɨɞɚ, 26 ɢ 27 ɚɩɪɟɥɹ 2014 ɝɨɞɚ210; ɜ Ʉɚɬɚɪ 8 ɢɸɥɹ 

2014 ɝɨɞɚ; ɜ ɋɚɭɞɨɜɫɤɭɸ Ⱥɪɚɜɢɸ 1 ɨɤɬɹɛɪɹ 2014 ɝɨɞɚ ɢ ɜ ȿɝɢɩɟɬ 18 ɢ 19 

ɨɤɬɹɛɪɹ 2014 ɝɨɞɚ.  

ɋɩɪɚɜɟɞɥɢɜɨɫɬɢ ɪɚɞɢ, ɨɬɦɟɬɢɦ, ɱɬɨ ɋɭɞɚɧ ɧɟ ɹɜɥɹɟɬɫɹ ɭɱɚɫɬɧɢɤɨɦ 

ɋɬɚɬɭɬɚ. Ɉɫɧɨɜɧɵɟ ɚɪɝɭɦɟɧɬɵ ɫɬɪɚɧ, ɨɬɤɚɡɵɜɚɸɳɢɯɫɹ ɚɪɟɫɬɨɜɵɜɚɬɶ 

ɩɪɟɡɢɞɟɧɬɚ ɋɭɞɚɧɚ, ɫɜɨɞɢɥɢɫɶ ɤ ɫɥɟɞɭɸɳɟɦɭ. ɉɪɟɠɞɟ ɜɫɟɝɨ, ɨɧɢ 

ɭɬɜɟɪɠɞɚɥɢ, ɱɬɨ Ɉɦɚɪ Ⱥɥɶ-Ȼɚɲɢɪ ɩɨɥɶɡɨɜɚɥɫɹ ɢɦɦɭɧɢɬɟɬɨɦ ratione personae 

ɩɨ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɭ ɜ ɤɚɱɟɫɬɜɟ ɞɟɣɫɬɜɭɸɳɟɝɨ ɝɥɚɜɵ ɝɨɫɭɞɚɪɫɬɜɚ ɢ ɟɝɨ 

ɚɪɟɫɬ, ɧɚɩɪɢɦɟɪ, ɂɨɪɞɚɧɢɟɣ ɧɚɪɭɲɢɥ ɛɵ ɨɛɹɡɚɬɟɥɶɫɬɜɨ ɂɨɪɞɚɧɢɢ ɩɨ 

ɨɛɵɱɧɨɦɭ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɭ ɜ ɨɬɧɨɲɟɧɢɢ ɬɚɤɨɝɨ ɢɦɦɭɧɢɬɟɬɚ.211 Ʉɪɨɦɟ 

ɬɨɝɨ, ɤɚɠɞɨɟ ɝɨɫɭɞɚɪɫɬɜɨ ɩɨɞɱɟɪɤɢɜɚɥɨ, ɱɬɨ ɩɨɫɤɨɥɶɤɭ ɋɭɞɚɧ ɧɟ ɹɜɥɹɟɬɫɹ 

ɭɱɚɫɬɧɢɤɨɦ ɋɬɚɬɭɬɚ, ɨɧ ɧɟ ɨɬɤɚɡɵɜɚɟɬɫɹ ɨɬ ɢɦɦɭɧɢɬɟɬɚ ɫɜɨɢɯ ɞɨɥɠɧɨɫɬɧɵɯ 

ɥɢɰ ɨɬ ɭɝɨɥɨɜɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɋɭɞɚ ɢɥɢ ɞɪɭɝɢɯ ɝɨɫɭɞɚɪɫɬɜ212 ɢ ɢɫɤɥɸɱɟɧɢɟ, 

ɩɪɟɞɭɫɦɨɬɪɟɧɧɨɟ ɜ ɫɬɚɬɶɟ 27 (2), ɜ ɩɪɢɧɰɢɩɟ, ɞɨɥɠɧɨ ɛɵɬɶ ɨɝɪɚɧɢɱɟɧɨ 

ɝɨɫɭɞɚɪɫɬɜɚɦɢ-ɭɱɚɫɬɧɢɤɚɦɢ, ɤɨɬɨɪɵɟ ɩɪɢɧɹɥɢ ɸɪɢɫɞɢɤɰɢɸ ɋɭɞɚ. 

ɉɵɬɚɹɫɶ ɨɛɨɫɧɨɜɚɬɶ ɫɜɨɸ ɩɨɡɢɰɢɸ ɨɬɧɨɫɢɬɟɥɶɧɨ ɩɪɚɜɨɦɟɪɧɨɫɬɢ 

ɨɫɭɳɟɫɬɜɥɟɧɢɹ Ɇɍɋ ɸɪɢɫɞɢɤɰɢɢ ɢ ɨɬɫɭɬɫɬɜɢɹ ɧɚɪɭɲɟɧɢɹ ɩɟɪɫɨɧɚɥɶɧɨɝɨ 

ɢɦɦɭɧɢɬɟɬɚ, ɋɭɞ ɩɪɢɜɨɞɢɬ ɪɚɡɥɢɱɧɵɟ ɚɪɝɭɦɟɧɬɵ. ɉɪɟɠɞɟ ɜɫɟɝɨ, ɨɧ 

ɨɛɪɚɳɚɟɬɫɹ ɤ ɩɪɚɤɬɢɤɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɢ ɫɭɞɨɜ. ɇɚɩɪɢɦɟɪ, ɋɭɞ 

                                                           
209 ICC, Decision regarding Omar Al -Bashir's potential travel to the State of Kuwait, ICC-02/05-01/09-169, 18 
November 2013. 
210 ICC, Decision Regarding the Visit of Omar Hassan Ahmad Al Bashir to the Federal Republic of Ethiopia, 
ICC02/05-01/09-199 29 April 2014. 
211 ICC-02/05-01/09-301-Conf-Anx, p. 3. 
212 Ɍɚɦ ɠɟ, p.4. 
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ɫɨɫɥɚɥɫɹ ɧɚ ɞɟɥɨ ɑɚɪɥɶɡɚ Ɍɟɣɥɨɪɚ, ɝɞɟ ɋɩɟɰɢɚɥɶɧɵɣ ɫɭɞ ɩɨ ɋɶɟɪɪɚ-Ʌɟɨɧɟ 

ɜɵɧɟɫ ɨɛɜɢɧɢɬɟɥɶɧɨɟ ɡɚɤɥɸɱɟɧɢɟ ɩɪɨɬɢɜ Ɍɟɣɥɨɪɚ 7 ɦɚɪɬɚ 2003 ɝɨɞɚ213 ɢ 

ɜɵɞɚɥ ɨɪɞɟɪ ɧɚ ɟɝɨ ɚɪɟɫɬ, ɩɨɤɚ ɨɧ ɟɳɟ ɛɵɥ ɩɪɟɡɢɞɟɧɬɨɦ Ʌɢɛɟɪɢɢ.214 Ɍɟɣɥɨɪ 

ɩɨɞɚɥ ɡɚɹɜɥɟɧɢɟ ɜ ɋɭɞ, ɬɪɟɛɭɹ ɨɫɬɚɧɨɜɢɬɶ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɧɚ ɚɪɟɫɬ ɧɚ ɬɨɦ 

ɨɫɧɨɜɚɧɢɢ, ɱɬɨ Ɍɟɣɥɨɪ ɨɛɥɚɞɚɥ ɢɦɦɭɧɢɬɟɬɨɦ ɩɟɪɟɞ ɋɩɟɰɢɚɥɶɧɵɦ ɋɭɞɨɦ.215 

Ɉɞɧɚɤɨ ɋɭɞ ɨɬɦɟɬɢɥ, ɱɬɨ ɹɜɥɹɹɫɶ ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɫɭɞɨɦ216, ɢ, ɩɨɥɚɝɚɹɫɶ ɧɚ 

ɚɪɝɭɦɟɧɬɵ Ɇɋ ɜ ɞɟɥɟ «Ɉɛ ɨɪɞɟɪɟ ɧɚ ɚɪɟɫɬ» ɨ ɬɨɦ, ɱɬɨ ɧɟɩɪɢɤɨɫɧɨɜɟɧɧɨɫɬɶ 

ɝɥɚɜɵ ɝɨɫɭɞɚɪɫɬɜɚ ɧɟ ɧɚɲɥɚ ɩɪɢɦɟɧɟɧɢɹ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɚɯ217, ɨɧ 

ɩɪɢɲɟɥ ɤ ɜɵɜɨɞɭ, ɱɬɨ ɬɟɩɟɪɶ ɭɫɬɚɧɨɜɥɟɧ ɩɪɢɧɰɢɩ, ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɤɨɬɨɪɵɦ 

ɝɥɚɜɚ ɝɨɫɭɞɚɪɫɬɜɚ ɧɟ ɡɚɳɢɳɟɧ ɨɬ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ 

ɭɝɨɥɨɜɧɨɦ ɬɪɢɛɭɧɚɥɟ.218 ȼɩɨɫɥɟɞɫɬɜɢɢ ɧɟɤɨɬɨɪɵɦɢ ɭɱɟɧɵɦɢ ɫɬɚɥɚ 

ɩɪɨɞɜɢɝɚɬɶɫɹ ɬɚɤ ɧɚɡɵɜɚɟɦɚɹ «ɞɨɤɬɪɢɧɚ Ɍɟɣɥɨɪɚ», ɤɨɬɨɪɚɹ ɝɥɚɫɢɬ ɨ ɬɨɦ, ɱɬɨ 

ɩɟɪɟɞ ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɫɭɞɨɦ ɧɢ ɭ ɤɨɝɨ ɧɟɬ ɢɦɦɭɧɢɬɟɬɨɜ. 

ɉɪɟɠɞɟ ɜɫɟɝɨ, ɨɬɦɟɬɢɦ, ɱɬɨ ɞɚɧɧɨɟ ɪɟɲɟɧɢɟ ɋɩɟɰɢɚɥɶɧɨɝɨ ɋɭɞɚ ɧɟ ɪɚɡ 

ɩɨɞɜɟɪɝɚɥɨɫɶ ɤɪɢɬɢɤɟ ɡɚ ɧɟɜɟɪɧɵɟ ɜɵɜɨɞɵ ɢ ɧɟɩɪɚɜɢɥɶɧɨɟ ɩɪɢɦɟɧɟɧɢɟ ɧɨɪɦ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ.219 Ɇɋ ɈɈɇ ɜ ɞɟɥɟ «Ɉɪɞɟɪ ɧɚ ɚɪɟɫɬ» ɡɚɤɪɟɩɢɥ 

ɩɪɚɜɢɥɨ ɨ ɬɨɦ, ɱɬɨ ɥɢɰɨ, ɨɛɥɚɞɚɸɳɟɟ ɩɟɪɫɨɧɚɥɶɧɵɦ ɢɦɦɭɧɢɬɟɬɨɦ, ɦɨɠɟɬ 

ɛɵɬɶ ɫɭɞɢɦɨ ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɫɭɞɨɦ, ɧɨ ɬɨɥɶɤɨ ɬɨɝɞɚ, ɤɨɝɞɚ ɭ ɷɬɨɝɨ ɫɭɞɚ ɟɫɬɶ 

ɫɨɨɬɜɟɬɫɬɜɭɸɳɚɹ ɸɪɢɫɞɢɤɰɢɹ. ɋɚɦ ɩɨ ɫɟɛɟ ɦɟɠɞɭɧɚɪɨɞɧɵɣ ɯɚɪɚɤɬɟɪ ɫɭɞɚ ɧɟ 

ɨɬɦɟɧɹɟɬ ɩɟɪɫɨɧɚɥɶɧɵɟ ɢɦɦɭɧɢɬɟɬɵ ɥɢɰ.220 

Ɍɚɤɠɟ ɋɭɞ ɫɨɫɥɚɥɫɹ ɧɚ ɚɪɝɭɦɟɧɬ ɨ ɬɨɦ, ɱɬɨ ɋɬɚɬɭɬ ɫɟɝɨɞɧɹ ɧɚɫɱɢɬɵɜɚɟɬ 

123 ɝɨɫɭɞɚɪɫɬɜɚ-ɭɱɚɫɬɧɢɤɚ, ɢ ɜɫɟ ɨɧɢ ɫɨɝɥɚɫɢɥɢɫɶ ɫ ɥɢɲɟɧɢɟɦ ɢɯ ɜɵɫɲɢɯ 

ɞɨɥɠɧɨɫɬɧɵɯ ɥɢɰ ɥɸɛɨɝɨ ɢɦɦɭɧɢɬɟɬɚ, ɤɨɬɨɪɵɣ ɨɧɢ ɢɦɟɥɢ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ 

                                                           
213 SCSL, The Prosecutor against Charles Ghankay Taylor, 7 March 2003, SCSL-2003-01-I. 
214 SCSL, The Prosecutor against Charles Ghankay Taylor, ‘Warrant of arrest and order for transfer and detention’. 
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ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɩɪɚɜɨɦ.221 Ʉɪɨɦɟ ɬɨɝɨ, ɧɟɤɨɬɨɪɵɟ ɝɨɫɭɞɚɪɫɬɜɚ, ɤɨɬɨɪɵɟ ɧɟ 

ɩɪɢɫɨɟɞɢɧɢɥɢɫɶ ɤ ɋɭɞɭ, ɞɜɚɠɞɵ ɪɚɡɪɟɲɚɥɢ ɩɟɪɟɞɚɜɚɬɶ ɫɢɬɭɚɰɢɢ ɜ ɋɭɞ ɜ 

ɪɟɡɨɥɸɰɢɹɯ ɋɨɜɟɬɚ Ȼɟɡɨɩɚɫɧɨɫɬɢ ɈɈɇ, ɧɟɫɨɦɧɟɧɧɨ, ɡɧɚɹ, ɱɬɨ ɷɬɢ ɨɛɪɚɳɟɧɢɹ 

ɦɨɝɭɬ ɜɤɥɸɱɚɬɶ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ ɝɥɚɜ ɝɨɫɭɞɚɪɫɬɜ, ɤɨɬɨɪɵɟ ɨɛɵɱɧɨ 

ɦɨɝɭɬ ɢɦɟɬɶ ɢɦɦɭɧɢɬɟɬ ɨɬ ɜɧɭɬɪɟɧɧɟɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ.222 Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, 

ɋɭɞ ɫɞɟɥɚɥ ɜɵɜɨɞ, ɱɬɨ ɩɪɢɜɟɪɠɟɧɧɨɫɬɶ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɨɨɛɳɟɫɬɜɚ ɤ ɨɬɤɚɡɭ 

ɨɬ ɢɦɦɭɧɢɬɟɬɚ ɜ ɨɛɫɬɨɹɬɟɥɶɫɬɜɚɯ, ɤɨɝɞɚ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɫɭɞɵ ɞɨɛɢɜɚɸɬɫɹ 

ɚɪɟɫɬɚ ɡɚ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ, ɞɨɫɬɢɝɥɚ ɤɪɢɬɢɱɟɫɤɨɣ ɦɚɫɫɵ. ȿɫɥɢ 

ɤɨɝɞɚ-ɥɢɛɨ ɛɵɥɨ ɞɨɩɭɫɬɢɦɨ ɝɨɜɨɪɢɬɶ ɨɛ ɢɦɦɭɧɢɬɟɬɟ ɝɥɚɜɵ ɝɨɫɭɞɚɪɫɬɜɚ, ɬɨ, 

ɛɟɡɭɫɥɨɜɧɨ, ɜ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ ɭɠɟ ɧɟɭɦɟɫɬɧɨ ɝɨɜɨɪɢɬɶ ɨ ɬɨɦ, ɱɬɨ ɜ ɞɚɧɧɨɦ 

ɤɨɧɬɟɤɫɬɟ ɩɪɢɦɟɧɹɟɬɫɹ ɢɦɦɭɧɢɬɟɬ ɨɛɵɱɧɨɝɨ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ.223 

Ⱦɚɧɧɵɣ ɚɪɝɭɦɟɧɬ ɋɭɞɚ ɧɟɥɶɡɹ ɫɱɢɬɚɬɶ ɨɛɨɫɧɨɜɚɧɧɵɦ, ɬɚɤ ɤɚɤ ɟɫɥɢ 123 

ɝɨɫɭɞɚɪɫɬɜɚ ɨɬɤɚɡɚɥɢɫɶ ɨɬ ɫɜɨɢɯ ɢɦɦɭɧɢɬɟɬɨɜ, ɬɨ ɷɬɨ ɚɜɬɨɦɚɬɢɱɟɫɤɢ ɧɟ 

ɜɥɟɱɟɬ ɭɬɪɚɬɭ ɢɦɦɭɧɢɬɟɬɨɜ ɜɫɟɯ ɞɪɭɝɢɯ ɝɨɫɭɞɚɪɫɬɜ. 

ɇɚɢɛɨɥɟɟ ɚɪɝɭɦɟɧɬɢɪɨɜɚɧɧɨɣ ɜɵɝɥɹɞɢɬ ɩɨɡɢɰɢɹ ɫɭɞɚ ɨ ɬɨɦ, ɱɬɨ 

ɪɟɡɨɥɸɰɢɹ ɋȻ ɈɈɇ ɨɬɦɟɧɢɥɚ ɢɦɦɭɧɢɬɟɬ ɞɟɣɫɬɜɭɸɳɟɝɨ ɩɪɟɡɢɞɟɧɬɚ ɋɭɞɚɧɚ. 

ɉɪɢɧɢɦɚɹ ɪɟɡɨɥɸɰɢɸ, ɋȻ ɈɈɇ ɩɨɫɬɚɧɨɜɢɥ, ɱɬɨ ɩɪɚɜɢɬɟɥɶɫɬɜɨ ɋɭɞɚɧɚ ɛɭɞɟɬ 

ɜ ɩɨɥɧɨɣ ɦɟɪɟ ɫɨɬɪɭɞɧɢɱɚɬɶ ɢ ɨɤɚɡɵɜɚɬɶ ɥɸɛɭɸ ɧɟɨɛɯɨɞɢɦɭɸ ɩɨɦɨɳɶ ɋɭɞɭ. 

ɉɨɫɤɨɥɶɤɭ ɢɦɦɭɧɢɬɟɬ Ɉɦɚɪɚ Ⱥɥɶ-Ȼɚɲɢɪɚ, ɹɜɥɹɸɬɫɹ ɩɪɨɰɟɫɫɭɚɥɶɧɵɦ 

ɩɪɟɩɹɬɫɬɜɢɟɦ ɞɥɹ ɫɭɞɟɛɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ ɜ ɋɭɞɟ, ɫɨɬɪɭɞɧɢɱɟɫɬɜɨ, 

ɩɪɟɞɭɫɦɨɬɪɟɧɧɨɟ ɜ ɭɤɚɡɚɧɧɨɣ ɪɟɡɨɥɸɰɢɢ, ɞɨɥɠɧɨ ɛɵɥɨ ɭɫɬɪɚɧɢɬɶ ɥɸɛɵɟ 

ɩɨɦɟɯɢ ɞɥɹ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ, ɜɤɥɸɱɚɹ ɨɬɦɟɧɭ ɢɦɦɭɧɢɬɟɬɚ. Ʌɸɛɨɟ ɞɪɭɝɨɟ 

ɬɨɥɤɨɜɚɧɢɟ ɫɞɟɥɚɥɨ ɛɵ ɛɟɫɫɦɵɫɥɟɧɧɵɦ ɪɟɲɟɧɢɟ ɋȻ ɈɈɇ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, 

ɯɨɬɹ ɫɬɚɬɶɹ 27 ɋɬɚɬɭɬɚ ɢ ɤɚɫɚɟɬɫɹ ɨɬɧɨɲɟɧɢɣ ɦɟɠɞɭ ɫɭɞɨɦ ɢ ɝɨɫɭɞɚɪɫɬɜɨɦ-

ɭɱɚɫɬɧɢɤɨɦ, ɨɧɚ ɬɚɤɠɟ ɜ ɢɫɤɥɸɱɢɬɟɥɶɧɵɯ ɫɥɭɱɚɹɯ ɪɟɝɭɥɢɪɭɟɬ ɨɬɧɨɲɟɧɢɹ 

ɦɟɠɞɭ ɫɭɞɨɦ ɢ ɝɨɫɭɞɚɪɫɬɜɨɦ, ɧɟ ɹɜɥɹɸɳɢɦɫɹ ɭɱɚɫɬɧɢɤɨɦ ɋɬɚɬɭɬɚ, ɟɫɥɢ 

                                                           
221 ICC, Corrigendum to the Decision Pursuant to Article 87(7) of the Rome Statute on the Failure by the Republic 
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ɫɢɬɭɚɰɢɹ ɞɚɧɧɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ ɛɵɥɚ ɩɟɪɟɞɚɧɚ ɋȻ ɈɈɇ ɜ Ɇɍɋ.224 

ɋɨɨɬɜɟɬɫɬɜɟɧɧɨ, ɝɨɫɭɞɚɪɫɬɜɨ, ɫɜɹɡɚɧɧɨɟ ɪɟɡɨɥɸɰɢɟɣ ɋȻ ɈɈɇ ɧɟ ɦɨɠɟɬ ɧɢ 

ɩɪɟɬɟɧɞɨɜɚɬɶ ɧɚ ɢɦɦɭɧɢɬɟɬ ɜ ɨɬɧɨɲɟɧɢɢ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ ɋɭɞɚ, 

ɩɨɫɤɨɥɶɤɭ ɪɟɡɨɥɸɰɢɹ ɧɚɥɨɠɢɥɚ ɧɚ ɋɭɞɚɧ ɬɚɤɨɟ ɠɟ ɨɛɹɡɚɬɟɥɶɫɬɜɨ, ɱɬɨ ɢ 

Ɋɢɦɫɤɢɣ ɫɬɚɬɭɬ ɧɚɥɚɝɚɟɬ ɧɚ ɝɨɫɭɞɚɪɫɬɜ-ɭɱɚɫɬɧɢɤɨɜ, ɜ ɬɨɦ ɱɢɫɥɟ, ɤɚɫɚɬɟɥɶɧɨ 

ɩɪɢɦɟɧɢɦɨɫɬɢ ɫɬɚɬɶɢ 27(2) ɋɬɚɬɭɬɚ.  

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɟɫɥɢ ɫɢɬɭɚɰɢɹ ɩɟɪɟɞɚɟɬɫɹ ɜ Ɇɍɋ ɨɬ ɋȻ ɈɈɇ, 

ɩɨɬɟɧɰɢɚɥɶɧɨ Ɇɍɋ ɨɛɥɚɞɚɟɬ ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɤɚɠɞɨɝɨ ɥɢɰɚ, 

ɧɟɡɚɜɢɫɢɦɨ ɨɬ ɟɝɨ ɩɨɥɨɠɟɧɢɹ ɢ ɧɚɥɢɱɢɹ ɢɦɦɭɧɢɬɟɬɨɜ. ɂɧɚɹ ɚɪɝɭɦɟɧɬɚɰɢɹ 

Ɇɍɋ ɜ ɨɬɧɨɲɟɧɢɢ ɬɨɝɨ, ɱɬɨ ɫɥɨɠɢɜɲɚɹɫɹ ɫɭɞɟɛɧɚɹ ɩɪɚɤɬɢɤɚ 

ɫɜɢɞɟɬɟɥɶɫɬɜɭɟɬ ɨ ɬɨɦ, ɱɬɨ ɢɦɦɭɧɢɬɟɬɵ ɝɥɚɜ ɝɨɫɭɞɚɪɫɬɜ ɧɟ ɩɪɢɦɟɧɢɦɵ ɩɟɪɟɞ 

ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɫɭɞɨɦ, ɜɢɞɢɬɫɹ ɧɟɫɨɫɬɨɹɬɟɥɶɧɨɣ ɩɨ ɧɟɫɤɨɥɶɤɢɦ ɩɪɢɱɢɧɚɦ. 

ɉɪɟɠɞɟ ɜɫɟɝɨ, ɧɟɨɛɯɨɞɢɦɨ ɨɛɪɚɬɢɬɶ ɜɧɢɦɚɧɢɟ ɧɚ ɩɪɢɪɨɞɭ ɫɭɞɟɛɧɵɯ ɨɪɝɚɧɨɜ, 

ɩɪɚɤɬɢɤɭ ɤɨɬɨɪɵɯ Ɇɍɋ ɚɧɚɥɢɡɢɪɭɟɬ. ɇɚɩɪɢɦɟɪ, ɋɩɟɰɢɚɥɶɧɵɣ ɫɭɞ ɩɨ 

ɋɶɟɪɪɚ-Ʌɟɨɧɟ ɛɵɥ ɫɨɡɞɚɧ ɧɚ ɨɫɧɨɜɚɧɢɢ ɫɨɝɥɚɲɟɧɢɹ ɦɟɠɞɭ ɈɈɇ ɢ ɋɶɟɪɪɚ-

Ʌɟɨɧɟ. ȼ ɫɜɨɸ ɨɱɟɪɟɞɶ, Ɇɍɋ ɨɫɧɨɜɚɧ ɧɚ ɞɨɝɨɜɨɪɟ ɦɟɠɞɭ ɜɫɟɦɢ ɟɝɨ 

ɝɨɫɭɞɚɪɫɬɜɚɦɢ-ɭɱɚɫɬɧɢɤɚɦɢ. ȼ ɷɬɨɦ ɤɥɸɱɟ, ɟɫɥɢ ɭ ɨɬɞɟɥɶɧɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ 

ɤɚɤ ɬɚɤɨɜɨɝɨ ɧɟɬ ɩɨɥɧɨɦɨɱɢɣ ɢɝɧɨɪɢɪɨɜɚɬɶ ɩɟɪɫɨɧɚɥɶɧɵɣ ɢɦɦɭɧɢɬɟɬ 

ɬɪɟɬɶɟɝɨ ɝɨɫɭɞɚɪɫɬɜɚ ɛɟɡ ɟɝɨ ɫɨɝɥɚɫɢɹ, ɬɨ ɪɟɲɢɜ ɫɨɡɞɚɬɶ ɫɨɜɦɟɫɬɧɨ ɫ ɞɪɭɝɢɦ 

ɝɨɫɭɞɚɪɫɬɜɨɦ ɫɭɞɟɛɧɵɣ ɨɪɝɚɧ, ɨɧɢ ɧɟ ɦɨɝɭɬ ɧɚɞɟɥɢɬɶ ɟɝɨ ɩɨɥɧɨɦɨɱɢɹɦɢ, 

ɤɨɬɨɪɵɦɢ ɧɟ ɨɛɥɚɞɚɸɬ ɫɚɦɢ.225 Ʉɚɤ ɝɥɚɫɢɬ ɢɡɜɟɫɬɧɨɟ ɩɪɚɜɢɥɨ nemo dat quod 

non habet - ɧɢɤɬɨ ɧɟ ɦɨɠɟɬ ɞɚɬɶ ɬɨɝɨ, ɱɟɝɨ ɭ ɧɟɝɨ ɧɟɬ. ɉɨɞɜɨɞɹ ɢɬɨɝ 

ɜɵɲɟɫɤɚɡɚɧɧɨɦɭ, ɨɬɦɟɬɢɦ, ɱɬɨ ɯɨɬɹ ɋɭɞ ɢ ɫɫɵɥɚɟɬɫɹ ɧɚ ɩɪɚɤɬɢɤɭ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɢ ɢɧɵɯ ɫɭɞɟɛɧɵɯ ɨɪɝɚɧɨɜ, ɨɧ ɧɟ ɭɱɢɬɵɜɚɟɬ 

ɮɚɤɬɢɱɟɫɤɢɟ ɨɛɫɬɨɹɬɟɥɶɫɬɜɚ ɤɚɠɞɨɝɨ ɞɟɥɚ, ɧɟ ɚɧɚɥɢɡɢɪɭɟɬ ɜɵɜɨɞɵ ɫɭɞɟɛɧɵɯ 

ɨɪɝɚɧɨɜ ɧɚ ɩɪɟɞɦɟɬ ɢɯ ɫɨɨɬɜɟɬɫɬɜɢɹ ɧɨɪɦɚɦ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɚ ɬɚɤɠɟ 

ɢɝɧɨɪɢɪɭɟɬ ɯɚɪɚɤɬɟɪ ɢ ɩɪɢɪɨɞɭ ɬɚɤɢɯ ɫɭɞɟɛɧɵɯ ɨɪɝɚɧɨɜ. ɇɟɫɦɨɬɪɹ ɧɚ 
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ɜɵɜɨɞɵ ɋɭɞɚ, ɜ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ ɨɬɫɭɬɫɬɜɭɟɬ ɪɟɥɟɜɚɧɬɧɚɹ ɩɪɚɤɬɢɤɚ, 

ɞɨɤɚɡɵɜɚɸɳɚɹ ɚɜɬɨɦɚɬɢɱɟɫɤɭɸ ɨɬɦɟɧɭ ɩɟɪɫɨɧɚɥɶɧɨɝɨ ɢɦɦɭɧɢɬɟɬɚ ɭ ɥɢɰɚ, 

ɤɨɬɨɪɨɟ ɩɪɟɞɫɬɚɥɨ ɩɟɪɟɞ ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɫɭɞɨɦ. ȼ ɬɚɤɨɣ ɫɢɬɭɚɰɢɢ 

ɧɟɨɛɯɨɞɢɦɨ ɚɧɚɥɢɡɢɪɨɜɚɬɶ ɨɫɧɨɜɚɧɢɹ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɬɚɤɢɦ ɫɭɞɨɦ ɫɜɨɟɣ 

ɸɪɢɫɞɢɤɰɢɢ. 
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Зɚɤɥɸɱɟɧɢɟ 
ɉɪɨɚɧɚɥɢɡɢɪɨɜɚɜ ɪɟɲɟɧɢɹ ɧɚɰɢɨɧɚɥɶɧɵɯ, ɪɟɝɢɨɧɚɥɶɧɵɯ ɢ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɨɪɝɚɧɨɜ, ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɞɨɝɨɜɨɪɵ, 

ɞɨɤɬɪɢɧɚɥɶɧɵɟ ɢɫɬɨɱɧɢɤɢ, ɤɨɬɨɪɵɟ ɨɬɪɚɠɚɸɬ ɪɚɡɥɢɱɧɵɟ ɚɫɩɟɤɬɵ 

ɨɫɭɳɟɫɬɜɥɟɧɢɹ  Ɇɟɠɞɭɧɚɪɨɞɧɵɦ ɭɝɨɥɨɜɧɵɦ ɫɭɞɨɦ ɸɪɢɫɞɢɤɰɢɢ, ɚɜɬɨɪ 

ɩɪɢɲёɥ ɤ ɫɥɟɞɭɸɳɢɦ ɜɵɜɨɞɚɦ: 

1. Ɇɟɠɞɭɧɚɪɨɞɧɵɟ ɩɪɟɫɬɭɩɥɟɧɢɹ ɩɨɫɹɝɚɸɬ ɧɚ ɦɟɠɞɭɧɚɪɨɞɧɵɣ 

ɩɪɚɜɨɩɨɪɹɞɨɤ ɜ ɰɟɥɨɦ, ɢ ɨɫɧɨɜɧɵɦ ɫɪɟɞɫɬɜɨɦ ɛɨɪɶɛɵ ɫ ɬɚɤɢɦɢ 

ɩɪɟɫɬɭɩɥɟɧɢɹɦɢ ɹɜɥɹɸɬɫɹ ɧɚɰɢɨɧɚɥɶɧɵɟ ɫɭɞɵ. Ƚɨɫɭɞɚɪɫɬɜɚ ɦɨɝɭɬ 

ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ, ɨɫɧɨɜɵɜɚɹɫɶ ɧɚ ɪɚɡɥɢɱɧɵɯ ɩɪɢɧɰɢɩɚɯ, 

ɨɫɧɨɜɧɵɦɢ ɢɡ ɤɨɬɨɪɵɯ ɹɜɥɹɸɬɫɹ: ɩɪɢɧɰɢɩ ɝɪɚɠɞɚɧɫɬɜɚ, ɬɟɪɪɢɬɨɪɢɚɥɶɧɵɣ ɢ 

ɩɪɢɧɰɢɩ ɭɧɢɜɟɪɫɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ. Ƚɨɫɭɞɚɪɫɬɜɚ ɢɦɟɸɬ ɩɪɚɜɨ ɨɬɫɬɚɢɜɚɬɶ 

ɭɧɢɜɟɪɫɚɥɶɧɭɸ ɸɪɢɫɞɢɤɰɢɸ ɜ ɨɬɧɨɲɟɧɢɢ ɜɨɟɧɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ, 

ɩɪɟɫɬɭɩɥɟɧɢɣ ɩɪɨɬɢɜ ɱɟɥɨɜɟɱɧɨɫɬɢ, ɝɟɧɨɰɢɞɚ ɢ ɩɵɬɨɤ, ɩɨɫɤɨɥɶɤɭ ɷɬɢ 

ɩɪɟɫɬɭɩɥɟɧɢɹ ɨɩɪɟɞɟɥɟɧɵ ɜ ɨɛɵɱɧɨɦ ɩɪɚɜɟ. Ɉɞɧɚɤɨ ɬɚɤɚɹ ɸɪɢɫɞɢɤɰɢɹ 

ɨɝɪɚɧɢɱɟɧɚ ɩɟɪɫɨɧɚɥɶɧɵɦɢ ɢɦɦɭɧɢɬɟɬɚɦɢ, ɤɨɬɨɪɵɟ ɧɨɫɹɬ ɚɛɫɨɥɸɬɧɵɣ 

ɯɚɪɚɤɬɟɪ ɢ ɩɪɟɞɨɫɬɚɜɥɹɸɬ ɫɜɨɢɦ ɧɨɫɢɬɟɥɹɦ ɩɨɥɧɭɸ ɧɟɩɪɢɤɨɫɧɨɜɟɧɧɨɫɬɶ ɨɬ 

ɸɪɢɫɞɢɤɰɢɢ ɞɪɭɝɢɯ ɝɨɫɭɞɚɪɫɬɜ. 

2. Ɉɫɧɨɜɧɵɟ ɩɪɨɛɥɟɦɵ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɝɨɫɭɞɚɪɫɬɜɚɦɢ ɢɯ ɸɪɢɫɞɢɤɰɢɣ 

ɜɤɥɸɱɚɸɬ: ɢɡɛɢɪɚɬɟɥɶɧɨɫɬɶ ɢ ɧɟɠɟɥɚɧɢɟ ɩɪɟɫɥɟɞɨɜɚɬɶ ɜ ɫɭɞɟɛɧɨɦ ɩɨɪɹɞɤɟ 

ɫɨɛɫɬɜɟɧɧɵɯ ɝɪɚɠɞɚɧ, ɧɚɪɭɲɟɧɢɟ ɝɨɫɭɞɚɪɫɬɜɚɦɢ ɝɚɪɚɧɬɢɣ ɫɩɪɚɜɟɞɥɢɜɨɝɨ 

ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ, ɧɟɠɟɥɚɧɢɟ ɝɨɫɭɞɚɪɫɬɜ ɨɤɚɡɵɜɚɬɶ ɩɨɦɨɳɶ ɜ 

ɩɪɨɜɟɞɟɧɢɢ ɪɚɫɫɥɟɞɨɜɚɧɢɣ, ɩɪɟɞɨɫɬɚɜɥɟɧɢɢ ɞɨɤɚɡɚɬɟɥɶɫɬɜ ɢɥɢ ɜɵɞɚɱɟ 

ɩɨɞɨɡɪɟɜɚɟɦɵɯ. ȼɨɩɪɨɫ ɨɛ ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɬɟɦ ɢɥɢ ɢɧɵɦ ɝɨɫɭɞɚɪɫɬɜɨɦ 

ɸɪɢɫɞɢɤɰɢɢ ɫɜɨɞɢɬɫɹ ɤ ɫɨɬɪɭɞɧɢɱɟɫɬɜɭ ɜ ɪɚɦɤɚɯ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɞɨɝɨɜɨɪɧɵɯ ɨɛɹɡɚɬɟɥɶɫɬɜ ɢɥɢ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɜɟɠɥɢɜɨɫɬɢ.  

3. ɋɨɡɞɚɧɢɟ Ɇɍɋ ɫ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɭɝɨɥɨɜɧɨɣ ɸɪɢɫɞɢɤɰɢɟɣ ɢ 

ɩɨɞɩɢɫɚɧɢɟ Ɋɢɦɫɤɨɝɨ ɫɬɚɬɭɬɚ ɩɨɫɥɭɠɢɥɨ ɪɚɡɜɢɬɢɸ ɢ ɤɨɞɢɮɢɤɚɰɢɢ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɚ. ɘɪɢɫɞɢɤɰɢɹ Ɇɍɋ ɹɜɥɹɟɬɫɹ 

ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɣ ɢ ɨɫɧɨɜɚɧɚ ɧɟ ɬɨɥɶɤɨ ɧɚ ɩɪɢɡɧɚɧɢɢ ɩɟɪɜɨɫɬɟɩɟɧɧɨɣ ɪɨɥɢ 
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ɸɪɢɫɞɢɤɰɢɢ ɝɨɫɭɞɚɪɫɬɜ, ɧɨ ɢ ɧɚ ɩɪɚɤɬɢɱɟɫɤɢɯ ɫɨɨɛɪɚɠɟɧɢɹɯ ɷɮɮɟɤɬɢɜɧɨɫɬɢ 

ɢ ɞɟɣɫɬɜɟɧɧɨɫɬɢ, ɩɨɫɤɨɥɶɤɭ ɢɦɟɧɧɨ ɝɨɫɭɞɚɪɫɬɜɚ, ɤɚɤ ɩɪɚɜɢɥɨ, ɢɦɟɸɬ ɞɨɫɬɭɩ 

ɤ ɞɨɤɚɡɚɬɟɥɶɫɬɜɚɦ, ɫɜɢɞɟɬɟɥɹɦ, ɢ ɭ ɧɢɯ ɬɚɤɠɟ ɟɫɬɶ ɧɟɨɛɯɨɞɢɦɵɟ ɪɟɫɭɪɫɵ ɞɥɹ 

ɩɪɨɜɟɞɟɧɢɹ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ. Ɇɟɠɞɭɧɚɪɨɞɧɵɣ ɭɝɨɥɨɜɧɵɣ ɫɭɞ ɹɜɥɹɟɬɫɹ ɥɢɲɶ 

ɨɞɧɢɦ ɢɡ ɫɩɨɫɨɛɨɜ ɨɛɟɫɩɟɱɟɧɢɹ ɫɨɛɥɸɞɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ 

ɩɪɚɜɚ.  

4. ɇɟɫɦɨɬɪɹ ɧɚ ɩɟɪɜɨɧɚɱɚɥɶɧɨɟ ɩɪɟɞɫɬɚɜɥɟɧɢɟ ɨ ɬɨɦ, ɱɬɨ ɩɚɪɚɦɟɬɪɵ 

ɪɟɠɢɦɚ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ Ɇɍɋ ɛɵɥɢ ɱɟɬɤɨ ɨɩɪɟɞɟɥɟɧɵ ɧɚ Ɋɢɦɫɤɨɣ 

ɤɨɧɮɟɪɟɧɰɢɢ, ɜɡɚɢɦɨɞɟɣɫɬɜɢɟ ɋɭɞɚ ɫ ɜɧɭɬɪɟɧɧɢɦɢ ɸɪɢɫɞɢɤɰɢɹɦɢ ɩɨɪɨɞɢɥɨ 

ɪɹɞ ɩɪɚɜɨɜɵɯ ɢ ɩɨɥɢɬɢɱɟɫɤɢɯ ɩɪɨɛɥɟɦ. Ɍɚɤ, ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɶ ɜ ɤɚɱɟɫɬɜɟ 

ɬɟɯɧɢɱɟɫɤɨɣ ɩɪɢɟɦɥɟɦɨɫɬɢ ɞɟɥɚ ɜ Ɇɍɋ ɡɚɤɪɟɩɥɟɧɚ ɜ ɫɬɚɬɶɟ 17 ɋɬɚɬɭɬɚ. Ɇɍɋ 

ɩɪɢɦɟɧɹɟɬ «ɬɟɫɬ ɧɚ ɛɟɡɞɟɣɫɬɜɢɟ» ɞɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɨɰɟɧɢɬɶ ɩɪɢɟɦɥɟɦɨɫɬɶ 

ɞɟɥɚ. Ⱦɟɥɨ ɛɭɞɟɬ ɩɪɢɟɦɥɟɦɨ ɬɨɥɶɤɨ ɬɨɝɞɚ, ɟɫɥɢ ɝɨɫɭɞɚɪɫɬɜɨ ɧɟ ɠɟɥɚɟɬ ɢɥɢ ɧɟ 

ɫɩɨɫɨɛɧɨ ɩɪɨɜɨɞɢɬɶ ɧɚɰɢɨɧɚɥɶɧɵɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ. ȼɵɹɜɥɹɹ ɜ ɤɚɤɨɦ-ɥɢɛɨ 

ɤɨɧɤɪɟɬɧɨɦ ɞɟɥɟ ɧɟɠɟɥɚɧɢɟ ɝɨɫɭɞɚɪɫɬɜɚ, ɋɭɞ  ɭɱɢɬɵɜɚɟɬ ɪɚɡɥɢɱɧɵɟ 

ɮɚɤɬɨɪɵ, ɜɤɥɸɱɚɹ ɧɟɨɛɨɫɧɨɜɚɧɧɵɟ ɡɚɞɟɪɠɤɢ ɫ ɩɪɨɜɟɞɟɧɢɟɦ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ, 

ɩɨɪɹɞɨɤ ɩɪɨɜɟɞɟɧɢɹ ɧɚɰɢɨɧɚɥɶɧɨɝɨ ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ, ɚ ɬɚɤɠɟ 

ɚɧɚɥɢɡ ɬɨɝɨ, ɛɵɥɨ ɥɢ ɨɧɨ ɧɟɡɚɜɢɫɢɦɵɦ ɢ ɛɟɫɩɪɢɫɬɪɚɫɬɧɵɦ. ɇɚɰɢɨɧɚɥɶɧɨɟ 

ɪɚɫɫɥɟɞɨɜɚɧɢɟ ɞɥɹ ɰɟɥɟɣ ɫɬɚɬɶɢ 17 ɞɨɥɠɧɨ ɜɥɟɱɶ ɡɚ ɫɨɛɨɣ ɩɪɢɧɹɬɢɟ 

ɤɨɧɤɪɟɬɧɵɯ ɦɟɪ, ɧɚɩɪɚɜɥɟɧɧɵɯ ɧɚ ɨɩɪɟɞɟɥɟɧɢɟ ɬɨɝɨ, ɨɬɜɟɬɫɬɜɟɧɧɵ ɥɢ 

ɩɨɞɨɡɪɟɜɚɟɦɵɟ ɡɚ ɫɨɨɬɜɟɬɫɬɜɭɸɳɟɟ ɩɨɜɟɞɟɧɢɟ. ȼɵɹɜɥɹɹ ɧɟɫɩɨɫɨɛɧɨɫɬɶ 

ɝɨɫɭɞɚɪɫɬɜɚ ɩɪɨɜɨɞɢɬɶ ɜɧɭɬɪɟɧɧɢɟ ɪɚɫɫɥɟɞɨɜɚɧɢɹ ɢ ɫɭɞɟɛɧɵɟ ɩɪɟɫɥɟɞɨɜɚɧɢɹ, 

ɋɭɞ ɨɰɟɧɢɜɚɟɬ ɟɟ ɫɩɨɫɨɛɧɨɫɬɶ ɪɚɫɫɥɟɞɨɜɚɬɶ ɞɟɥɨ ɢ ɩɪɟɫɥɟɞɨɜɚɬɶ ɥɢɰ ɜ 

ɫɭɞɟɛɧɨɦ ɩɨɪɹɞɤɟ. Ȼɟɡɞɟɣɫɬɜɢɟ ɠɟ ɝɨɫɭɞɚɪɫɬɜɚ, ɨɛɥɚɞɚɸɳɟɝɨ ɸɪɢɫɞɢɤɰɢɟɣ, 

ɞɟɥɚɟɬ ɞɟɥɨ ɩɪɢɟɦɥɟɦɵɦ ɞɥɹ ɋɭɞɚ. 

5. Ⱦɥɹ ɩɨɥɧɨɣ ɪɟɚɥɢɡɚɰɢɢ ɩɪɢɧɰɢɩɚ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ Ɇɍɋ 

ɭɫɬɚɧɚɜɥɢɜɚɟɬ ɬɪɟɛɨɜɚɧɢɹ ɤ ɫɨɞɟɪɠɚɧɢɸ ɫɭɞɟɛɧɵɯ ɚɤɬɨɜ ɧɚɰɢɨɧɚɥɶɧɵɯ 

ɫɭɞɨɜ, ɤɨɬɨɪɵɟ ɞɨɥɠɧɵ ɛɵɬɶ ɨɤɨɧɱɚɬɟɥɶɧɵɦɢ ɢ ɩɪɢɨɛɪɟɫɬɢ ɫɢɥɭ res judicata, 

ɩɪɢɡɧɚɜɚɹ ɩɟɪɜɨɫɬɟɩɟɧɧɭɸ ɪɨɥɶ ɝɨɫɭɞɚɪɫɬɜ ɜ ɪɚɫɫɥɟɞɨɜɚɧɢɢ ɢ ɪɚɫɫɦɨɬɪɟɧɢɢ 
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ɞɟɥ ɜ ɪɚɦɤɚɯ ɢɯ ɫɨɛɫɬɜɟɧɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, ɱɬɨ ɩɨɡɜɨɥɹɟɬ ɧɚɰɢɨɧɚɥɶɧɵɦ 

ɫɭɞɚɦ ɨɫɭɳɟɫɬɜɥɹɬɶ ɷɮɮɟɤɬɢɜɧɨɟ ɫɭɞɟɛɧɨɟ ɩɪɟɫɥɟɞɨɜɚɧɢɟ. 

6. Ɋɨɥɶ ɋɭɞɚ ɫɨɫɬɨɢɬ ɧɟ ɜ ɬɨɦ, ɱɬɨɛɵ ɩɟɪɟɫɦɚɬɪɢɜɚɬɶ ɪɟɲɟɧɢɹ 

ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɨɜ ɞɥɹ ɨɩɪɟɞɟɥɟɧɢɹ ɬɨɝɨ, ɩɪɚɜɢɥɶɧɨ ɥɢ ɷɬɢ ɫɭɞɵ 

ɩɪɢɦɟɧɹɸɬ ɧɚɰɢɨɧɚɥɶɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ. ɋɭɞ ɞɨɥɠɟɧ ɩɪɢɧɹɬɶ prima facie 

ɨɛɨɫɧɨɜɚɧɧɨɫɬɶ ɢ ɞɟɣɫɬɜɢɬɟɥɶɧɨɫɬɶ ɪɟɲɟɧɢɣ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɨɜ, ɟɫɥɢ 

ɬɨɥɶɤɨ ɧɟ ɩɪɟɞɫɬɚɜɥɟɧɵ ɭɛɟɞɢɬɟɥɶɧɵɟ ɞɨɤɚɡɚɬɟɥɶɫɬɜɚ, ɫɜɢɞɟɬɟɥɶɫɬɜɭɸɳɢɟ 

ɨɛ ɢɧɨɦ. ȼ ɤɨɦɩɟɬɟɧɰɢɸ ɋɭɞɚ ɜɯɨɞɢɬ ɬɨɥɶɤɨ ɨɛɹɡɚɧɧɨɫɬɶ ɩɪɨɜɟɪɢɬɶ, 

ɞɟɣɫɬɜɢɬɟɥɶɧɨ ɥɢ ɬɚɤɨɟ ɪɟɲɟɧɢɟ ɩɪɢɨɛɪɟɥɨ ɷɮɮɟɤɬ res judicata. 

7. Ʉɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɶ ɤɚɤ ɮɨɪɦɚ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɨɬɪɭɞɧɢɱɟɫɬɜɚ ɦɟɠɞɭ 

ɝɨɫɭɞɚɪɫɬɜɚɦɢ-ɭɱɚɫɬɧɢɤɚɦɢ, ɋɭɞɨɦ ɢ ɞɪɭɝɢɦɢ ɡɚɢɧɬɟɪɟɫɨɜɚɧɧɵɦɢ 

ɫɬɨɪɨɧɚɦɢ ɧɚɩɪɚɜɥɟɧɚ ɧɚ ɩɨɦɨɳɶ ɝɨɫɭɞɚɪɫɬɜɚɦ ɜ ɩɪɨɜɟɞɟɧɢɢ ɧɚɰɢɨɧɚɥɶɧɵɯ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ, ɪɚɡɜɢɬɢɟ ɢɯ ɩɪɚɜɨɜɵɯ ɫɢɫɬɟɦ ɢ, ɜ ɤɨɧɟɱɧɨɦ ɢɬɨɝɟ, 

ɨɛɟɫɩɟɱɟɧɢɟ ɬɨɝɨ, ɱɬɨɛɵ ɩɪɟɫɬɭɩɥɟɧɢɟ ɧɟ ɨɫɬɚɥɨɫɶ ɛɟɡɧɚɤɚɡɚɧɧɵɦ. Ɉɞɧɚɤɨ 

ɮɚɤɬɢɱɟɫɤɢ Ɇɍɋ  ɧɟ ɩɪɢɧɢɦɚɟɬ ɧɟɩɨɫɪɟɞɫɬɜɟɧɧɨɝɨ ɭɱɚɫɬɢɹ ɜ ɪɚɡɜɢɬɢɢ 

ɧɚɰɢɨɧɚɥɶɧɨɝɨ ɩɪɚɜɨɩɨɪɹɞɤɚ. Ɉɬɦɟɬɢɦ, ɱɬɨ ɢ ɝɨɫɭɞɚɪɫɬɜɚ ɧɟ ɫɬɪɟɦɹɬɫɹ 

ɨɛɪɚɳɚɬɶɫɹ ɜ Ɇɍɋ ɡɚ ɩɨɦɨɳɶɸ ɢ ɪɚɡɥɢɱɧɵɦɢ ɤɨɧɫɭɥɶɬɚɰɢɹɦɢ, ɬɚɤ ɤɚɤ 

ɩɨɦɨɳɶ ɋɭɞɚ ɧɟ ɬɨɥɶɤɨ ɨɝɪɚɧɢɱɟɧɚ ɩɨ ɫɨɞɟɪɠɚɧɢɸ, ɧɨ ɢ ɡɚɧɢɦɚɟɬ 

ɞɨɫɬɚɬɨɱɧɨ ɩɪɨɞɨɥɠɢɬɟɥɶɧɨɟ ɜɪɟɦɹ. 

8. ɉɪɢɧɰɢɩ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ ɩɪɢɜɨɞɢɬ ɤ ɬɨɦɭ, ɱɬɨ Ɇɍɋ ɩɪɟɞɴɹɜɥɹɟɬ 

ɫɥɢɲɤɨɦ ɜɵɫɨɤɢɟ ɬɪɟɛɨɜɚɧɢɹ ɤ ɧɚɰɢɨɧɚɥɶɧɵɦ ɫɢɫɬɟɦɚɦ, ɤ ɫɤɨɪɨɫɬɢ 

ɩɪɨɜɟɞɟɧɢɹ ɪɚɫɫɥɟɞɨɜɚɧɢɣ, ɧɟ ɭɱɢɬɵɜɚɹ ɮɚɤɬɢɱɟɫɤɨɟ ɩɨɥɨɠɟɧɢɟ ɤɚɠɞɨɣ 

ɤɨɧɤɪɟɬɧɨɣ ɫɬɪɚɧɵ. ȼ ɧɟɤɨɬɨɪɵɯ ɫɢɬɭɚɰɢɹɯ ɩɪɢɧɹɬɢɟ ɋɭɞɨɦ 

ɨɝɪɚɧɢɱɢɬɟɥɶɧɨɝɨ ɬɨɥɤɨɜɚɧɢɹ ɩɚɪɚɦɟɬɪɨɜ ɪɟɠɢɦɚ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ, 

ɦɨɠɟɬ ɡɚɬɪɭɞɧɹɬɶ ɞɚɠɟ ɞɥɹ ɧɟɤɨɬɨɪɵɯ ɠɟɥɚɸɳɢɯ ɢ ɫɩɨɫɨɛɧɵɯ ɝɨɫɭɞɚɪɫɬɜ 

ɜɵɩɨɥɧɹɬɶ ɫɜɨɸ ɨɫɧɨɜɧɭɸ ɨɛɹɡɚɧɧɨɫɬɶ ɩɨ ɩɪɟɫɥɟɞɨɜɚɧɢɸ ɨɫɧɨɜɧɵɯ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɩɪɟɫɬɭɩɥɟɧɢɣ. ȼɵɹɜɥɹɹ ɧɟɫɨɨɬɜɟɬɫɬɜɢɟ ɭɫɬɚɧɨɜɥɟɧɧɵɦ 

ɬɪɟɛɨɜɚɧɢɹɦ, ɋɭɞ ɭɫɬɚɧɚɜɥɢɜɚɟɬ ɫɨɛɫɬɜɟɧɧɭɸ ɸɪɢɫɞɢɤɰɢɸ, ɱɬɨ ɩɪɢɜɨɞɢɬ ɤ 

ɪɟɡɭɥɶɬɚɬɭ, ɤɨɝɞɚ ɩɨɞɫɭɞɢɦɵɦ ɜ Ɇɍɋ ɩɪɟɞɴɹɜɥɹɸɬɫɹ ɨɛɜɢɧɟɧɢɹ ɩɨ 

ɨɝɪɚɧɢɱɟɧɧɨɦɭ ɤɨɥɢɱɟɫɬɜɭ ɩɪɟɫɬɭɩɥɟɧɢɣ, ɱɟɦ ɟɫɥɢ ɛɵ ɨɧɢ ɩɪɟɞɫɬɚɥɢ ɩɟɪɟɞ 



69 

 

ɧɚɰɢɨɧɚɥɶɧɵɦ ɫɭɞɨɦ.  Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, Ɇɍɋ ɞɨɥɠɟɧ ɞɟɦɨɧɫɬɪɢɪɨɜɚɬɶ ɛɨɥɟɟ 

ɜɵɫɨɤɢɣ ɭɪɨɜɟɧɶ ɭɜɚɠɟɧɢɹ ɤ ɜɧɭɬɪɟɧɧɢɦ ɸɪɢɫɞɢɤɰɢɹɦ ɢ ɨɫɬɚɜɥɹɬɶ 

ɝɨɫɭɞɚɪɫɬɜɚɦ ɛɨɥɶɲɢɣ ɩɪɟɞɟɥ ɭɫɦɨɬɪɟɧɢɹ ɜ ɨɬɧɨɲɟɧɢɢ ɩɨɥɢɬɢɤɢ ɨɛɜɢɧɟɧɢɹ. 

9. ȼ ɧɚɫɬɨɹɳɟɟ ɜɪɟɦɹ ɩɪɢɧɰɢɩ ɜɡɚɢɦɨɞɨɩɨɥɧɹɟɦɨɫɬɢ ɫɨɫɪɟɞɨɬɨɱɟɧ 

ɬɨɥɶɤɨ ɧɚ ɬɨɦ, ɱɬɨ ɩɪɨɢɫɯɨɞɢɬ «ɡɞɟɫɶ ɢ ɫɟɣɱɚɫ», ɚ ɧɟ ɧɚ ɞɥɢɬɟɥɶɧɨɦ 

ɨɛɟɫɩɟɱɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɨɫɭɞɢɹ. ȼ Ɇɍɋ ɨɬɫɭɬɫɬɜɭɸɬ 

ɩɨɫɬɨɹɧɧɵɟ ɨɪɝɚɧɵ ɤɨɧɬɪɨɥɹ, ɚ ɬɚɤɠɟ ɤɚɤɚɹ-ɥɢɛɨ ɫɬɪɚɬɟɝɢɹ ɡɚɜɟɪɲɟɧɢɹ 

ɪɚɛɨɬɵ ɋɭɞɚ ɧɚɞ ɞɟɥɨɦ. ɉɪɢɧɰɢɩ ɤɨɦɩɥɟɦɟɧɬɚɪɧɨɫɬɢ, ɤɚɤ ɢ ɜ ɰɟɥɨɦ 

ɫɨɬɪɭɞɧɢɱɟɫɬɜɨ Ɇɍɋ ɫ ɝɨɫɭɞɚɪɫɬɜɚɦɢ, ɛɭɞɭɱɢ ɮɨɪɦɚɥɶɧɨɣ «ɨɩɨɪɨɣ» ɋɭɞɚ ɢ 

ɨɫɧɨɜɨɣ ɟɝɨ ɥɟɝɢɬɢɦɧɨɫɬɢ, ɜ ɬɨ ɠɟ ɜɪɟɦɹ ɹɜɥɹɟɬɫɹ ɧɚɢɛɨɥɟɟ ɭɹɡɜɢɦɵɦ 

ɷɥɟɦɟɧɬɨɦ ɜɫɟɣ ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɨɫɭɞɢɹ.  

10. Ɇɍɋ ɦɨɠɟɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɸɪɢɫɞɢɤɰɢɸ, ɨɫɧɨɜɵɜɚɹɫɶ ɧɚ 

ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɦ ɩɪɢɧɰɢɩɟ ɢɥɢ ɩɪɢɧɰɢɩɟ ɝɪɚɠɞɚɧɫɬɜɚ ɝɨɫɭɞɚɪɫɬɜɚ – 

ɭɱɚɫɬɧɢɤɚ ɋɬɚɬɭɬɚ. ɘɪɢɫɞɢɤɰɢɹ ɋɭɞɚ ɦɨɠɟɬ  ɪɚɫɩɪɨɫɬɪɚɧɹɬɶɫɹ ɧɟ ɬɨɥɶɤɨ ɧɚ 

ɝɨɫɭɞɚɪɫɬɜɚ – ɭɱɚɫɬɧɢɤɨɜ Ɇɍɋ, ɧɨ ɢ ɧɚ ɥɢɰɨ, ɫɨɜɟɪɲɢɜɲɟɟ ɩɪɟɫɬɭɩɥɟɧɢɟ ɧɚ 

ɬɟɪɪɢɬɨɪɢɢ ɞɚɧɧɵɯ ɝɨɫɭɞɚɪɫɬɜ, ɞɚɠɟ ɟɫɥɢ ɨɧɨ ɹɜɥɹɟɬɫɹ ɝɪɚɠɞɚɧɢɧɨɦ 

ɝɨɫɭɞɚɪɫɬɜɚ, ɧɟ ɹɜɥɹɸɳɟɝɨɫɹ ɭɱɚɫɬɧɢɤɨɦ ɋɬɚɬɭɬɚ. ȿɳɟ ɨɞɧɢɦ ɨɫɧɨɜɚɧɢɟɦ 

ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ ɋɭɞɚ ɹɜɥɹɟɬɫɹ ɩɟɪɟɞɚɱɚ ɞɟɥɚ ɩɪɨɤɭɪɨɪɭ Ɇɍɋ 

ɋɨɜɟɬɨɦ Ȼɟɡɨɩɚɫɧɨɫɬɢ ɈɈɇ, ɞɟɣɫɬɜɭɸɳɢɦ ɧɚ ɨɫɧɨɜɚɧɢɢ ɝɥɚɜɵ VII ɍɫɬɚɜɚ 

ɈɈɇ. ȼ ɷɬɨɦ ɫɥɭɱɚɟ Ɇɍɋ ɛɭɞɟɬ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɞɟɥɨ, ɞɚɠɟ ɟɫɥɢ ɧɢ ɨɞɧɨ ɢɡ 

ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɯ ɝɨɫɭɞɚɪɫɬɜ ɧɟ ɹɜɥɹɟɬɫɹ ɫɬɨɪɨɧɨɣ Ɋɢɦɫɤɨɝɨ ɋɬɚɬɭɬɚ ɢɥɢ ɧɟ 

ɞɚɟɬ ɫɜɨɟ ɫɨɝɥɚɫɢɟ. 

11. Ɇɍɋ ɦɨɠɟɬ ɨɫɭɳɟɫɬɜɥɹɬɶ ɫɜɨɸ ɸɪɢɫɞɢɤɰɢɸ ɬɨɥɶɤɨ ɜ ɨɬɧɨɲɟɧɢɢ 

ɨɬɞɟɥɶɧɵɯ ɥɢɰ. ɉɪɢɦɟɧɟɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɚ 

ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɫɭɞɨɦ ɧɟɢɡɛɟɠɧɨ ɫɨɩɪɹɠɟɧɨ ɫ ɪɢɫɤɨɦ ɬɨɝɨ, ɱɬɨ ɜ ɫɭɞɟ ɛɭɞɭɬ 

ɜɵɧɟɫɟɧɵ ɨɛɜɢɧɢɬɟɥɶɧɵɟ ɩɪɢɝɨɜɨɪɵ ɜ ɨɬɧɨɲɟɧɢɢ ɥɢɰ, ɧɚɞɟɥɟɧɧɵɯ 

ɢɦɦɭɧɢɬɟɬɨɦ. ɗɬɨ ɫɜɹɡɚɧɨ ɫ ɬɟɦ, ɱɬɨ ɩɪɟɫɬɭɩɥɟɧɢɹ ɩɪɨɬɢɜ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɩɪɚɜɨɩɨɪɹɞɤɚ ɱɚɫɬɨ ɫɨɜɟɪɲɚɸɬɫɹ ɥɢɰɚɦɢ, ɞɟɣɫɬɜɭɸɳɢɦɢ ɨɬ ɢɦɟɧɢ 

ɝɨɫɭɞɚɪɫɬɜɚ, ɢɥɢ ɧɚɞɟɥɟɧɧɵɦɢ ɨɩɪɟɞɟɥɟɧɧɵɦɢ ɜɥɚɫɬɧɵɦɢ ɩɨɥɧɨɦɨɱɢɹɦɢ.  

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɨɫɭɳɟɫɬɜɥɟɧɢɟ Ɇɍɋ ɩɟɪɫɨɧɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɧɟɢɡɛɟɠɧɨ 
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ɛɭɞɟɬ ɡɚɬɪɚɝɢɜɚɬɶ ɜɨɩɪɨɫɵ ɢɦɦɭɧɢɬɟɬɨɜ ɞɨɥɠɧɨɫɬɧɵɯ ɥɢɰ ɝɨɫɭɞɚɪɫɬɜ, ɢ 

ɧɚɤɥɚɞɵɜɚɬɶ ɧɚ ɧɟɟ ɨɩɪɟɞɟɥɟɧɧɵɟ ɨɝɪɚɧɢɱɟɧɢɹ. 

12. ȼ ɩɨɫɥɟɞɧɟɟ ɜɪɟɦɹ ɜɨɩɪɨɫ ɢɦɦɭɧɢɬɟɬɨɜ ɫɬɚɥ ɨɫɨɛɟɧɧɨ ɨɛɫɭɠɞɚɟɦɵɦ, 

ɩɨɬɨɦɭ ɱɬɨ: ɜɨ-ɩɟɪɜɵɯ, ɝɥɚɜɵ ɝɨɫɭɞɚɪɫɬɜ ɢ ɢɧɵɟ ɜɵɫɨɤɨɩɨɫɬɚɜɥɟɧɧɵɟ 

ɝɨɫɭɞɚɪɫɬɜɟɧɧɵɟ ɥɢɰɚ ɫɬɚɥɢ ɫɨɜɟɪɲɚɬɶ ɛɨɥɶɲɟ ɩɨɟɡɞɨɤ ɜ ɞɪɭɝɢɟ ɝɨɫɭɞɚɪɫɬɜɚ, 

ɜɨ-ɜɬɨɪɵɯ, ɩɪɢɨɛɪɟɥɚ ɩɨɩɭɥɹɪɧɨɫɬɶ ɷɤɫɬɟɪɪɢɬɨɪɢɚɥɶɧɚɹ ɸɪɢɫɞɢɤɰɢɹ 

ɝɨɫɭɞɚɪɫɬɜ, ɜ-ɬɪɟɬɶɢɯ, ɫɨɡɞɚɧɢɟ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ ɢɡɦɟɧɢɥɨ 

ɨɛɵɱɧɭɸ ɫɢɫɬɟɦɭ ɢɦɦɭɧɢɬɟɬɨɜ ɞɨɥɠɧɨɫɬɧɵɯ ɥɢɰ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɟɫɥɢ 

ɫɢɬɭɚɰɢɹ ɩɟɪɟɞɚɟɬɫɹ ɜ Ɇɍɋ ɨɬ ɋȻ ɈɈɇ, ɩɨɬɟɧɰɢɚɥɶɧɨ Ɇɍɋ ɨɛɥɚɞɚɟɬ 

ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɩɪɚɤɬɢɱɟɫɤɢ ɤɚɠɞɨɝɨ ɥɢɰɚ, ɹɜɥɹɸɳɟɝɨ 

ɝɪɚɠɞɚɧɢɧɨɦ ɝɨɫɭɞɚɪɫɬɜɚ – ɱɥɟɧɚ ɈɈɇ, ɧɟɡɚɜɢɫɢɦɨ ɨɬ ɟɝɨ ɩɨɥɨɠɟɧɢɹ ɢ 

ɧɚɥɢɱɢɹ ɢɦɦɭɧɢɬɟɬɨɜ. 
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ɋɩɢɫɨɤ ɢɫɩɨɥɶɡɨɜɚɧɧɵɯ ɢɫɬɨɱɧɢɤɨɜ 

Мɟɠɞɭɧɚɪɨɞɧɵɟ ɞɨɝɨɜɨɪɵ ɢ ɧɨɪɦɚɬɢɜɧɵɟ ɩɪɚɜɨɜɵɟ ɚɤɬɵ 

1. ɍɫɬɚɜ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɬɪɢɛɭɧɚɥɚ ɞɥɹ ɫɭɞɟɛɧɨɝɨ ɩɪɟɫɥɟɞɨɜɚɧɢɹ 

ɥɢɰ, ɨɬɜɟɬɫɬɜɟɧɧɵɯ ɡɚ ɫɟɪɶɟɡɧɵɟ ɧɚɪɭɲɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɝɭɦɚɧɢɬɚɪɧɨɝɨ 

ɩɪɚɜɚ, ɫɨɜɟɪɲɟɧɧɵɟ ɧɚ ɬɟɪɪɢɬɨɪɢɢ ɛɵɜɲɟɣ ɘɝɨɫɥɚɜɢɢ  [ɗɥɟɤɬɪɨɧɧɵɣ 

ɪɟɫɭɪɫ] ɩɪɢɧɹɬ 25 ɦɚɹ 1993 // ɋɩɪɚɜɨɱɧɚɹ ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ 

«Ʉɨɧɫɭɥɶɬɚɧɬɉɥɸɫ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: http://www.consultant.ru. 
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ɬɟɯɧɢɱɟɫɤɨɣ ɢɧɮɨɪɦɚɰɢɢ. - Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 

http://docs.cntd.ru/document/1901960. 
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