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The paper deals with Article 52 of the Russian Constitution, which obliges the state to provide a
compensation for damage sustained by victims of crimes. On the one hand, many lawyers believe
that nowadays positive obligations of the state under this Article are limited to creation of necessary
legislative and enforcing mechanisms, which ensure asset tracing, attachment of property and other
conditions to guarantee compensation for a damage caused by a guilty person. On the other hand,
in the authors’ view, Article 52 of the Constitution of the Russian Federation has its own implication,
raising a question of possible ways to restore justice in cases where the state is not an offender itself,
but no one else would compensate a victim. This position takes into account the best international
practices and pressing social need of a democratic society. However, consecutive application of
different interpretation techniques allows to conclude that this norm sets out an illusory right, since
the legislation in force contains no mechanisms for its observance. Such situation undermines the
significance of the Constitution as a fundamental act having the supreme juridical force. As a result,
three possible alternatives can be suggested as a way out: to amend the text of the Constitution of the
Russian Federation by exclusion of the ambiguous provision, to rely on direct action of the Constitution
of the Russian Federation in law enforcement, to adopt the law specifying the procedure by which
compensation shall be paid to victims of crimes for sustained damage. Thus, the issue of Article 52
implementation requires immediate legal solution on the highest political level.
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Introduction. According to Article 52 abuse of office shall be protected by law. The
of the Constitution of the Russian Federation State shall provide access to justice for them

(1993), “the rights of victims of crimes and of and a compensation for sustained damage”.
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While the first part of the abovementioned
quotation is unequivocal, positive constitutional
obligation of the Russian Federation to “provide
a compensation for sustained damage” raises
various questions.

I. Linguistic analysis of Article 52 of the
Constitution of the Russian Federation. The
word “to provide” has multiple meanings in
Russian language. However, it is not defined by
legislation in force. Dictionaries interpret this
term as “a set of measures and tools, formation
of conditions that facilitate normal economic
development, achievement of projected goals”
1999); “those things
which a person, a corporation or a state, etc. gives

(Rizenberg, Lozovsky,

in necessary amount or guarantees” (Dmitriev).
Therefore, the most common meaning of the term
“to provide” reflects different mechanisms of
essential support in obtaining necessary results
to satisfy basic interests.

Article 42 of the Criminal Procedure Code
of the Russian Federation states that “seen as the
victim shall be a natural person, upon whom a
physical, property or moral damage was inflicted
by the crime, as well as a legal entity, if his
property and business reputation were damaged
by the crime”. It focuses on procedural aspects of
victim's status, since “the decision on recognizing
a person to be a victim shall be formalized by
the resolution of the inquirer, investigator or
prosecutor, or of the court”.

Meanwhile, the Constitutional Court of
the Russian Federation ruled that the words
and phrases in the Constitution of the Russian
Federation should be interpreted not in the
context of a narrow statutory definition, but
in their constitutional sense. For example,
explaining the application of Article 48 (2) of
the Constitution of the Russian Federation (the
right to receive assistance of a lawyer (counsel
for the defense)), the Constitutional Court of

the Russian Federation has not limited the

terms “person detained”, “taken into custody”,
“accused of committing a crime” to procedural
status. It has insisted on taking into account
factual characteristics of a prosecuted person
(Judgement of the Constitutional Court of the
Russian Federation..., 2000).

Similar approach can be applied to describe
the figure of a victim, who actually de facto
becomes a participant of the proceedings as soon
as it is established that he / she (1) has suffered
(2) from a crime which (3) caused this harmful
consequences.

Another

terminological collocation as “compensation for

ambiguity lays in  such
sustained damage”.

On the one hand, it is necessary to clarify
whether the Constitution drafters intended
to establish some kind of special instrument,
requiring additional legal framework for its
implementation and applicable in particular
cases (similar to the compensation for excessively
lengthy proceedings), or a general remedy
(including damages, restoration of the situation,
which existed before the given right was violated,
etc.).

On the other hand, there is a difficulty
concerning the interpretation of the concept
of “damage”, since no unified approach exists
either in theory or in practice (Russian Civil
Law..., 2014). In particular, it is not clear whether
“sustained damage” covers only economic losses
or emotional distress as well.

II. Historical analysis of Article 52 of
the Constitution of the Russian Federation.
A research into the projects of the Constitution
of independent Russia, which were drafted
after the USSR collapsed, allows to conclude
that the majority of texts did not contain similar
collocations connected to compensation:

a) the Commission of the Congress of
People's Deputies of the Russian Federation did

not include special provisions about victims
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in the Chapter under the title “Guarantees and
Protection of Rights and Freedoms”. Indeed,
Article 43 of the constitutional project provided:
“Everyone shall have the right to compensation
for sustained damage, illegally inflicted to
his health, honour and reputation as well as
property. Damage caused by unlawful actions
of bodies of state authority and their officials
shall be compensated by the State” (Proekt
Konstitutsii Rosiiskoi Federatsii, podgotovlennyi
Konstitutsionnoi Komissiei...). Thus, under this
draft positive obligations of the State ought to be
limited to particular cases;

b) the project prepared by S. Alexeev and
A. Sobchak under the decision of the Political
Council of Russian movement for Democratic
Reformations did not mention this issue even in
the chapter, devoted to safeguards for the rights
and freedoms of the citizens (Proekt Konstitutsii
Rosiiskoi Federatsii, podgotovlennyipo resheniyu
Politsoveta...);

c) the text of the Constitution of the Russia
Soviet Federation contained rather accurate
provision that “the State guarantees protection
for the rights of victims of crimes and of abuse
of office” (Article 44) (Proekt Konstitutsii
Rossiiskoi Federatsii, podgotovlennyi gruppoi
narodnykh deputatov...).

However, the draft of the group presided by
S. Shahray stated the rule similar to the legislation
in force (in Article 32) (Proekt Konstitutsii
Rossiiskoi Federatsii, podgotovlennyi rabochei
gruppoi pod rukovodstvom Shakhraia S.M. ...).
At the same time the most interesting project
of the Constitution (Fundamental Law) of the
Russian Federation was suggested by the former
President of the Russian Federation, where
Article 32 declared that “the State provides <...>
a compensation for sustained damage either
at perpetrator's or state’s expense” (Proekt
Konstitutsii

Federatsii...).

(Osnovnogo zakona) Rossiiskoi

III. Logical analysis of Article 52 of the
Constitution of the Russian Federation. Despite
the fact that the words “victims of crimes and
of abuse of office” has the purpose of defining
the circle of eligible persons (excluding from
the scope of compensatory mechanism victims
of minor offenses and torts), the conjunction
between the generic concept (crimes) and the
subordinate concept (abuse of office) does not
seem to be a correct juridical technique.

The choice of such terminology was
determined by at least two circumstances:
(1) adoption of the Declaration of Basic Principles
of Justice for Victims of Crime and Abuse of
Power by the General Assembly of the United
Nations on 29 November 1985, which uses
similar wording (Declaration of Basic Principles
of Justice for Victims of Crime and Abuse
of Power...); (2) development of the general
policy against corruption, seeking to emphasize
the significance of this issue for the Russian
Federation due to ideological and political reasons
(similar to Article 36 of the Constitution of the
Russian Federation that sets forth the right to
possess land as private property, which is already
guaranteed by Article 35 of the Constitution of
the Russian Federation, stating that the right of
private property in general shall be protected by
law).

Moreover, the second sentence of Article 52
of the Constitution of the Russian Federation sets
forth that “the State shall provide <...> for victims
of crimes a compensation for sustained damage”,
i. e. (a) the circle of victims is not limited to those
who suffered from particular offenses; and (b) the
article as a whole covers victims of all crimes, not
only victims of abuse of office.

Therefore, it seems illogical to claim that
Article 52 does not imply the possibility of
compensation in cases different from the abuse
of office (Kommentarii k Konstitutsii Rossiiskoi

Federatsii...).
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IV. Systematic analysis of Article 52 of
the Constitution of the Russian Federation. If
application of Article 52 was limited to the abuse
of office cases, it would be completely identical
to Article 53 of the Constitution of the Russian
Federation.

The

compensation for damage resulting from the abuse

Russian  Federation  guarantees
of office, since under international law actions
of bodies of state authority and their officials
are attributed to the state itself (Draft Articles
on Responsibility of States for Internationally
Wrongful Acts...).

The principle of statutory economy and
internal systematic connections within law make
it impossible for fundamental act, having the
supreme juridical force, to contain any repetitions.
Consequently, Article 52 of the Constitution of
the Russian Federation has another implication,
raising a question of possible ways to restore
social justice in cases where the state is not an
offender itself, but no one else would compensate
a victim.

V. Functional analysis of Article 52 of
the Constitution of the Russian Federation.
It is important to reveal the purposes that
predetermined the inclusion of a compensation
rule into constitutional provisions.

Many lawyers believe that nowadays
positive obligations of the state under this Article
are limited to creation of necessary legislative
which

asset tracing, attachment of property and other

and enforcing mechanisms, ensure
conditions to guarantee compensation for a
damage caused by a guilty person (Kommentarii
k Konstitutsii Rossiiskoi Federatsii...). This
position justifies current situation in Russian law
making and law enforcement practices.
However, such measures represent
independent guarantees that are stipulated by
other constitutional provisions (including Article

45 — “state protection of the rights and freedoms

of man and citizen shall be guaranteed”, Article
46 — “everyone shall be guaranteed judicial
protection of his rights and freedom’, etc.).

Therefore, Article 52 may be described as a
“dead” legal norm, which declares the right, but
ignores particular mechanisms of its observance.
This conclusion is supported directly or indirectly
by the following facts:

— the abovementioned wording of the
provision suggested by the former President
of the Russian Federation, which specified the
source by which a compensation shall be provided
for victims (“either at perpetrator's or state’s
expense”’) (Proekt Konstitutsii (Osnovnogo
zakona) Rossiiskoi Federatsii...);

— Article 30 (3) of the Law of the
Russian Soviet Federative Socialist Republic
on 24 December 1990 Ne 443-1, stipulating that
“damage inflicted to an owner is compensated by

CEINTY

the state on the grounds of the court order”, “state
expenses shall be collected from the offender
according to procedural rules of the Russian
Soviet Federative Socialist Republic” (Law of
RSFSR on 24 December 1990 Ne 443-1...);

— draft of the Federal Law “On the victims of
crimes” prepared by the Investigation Committee
of the Russian Federation and published on
24 February 2012, but not implemented yet
(Proekt Federal'nogo zakona...). In this project
Article 4 states the right of victims to “receive
fair and reasonable reimbursement for damage
caused by the crime and (or) state compensation”,
whereas Chapter 2 contains detailed description of
compensation procedure, including establishment
of the public extra-budgetary Federal Victims
Relief Fund.

Conclusion. In our view, the abovementioned
problem shall not be left unsolved and the
following alternatives are to be considered:

1. Amendments to the text of the Constitution
of the Russian Federation by exclusion of the

ambiguous provision.

- 963 —



Vladislav Yu. Panchenko, Anastasia E. Mikhaleva. Constitutional Obligation of a State to Compensate for Damage...

This way might be chosen as a priority only if
it is deemed impossible for the state to compensate
the damage sustained by victims of crimes.

For example, in the majority of the
constitutions of the former Soviet Union (except
for the Constitution of the Tajik Republic on
6 November 1994, where Article 21 sets forth
that “the state guarantees to a victim judicial
protection and reimbursement of the inflicted
damage”) this issue (state obligations in relation
to the rights of victims of any crimes) is treated
differently:

a) the problem of compensation is not
covered at all (in particular, in the Constitution of
the Republic of Kazakhstan on 30 August 1995,
the Constitution of the Republic of Kyrgyzstan on
27 June 2010, the Constitution of the Republic of
Moldova on 29 July 1994, the Constitution of the
Republic of Turkmenistan on 27 December 1995,
the Constitution of the Republic of Uzbekistan
on 8 December 1992, the Constitution of the
Ukraine on 28 June 1996);

b) the problem of compensation is described
in clearer and more understandable words:

— Article 68 of the Constitution of the
Republic of Azerbaijan on 12 November 1995
sets forth that “rights of the person suffered
from crime and also from usurpation of power

LLINNT3

are protected by law”, “suffered person has the
right to take part in administration of justice and
demand for compensation of losses”;

— Article 20 of the Constitution of the
Republic of Armenia on 5 July 1995 contains a
blanket rule, stating that “all damages incurred
by the victim shall be compensated in conformity
with the procedure prescribed by the law”,

— Article 59 of the Constitution of the
Republic of Belarus on 15 March 1994 mentions
that “the State shall fake all measures at its
disposal to create the domestic and international
order necessary for the exercise in full of the

rights and liberties of the citizens”.

Thus, all these doubts might be eliminated
by exclusion of the analyzed rule from Article
52 of the Constitution of the Russian Federation
that would become rather radical solution. The
reason lies in Article 135 of the Constitution
of the Russian Federation, according to which
provisions of Chapter 2 (including Article 52)
may not be revised by the Federal Assembly,
i. e. such a proposal is identical to initiative
to adopt a new Constitution of the Russian
Federation.

2. Direct action of the Constitution of the
Russian Federation in law enforcement.

Undoubtedly, Article 15 of the Constitution
of the Russian Federation contains a rule about
its direct action. Some scholars believe that if a
constitutional provision has no express reference
to other statutes, all subjects of the constitutional
law (including courts) must directly apply it,
regardless of existence or absence of specified
acts (Bol'shoi yuridicheskii slovar'...).

However, such doctrinal conclusions are
hardly relevant to real practice.

Firstly, in one of its judgements the Supreme
Court of the Russian Federation explained that
the court in the course of proceedings can directly
apply the Constitution, when constitutional
provisions do not suppose additional regulation
(Judgement of the Plenum of the Supreme
Court of the Russian Federation on 31 October
1995..)).

However, Article 52 of the Constitution of
the Russian Federation clearly requires special
legal mechanism to perform this obligation,
determining the procedure by which a
compensation shall be provided, terms, measures,
responsible persons, etc.

Secondly, even if a court hypothetically
issued this remedy to a claimant, this decision
would be unenforceable due to the absence of
economic (financial) mechanism, allowing such

ways of budget money expenditure.
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3. Adoption of the law specifying the
procedure by which compensation shall be paid
to victims of crimes for sustained damage.

Creation of enforcement mechanism for
Article 52 of the Constitution of the Russian
Federation and necessary institutional changes
will allow to overcome current misleading
stability of the
Constitution and following the best practices in

situation, preserving the
respect of the rights of crime victims:

— on the international level, where the
leading position was formulated in the UN
Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power (1985).
Moreover, the attempt to strengthen the position
of crime victims is apparent within international
courts of law. For instance, the International
Criminal Court became the first tribunal to
provide crime victims with a full procedural
status and guarantee compensation for sustained
damage through special monetary fund even
when an offender is unable to pay (Rome Statute
of the International Criminal Court...);
level

— on the national of foreign

countries. The right of crime victims to

receive compensation is guaranteed by the
US legislation (coverage of medical expenses,
lost income, etc.) (42 U. S. Code...). The
European Union has also adopted a special
Directive that establishes minimal standards
of the rights,

crime

support and protection of
2012/29/eu...),

encouraging the states to develop public

victims (Directive

compensatory mechanisms. For example,
such recommendations are implemented in
the Republic of Estonia, where this issue is
administered by the Ministry of Social Affairs
and compensation itself is paid to direct and
indirect victims of violent crimes at expense
of the specially created Fund.

All in all, the Constitution of the Russian
Federation contains a declaratory provision
concerning the obligation of the state to provide a
compensation to victims of crimes for sustained
damage. This situation undermines public trust
to the fundamental act of the supreme juridical
force and adversely affects the state's image.
Therefore, the issue of Article 52 implementation
requires immediate legal solution on the highest

political level.
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KoHncTuTynumoHHasi 0013aHHOCTH rOCy1apcTBa
odecnedyuTh KOMIIEHCAIIMIO yiepoa,
NMPUYMHEHHOI0 NMOTEePHeBIINM
B.1O. I1an4yenko, A.E. MuxajeBa

Cubupckuii pedepanvHulil yHusepcumem
Poccus, 660041, Kpacnospck, np. Ceo600nbwiii, 79

Pacecmampusaemes cmamos 52 Konemumyyuu Poccutickou ®edepayuu, 6 coomeememauu ¢ KOmopoui
20cyoapcmeo 00653aHo obecneyums NOMePnesuUM Om NPecmynieHull KOMREeHCAyuio NPUYUHEHHO20
yugepba. C 00HOU CMOPOHbL, MHOZUE UCCIe008amMeNY NOAAAIOM, YO HA Ce20OHAUWHULL MOMEHT NO-
3UmMuUeHoe 00A3aMeNbCMBEo 20CY0apCmeda no OAHHOU CIMAMbe 02ZPAHUYUBACNCS CO30AHUEM He0DX0-
OUMBIX 3aKOHOOAMENbHBIX U NPAGONPUMEHUTNENLHBIX MEXAHUZMOB, KOMOPble 00eCneyusaion po3vick
AKMUB08, apecm UMywecmasa u opyaue yciogus, Heooxooumvle 0iisi obecneuenus 603MeueHus 8peod
sunosHvIM auyom. C Opyeoti cmoponbvl, no mMHenuio asmopos, cmamos 52 Koncmumyyuu Poccuiickoti
Dedepayuu umeem camocmosmenbHoe 3Ha4eHue, NOOHUMAS BONPOC O BO3ZMONICHBIX CHOCOOAX 80C-
CMAanosIenus CNpagedIugoCmu 8 mex CAyudsx, Ko20a 20CyOoapcmeo He SGISemcs NpuduHumenem
8peda, HO HUKMO OPY2oll He 8o3Mecmum yujepo nomepneguiemy. Ima no3uyus yuumoléaem npocpec-
CUBHDLL MENCOYHAPOOHBIL ONbIM U OCMPYIO COYUATLHYIO HEOOX0OUMOCHb CYUeCmE068aAnUs. MAKOU
anvmepnamussl 8 demokpamuieckom oowecmee. OOHAKO NPU NOCIEO08AMETbHOM NPUMEHEHUU PA3-
JUYHBLIX CNOCOO06 MOIKOBAHUS K UCCIe0YeMOlU HOPpME A8MOPbl NPUXOOSM K GbI8OOY, UMO 3aKpenisie-
Moe €10 npago ABAAEMCsl UNLTIO30PHBIM, MAK KAK MEXAHUZMOG €20 Pediu3ayuu 3aKOH0O0Ame bCmeom
He npedycmompeno. [looobnas cumyayus noopvieaem 3navenue Koncmumyyuu Kak 0CHOBONOAA2AI0-
weeo akma, obnaoaiowje2o gviculeli puoudeckol cuiou. Illosmomy mo2ym 6vims npednodicervl mpu
cnocoba npeodonieHust OAHHOU cumyayuu. eHecmu usmerenus: ¢ mexcm Kowcmumyyuu Poccuiickoil
Dedepayuu u omKazamvcsi Om HEOOHO3HAYHOU DOPMYIUPOBKU, NOAALAMbCI HA NPSMOe Oelicmaue
Konemumyyuu Poccuiickou @edepayuu npu npagonpumeHeHuu; npuHame 3aKoH, KOHKPEMusupyo-
wuil Nopsi0oK obecnedenus 20Cy0apCmeom KOMneHcayuy yuepoa nomepnesuium om npecmynieHuil.
Cnedosamenvho, 6onpoc peanuzayuu cmamou 52 mpebyem He3ameonumenbHo20 peuleHus Ha GblC-
wem noAUMUKO-Npago8oM yposHe.

Kniouesvie cnosa: KOHCmumyyuoHHsle npaea u 06060()bl, }opu()uuecmte caparmuu, no3umueHsvle 005-
samenvbCcmed, KOmMneHcauus yu;ep6a, NPpUYUHEHHO20 nomepnesutum om npecmynﬂenuﬁ.

Cmambs nodzomosnena npu unancosoli nodoepacke epanma Ilpesuoenma Poccutickoii @edepayuu
Ne MJI-721.2018.6.

Hayunas cneyuanonocms: 12.00.00 — opuouueckue Hayku.




