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The article examines in detail the logic basis of legal qualification, the major stage of application of
the law, the means of specification of the provisions of the rule of law. Two blocks of logic rules to be
observed in the course of legal qualification are analyzed: the organic laws of logic (identity, non-
contradiction, the excluded middle, sufficient reason) and the rules of construction of categorical
syllogisms. The author affirms that careful research of logic forms of legal qualification used in the
course of application of the law, will promote development and implementation of logical programmes
(algorithms) of qualification in the work of law enforcement authorities, first of all, for “typical cases”
and, hence, will lead to automation of this process, realization of “The Electronic Judge” programme,
which has already been introduced in some countries, mainly Latin and Central America.
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Inthegeneraltheory oflaw, legal qualification ~ circumstance, i.e. whether the occurrence of

is considered as an intellectual activity with legal consequences is connected herewith.

determination of conformity or nonconformity of = Analyzingthe origin and destination of the actual
the features of the actual real circumstances with  circumstance, the law enforcer “considers the
the features of the legal fact abstractly outlined actions and behaviour of people using the rule

by the rule of law, as well as the result of this  of law”? and “defines a fact of reality as a legal

process'. Legal qualification is an independent
and critical stage of law enforcement and, of
course, the condition that ensures the quality of
implementation of legal regulations in practical
life.

The main objective of legal qualification is

to determine the legal nature of a specific factual
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phenomenon, which the subject of law should
treat according to its nature”. In other words,
legal qualification is a means of transition from
the situation of legal uncertainty in evaluation
of certain factual circumstances to the situation
of legal certainty expressed in the specification

of the provisions of law and setting the legal
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significance of these facts®. Fairness, efficiency
and validity of the final decision as a result of
qualification depends on the quality determining
the legal nature of the factual circumstances, on
the ability of the law enforcer to follow certain
regulations of qualification® (including logical),
and, eventually, on the level of legal knowledge
of the law enforcer, including their ideas about
the nature and purpose of law, the ability to
identify what is legally significant in a specific
act.

Legal literature devoted both to the general
theory of law® and its application in certain fields’,
has covered the legal aspects of legal qualification
and its place in the law enforcement process quite
thoroughly.

However, legal qualification can be
determined not only as a legal phenomenon, but as
a logical method of cognition used by the subject
of law enforcement. The latter is expressed in
both following the organic laws of logic in the
course of evaluation of the factual circumstances
(identity, non-contradiction, excluded middle,
sufficient reason), and the rules of construction of
logical syllogisms.

We cannot but agree with the view that it is
extremely difficult to find another field of public
life where violation of the laws of logic, coming to
wrong conclusions, giving false arguments could
cause such significant harm as in the field of law®.
Logical reasoning, strict adherence to the laws of
thought are the basic and essential requirements
for each lawyer. In fair opinion of N.V. Mikhalkin,
knowledge of logic is an essential element of a
common spiritual culture of the judges’. The
legitimacy, effectiveness and efficiency of justice
depend largely on the ability of judges to come to
conclusions, examine evidence and make decisions.
Therefore, knowledge of the basic rules and laws of
logic in law enforcement can reduce the number of
errors, among which, as practice shows, there is a

significant proportion of logical errors.!.

The logical process of legal qualification
is defined as a set of “cognitive techniques
subordinate to the laws of logical thinking™!!
and is a reflection of factual evidence existing in
reality (deeds, processes, objects, phenomena)
and legal realities, as well as their ratio in the
mind of the law enforcer'?. Schematically,
the structure of the “logical thought” of the
qualification process, the logical framework
of the ruling state power withdrawal of the
competent body is nothing but the conclusion
(categorical syllogism), in which the role of the
major premise is played by the specific regulatory
requirement and the minor premise is a specific
legal fact as the object of knowledge of the law
enforcer. “The most elementary, primary cell of
the law existence aimed at resolving situations
(cases) in the practical life of people is already a
logical syllogism in which the major premise is a
legal norm (formally constituted or subjectively
represented), and the minor premise is the given
case, the conclusion is the authoritative, legally
significant decision”".

The types of the syllogism, which differ from
each other by their qualitative and quantitative
characteristics of premises and conclusions, are
called the modes of the syllogism'. Aristotle
determined 19 out of 64 modes to be valid
(apodictic, i.e. allowing to necessarily conclude
about the only possible relationship between the
subject and the predicate'”), which are divided into
4 figures. The ability to distinguish between the
figures of the syllogism is of practical importance,
since each figure shows different methods of
handling the premises. Therefore, if one has to
prove the “validity” of a single or individual
judgment, the first figure of the syllogism is used
when a single case is considered in terms of the
general rule, if one has to deny a single affirmative
judgment, it is necessary to use the second figure
syllogism, etc.!® The modes of syllogisms are

distributed by the figures as follows:
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Figure 1 — AAA (Barbara), EAE (Celarent),
AlI (Darii). EIO (Ferio).

Figure 2— EAE (Cesare), AEE (Cesaro),
EIO (Camestres), AOO (Festino).

Figure 3 —IAI (Disamis), AIl (Datisi), OAO
(Bocardo), EIO (Ferison).

Figure 4 — AEE (Camenes), IAI (Dimaris),
EIO (Fresison)".

Not all modes of reasoning are widely
used in practice, though this does not mean that
they only appear in logic textbooks and are not
applied in the practice of thinking. The fact that
we are not able to immediately take advantage of
them in practice, does not imply that they should
be excluded from the system of sciences. It is
possible that the development of new needs of
thinking and scientific knowledge will require
such a plan of modes of reasoning. It is beyond
argument that a deep knowledge of figures and
modes of the human thought will be required due
to the development of automated systems, the
expansion of the practice of machine translation,
etc. Creating even the simplest automated system
capable of producing some elementary logical
operations is impossible without a thorough
knowledge of the principles and rules of the
syllogism.

In the course of syllogistic reasoning during
mental activity, one should observe a number
of logical rules arising from the action of the
organic laws of logic (identity, non-contradiction,
sufficient reason and the excluded middle) in order
to come to a valid conclusion. Application of the
laws of logic can detect invalid arguments about
legal circumstances and contribute to the proper
qualification, respectively, non-compliance with
the laws of logic leads to logical errors.

Therefore, which figures and modes can
be applied and are really used during legal
qualification?

In order to answer this question, we should

take into account the logical rules for each figure

of syllogisms, which are the criteria for valid
reasoning adapted specifically for this figure. If
at least one of the rules is violated, the conclusion
made using these figures would be wrong; if
nothing necessarily comes from the premises of a
syllogism, there is no syllogism'®. The categorical
reasoning, in fact, secures the conclusions that
were obtained during the preliminary discussion
in the form of conditional-categorical and
dividing-categorical conclusions. Herewith, it is
necessary to take into account their relationship,
the nature of the modes (positive or negative) used
in the preliminary stages of qualification. The
fact is that the affirmative mode of preliminary
qualification (on the compliance of the features
of actual circumstances with the features set by
the rule of law) should conform to the modes of
the first figure of general qualification, mainly
Barbara mode, and the negative mode to the
modes of the second figure, mainly Camestres
mode.

Thus, with the help of the first mode of the
first figure particular conclusions come from the
general provisions. This is the most typical form of
deductive reasoning. The total abstract statement
(for example, the rule of law) is analyzed to make
conclusions regarding a particular phenomenon,
the fact of reality. For the first figure conclusions,
the minor premise should be affirmative, and the
major premise should be universal: for example,
the attack for the purpose of thievery, committed
with violence dangerous for life or health, is
robbery (Article 162 of the Criminal Code of the
Russian Federation); Mr. K. applying violence
dangerous for life, attacked Mr. P. in order to
steal his/her property, therefore, the act of K. is
robbery.

The first mode of the second figure is used to
refute the affirmative judgment, especially when
it is necessary to show that a separate case or
feature cannot be subsumed under the universal

statement. Therefore, one of the premises should
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be negative, and the major premise should be
universal: illegal banking activity is punishable,
this banking operation is not punishable, this
banking operation is not illegal banking activity.

The modes of the third figure are used to
refute universal statements: the minor premise
should be affirmative and the conclusion should
be particular. This kind of syllogisms are, in the
first place, Disamis and Felapton. These modes
are used in the implementation of normative
control when the regulatory direction of minor
legal force, is checked for compliance with the
act of major legal force.

The fourth figure does not give universal
affirmative conclusions, the minor premise
should be universal, that is why this figure is
rather artificial and is not applied for the purpose
of legal qualification.

It should be noted that simple syllogisms are
rarely used in the practice of the mental activity
of law enforcers (which is usually due to the
complexity in determining the nature of the legal
relationship or, conversely, due to their evident
assessment, which leads to a reduced type of the
syllogism, as well as due to the fact that the major
premise if not only the rule of law, but several
systemically interconnected substantive and
procedural norms). Therefore, much more often
the qualifying syllogism becomes more complex,
while it consists of a chain of simple syllogisms,
namely in the form of:

a) polysyllogism, ie. a combination of
several syllogisms with each other in such a
way that the conclusion of one of them becomes
the premise for another one. For example, let us
consider the following conclusion: “Appropriation
or embezzlement is the theft of property of
another entrusted to the guilty. Mr. P. stole the
property of another. The property was entrusted
to him. Therefore, the actions of Mr. P have all
the features of appropriation. Appropriation is
subject to Article 160 of the Criminal Code of

the Russian Federation. Therefore, the actions
fall under Article 160 of the Criminal Code of the
Russian Federation”.

b) sorite, i.e. a chain of reduced syllogisms,
in which either major or minor premise is omitted
while they are obvious for the qualification
of the subject. In case of the previous example
of polysyllogisms in the mental activity of
experienced law enforcers, the chain would be
commonly reduced as follows: “Mr. P. stole the
property of another entrusted to him. Therefore,
his actions fall under Article 160 of the Criminal
Code of the Russian Federation”.

c) enthymeme, i.e. an argument, which does
not contain neither major nor minor premises,
while they are implied because they express a
well-known statement, which does not require
any establishment or proof. Consequently, there
are two types of enthymemes may be two kinds:

o in the first case, there is no major premise.
This scheme is applied for the qualification
of the cases of special proceedings (in
accordance with the subsection IV of the
Code of Civil Procedure of the Russian
Federation, Chapter 27 of the Code of
Arbitration Procedure). A distinctive
feature of special proceedings is the
lack of dispute about the law. A judge
has to determine a particular fact,
notwithstanding whether it took place
or not (for example, establishment of the
fact of acknowledgement of paternity,
acceptance of inheritance, adoption, the
fact of possession and use of real estate by
the entity as its own, etc.), and to qualify
it as legally significant, or insignificant;

e in the second case, the conclusion does
not contain the minor premise while it is
well-known or has a prejudicial effect.

To make a wvalid conclusion from the
premises (law enforcement decision), it is

necessary to exactly establish both premises. The
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peculiarity of judicial reasoning is that the major
premise (rule of law) is not the subject to proof.
“If the rule of law is set positively, it means that

it has a positive value for the judge” "

. During the
study of the major premises, the hypothesis of the
norm has a crucial meaning, establishing a circle
of life circumstances, the presence or absence
of which is the basis for the application of this
law. Herewith, the major premise as the basis for
legal qualification should be comprehensively
and systematically interpreted and should be
reasonable. This applies to all cases of law
enforcement. Even when the qualification is
simple and obvious, and the establishment of the
applicable rule is easy due to the current practice
in this category of cases. In such cases, it means
that the interpretation of this law has been already
established and there is no doubt in it, its result is
presumed.

The minor premise contains the facts
established during the case. They should fully
or partially coincide with the system of factual
circumstances set in the hypothesis of the norm.
It is the coincidence of the set conditions and
real ones that underlies the conclusion of the
law enforcer that the real-life circumstances are
able to produce the effects provided for by the
disposition and the sanction of the rule of law.
Logically, decision-making is arranged from
the major premise to the minor one, and then
to the conclusion. It is noteworthy that logical
constructions are not in one line with real actions
and the progress of the law enforcer’s thought,
they constitute the internal logic of qualification.

At the same time, the value of the logical
forms of qualification is not absolute. For proper
evaluation of the facts, to observe these laws in
the process of reasoning is not enough. Success,
efficiency and promptness of the qualification
process largely depend on the efficient and
reliable determination of the original data the

assessment is based on, on understanding of the

law and its rules by the law enforcer, as well as
knowledge and observance of the rules of legal
qualification.

Indeed, it is hardly correct to reduce the
application of law, making a decision only
on the formal-logical operation. Any form
contains content, essence of law enforcement
(competent-authoritive activities on resolution
of specific legal cases) as its logical part. In the
process of qualifying, the law enforcer often
faces ambiguous factual situations. In order to
resolve them, certain law enforcement actions
are required. In particular, it is understanding
of the legal norm and explaining it to others,
i.e. interpreting the content and grounds for the
implementation of the legal norm, finding of legal
norms that come into conflict with the interpreted
legal rule, gaps, etc. Such situations require that
the law enforcer overcomes the conflicts and gaps
in legal norms. Moreover, let us note that legal
norms are ambiguous: they are relatively certain,
discretionary, optional or alternative legal rules
that require implementation with consideration of
factual circumstances of each particular dispute.

Thelawenforcerfacescomplex problemswith
various possible solutions to the problem, which
may not be correctly resolved by the knowledge
of factual circumstances and corresponding
rules of law alone (i.e. understanding of the law
from the positivism standpoint prevailing in the
domestic legal doctrine). Let us emphasize that
this is most real in the cases of identification of
gaps in the current legislation, in situations that
require resolution of the case taking into account
the discretion of the law enforcer, as well as the
cases related to the assessment of non-pecuniary
damage, etc. Meanwhile, the discretion of the law
enforcerused inthese cases should be an exception
and performed strictly within the framework of
the law, but in general the major premise in the
process of legal qualification should be based on

regulatory legal instructions.
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However, practice shows that judges
resolve many of the issues arising during legal
qualification by referring to the provisions
developed by higher courts. Thus, reasoning of
court decisions is abundant with references to the
legal position of the Constitutional Court, Supreme
Court and the Supreme Arbitration Court of the
Russian Federation, as well as to other courts
that appear to be almost a normative premise
of qualification, directly substituting regulatory
legal instructions. This situation is alarming. We
cannot but agree with the following statement:
“The analysis of judgments, for example, in the
arbitration proceedings allows to conclude that
the in the reasoning of the judge’s decision there
only one reference to the applicable law, and three
or four times —to the variety of legal positions of
courts ... The intensive use of legal positions in
the judiciary practice leads to uncertainty of the
judgment, their weakness and vagueness that
could undermine the foundations of the rule of
law”.20

Therefore, we have a situation when the legal
nature of the factual circumstances is determined
not on the basis of the rule of law, but rather taking
into account the legal position of higher courts, and
established judicial legal positions (practice), and
thus, judicial legal positions receive the status of
legal norms and legal understanding of the subject
applying the law becomes sociological, which is
inherent in the Anglo-Saxon legal system. This
situation can not influence the process of legal
qualification and its result.

Careful consideration of the issues of the
logical side of legal qualification, investigation of
the modes used in the process of law enforcement
will contribute, in our opinion, to the development
and use of logic programmes (algorithms) of
qualification in law enforcement activities and,
consequently, to automation of this process. This
will allow law enforcers, first of all, to have a

clear understanding of the sequence of actions

to be undertaken for the only valid conclusion on
the case, and will minimize the use of subjective
assessments and ensure effective decision-
making. The use of such software will not replace
ordinary judges, and it is not what we are talking
about it. Such software will only make their work
more effective, especially when the case is not
connected with the interpretation of provisions of
the law, but with the “pure logic” when “yes” or
“no” answers are required (Whether the features of
law violation comply with all the features of law
violation provided for by the rule of law or not).
It should be noted that in some countries these
technologies are already applied in the course
of implementation, although in an experimental
mode, of the programmes “The Electronic Judge”,
“Justice-on-Wheels™?!.

The Chinese province of Shandong has
advanced even further in this respect, while
electronic systems there are used in criminal
proceedings, even for such serious crimes
as murder, robbery, rape, infringement of
public safety. All offenses were preliminarily
systematized and divided into one hundred
categories. Specific data are entered into the
theory of the case and the system passes the
sentence. The judge, of course, has the right to
disagree with the decision and change it. From
2006 to 2009, more than 2,000 criminal cases had
been considered with the help of this system.

In our country, taking into account the need
to achieve the main strategic goal of national
informationpolicy of “transitionto theinformation
society and entry into the global information
society”, in recent years much attention is paid to
the use of information technologies in the field of
justice, other law enforcement activities, as well
as its technical support.

The supreme courts and many bodies of the
executive government have adopted the concepts
of informatization involving the integrated use

of new information technologies, including the
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means of video conferencing, Internet technology,
the technology of electronic records management,
processing and storage of large amounts of data,
reference data marts and boards for the display
of information on the appointment of hearings
on cases, automated record-keeping subsystem
of the Supreme Court and other computer
technologies. Often, the use of these technologies
includes the concept of “e-justice”. It seems that
these information technologies are more related
to ensuring the principle of openness and access

to justice, with the technical and material support

of decision-making, and not justice itself. We
believe that the “e-justice” programme, in the first
place, should include the problem of development
and support of computer qualifying programms
for law enforcement.

Therefore, we can conclude that legal
qualification is a complex process of cognition
and the result of this cognition, the success of
which particularly depends on the knowledge
and respect for the laws of logic. The issue of
the logical basis of legal qualification should be

investigated further.
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Opuanveckas kBaaupukanus
KaK JOrHYeCKHUi NpUeM IO03HAHUSA
B.H. Baacenko

Poccuiickuii 2ocyoapcmeennviil ynusepcumem npagocyous
Poccus, 117418, Mocksa, yn. Hosouepemywkunckas, 69

B cmamve uccnedosanuio noonescam aocudeckue OCHOBAHUS IOPUOUYECKOU Keaaupurayuu —
sadicHeluell cmaouu nPaGoONPUMeHeHUs, CpPeOCmed KOHKPEeMU3ayuu NOoA0NCeHUll HOPM Npasd.
Ananuzupyromes 06a 610Ka 102UNECKUX NPAGUTL, KOMOpble He0OX00UuMo cobnodams 6 npoyecce
npagosoli KEAIUDUKAYUL: OCHOBHbIE 3AKOHBLIOSUKU (MOACOeCEd, HENPOMUBOPEYUS, UCKTIOUEHHO20
mpempe2o, 00CMAMOYHO20 OCHOBAHUS) U NPAGUIA NOCMPOEHUs. KAME2OPUUeCKUX CUNLIO2UBMO8 8
coomeemcmseuu ¢ e20 MoOycom. Ymeepoicoaemcs, 4mo mujamenbHoe Uccied08aHue 102udecKux
Gopm npaeosoil kearupukayuu, Mo0ycos, UCHOIb3YEMbIX 8 Npoyecce NPasonpumeHenus, oyoem
Ccnocobcmeosams CO30aHUI0 U UCNONb30BAHUIO 8 0eSIMETbHOCIU NPABONPUMEHUMENbHBIX OP2AHO8
JO2UHEeCKUX NPOSPAMM (A120pummos) Keaiugurayuu, 6 nepgyro ouepedsb, No «MUNOGbIM 0enam»
U, cn1edoamenbHo, K asMoMamu3ayuy 3moz2o npoyecca, peaiu3ayu npocpammsl « NeKmpOHHbLU
CYObsLY, KOMOpas yoice NOAYUUNA CBOe NPpUMEHeHUe 8 3apyDedCHbiX CMpAaHax, npedcoe 6ce2o 6
Jlamunckou u LlenmpanvHnoti Amepuxe.

Kurouesvie  cnosa: npasonpumenenumenvudas — 0esmensbHOCMb,  opuouyeckas  (npasosas)
K8ANUDUKAYUS, TI02UYECKUEe OCHOBAHUS IOPUOUYECKOU K8ATUPDUKAYULL, NPABOBAS HEONPEOeIeHHOCb,
J02udecKull MoOOYC, Nedcaujuli 8 OCHO8e K8ATUGUKAYUU, areopumm Kearugurayuu, gopmaiusayus
npoyecca NpuHAMUS peweHuss, IQPGeKmueHocmy U OnepamusHOCmb NPaABoCyoOuss, 102UHeCKasl
npupooa npasogoi HOpMbl.

Hayunas cneyuanonocms: 12.00.00 — opuouueckue nayku.
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