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Abstract. During periods of economic and political crises, investors become more vulnerable
because States usually adopt quick measures like protective policies and measures of public
interest, which frequently come into conflict with international investment law: Foreign
investors may resort to arbitration under investment treaties and file complaints usually
arguing that changes and measures taken by the State violate the protections offered in
these treaties. Legal defenses of States in times of crises are on the other hand very limited
and constrained by strict conditions. Host States can invoke their right to modify rules to
preserve public order under the customary principle of police powers. States may also rely
on certain treaty provisions called non-precluded measures provisions if they exist and / or
the exception of necessity under customary international law codified in article 25 of the
International Law Commission (ILC) Articles on State Responsibility for Internationally
Wrongful Acts to exclude from wrongfulness measures and acts adopted in a crisis situation.
Arbitral jurisprudence provided clarifications on how to interpret non-precluded measures
clauses in investment treaties in relation to the necessity plea under customary law. It has
often addressed the question of whether the necessity defense is self-judging and also has
taken different approaches to the determination of damages in cases involving the successful
or unsuccessful use of necessity and non-precluded measures clauses.
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Yuueepcumem Iapuoic 2 [lanmeon-Accac
Opanyus, Hapuowce

AHHoTanus. B nepuosl 53KOHOMUYECKUX U MOJIMTHYECKUX KPU3HCOB HHBECTOPBI CTAHOBSITCS
Ooiree ySI3BUMBIMH, TIOCKOJIBKY TOCYIapCcTBa OOBIYHO IPUHUMAIOT ONIEPATUBHBIC MEPHI,
TaKue KaK 3aIlUTHAs TIOJIUTHKA M MEPHI B MHTEpPEecax 00IIeCTBa, KOTOPBIC YaCTO BCTYIIAIOT
B IPOTUBOPEUHE C MEXKIYHAPOIHBIM HHBECTULIMOHHBIM ITpaBoM. IHOCTpaHHBIE HHBECTOPHI
MOTYT 00pamaThCsi B apOUTpak B COOTBETCTBUH C HHBECTHIIMOHHBEIMHU JOTOBOpAMU
1 TIOZIaBATh JKAJIOObI, OOBIYHO YTBEPIKIAst, 9TO M3MEHEHHS U MEpPBL, IPUHATEHIE TOCYIapCTBOM,
HapyLIAIOT 3aLIUTY, IPELyCMOTPEHHYIO 3TUMHU JJoroBopaMu. C Ipyroil CTOpOHBI, IpaBoBast
3alllUTa rOCY1apCTB BO BPEMsl KPU3HUCOB OPaHUYEHA JKECTKUMHU ycaoBusaMH. [IpuHumaronye
rocyapcTBa MOTYT CChLJIAThCSl Ha CBOE IIPaBO U3MEHATH NIpaBuila JJIsl COXpaHEeHUs
00IIECTBEHHOTO MOPSIIKA B COOTBETCTBUU C OOBIYHBIM IIPHHITUIIOM ITOTUIICHCKHUX
nostHoMouMi. ['ocynapcTBa Takyke MOTYT CChUIAThCSl Ha OIpeieIeHHbIE JOTOBOPHbIE
TIOJIOXKEHH S, HA3bIBAEMbIE MOJIOKEHUSMH O HE3AMPEILEHHBIX MEPaX, €CIIM OHU CYLIECTBYIOT,
W/WJIN Ha COCTOSIHIE HEOOXOAMMOCTH B COOTBETCTBHH C OOBIYHBIM MEXKIYHAPOIHBIM
MpaBoM, KOAH(PHUINPOBAHHEIM B cTaThe 25 CraTeit KoMuccnu MexXIIyHapOIHOTO MpaBa
00 OTBETCTBEHHOCTH TOCYJAPCTB 338 MEKIyHAPOIHO-TIPOTHBOIIPABHEIC IESHUS, YTOOBI
HCKJIFOYUTD NMPOTUBONPABHOCTH MEP U ACHCTBUMN, MPUHATHIX B KPU3UCHON CUTyalLlUU.
ApOutpaxkHas IpakTHKa Jaa pa3bsCHEHHS OTHOCHTENBHO TOTO, KaK TOJIIKOBATh MOJIOKEHUS
0 HEUCKITIOYEHHBIX Mepax B MHBECTULIMOHHBIX JOTOBOPAX B CBS3U C IIPU3HAHUEM COCTOSHHUS
HEO0OXOIUMOCTH B COOTBETCTBUH C OOBIYHBIM IIpaBoM. B Heil wacto paccMaTpuBacs
BOIIPOC O TOM, SIBJISICTCS JTU 3aIUTa B YCIOBUSIX HEOOXOANMOCTH CaMOOIICHKOH, a TakkKe
MPUMECHSUIACH Pa3IMYHBIC TTOIXOABI K ONPEICIICHUIO YOBITKOB B JeTaX, CBI3aHHBIX
C YCIICIIHBIM HJIH HEYCIEITHBIM HUCTIOIB30BaHIEM KIIay3yJl O COCTOSHHN HEOOXOIMMOCTH
1 HEUCKITIOUEHHBIX MEpax.

KuarueBble c10Ba: 3amuTa roCyaapcTBa, COCTOSHIE HEOOXOAUMOCTH, OTOBOPKHU
0 HEHCKJIIOUEHHBIX Mepax, Ype3BbIUaifHbIe OTOBOPKH, IPABO HA PETYIHPOBAHNE, OOIIHE
HUHTEPECHI, IOJIULENCKHUE [TOJIHOMOUNS, UHBECTULIMOHHBIE JOTOBOPbI, OTBETCTBEHHOCTh
roCyaapcTBa, HHBECTUIIMOHHBINA apOnUTpaxk, KPU3NC, YOBITKH, HHOCTPAHHBIC HHBECTOPEI.

Hayunas cnieunansHoCTh: 5.4.4. CounanbHas CTPYKTypa, COLMaIbHbIe HHCTUTYThI
u poueccsl; 5.1.5. MexayHapogHO-IIpaBOBbIE HAyKH.

Lntnposanue: E. Cabans6aib. 3amura rocy1apcTB OT HHOCTPAHHBIX HHBECTOPOB BO BPEMsI IIOJTUTIHIECKHX
1 SKOHOMHYECKUX KpH3UCOB. Kypr. Cub. ¢edep. yn-ma. I ymanumapnuie nayxu, 2024, 17(12), 2337-2346.
EDN: DXFMVC

Introduction vulnerable because governments may be under

Over the past two centuries, several political pressure from citizens, political parties,
political and economic crises have taken place.  and pressure groups to meet the demands of the
During these times, investors become more  public, which could result in political regime
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change and turmoil in society. Depending
on various economic, social, and political
situations, States respond to these pressures and
crises in a variety of ways. Market intervention
and nationalization are common responses in
times of crisis. Countries adopt on a national
level quick measures and protective policies
of public interest related to trade or finance.
For example, banks may be temporarily shut
down, the amount that can be withdrawn in
cash might be restricted, or capital transfers
might be blocked.

While such an intervention may be neces-
sary during economic hardship, it frequently
amounts to protecting national interests at the
expense of domestic and international inves-
tors — whether deliberately or not. By enacting
regulations to safeguard the public interest,
States may materially affect investors’ rights.
Measures undertaken via domestic legislation
are protected by state immunity in cases of
lawsuits before domestic courts since they are
classified as acta iure imperii. These domestic
measures have frequently come into conflict
with international law particularly international
investment law because foreign investors may
resort to investment arbitration under invest-
ment treaties. Investor-State arbitration offers
a new means to contest government actions.
These conflicts have become increasingly com-
mon in the area of investment law during the
past few years. Some crises, like the Argen-
tine crisis, have led to a considerable case law.
Investment arbitration has become a common
international mechanism for resolving dis-
putes with host nations since the mid-1990’s as
a result of the growth in BITs and investment
chapters in trade agreements. Investment trea-
ties protect investors from legislative changes
by providing protection standards such as fair
and equitable treatment, and expropriation
prohibitions. During economic crisis, dispute
resolution practitioners often face increased
workload due to trade measures, potentially
leading to increased international disputes. In-
vestment arbitration can be seen as a legitimate
tool during economic crises, limiting policy
reactions and preventing discriminatory bias,
or an illegitimate tool, hindering governments
from addressing domestic concerns.

Statement of the problem

The regular rendering of binding deci-
sions by independent investment tribunals on
the question of whether States have violated
the investment protection standards guaran-
teed under various bilateral and multilateral
investment treaties has made international in-
vestment law one of the most active areas of
public international law. A foreign investor can
file a complaint arguing that changes to legal
frameworks and measures taken by the State
violated one or more of the protections offered
in investment treaties. Therefore, claims are
usually based on allegations of breaches to
provide full protection and security, fair and
equitable treatment, to allow free transfer of
capitals and profits. Other claims concern de-
nial of justice, expropriation, and discrimina-
tion (including most-favored-nation or national
treatment obligations). The other party would
usually maintain that because of the crisis, it is
unable to fulfill commitments made before the
crisis or that it was compelled to take specific
actions to limit the consequences of the cri-
sis. What legal defenses do States usually use
against foreign investors in times of political
and economic crisis? The discussion is divid-
ed into six parts. Host States can invoke their
right to modify rules to preserve public order
in response to changing conditions (I). States
may also use other defenses by relying on cer-
tain treaty provisions called non-precluded
measures provisions (II) and/or the exception
of necessity under customary international law
(IIT). The relation between emergency clauses
in treaties and international customary law of
necessity has not been always clear in arbitral
case law (IV). Whether the necessity defense is
self-judging (V) and whether a successful reli-
ance on necessity or the emergency clause has
any influence on the subject of damages (VI)
are questions often raised in such arbitrations.

Method

The methods used for the analysis are
based on several approaches: descriptive, com-
parative, analytical, and historical. Legal re-
search materials include primary sources such
as international investment treaties, arbitration
cases, and the Draft Articles on Responsibili-

- 2339 -



Helene Sabalbal. States’ Defenses against Foreign Investors in Times of Political and Economic Crisis

ty of States for Internationally Wrongful Acts
with Commentaries (ARSIWA). Secondary le-
gal sources include law reviews and journals,
book chapters on the subject in English and
French, as well as articles written by lawyers
and practitioners affiliated with international
law firms, and papers or studies prepared or
edited by international organizations.

Discussion
1. States’ right to regulate
for the general interest in international law:
the doctrine of police powers

Investment arbitration often addresses
the conflict between a State’s regulatory pow-
ers and foreign investors’ rights, which can
be heightened during economic crises. Inter-
national law acknowledges States’ power to
legislate in the public interest, which can be
explicitly mentioned in investment treaties.
States can also use the theory of police pow-
ers to defend actions that may breach investor
protections, despite the absence of an exception
clause. The OECD states that compensation is
not required for economic injury resulting from
non-discriminatory regulation within a state’s
police powers and that it is an accepted princi-
ple of customary international law. In Saluka
case, the tribunal stated that “the principle that
a State does not commit an expropriation and
is thus not liable to pay compensation to a dis-
possessed alien investor when it adopts gener-
al regulations that are “commonly accepted as
within the police power of States” forms part of
customary international law today” (Saluka In-
vestments B. V. v. The Czech Republic, UNCI-
TRAL, Partial award, 17 March 2006, § 262).

Courts have used the argument of police
powers in emergency situations. For instance,
in the AWG case, the tribunal stated: “In an-
alyzing the measures taken by Argentina to
cope with the crisis, the Tribunal finds that,
given the nature of the severe crisis facing the
country, those general measures were with-
in the general police powers of the Argentine
State, and they did not constitute a permanent
and substantial deprivation of the Claimants’
investments” (AWG Group Ltd v. Argentina,
UNCITRAL, Decision on Liability, 30 July
2010, § 140).

Not all measures taken for general inter-
est can fall under the category of police pow-
ers. Moreover, the scope of police powers re-
mains uncertain because its extent is left to
the discretion of the tribunal settling the case.
Many tribunals have held that actions under
police powers must be taken in good faith,
non-discriminatory, and proportionate. In the
Saluka case, states are not liable to pay com-
pensation to foreign investors when they adopt
non-discriminatory regulations aimed at the
general welfare (Saluka Investments B.V. v.
The Czech Republic, see above, § 255). In the
Philip Morris case, a state’s action must be tak-
en bona fide for the purpose of protecting pub-
lic welfare, non-discriminatory, and propor-
tionate (Philip Morris v. Uruguay, ICSID Case
No. ARB/10/7, Award, 8 July 2016, § 305). In
the Marfin case, in order for a State action not
to constitute an indirect expropriation, it must
be taken in good faith for the purpose of pro-
tecting the public welfare, non-discriminatory
and proportionate (Marfin Investment Group
Holdings S.A., Alexandros Bakatselos and
others v. Republic of Cyprus, ICSID Case No.
ARB/13/27, Award, 26 July 2018, § 829).

Regardless of the possibility that a police
powers argument would be successful, States
can invoke, in addition, the defenses related
to necessity available under investment trea-
ties or customary international law to defend
themselves. International public law presents
rules and remedies to address unexpected cir-
cumstances that have an influence on States’
responsibilities. Will be focused on specific
clauses in bilateral investment treaties and spe-
cific mechanisms found in international cus-
tomary law.

II. Non-precluded measures in treaties

Some treaties contain provisions known
as non-precluded measures clause or emer-
gency exceptions clause or “security clause” or
“necessity clause” which have the effect of ex-
cluding from wrongfulness measures and acts
adopted by a State in crisis situations. These
kinds of provisions have been invoked in crisis
situations on grounds of “public order” or “es-
sential security”. The non-precluded measures
provision in a bilateral investment treaty may
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be used as a foundation by the host State to de-
fend some crisis-related actions or measures.
Those provisions constitute an excuse for the
State for breaching the relevant treaty without
seeing its international responsibility engaged.

Economic crises are consistently men-
tioned in case law as the kind of event that may
justify or excuse a breach of a treaty. A rising
number of bilateral treaties have such clauses
like article 18.2 of the US 2012 BIT model. In
the context of the 2001 crisis in Argentina, sev-
eral cases involved claims under Article XI of
the Argentina-US BIT, providing such provi-
sion. For example, in CMS, Argentina claimed
that investors cannot be compensated for neg-
ative consequences resulting from broad eco-
nomic and currency policies that were imple-
mented during a state-wide economic crisis
or contested before arbitral tribunals because
they ‘[were] not directed towards investors but
affect[ed] the country and its population as a
whole’ (CMS Gas Transmission Company V.
The Republic of Argentina, ICSID Case No.
ARB/01/8, Decision of the Tribunal on Objec-
tions to Jurisdiction, 17 July 2003, § 30).

III. The necessity defense
under international customary law

Under customary law, States are respon-
sible for wrongful acts or omissions that will
hence trigger a breach of their international
obligations. However, customary international
law also includes circumstances that preclude
the wrongfulness of States’ conduct that would
otherwise not be in conformity with their inter-
national obligations. Customary international
law defenses have been codified in the Inter-
national Law Commission (ILC) Articles on
the Responsibility of States for Internationally
Wrongful Acts. Chapter V of this text provides
six circumstances precluding wrongfulness:
consent (article 20), self-defense (article 21),
countermeasures in respect of an internation-
ally wrongful act (article 22), force majeure
(article 23), distress (article 24), and necessity
(article 25). When an international wrongful
act has been committed under any of these six
circumstances, international customary law
eliminates State liability, in other words, these
circumstances constitute a justification or an

excuse for the State to fail to perform an obli-
gation as long as the circumstance in question
remains. However, the said obligation is not an-
nulled nor terminated.

The threshold is very high to prove these
defenses and the scope of their application is
limited. These defenses have been used in the
jurisprudence of the International Court of
Justice and by arbitration tribunals. Will be
analyzed the exception of necessity because it
seems the most relevant as a means of defense
for States in times of economic and political
crisis against possible pleas from investors.

International customary law allows a State
to invoke necessity as an excuse for precluding
the wrongfulness of an act not in conformity
with an international obligation. This rule is
codified in article 25 of the International Law
Commission (ILC) Articles on State Responsi-
bility. The necessity defense is exceptional and
must fulfill several cumulative requirements
to prevent its frequent application, rendering
many international agreements ineffective.

To invoke necessity, there must be a grave
and imminent peril that threatens an essential
interest of the State, whose action must be the
“only way” to protect it against this peril. The
evaluation of necessity depends on the circum-
stances and has been invoked to protect various
interests, including safeguarding the environ-
ment, preserving the existence of the State and
its people during public emergencies, or ensur-
ing the safety of a civilian population.

In cases such as the Russian Indemnity
case, the arbitral tribunal held that compliance
with an international obligation must be “self-
destructive” in order for the wrongfulness of
the non-compliant conduct to be precluded.
In this case, the Government of the Ottoman
Empire invoked, among other reasons, an ex-
tremely difficult financial situation to justify its
delay in paying its debt to the Russian govern-
ment. The financial difficulty was categorized
as force majeure, but it was actually more of
a situation of necessity. The arbitral tribunal
accepted the plea in principle but added that:
“It would be a manifest exaggeration to admit
that the payment of the relatively small sum of
6 million francs due to the Russian claimants
would have imperiled the existence of the Otto-
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man Empire or seriously endangered its inter-
nal or external situation” (UNRIAA, Vol. XI
(Sales No. 61.V.4), p. 421, at p. 443 (1912)).

The principle of necessity in internation-
al law states that a State’s action should be the
only means available to safeguard an essential
interest. If there is another way, such as more
expensive or inconvenient, the necessity defense
cannot be used. In cases where the State’s course
of action was not the sole one, the necessity de-
fense was rejected. The International Court of
Justice (ICJ) suggests that alternative ways to
protect an essential interest may include coop-
erative action with other States or international
organizations. Additionally, a State cannot in-
voke necessity if it contributed to the creation
of the situation. The principle of economic and
financial necessity has been accepted in cases
like Société commerciale de Belgique and the
French Company of Venezuelan Railroads.

Finally, as stated in article 26 of the ILC Ar-
ticles, necessity cannot be used to exclude “the
wrongfulness of any act of a State which is not
in conformity with an obligation arising under a
peremptory norm of general international law,”
so recourse to it is not permitted in the event of
aggression or the use of force”.

IV. Relation between non-precluded
measures clauses in treaties
and international customary law of necessity

To justify resorting to the state of necessi-
ty, some tribunals invoked the emergency ex-
ception of the applicable BIT (like article XI
of Argentina-US BIT), while others applied
the necessity rules of customary international
law. Some used both. The reasoning behind
the assessments results in somehow different
outcomes giving rise to inconsistent jurispru-
dence.

In CMS, the tribunal essentially combined
the emergency clause of the Argentina-US BIT
with the customary norm on necessity codified
in article 25 ARSIWA, without explicitly ad-
dressing the relationship between these norms
(CMS Gas Transmission Company v. The Re-
public of Argentina, ICSID Case No. ARB/01/8,
Award, 12 May 2005, at § 353-358, § 374). The
conditions necessary for the implementation of
article XI of the BIT have been assimilated to

those concerning the existence of a state of ne-
cessity under customary international law, as-
suming that article XI and article 25 are “on the
same footing” (CMS Gas Transmission Com-
pany v. Argentina, ICSID Case No. ARB/01/8,
Decision of the ad hoc Committee on the Ap-
plication for Annulment, 25 September 2007,
§ 128, § 131). In its analysis of the facts, the
tribunal stressed that the need to prevent a ma-
jor breakdown, with all its social and political
implications, might have entailed an essential
interest of the State in which case the opera-
tion of the state of necessity might have been
triggered. As the conditions for invoking a plea
of necessity need to be cumulatively satisfied,
the tribunal concluded that the plea of necessi-
ty under customary international law did not
justify Argentina’s measures. The tribunal in
Sempra had also failed to distinguish between
article 25 ARSIWA and article XI Argentina-
US BIT, explicitly arguing that the latter “pro-
vision is inseparable from the customary law
standard insofar as the definition of necessity
and the conditions for its operation are con-
cerned, given that it is under customary law
that such elements have been defined” (Sem-
pra Energy International v. The Argentine Re-
public, ICSID Case No. ARB/02/16, Award, 28
September 2007, at § 376).

The ad hoc committee in the Sempra an-
nulment proceedings proclaimed that the tri-
bunal had manifestly exceeded its power by
equating article 25 ARSIWA with the emer-
gency clause and essentially applying it as “pri-
mary law’ instead of the article XI of the BIT
(Sempra Energy International v. The Argentine
Republic, ICSID Case No. ARB/02/16, Deci-
sion on the Argentine Republic’s Application
for Annulment of the Award, 29 June 2010,
at § 207-209). Also, the ad hoc committee in
CMS pointed out that “the excuse based on
customary international law could only be sub-
sidiary to the exclusion based on Article XI”,
and that “Article XI and Article 25 thus con-
strued would cover the same field and the Tri-
bunal should have applied Article XI as the lex
specialis governing the matter and not Article
25” (CMS Gas Transmission Company v. Ar-
gentina, Decision of the ad hoc Committee, see
above, at § 132-133). The committee consid-
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ered that the tribunal should have considered
“first whether there had been any breach of the
BIT and whether such a breach was excluded
by Article XI. Only if it concluded that there
was conduct not in conformity with the Treaty
would it have had to consider whether Argenti-
na’s responsibility could be precluded in whole
or in part under customary international law”
(CMS Gas Transmission Company v. Argenti-
na, see above, at § 134). The tribunal did not
examine whether the conditions set out in arti-
cle XI had been met and, whether the measures
taken by Argentina were likely to constitute,
even prima facie, a violation of the BIT.

These decisions provide recommendations
on how to interpret a non-precluded measures
clause in a BIT: First, such provision should
be considered separately from the necessity
exception in customary international law, and
second, as a lex specialis, it should prevail over
the necessity exception in customary interna-
tional law. As a result of the ad hoc commit-
tees” findings, subsequent cases like El Paso
and Continental Casualty, took into account the
interaction between the two norms and made a
distinction between them.

V. Who should decide what constitutes
a state of necessity —
is it the State or the arbitral tribunal?

The International Court of Justice clearly
indicated how clauses pertaining to a State’s
fundamental interests or national security
should be assessed: “The state of necessity can
only be invoked under certain strictly defined
conditions which must be cumulatively sat-
isfied; and the State concerned is not the sole
judge of whether those conditions have been
met” (Gabcikovo-Nagymaros Project (Hunga-
ry/ Slovakia), Judgment of 25 September 1997,
1.C.J. Reports 1997, 7, at § 51).

In CMS, the arbitral tribunal maintained
that: “[qJuite evidently, in the context of what
a State believes to be an emergency, it will
most certainly adopt the measures it considers
appropriate without requesting the views of
any court. However, if the legitimacy of such
measures is challenged before an international
tribunal, it is not for the State in question but
for the international jurisdiction to determine

whether the plea of necessity may exclude
wrongfulness” (CMS Gas Transmission Com-
pany v. The Republic of Argentina, Award, 12
May 2005, at § 373).

On the other hand, in LG&E, the arbitral
tribunal affirmed that it is important to follow
the intentions of the States agreed upon at the
time of signing the treaties, which indicates,
in the BITs in question, that the States wished
that the provisions on the essential security
measures be self-judging. Nevertheless, the
tribunal added that “Argentina’s determination
would be subject to a good faith review any-
way” (LG&E v. Argentina, ICSID Case No.
ARB/02/1, Decision on Liability, 3 October
2006, at § 214).This implies that the tribunal
would effectively have control over the States’
measures and interpretations.

One may invoke a violation of the parties’
will and the pacta sunt servanda principle. A
check on the States’ good faith in how they in-
terpret essential security measures, yet, would
prevent the arbitrary application of clauses that
would foster economic protectionism under the
pretext of national security. On the other hand,
the task can be challenging since tribunals
must ensure that the BITs’ self-judging effect is
respected because failing to do so would empty
the BIT of part of its substance.

Certain treaties provide that the State may
invoke its essential security interests like ar-
ticle XI of the US-Argentina BIT previously
mentioned. Therefore, when the treaty does
not explicitly confer on the State a power to as-
sess the conditions which constitute the state
of necessity, the competent judge or arbitrator
will make that determination. It is initially the
State’s responsibility to present an argument on
necessity and to demonstrate the realities of its
financial difficulties. And after the crisis’s ex-
istence has been demonstrated, it is up to the
judge or arbitrator to decide whether it actually
exists, how serious it is, and whether it might
have an effect on the State’s ability to fulfill its
international obligations.

VI. Damages and necessity

The question of whether a successful re-
liance on necessity or the emergency clause
had any influence on the subject of damag-
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es was raised by several tribunals. Regard-
ing a successful invocation of the emer-
gency clause, it was acknowledged that the
result would be the inapplicability of some
BIT standards and that no damages could
be awarded during the state of emergency
(see El Paso Energy International Company
v. The Argentine Republic, ICSID Case No.
ARB/03/15, Award, 31 October 2011, § 612).
A State would be released from liability.
However, if the contested measures were still
in effect after the emergency period ended,
the obligation to pay damages would resur-
face. According to the annulment commit-
tee in CMS, the necessity clause of a BIT,
when successfully invoked, results in the
non-application of the BIT’s provisions and
releases the State from any obligation or re-
sponsibility to compensate.

Necessity serves as a temporary defense
under customary international law as well,
which means that after the emergency pe-
riod has passed, the State is still required to
fulfill the international obligation. Addition-
ally, CMS asserts by reference to article 27
ARSIWA that “the plea of state of necessi-
ty may preclude the wrongfulness of an act,
but it does not exclude the duty to compen-
sate” (CMS Gas Transmission Company V.
The Republic of Argentina, ICSID Case No.
ARB/01/8, Award, 12 May 2005, at § 388).
Therefore, compensation for measures taken
in emergency times may be required, regard-
less of whether necessity exists as a circum-
stance excluding wrongfulness.

Necessity serves as a temporary defense
under customary international law, which
means that after the emergency period has
passed, the State is still required to fulfill the
international obligation.

That being said, in LG&E, another ap-
proach was taken asserting that “article 27
does not specify if compensation is payable
during the state of necessity or whether the
State should reassume its obligations” (LG&E,
Decision on Liability, see above, § 260).

In general, tribunals consider that difficult
economic circumstances should be taken into
consideration in the valuation process even if
the necessity defense was not successful.

Conclusion

Investment protection standards can be
violated because of significant legislative
changes. Awards show that the regulatory au-
thority of the host government is not absolute.
Non-precluded measures clauses in BITs allow
governments to take actions that would other-
wise be prohibited by the agreement if they
are necessary to protect essential security or
maintain public order in the State. Because of
the many cumulative requirements that must
be met, the necessity defense cannot guaran-
tee the success of a claim. The resolution of a
dispute will depend on a case-by-case evalu-
ation of the particular regulatory framework
and legislative measures against the standards
of protection.

When a crisis strikes, governments must
have the necessary political leeway and finan-
cial flexibility to implement economic support
initiatives without running the risk of becom-
ing swamped by investment disputes. Invest-
ment litigation against a foreign government
typically leads in the investor leaving the coun-
try, so investment arbitration should only be
used as a last resort.

Perhaps States should manage the risks
collectively to prevent an increase in investor-
State arbitrations. This can entail finding a
solution on a global, regional, or bilateral lev-
el, encouraging solidarity, and protecting host
countries. Some call for an end to the use of
treaty-based investor-State dispute resolution.
A multilateral response might be coordinated
by the United Nations Conference on Trade and
Development (UNCTAD), while investor-State
dispute settlement reform could be handled by
UNCITRAL. International investor-State dis-
pute settlement clauses may be suspended by
groups of nations, or bilateral suspensions may
be negotiated with treaty partners.

Prevention is better than cure. Economic
crises cost governments a lot in terms of com-
pensating foreign investors for failed claims.
Early warning models (EWMs), instruments
designed to detect these very costly crises and
prevent them, are among those most important
economic models being developed by States
and international financial organizations. In all
cases, the arbitral tribunal must rigorously as-
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sess whether the finding about the seriousness
and imminence of the specific economic crisis
is based on sufficient, objective, and cohesive
evidence from the EWMs.

One thing is certain, the enthusiasm for
arbitration will not cease overnight, as some
surveys show!. Fast-track arbitration rules are

! Pinsent Masons (2023). Effects of Russia-Ukraine conflict
to drive energy disputes, study finds, Available at: https://www.

becoming more and more common in arbitral
institutions. Nevertheless, fast-track proceed-
ings are not always appropriate for all disputes,
especially those requiring specialists, numerous
witnesses, or evidence gathering since they may
violate basic arbitration principles like the right
to be heard or the equal treatment of parties.

pinsentmasons.com/out-law/news/russia-ukraine-conflict-
energy-disputes-driver (accessed September 22, 2023)
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