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Abstract. The purpose of this study is to determine the legal protection model for the 
majority and minority shareholders in public limited companies. This research method 
is normative research. To investigate the ineffectiveness of laws and regulations, in 
particular, Law No. 40 of 2007 on limited liability companies in providing shareholder 
protection, researchers have studied the laws and regulations and considered the views 
of experts on legal concepts related to legal protection for shareholders, particularly, 
minority shareholders. The results showed that the law did not provide maximum legal 
protection for minority shareholders, creating an imbalance between the rights of the 
minority and majority shareholders. For this reason, 1) reform or progressive changes in 
laws and regulations are needed, for instance, in PT Law No. 40 of 2007. These changes 
should be fundamental to philosophical aspects (values and perspectives) in providing 
shareholder protection; 2) the review of shareholders’ protection methods should be 
based on the aspects of fairness.

Keywords: protection, reform, minority shareholders.

Research area: law.

Citation: Sukarmo, I.G., Haq, H., Asikin, Z., HS, S. (2021). Minority shareholders’ legal protection 
in a limited liability company system. J. Sib. Fed. Univ. Humanit. soc. sci., 14(11), 1606–1612. 
DOI: 10.17516/1997-1370-0843

Journal of Siberian Federal University.  Humanities & Social Sciences   
2021 14(11): 1606–1612

© Siberian Federal University. All rights reserved
* Corresponding author E-mail address: hamidi@unram.ac.id



– 1607 –

I Gde Sukarmo, Hayyanul Haq… Minority Shareholders’ Legal Protection in a Limited Liability Company System

Юридическая защита миноритарных акционеров  
в системе обществ с ограниченной ответственностью

И. Г. Сукармо, Х. Хак, З. Асикин, С. ХС
Университет Матарама 
Индонезия, Матарам

Аннотация. Целью данного исследования является определение модели законной 
защиты мажоритарных и миноритарных акционеров публичных обществ 
с ограниченной ответственностью. Метод исследования –  изучение нормативных 
документов. Для оценки недостатков законов и нормативных актов, в частности 
закона № 40 от 2007 г. об обеспечении защиты акционеров обществ с ограниченной 
ответственностью, были изучены законы, нормативные акты, а также учтены мнения 
экспертов о юридической концепции законной защиты акционеров и миноритарных 
акционеров в частности. Исследование показало, что закон не обеспечивает 
миноритарных акционеров максимальной законной защитой, создавая тем самым 
дисбаланс между правами миноритарных и мажоритарных акционеров. По этой 
причине: 1) имеется потребность в реформировании или внесении прогрессивных 
изменений в законы и нормативные акты, в частности в закон № 40 от 2007 
об иностранных обществах с ограниченной ответственностью, с целью оказания 
радикального влияния на основополагающие аспекты (ценности и перспективы) 
защиты акционеров; 2) методы защиты акционеров должны пересматриваться 
в свете понятия справедливости.

Ключевые слова: защита, реформирование, миноритарные акционеры.
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Introduction
Legal protection for minority shareholders 

in a limited liability company is a legal issue 
that is always interesting and up to date for dis-
cussion. Various legal regulations have been is-
sued; the most recent one is Law Number 40 of 
2007 concerning Limited Liability Companies, 
also known as the PT. However, over time, the 
existence of this law for approximately 13 (thir-
teen) years of its validity period, there are still 
drawbacks that need immediate correction. As 
a result of the 2018 EODB survey conducted by 
the World Bank in 2017, Indonesia was ranked 
72nd out of 190 countries in the world (Setianto, 
2020). The EODB indicator that is directly re-
lated to the UUPT is starting a business (Sina-
ga, 2017), protecting minority investors (Nan-
da, 2017), and resolving insolvency (Asmara et 
al., 2019).

Shareholders are one of the components 
(stakeholders) in a company in addition to oth-

er components (stakeholders) such as work-
ers, creditors, investors, consumers, and the 
wider community who have an interest in the 
company (Yunia, 2018). More than that, real 
shareholders are the funders for the sustain-
ability of the company’s activities (Wahidah 
& Iman, 2019) Tbk by using the EVA meth-
od, in order achieve magnitude of the creation 
economic value added and to see level of re-
turn desired by investors. Research method 
used in this study is a qualitative method and 
is descriptive with a quantitative approach 
where there are no samples or populations, 
because researchers are looking for problems 
that exist in PT. Adaro Energy, Tbk for the 
period of 2011–2017 using the method of Eco-
nomic Value added (EVA. Thus, in addition 
to being stakeholders, shareholders are also 
often referred to as bagholders (Hapsari et al., 
2020). Because of its important position, it is 
only natural that the law should guarantee the 



– 1608 –

I Gde Sukarmo, Hayyanul Haq… Minority Shareholders’ Legal Protection in a Limited Liability Company System

protection of shareholders in a company at any 
time.

As followed by the PT Law, there are 
two types of shareholders in company man-
agement practice: majority and minority 
shareholders. This distinction often creates 
conflicts of interest between shareholders and 
leads to legal issues (Li et al., 2020); (Zaki-
yah, 2017). As a rule, minority shareholders 
only act as a complement in the company. 
Therefore, it can be ascertained that in the 
decision- making mechanism, these minority 
shareholders will always lose to the majority 
because the decision- making is done based on 
the percentage of shares owned. This situation 
gets worse if a majority shareholder happens 
to use this opportunity to control the compa-
ny based on their interests alone and does not 
consider the interests of the minority.

There is a tendency for the majority share-
holder to take advantage of their position ir-
responsibly through the general meeting of 
shareholders based on the one share one vote 
principle, or dominating through the Board of 
Directors, which is in favour of the majority 
shareholder, causing the company to act as a 
tool for the benefit of the majority who do not 
have good faith.

Another form of majority shareholders’ 
domination is the company’s directors or com-
missioners (Supriatna & Ermond, 2019). If it 
has caused any moral hazard, the corporate 
veil can be opened with the help of an agency 
that identifies a company as causing harm to 
its minority shareholders, other stakeholders, 
or the company itself. Majority shareholder 
abuse also occurs in company liquidation when 
the reason for such dissolution or liquidation 
is not transparent enough. In this context, the 
law must guarantee the protection of the com-
pany’s shareholders (La Porta et al., 2007); 
(Haryono, 2016). Legal protection can be pro-
vided through various concepts, methods, and 
theories that will form the foundation for the 
formulation of positive law acting as legitima-
cy for the legal protection of company share-
holders, especially the minority. Law aims to 
integrate and coordinate various interests in 
society, as certain interests can be often pro-
tected by limiting the interests of other parties 

(Wendur et al., 2020). The interest of law is to 
take care of human rights and interests, which 
means that the law has the highest authority to 
determine human interests that need to be reg-
ulated and protected (Nawawi, 2019).

Legal protection of a company’s minori-
ty shareholders is essential because the share-
holders and stakeholders have distributed their 
rights, obligations, and authorities propor-
tionally. However, it is only possible when the 
shareholders and management of the company 
uphold the ethics and principles of justice that 
underlie the behaviour standards of the indi-
vidual shareholders. These principles must be 
legally established to be followed as rules of 
the game in running the company. The prin-
ciple of justice in legal protection requires the 
highest power to be given to the general meet-
ing of shareholders (Permatasari, 2014), where 
the majority vote (majority share) determines 
the decision, but the minority shareholders still 
have their guaranteed rights.

Therefore, justice can be reached with a 
balance: the minority shareholders can still en-
joy their rights as much as the majority and con-
tribute to regulating the company. But, on the 
other hand, even minority shareholders need 
their interests to be considered and their rights 
not simply ignored. To safeguard the interests 
of both parties, the company should stick to the 
majority rule & minority protection principle, 
which means that the majority remains the rul-
er of the company, but the power of the major-
ity party is exercised by always protecting the 
minority. If this situation remains unnoticed by 
the government, it may disrupt the investment 
climate and kill small investors.

Method
The research method used in this research 

is the normative legal research method, which 
is legal research that examines legal rules 
aimed at identifying and describing legal as-
pects related to legal protection for minority 
shareholders.

Result And Discussion
In any situation, the presence of law must 

realize three fundamental values, namely the 
value of justice, certainty, and utility value 
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(Purwanto, 1993). Achieving the synergy of 
these values is certainly not easy; however, in 
a perfect scenario, every legal product must be 
prepared, and every law must be enforced in a 
well- balanced proportion of the three. Thus, a 
good law is a law that contains the principles 
of sustainability (Dernbach & Mintz, 2011), 
justice, and democracy (Bedner, 2010); (Hayat, 
2015).

The value of justice is a measure of the 
fairness of the law (Rismawati, 2015). Apart 
from that, the value of justice also forms the 
basis of the law as such. Thus, justice has a 
normative and constitutive character for the 
law (Jovanov & Velinov, 2019). It is normative 
because it functions as a transcendental prereq-
uisite that underlies any dignified positive law 
(Harun, 2019). It becomes the moral foundation 
and yardstick of positive law (Burns, 1998). It 
is constitutive because justice must be an abso-
lute element of law as law (Mubayyinah, 2019); 
(Kelsen, 1948). Thus, justice is basically the es-
sence of law in the human world, guaranteeing 
justice (Kabrtova et al., 2012).

As far as this paper is concerned, the au-
thor is interested in examining several provi-
sions or articles in the PT Law closely related 
to legal protection for shareholders, predomi-
nantly the minority. These articles are related 
to the stages or procedures that shareholders 
must follow in fighting for their rights. At least 
several steps or processes are passed, starting 
from identifying deviations against the rights 
of minority shareholders, classification of types 
of customers, analysis, examination, and deci-
sion.

Article 138 paragraph (1) of the PT Law 
confirms that minority shareholders can apply 
for an examination of the company on the sus-
picion that the Board of Directors has commit-
ted an illegal act. The aforementioned action is 
an effort that shareholders can make to identify 
suspected violations of shareholder rights. The 
purpose of the examination is to obtain infor-
mation related to the alleged existence of ille-
gal acts that harm shareholders or third parties, 
or a member of the Board of Directors or the 
Board of Commissioners committed an unlaw-
ful act that harmed the company, its sharehold-
ers, or a third party.

Data or information sought and obtained 
from the examination results is used as evi-
dence to clarify whether or not the alleged ille-
gal act committed by the Board of Directors is 
a process that can be categorized as an identi-
fication process for suspected violations of the 
rights of minority shareholders. This identifi-
cation is the first step in obtaining information/
data from the company to assess whether there 
has been a deviation/violation that could harm 
the rights of shareholders. If the examination 
results reveal any facts about the occurrence 
of unlawful acts that may harm the interests of 
shareholders, then the examination results can 
be used as evidence stating that the Board of 
Directors has committed an illegal act.

According to Article 1915 of the Civil 
Code, it is affirmed that the allegations are the 
conclusions made by law or by the judge, con-
necting a well- known incident to an unknown 
event. There are two kinds of allegations, 
namely the ones based and not based on the 
law. Article 1916 of the Civil Code states that 
allegations based on the law are suspicions that 
rely upon a particular provision of law connect-
ed with specific actions or events.

The allegations that qualify as valid ev-
idence must be a conclusion drawn from an 
event or an action committed; the drawn con-
clusion must indicate any elements of unlaw-
ful acts committed by the Board of Directors. 
The allegations that meet the requirements for 
request submission must at least have the evi-
dence required for the Company examination 
to obtain valid evidence in the form of docu-
ments, testimony of witnesses or experts, as 
preparation for filing a lawsuit based on Article 
1365 of the Civil Code against the Board of Di-
rectors.

Regarding the classification of violations 
and looking at the provisions of chapter IX 
of the Company Law, two possibilities can be 
found. Firstly, the action may qualify as an il-
legal act or not qualify as such. As stipulated 
in Article 139 paragraph (1) of the PT Law, the 
Chairman of the District Court can accept or 
reject the request for the company examination. 
If the company examination request is issued, 
the Head of the Court shall appoint at least three 
expert teams to carry out the examination.
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The expert team appointed by the Head of 
the Court has the right to examine and analyze 
all company documents and company assets as 
deemed necessary. In the analysis and exam-
ination process, the expert team can request 
information from all related parties such as 
the Board of Commissioners, Directors, and 
company employees and, for that, the Commis-
sioners, Directors, and employees are required 
to provide all the information required by the 
expert team in carrying out their duties.

Article 140 paragraph (1) of the Compa-
ny Law states that after the examination, the 
examiner is obliged to make a report on the 
examination results that cannot be disclosed to 
any other parties but must be submitted to the 
Chair of the District Court within ninety days. 
The Head of District Court must provide a copy 
of the examination result report to the applicant 
(minority shareholder) and the Company con-
cerned based on Article 140 paragraph (2) PT 
Law no later than 14 days from when the result 
report was received. If the Head of the District 
Court receives the results of an examination 
conducted by a team of experts appointed as 
stipulated in Article 139 paragraph (3), the 
Chairman of the Court shall provide a copy of 
the examination report to the applicant and the 
company within 14 days.

Observing the provisions of Article 140 
paragraph (2), the author concludes that the 
District Court does not have the authority to 
issue decisions on violations based on the re-
port of the appointed expert team. The court is 
only obliged to submit an examination report 
to the applicant and the company. According to 
the author, this provision does not provide cer-
tainty to shareholders in fighting for their rights 
because the judge returns the results of the ex-
amination report and submits the settlement of 
the matter to the company internally. Thus, the 
following process will depend on the applicant. 
According to the author, it is necessary to carry 
out a legal reform that can protect shareholders 
because the law, including the PT Law, results 
from human effort, including social, political, 
and cultural construction (Rahayu et al., 2019).

This effort includes the procurement of 
doctrines, principles, and other parts of it. The 
existence of law in society aims to serve the in-

creasingly complex interests of society. Law as 
an ideal is closely related to the conceptualiza-
tion of justice, but it turns out that law cannot 
operate with abstract concepts alone. The law 
can only work through human assistance. The 
claims for a sense of justice in judges’ decisions 
are caused by how the legal, moral and legal 
frameworks relate to politics. Good law is a law 
that can accommodate and provide a sense of 
justice to the people it governs (Allan, 2009) 
not only how the content of law is determined, 
but also why the law –  in ordinary cases –  im-
poses an obligation of obedience. The theory 
(as presented. Good law is a law that reflects 
living values (Goesniadhie, 2010); (Christiani, 
2016); (Mahanani, 2019).

Eugen Ehrlich in Hertogh (2016) recom-
mends carrying out legal reform through leg-
islation with the awareness to pay attention to 
the realities that live in society. These facts are 
called living and just law, which is the inner 
order of society reflecting the values that live 
in it. If one wants to make changes to the law 
or make a law so that the law or laws that are 
made can be accepted and applied effectively 
in the community’s life, then something that 
deserves attention is the law that lives in that 
society. If this does not get attention, it conse-
quently means that the law cannot be effective 
and will be challenged.

Legal reform, especially in the field of 
limited liability companies as one of the pillars 
of the national economy in a global context, is 
critically needed as a form of state apprecia-
tion in providing protection for all communi-
ties and in the context of realizing the people’s 
welfare and prosperity. Building a professional 
business world and prioritizing the principle of 
equality/balance is a factor that determines the 
success or failure of development. The direc-
tion of development in the economic sector is 
the government’s obligation to provide direc-
tion and guidance in developing the business 
world and creating a good business climate that 
encourages economic growth.

Conclusion
The existence of the PT Law has not been 

maximal in providing legal protection for mi-
nority shareholders. Therefore, legal reform, 
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especially the PT Law, is necessary. One of 
the critical points that must be reformed in the 
PT Law is the provision regarding the results 
of the examination of the company due to the 
alleged illegal activity by the company. Article 
140 paragraph (2) of the PT Law emphasizes 
that district courts are only given the authori-
ty to submit reports on the results of examina-
tions of suspected illegal acts to the applicant 
and the company. This provision does not give 
the court the authority to give a verdict on the 
violation based on the report of the appointed 
expert team. The matter was handed back to 

the company to be followed up internally. The 
examination results should be the basis for the 
court to state that the reported party has com-
mitted an illegal act so that it can proceed to the 
following legal process without going through a 
lawsuit. This is important to reduce procedures 
that have had to go through a lengthy process. 
Therefore, in the context of reforming the PT 
Law, there must be provisions that regulate or 
authorize the court to issue a definitive decision 
on the existence of an illegal act. Thus, legal 
protection guarantees for shareholders, espe-
cially minority shareholders, can be realized.
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