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The article refers to investigating problems of legal regulation of parafiscal payments and ways
of their solving. It marks the increasing number of payments as well as strengthening scientists’
interest to the issue in recent years. However, it has not led to legal regulation improvement
of the sphere. While studying the issues the authors use the conceptual approach to consider
the obligatory payments accumulated out of the budgetary system as “parafiscalities” that
is supported by law enforcement practice. Analysing the main characteristics of parafiscal
payments, the authors compare them with taxes and levies, separating the last, first of all,
according to the purpose of establishing and collecting ones that are expected to satisfy not
the state (municipal), but other public social or economic interests. The article also reveals
negative sides of current parafiscal system that are mostly caused by legal regulation
insufficiency in the sphere. In addition, it highlights the necessity of legislative definition for
basic fundamentals to establish, introduce and levy payments providing public and private
interests balance and that will ensure protection of payers’ rights who make parafiscal
payments. The article also raises the problem of strengthening the financial control over the
parafiscal payment system that is also possible only in case of complex legal regulation of all
obligatory payments coming to the decentralized public funds.
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1. Introduction

In the last decade the Russian and foreign scientists have paid more attention
to legal regulation of the obligatory payments coming to the decentralized public
funds of private ownership. Both specific studies of parafiscal payments (Kornev,
2016; Romashchenko, 2013) and the issues of legal regulation of parafiscal payments
considered within the problematics of perspective obligatory payments were carried
out (Vasianina, 2008).

Practice shows the increasing of such payments. In Russia insurance premiums
in insurance deposit fund, contributions to Major Repairs Fund, fund-raising for
payment to authors, performers, soundtracks and audiovisual works manufacturers
for free reproduction of soundtracks and audio-visual works for personal reasons,
port charges, payments of public communication service provider to universal service
reserve, organizations’ payments operating especially radiation-hazardous and nuclear-
dangerous productions and objects.

Similar payments exist also in some foreign states. Thus, for example, in France
there are collecting charges to Association of professional training development in
transport sphere, audio-visual contribution, airport charge, etc. (Gaudemet, Molinier,
1997, Lamarque, Negrin, Ayrault, 2009). In Romania there are contributions to the
private pension funds, payment for monitoring from providers of public networks
of electronic communication and providers of electronic communication services
(Jurubita, 2019). With that, these payments are officially admitted, have detailed legal
regulation and are studied actively by the doctrine (Romashchenko, 2013).

In the Russian Federation there is a lack of detailed legal regulation for the payments

despite their extensive use and recognition by the government.

2. Statement of the problem
There are unresolved issues of conceptual character despite the conducted studies
of legal regulation on parafiscal payments, Thus, the concept and content of parafiscal
payment, the system of the payments, their establishing, introducing, levying and

monitoring are the parts of the study.

3. Theoretical framework
In the Russian legal doctrine there are various concepts of obligatory payments
accumulated out of the budgetary system. Thus, the payments coming to the decentralized

public funds are investigated as quasitaxes, non-tax payments, and non-tax revenue.
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The critical analysis of the expressed concepts reveals the essential defects.
Considering quasitaxes, it is possible to speak only about the payments that have
individual voluntary nature. Non-tax payments and non-tax revenues include all
obligatory payments (revenues) that do not have characteristics of the tax regardless of
the fund they are subject to charge.

Therefore the conceptual approach is the most reasonable to consider the group of
payments defined as “parafiscalities” because this term reflects the main characteristics
of the payments. The parafiscal payments group is the specific one of obligatory nature
(both individually paid and individually voluntary) coming to the public funds that are
out of the budgetary system.

Currently the approach is widely used in legal science, supported by law-
enforcement practice and reflected in the opinions of the Constitutional Court of the
Russian Federation.

Thus, the Judgment of the Constitutional Court of the Russian Federation No. 15-P
“On the case of verification of the validity of Paragraph 2 of Article 16 of the Law of the
Russian Federation “On Certification of Products and Services” dated 22 November,
2001, states that obligatory payments have the nature of parafiscalities.

The term “parafiscal” is also used by the other courts (The FAS Resolution in Ural
federal district March 22, 2005 No. F09-884/05-AK, the case No. A60-23206/04; The
FAS Resolution of Central district September 25, 2009 No. F10-3985/09 on the case
No. A14-17128/2008/574/25). The Audit Chamber of the Russian Federation mentions
parafiscal payments in the Acts of Audit Chamber of the Russian Federation March 19,
2014 No. PR03—-64/03-D.

4. Methods

In order to achieve the goals of the study, the authors used the following methods:

1) formal-legal method inspiring logical thinking of legal norms content that
regulate the obligatory payments imposed out of the budgetary funds;

2) comparative-historical method helping to study both legal content of the
parafiscal payments and the reasons of their origin and development features;

3) method of comparative law that allows using the achievements of foreign legal
science when there is a lack of definitions clearly worked out by the Russian legal
doctrine;

4) method of complex analysis that makes possible to study the issues of establishing,

imposing and levying payments in relation with other legal phenomena.
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5. Discussion

Parafiscal payments are always compulsory and it is, in turn, ensured by coercive
measures applied by the state. Therefore, very often in a scientific literature there are
always parallels between parafiscal payments and fiscal payments. It is stated that
such payments have public-law nature in the basis of levying taxes, public purpose
of payment, and imperative nature of formation and use of monetary funds to which
parafiscal payments are paid (Romashchenko, 2013).

The emphasis on the payment as independent group of obligatory public revenue
accumulated out of the budget system is specified by their particular features which
allow differentiating them from the present fiscal system.

P.M Godme, defining such payments to budget as charges established for economic
and social interests in favour of different subjects except public authority, local
governments and their administrative bodies, distinguishes three basic factors, which
make them different from other similar payments going into budget:

— interest (economic or social) for which such payments are established whereas
in contrast the taxes are levied for financing any expenditure of joint interest;

— collecting such payment in favour of any subject except the public authority,
local government or their administrative body (legal entity of public or private law);

— the basis for establishing the charges may not be only law (Godme, 1978).

Most experts when studying the issues related to introducing and establishing
parafiscalities emphasize their connection with the necessity of the performance of
public functions.

L. V. Romashchenko considers that parafiscalities are aimed at financing public
functions in favour of persons performing such functions and at levying on the
decisions of public authorities (Romashchenko, 2013).

A.D. Kornev, recognizing the obligatory nature of parafiscal payments, emphasizes
their focus on financing public functions performed by the subjects being non-public or
local authorities. He also points out their processing to a separate fund (Kornev, 2016).

Thus, the following specific features of parafiscal payments can be identified:

— non-tax revenue to the decentralized funds outside the state budget system;

— targeted payment consisting in financing public needs according to the purpose
of the decentralized fund.

Thus, in spite of the similarities of parafiscal payments, taxes and levies (obligatory
nature, use of coercive measures established unilaterally etc.), parafiscal payments are

different from fiscal payments that go to the budget. Primarily, the fact is that other
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public interests are financed by parafiscal payments rather than by the public (local)
ones.

As it is known, taxes and levies established in the Russian Federation are charged
for financing activities of public (local) authorities and it is underlined in legal
definitions of taxes and levies. According to the provisions of the Article 8 in the Tax
Code of Russian Federation, tax is understood as obligatory and individually non-
refundable payment, which is collected from organizations and physical persons by
means of the alienation of monetary resources, which belong to them on the basis
of the right of ownership, economic jurisdiction or operational management for the
purpose of financing the activities of the state and (or) municipalities. A levy is defined
as a compulsory contribution collected from organizations and physical persons, the
payment of which by public authorities, local government bodies, other authorities and
officials providing legally significant acts including the provision of particular rights
or issue of permits (licenses) is one condition of the performance in relation to the levy
payers, or the payment of which is determined by business operations of certain types
within the territory.

The purposes of levying parafiscal payments are considerably different from the
above-mentioned purposes that are set for the fiscal system. Thus, according to the
provisions of Federal Law No. 177-FZ of 23 December, 2003 “On insuring individuals’
deposits made in banks of the Russian Federation”, insurance deposits to the Insurance
Deposit Fund shall be used only for paying compensation for deposits if a revocation of
the license of credit organization occurs. The contributions to the Major Repairs Fund
in accordance with the Housing Code should be spent only for the purposes of major
repairs of the community property in an apartment building.

The specified differences are important and prove the independence of parafiscalities
as a form of obligatory public payment.

However, distinguishing such a type of payment, not all the specialists express
positive attitude to parafiscalities. First of all, it is attributed to the fact that traditionally
all obligatory payments in Financial Law are considered as an attribute of a state and
it is generally accepted that there are obligatory payments only on the accumulation of
budget funds.

Moreover, the scientists pay attention to the related problems of parafiscal payments.
Thus, nowadays practically in all civilized states, a structured system of obligatory
centralized payments has emerged and it provides the balance of fiscal state interests

and private interests of revenue payers. This specified system of the Russian Federation
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is based on the principles established by budget legislation (e. g. principle of common
(aggregated) expenditure, full budget) as well as fundamental principles of the taxes
and levies (e. g. legal establishing of taxes and levies, violation of equal tax burden).
However, none of specified rules-principles is applied to the relations resulting from
establishing, imposing and levying of parafiscal payments). In addition, the significant
weakness of establishing the system of parafiscal management remains the failure of
financial control (in comparison of managing budget revenue) (Romashschenko, 2013;
Spieb, Thomasius, 2004).

Undoubtedly, budget system is the core of financial system of any state. Therewith,
it is necessary to point out that nowadays there is an increasing complexity of financial
system, its decentralization takes place, different monetary public funds, which are
new for Financial Law, appear and they are used for satisfying public needs. In the
circumstances of insufficient centralized revenue it should be noted its inability of
financial coverage for all public needs. Thence, some social and economic functions
of the state (e. g. education, culture, medical care and social security) are delegated
to private subjects. For specified above purposes out of the budget system different
monetary funds are created (e. g. protection of deposits, pension coverage, creation of
hi-technological products) that predetermine the necessity for their formation also by
the method of obligatory payments.

The detailed legal regulation of parafiscalities, which is not enshrined in the
Russian Federation nowadays, should even out the above-mentioned problems.

Atthe legislative level the rules for establishing, imposing and levying two parafiscal
payments are only established, namely, insurance payments to the Deposit Insurance
Fund, and the payments to the Major Repairs Fund. Meanwhile, only the basis for
one of them (Deposit Insurance Fund) is elaborated in detail. The Federal Law “On
private deposit insurance in banks of the Russian Federation” defines the obligatory
elements, namely, account period (calendar quarter), calculation base (chronological
average of calculated period for daily on-balance accounts of deposits), premium rates
(base rate, added rate, elevated added rate of insurance), and the procedure for payment
of contributions.

Other parafiscal payments are regulated by bylaws (e. g. Russian Government
Decree No. 829 of 14 October 2010 “On remuneration for free reproduction of
phonograms and audio-visual works for personal purposes”; Russian Government
Decree No. 68 of 30 January 2002 “On approval of the Rules for the deduction of means

for the formation of reserves intended to ensure the safety of nuclear power plants at all
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stages of their life cycle and development by enterprises and organizations operating
especially radiation hazardous and nuclear hazardous industries and facilities (nuclear
power plants)”.

However, the content of such bylaws on respect of the approaches to the definitions
of the elements of such payments (rates, period and the procedure of their payments)
are very different.

When resolving such problems it seems appropriate to turn to the experience of
foreign states where the issues of legal regulations of parafiscalities has been studied for
a long time. In particular, the criteria of their admissibility are worked out, particularly
the purpose of levying payments, homogeneous groups of payers are identified, liability
of financial objective, group benefit, the requirements for the history of an annex to the
budget with the reference to their status and the growth of payments on the type and

the extent are defined, as well as the ratio of taxes payments (Romashschenko, 2013).

6. Conclusion

For the protection of the parafiscalities payers’ rights and balance observance of the
fiscal and private interests it is necessary to work out legal regulations of the problems
of establishing and levying parafiscal payments.

Nowadays it is obligatory to speak about the system of parafiscal payments
because there is no unitary normative framework. First of all, there is essential
to establish legal principles and requirements to all parafiscal payments without
exception. However, it is important to determine the fundamental principles
of establishing and levying parafiscal payments including the criteria of their
admissibility inter alia taking into account elimination of preventing violations
of the principle of equitable burden and establish control for implementation of
legislation in the parafiscal payment sector.

The existing parafiscal levies shall be analysed for the purpose of enforcing the
criteria of admissibility when establishing them and also the possibility for replacement
by other statutory concepts (in particular, attributing them to budgetary payments).

New parafiscal payments shall be established with reasonable restraint and great care.
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IMapadguckaaurersl: NpodJieMbl H EPCHEKTHBbI

NPaBOBOI0 PeryJiupoBaHus

B.B. Urnarenko?, H. B. Bacuabsesa®, 0. B. [IaTkoBckas®
“‘Uncmumym 5KOHOMUKY, YNPAGIeHUs U npasa

Hpkymckuti HayuoHabHbll UCCIe008aAMENbCKULL
MexXHU4YecKUutl YHugepcumem

Poccusa, 664074, Hpkymck, ya. Jlepmoumosa, 83
SUncmumym 2ocyoapcmea u npasa

Batixanvckuii cocyoapcmeennwiii ynusepcumem

Poccus, 664003, Hpkymck, ya. Jlenuna, 11

Cmamus nocseawjena uccied08anuio npodiem npasosozo pecyiuposanus napagucKkaib-
HbIX naamedfceli U OnpeoeneHuro nymeu ux peuwieHus. B cmamve ommeueno kax yseauue-
HUe 8 NociedHue 200bl KOAUYeCmea maKkux niamedicell, maxk u ycuieHue uHmepeca y4eHvlx
K OaHHOU npobiemamuxe, 4mo, 0OHAKO, 00 CUX NOp He NPUBelo K YIyYUeHUI0 Npasosoco
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pezynuposanusi 0603HauenHol cghepwl. Ilpu uccredoeanuu nocmagieHHbIX npoonem 3a oc-
HOBY 635M KOHYENMYAibHblil NOOX00 K PACCMOMPEHUI0 0053amenbHblX niamedicell, aKKy-
MYTUPYEMBIX 30 PAMKAMU OHOO0XHCEMHOU CUCMEMbL, 8 Kauecmee «napahucKkaiumemosy, 4mo
n000epIHCUBAEMCS NPABONPUMEHUMENbHOU npakmukou. [Ipu ananuze 0CHOBHBIX NPUSHAKOG
napagucKkanbHblx naamedcell asmopsbl CMmamvi NPOGOOSIM UX CPAGHEHUE ¢ HAN02AMU U COO-
pamu, Omepanuyusas ux om nOCiIeOHUX Npextcoe ce20 No Yeiu YCMAHOBNeHUs. U 63UMAHUS,
npeonoaazaroujeli YO0s1emeopeHue He 20CYOapCmeeHHo2o (MyHUYUNAIbHO20), A UHO20 Y-
JIUYHO2O COYUATLHO2O UIU IKOHOMUYECKO20 unmepecd. B cmamve nokasanvl ompuyamens-
Hble CMOPOHLL Cyujecmsyloujell 8 Hacmosiwee 8pemMs CUCmemMbl NapapucKaiumemos, Ko-
mopule 80 MHO2OM 00YCIO068]eHbl HeOOCMAMOYHOCIbIO NPABOBO2O Pe2YIUPOSAHUS OAHHOU
cpepul. Buisignena HeoOX00uMOCHb 3aKOHOOAMENbHO20 ONPeOeieHUss OCHOBONONALAIOUJUX
HAYan YCMAaHosleHus, 66e0eHUs U G3UMAHUL MAKUX niamedicell, 006ecneuusarouux coaian-
CUPOBAHHOCTb NYOIUUHBLX U YACTIHBIX UHMEPECO8, YUMo u 6y0em 3auuuams npasa niameib-
WuKoe napaguckarumemos. B cmamve marxoice 0603naueHa npooiema ycuieHus: (PuHanco-
8020 KOHMPOISi HAO CUCIEMOU NAPADUCKATLHBIX NAAMENCEl, YMO 8603MONCHO TUULDL 8 CyYde
KOMNIIEKCHO20 NPABOBO2O Pe2YIUPOBAHUS 6CEX 0053AMENbHbIX NIAmedlcell, 63UMAemMblX 6 Oe-
YEeHmMpaIu308anHble nyoauUHble POHOLL.

Koueesvle crnosa: napapuckarumem, napaguckanvusiii naamesic, 00s3ameivhvle NIAmedicu,
nyonuunsie hoHObl, O100dHCem, NYOIUUHbBLE UHMEPEChl, HANO2U U COOPUL.

Hayunas cneyuanvnocmo: 12.00.04 — unancosoe npaso, nanocosoe npaso, 6100xcemnoe
npaeo.




