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AKTYyanbHOCTb TEMbI HCCJIEIOBAHMS  ONpPENENseTCS HEOOXOIUMOCTBIO
obecrieyeHns HHTEPECOB HACJIEA0AaTeNsl U BCEX 3aMHTEPECOBAHHBIX B HACJIEIOBAHUU
JML, NPEHMYLIECTBEHHO OCYILECTBJICHMs IOCIEAHEN BOJM Hacienonarens. Benp
YEJIOBEK, INPHU JKU3HU HAKAIUIMBAs MAaTEPUAIIBHOE CBOE COCTOSHME, 3arisiiblBast
BIIEpE/l TOHMMAET, YTO OHO IMEpeIeT K ero OJM3KUM JIOASM, BO3MOXHO M 3a
IIpeesibl CBOETO TrocynapcTBa. HacTo u3-3a HACIEICTBA IMOSBISIOTCS CEPbE3HBIC
pasHoryacus cpenu HaciaeqHUKoB. IToaTomy uyTo0 M30exarTh TakuxX CHOPOB, HAJIO
OTTaJIKUBAsCh OT HALIMOHAIBHOTO U MEXYHAPOJHOTO 3aKOHOAATENbCTBA COOJII0IaTh
HOpMBI. Mengsenes NI u3 cBoeit HOTapUAJIbHOM MPAKTUKU TOXKE IOTYEPKHUBAI
BOKHOCTb JAHHOM TEMBI, T.K. MEXIYHApOJHOE HACIEAOBAHUE COCTABIAECT [0
IIOJIOBUHBI BCEX HACIEICTBEHHBIX J€d. A HMMEHHO TakKue MEXIyHapOIHbIE
OTHOILICHMS U UMEIOT CI0KHOCTH IIPU PEryJIMpOBaHUU. [[pUUMHBI TaKKX CII0KHOCTEN
COCTOSIT W3 LEJOro psiia MpoOsieM, TJIaBHOM M3 KOTOPBIX SIBISETCS BIUSHHUE JIBYX
IIPABOBBIX CUCTEM Ha HALMOHAJIBHOE MPABO I'OCYIAPCTB, KaK CIEACTBUE Pa3HOCTH
MOHATHS W MOPSAJKA HACIENOBAHUA. A MHOTZIA U HCIOJb30BAaHUE TAKMX MHCTUTYTOB
Kak o0s3aTenbHast 1011, HACJIEACTBEHHBIH JOrOBOpP M Jp., KOTOpbIE APYyTUM
rocyAapcTBaM Jaxke He M3BeCTHbl. 1103TOMy 4YTOOBI MpaBUIBLHO pelIaTh BOMPOCHI
MEXIyHAapOJHOIO  HACJIENOBaHWA, OYEHb BAXXHO 3HATh  3aKOHOJIATENILCTBO
COOTBETCTBYIOIIMX CTPaH U JOTOBOPHBIE HOPMBI MEXAY HUMH, KOTOPBIE 3aKPEILIAIOT
HE00XO0IMMbIE TApaHTHUH MPaBa HA HACJIEIOBAHUS U CBOOO/IbI 3aBEIATEILHOMN BOJIU.

OOBEeKTOM  HCCJEeNOBaHUS JaHHOM JUIUIOMHONW paboThI ABJISIIOTCS
OOILIIECTBEHHBIE OTHOILIECHMS, BO3HMKAIOIIME B CBSI3M C HAaclelI0BAHUEM C
WHOCTPAHHBIM 3JIEMEHTOM.

HGHI/I M 3aJa41 NCCJICAO0BaHM:].

! Mengenesa W.T. MeskyHapoIHOe YacTHOE 1PaBo, yroJIOBHOE IIPABO U MPOLECC B HOTApUANILHOM JestensHoctn / M.
Mengenesa. — M.: "Craryt". - 2015. — C.-140.
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lens maHHON paboOThl — NPOAHATU3UPOBATH MPABOBOE PETYIHPBOAHUE
MEXKIYHAPOJHOTO HACIEJOBAaHUS, €ro OCOOCHHOCTH, OCHOBAaHUSI U TOPSIOK
OCYILECTBJICHUSI.

JIns nOCTHKEHUS YKa3aHHOM LM ITOCTABJICHBI CIEAYIOLIUE 3a0a4H:

1. laTh TOHATHE HACJEIOBAHUIO, BBIJACIUTH MPU3HAKH, KOTOPHIE MOTYT
pa3Hula B 3aBUCUMOCTH OT IIPABOBOM CUCTEMBI.

2. BeisaBUTH OCHOBHBIE KOJUTU3UOHHBIC BOIIPOCHI, Kacarolnecs
MEKIyHApPOIHOTO HACJIEI0BaHUSI.

3. [Ipoananu3upoBaTh KOJUIM3MOHHOE PETyJUPOBAaHHE HACIEICTBECHHBIX
OTHOIIEHHUI.

4. BbIsIBUTH OCHOBHBIE MPOOJIEMBI, C KOTOPBIMH CTAJIKUBAIOTCS HACTIETHUKU.

[Ipu npoBeneHnn uccie0BaHus ObUIM UCIIOIB30BAHBI TPYIbl TAKUX YUEHBIX
kak M.C. AOGpamenkoB, WN.I'. MeneneB, H.A. bapunoB, O.E. bmunkos, A.O.
WNumakoBa, E.A. KupumioBa u apyrux. 3akoHOAATEIbHOW OCHOBOM pabOTHI
BBICTYIIAIOT HOPMAaTUBHO-TIPAaBOBbIE akThl Poccuiickoi Penepanuu, HMcenanuw,
@pannuu, l'epmanumn,  AHINIMM,  MEXKIYHapOJHbIE  HOPMATUBHO-IPABOBBIE

JAOKYMCHTBI.

I')TIABA 1. IPABOBASA ITIPUPOJA MEXKIAYHAPOAHOI'O

HACJIEAOBAHUA
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§ 1. IloHsiTHE U KOJLJIM3HOHHBIE BOIIPOCHI HACJI€10BaHUA

YroObl oOIpeAennTb, 4YTO O0003HAYAET MEXKIYHAPOJHOE HACIEIOBaHUE,
MIOCMOTPHUM, KaK UCTOYHUKH Pa3HbIX FOCY/IapCTB IAIOT EMY ONPEICIICHHE.

['K P® omnpenenser HacleIOBaHUE KAK MEPEXOJ] MMYIIECTBA YMEPUIETO K
JPYTUM JIMLAM B MOPAIKE YHHBEPCATBHOTO npaBonpeeMCTBaz.

MopenbHblii kogexc CHI™® 3aKpeIusieT HOpMy, TI€ YKa3blBaeTcs, 4YTO IpHU
HACJIEI0BAHUHM MMYLIECTBO YMEpLIEro (HaclenCcTBO) NEPEXOAUT K APYTHM JIMLaM Ha
YCJIOBUSIX YHUBEPCAIBLHOTO MIPABOMPEEMCTBA. Y Ka3bIBas MPU ITOM, TaK ke Kak v B ['K
P®, npuszHaku yHUBEpPCAIBHOIO MPABOIIPEEMCTBA!

- B HEU3MEHHOM BUJIE,
- KaK eIMHOE 1eJI0e,
- B OJJUH MOMEHT.

B TI'K MHcmanmn” camMo HacleIOBaHHE HA3bIBACTCS YHUBEPCAIBHBIM
MPaBOMPEEMCTBOM, TJI€ HACIEIHUKH TMOJIYy4aloT BCE€ TMpaBa U 005S3aTeIbCTBA
YMEPILIETO B COOTBETCTBUHU C (DAKTOM €ro CMEpPTHU

B apyrux rocymapcrBax, B UCTOYHHKax, Kak ['K CDpaHHI/II/IS, I'epmanckom
'V, 3akon bonrapun « O HacneT0BaHUM ® HOHsITHE HACIICOBAHHIO HE TACTCS, HO U3
3aKPEIUIEHHBIX UMH MOJIOKEHUA BHUJIHO, YTO HACIEIOBAHUE ITO MEPEXO] UMYIIECTBO
ymepuiero (HacieACTBO) K JAPYrMM JIMIaM Ha YCIOBHUSIX YHUBEPCAIBHOTO

IIPABOIIPEEMCTBA.

2 I'paxmanckuii koxeke Poccuiickoit ®exepanun (dacts Tpeths)! oT 26.11.2001 N 146-03 [DnexTpoHHSsIH pecypc] //
Cnpasounas npaBoBas cuctema «KoncynsrantlLitocy. — Pesxxum moctyma: http://www.consultant.ru.
3 I'paxmanckuii komeke s rocyaapcts - ydactamkoB CHI. Mozens. Yacts 3. [DmextpoHHsIH pecype] // Pexum
nocryma: http://docs.cntd.ru
* Ipaxnanckuii konexe Mcnannu 1889r. Kuura 3. [DnektporHsiii pecype] // Pexum nocryna: http:/4ru.es/ru.
® Mpaxnanckuii kogexc Opariun 1804r. [dnexrpounstii pecypc] // Pexum gocryma: http://pnu.edu.ru.
® 3akon Bonrapuu « O HacnenoBanmm» [DIeKTpoHHEIH pecype] / Pexum goctyma: hitp:/www.bulgar.in
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Uro kacaercsa, nHaciaemoBanne B AHmU u CIIA TO u3 MOONOXCEHHIA,
3aKpEIJIEHHBIX B HWCTOYHUKAX JTUX TOCYIApCTB, CJEAYeT, YTO HWHCTUTYT
MIPABOMPEEMCTBO HE MPEayCMaTPUBAECTCS.

Kak ™Mbl BUAMM B CTpaHax C POMAaHO-TEPMAHCKOM IPABOBOM CHCTEMOM,
MMOHMMAHHUE HACJICJOBAaHUS ONPEICIACTC KaK Pa3sHOBUIAHOCTh YHHBEPCAIBHOTO
MIPAaBONPEEMCTBA, T/I€ HACJIEIHUK SIBJIACTCSA MPOJAOJIKEHUEM IOPUANYECKON TMUYHOCTH
HaCIe0qaTeNs .

bapunoB H.A. mosicHsin, yTo mnpaBoBble cuctembl AHriuu u CIIA, B
KOTOPBIX HE pacCcMaTpPUBAETCs HACTEAOBAHUE KaK YHUBEPCAIbHOE MPABOIIPEEMCTBO, a
MMYIIECTBO YMEPILIETO HACJIEAYyeTCsl 4epe3 JIMYHOTO MPEJCTaBUTENS IO TpaBy
JIOBEPUTEILHON COOCTBEHHOCTH, KOTOPBIM Toramaer AOJTH M JAPYryue IUIaTeXKu 3a
CYET HACJICJICTBEHHOTO MMYIIIECTBA. 3aTE€M, OCTABIICECS UMYIIECTBO JEIUTCA CPEau
HACJICTHAKOB".

[Tomyyaercss mepexoa HACIAEACTBEHHONO UMYIIECTBA HMMEET CJIOKHBIN
nporecc, nodromy muBuiaucT H.I'. CkaukoB oOpaian BHHMAaHHUE HAa TO, 4YTO
OmpeielICHHE HACIIeIOBaHMS MPU TAaKOM IOAXOJIE JOKHO OBbITh (PYHKIIMOHAIBHBIM,
T.K. UMEET IEJblii KOMIUIEKC MpaB MU OOSI3aHHOCTEM YYaCTHUKOB OTHOIICHUH,
CBSI3aHHBIX C Hacjeq0BaHUEM (MpHU MPUOOPETEHUM HACJIEJACTBEHHBIX MPaB, BO BpeMs
OCYILECTBJIICHUS W TPU YIPaBICHUHM HACJICICTBEHHBIM HMYILIECTBOM) % Tak xe
HaclleJOBaHUE CUMTAIOT KakK OJMH M3 CIOCOOOB  MPUOOpETeHUs  IpaBa

10
COOCTBEHHOCTH .

"AGpamenkos M.C. HacrmenoBamme Kak pasHOBHAHOCTh YHHBEPCATHHOIO MPABONPEEMCTBA: TEOPETHUECKHE W
MpaKTHIeCKre MpoOJeMBbl B aCTeKTe MEXIyHapoaHOTO yacTHOro mpaBa / M.C. AbpamenkoB // XKypHal poccHHCKOTO
npaga. - 2007. - N 11. - C. 43.
8 Bapunos H.A., biuakos O.E. HacnenoBanne B MEXIyHapOAHOM YacTHOM IIPaBe M CPaBHUTEIHHOM NPABOBEACHUH /
H.A. Bapunos, O.E. biiuukoB // HacnencrBenHoe mpaso. - 2013. - N 1.
® Manmuxue B. B., Boposuk O. FO. Hacnexncrennoe mpaso CIIA / B. B. IMannukun., O. FO. Boposuk. - CII6.:
IOpunnuecknii nentp "IIpecc". - 2006. - C. 69.
10 XoxoBa B.A., Hopodeesoii FO.A. MexayHapoaHoe yacTHoe mpaBo: yueOHuk / B.A. Xoximosa, F0.A. lopodeesoit. —
M.: PUOP: UHOPA. — M. - 2013. - C.162.
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B cBia3u ¢ pa3HOCTBIO MOAXOMOB K OOO3HAYEHHIO HACIENOBaHMS, TO U
paccMaTpuBaTh €ro Hy)HO B JIBYX aCIIEKTax.
Kak ormeuaer Ab6pamenkoB M.C, yHuBepcallbHOE IIPaBOIIPEEMCTBO B CBOEH
OCHOBE MMEET aHAJIN3 COJNEPKAHMS TEX MMYILIECTBEHHBIX OTHOLIEHUW, YYACTHUKOM
KOTOpBIX OBLI HacleqoJaTeslb, B TO BpeMsl Kak IMpPH BTOPOM IOJAXOAE OCHOBHOE
BHHMAaHHE yJIENeTCs TOMy, KAKHM HMEHHO HMYIIECTBOM obnafan ymepmmii . Ho B
o0ouX MOAXOAax LeNb €IuHa - MepelaTb B HMTOre HACJEeICTBEHHOE HMYIIECTBO
JIMLaM, KOTOpbIE UMEIOT Ha HETOo, IIpaBa.
Yro kacaercsa MEXAYHApOJHOIO HACJIEIOBAaHUA, TO OHO BO3HUKACT IIPU
HaJIMYUU B HACJIEICTBEHHBIX OTHOLIEHUAX NHOCTPAHHOIO dJIEMEHTa. B ciydasx:
- €CIM HacCJICACTBEHHOE MMYILIECTBA HAXOAUTCA 3a INpelellaMd TEPPUTOPUU
ATOMN CTpaHbI;
- €CIIM HMMEETCS WHOCTPAHHOE TIPaXXJAAHCTBO Yy HACIEAOAATENs], IIOCTOSHHOIO
IIPO’KUBABILIETO HA TEPPUTOPUHU ITON CTPAHBIL,
- €CJIM IIPOKMBAHME HACIEAOJATENsl HAXOAUTCS 3a MpelenamMu TepPUTOPUU
9TOM CTPaHbI PH HATHYMH HMYIIECTBA .,
Hannuwme pasHOCTH MOAXOI0B NMPUBOAMT, Kak oTMevana MumakoBa A.O. k
TOMY, YTO OCHOBHBIE€ BOIIPOCBHI MEKIYHAapOJHOI'0 HACJIEIOBAaHMs, TAK K€ HE UMEIOT
OJIHOTO MOJIOKEHHS .
[ToaTomy u mosiBisitorcst Bompockl — IIpaBoM, kakoro rocyaapcrtBa OyayT
PEryIMpPOBATHCS OTHOILIECHHUS?
Bo Bcex crpanax 3aBeliaHue MOHUMAETCS OJWHAKOBO, HO TPeOOBaHUS K

COCTaBJICHHIO, K (bopMe, K JICCCHOCO6HOCTI/I 3aBCIIATCIIA, COBCPHICHHO ITO-Pa3HOMY

! A6pamenkos M.C. [onsitre u cymHoCTh HacaenoBanms / A6pamernkos M.C.// Hacnencrertoe mpaso. - 2015, — N1.
2 Menpenesa M.I'. Mex/yHapoIHOE YaCTHOE IIPABO, YTOIOBHOE PABO M MPOLECC B HOTAPHAIBHON ACSTEILHOCTH (TOM
4) 3-e uznanue, nepepaborannoe u gononnennoe / U.I'. Mensenesa. "Craryt". - 2015.
¥ Mumaxosa A.O. Mexaynapoauoe actroe npaso. / A.O. Mumaxosa. — Bororpaz. - 2008. — c. 177-178.
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0003HaUYeHBI B Pa3HBIX rocygapcrax. Tak Bo MpaHIuHM " 3aBEIIAHHE MOXKET OBITH
COOCTBEHHOPYYHBIM WJIM OBITH COBEPIICHO MYTEM IyOJIMYHOTO aKTa WM B TallHOU
dopme. B Mcmammn™ 3aBelaHne MOXeT ObITh 1O OOUIMM HOPMAM HAIIMCAHO
COOCTBEHHOPYYHO, OTKPBITBIM WM 3aKpbhIThIM. B P COOCTBEHHOPYYHOMY
3aBCIIAHMI0  HE HMEET MeCTO ObITh. B AHIIMM '~ 3aBelIaHHE TNPU3HACTCS
JNEHUCTBUTEIIBHBIM, €CIIU COCTaBJIICHO B NUCBbMEHHOM (Qopme, MNOANUCAHO
3aBeIlaTeNIeM M B MPUCYTCTBUU CBHUAETENEH, 4TO OJIM3KO MO GopMe K MyOIuIHOMY
aKTy.

Bo CI)paHuHH18 ¢ 16 netr, MOXHO AenaTe pacnopsikenusi, B Poccun ¢ 18 ner,
B FepMaHI/II/Ilg ¢ 16,a B Aurmuu ¢ 18 mer®.

B cBsa3u ¢ pa3HOCTBbIO TpeOOBaHMII K MOPSAKY COCTaBi€HUA U K (opme
3aBEIIaHMs] M BO3HUKAET BOIPOC BbIOOpA MpaBa, KOTOPOE IOJIKHO IPUMEHSTCS.
OCHOBHBIM KOJUIM3UOHHBIM IPUHIMIIOM SIBJIIETCS, 3aKOH MECTa IOCTOSIHHOTO
IIPOKMBAHMS 3aBEILIATENS WIH 3aKOH T'PaXKIaHCTBA.

Tak e Mo BOMPOCY OTHOCHUTEIBHO 3aBElIaHUs, BBHIOOp IpaBa MOXKET
ONPENENATHCS, IO JTONOJHUTEILHOMY KOJUIM3MOHHOMY IPHHIMITLY, IO 3aKOHY MecTa
COCTaBJICHMS 3aBellaHus. IMEHHO MO0 TaKoMy NMPUHLMUITY BbIOMpaeTcsl MmpaBo, KOrjaa
3aKOHOJATEIBCTBO IOCyAapcTBa MPU3HAET JACHCTBUTEIBHOCTD 3aBEILIAHMS, €CIU OHO
OTBEYaeT TPeOOBaHMSIM APYroro rocynapcrna. Tak, HampuMep, B 3aKOHOAATEIbCTBE

21 2
P®™, bosrapun™ U Ip. CTpaH 3aKpeEIIAeTCS TaAKOE MTOJI0KEHHUE.

Y Ipaxnanckuii kogexe Opannuu 1804r. [Dnextponmsiii pecype] // Pexum noctyma: http:/pnu.edu.ru.
> Ipaxnanckuii kogexe Mcenanun 1889r. Kunra 3. [dnexrporusiii pecype] / Pexum nocryma: http://4ru.es/ru.
16 I'paxxnanckwmii koneke Poccuiickoit @eneparnun (dacth Tpeths)" oT 26.11.2001 N 146-D3 [DnekrpoHHbIi pecypce] //
CnpaBounas npaBoBas cucrema «Koncyaprantllntoc». — Pesxum noctyma: http://www.consultant.ru.
Y 3akon 1837 o 3aBemanmsx. AHrms. [DIeKTpoHHSI pecype] / Pexnm gocryma:  http://ru.knowledgr.com/
8 I'paxmanckuii kogexe ®panrun 1804r. [dnekrponusiii pecype] // Peskim mocryma: http:/pnu.edu.ru.
9 I'pamanckoe ynoxenne lepmannn = Deutsches Buergerliches Gesetzbuch mit Einfuehrungsgesetz: BBoa. 3akoH Kk
I'paxa. ynoxenwuto; niep. ¢ Hem. / [B. beprmann, BBea., coct.] . — 3-e u3j., nepepad. u pon. — M: Wolters Kluwer
Russia, 2008.
% 3akon 1837 o 3aBemanmsix. Aurims. [DaekTpoHHsIil pecype] // Pexum nocryma:  http:/ruknowledgr.com/
2 I'paxxnanckwmii koneke Poccuiickoit @eneparnun (dacth Tpeths)" oT 26.11.2001 N 146-D3 [DnekrponHsIit pecype] //
CnpaBounas npaBoBas cucrema «Koucyaprantllntoc». — Pesxum noctyma: http://www.consultant.ru.
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Komnu3um Tak k€ BO3ZHUKAIOT W IIPU HACJIEAOBAaHWHU MO 3aKOHY, KOrja B
pa3HBIX TOCYyAAapCTBax IO-Pa3HOMY  ONPENENAeTCS KPYr HACIEAHUKOB M HX
OYEpPETHOCTb. B sToM BoOIpoce OCHOBHBIM KOJUIM3MOHHBIM MPHUHIIUIIOM
BBICTYIIAET JJUYHBIM 3aKOH HACJIEN0JATEIs.

N3yyass KOJUIM3MOHHOE pETyJIMPOBAHUE HACIEICTBEHHBIX OTHOLICHUM,
OTMEUYaeTCsd TO, 4TO OOJBIIMHCTBO CTpaH pa3JiesieT HACIEICTBEHHYIO MacCy Ha
JIBW)KMMOE M HEJIBM)KUMOE HMMYILECTBO, MOMUMHAS KaXI0€ CBOEMY IIPABOIOPSIKY,
4TO MOPOXKJAAET TaK ke Koyu3uu. K aToMy GonpmmHCcTBY oTHOCcUTCs M Poccus, rie
JIBW)KMMOE HMMYILIECTBO PETYJIHPYETCS 3aKOHOM TOCYIAapCTBa, TZI€ HACIEIOAATEND
MMeEJI TIOCJIEAHEE MECTO JKHUTEIIBCTBO, d HEIBMIKMMOE HMYLIECTBO, 3aKOHOM, TIE
HaXOAUTCS JaHHAas HEIBUKUMOCTb.

B Takux cTpanax Kak FepMaHI/I5123, Vcnanus™ u JIp. HACJIEACTBEHHAs Macca
paszesieHne He TIpeaycMaTpuBaeT, a fABJISIETCA €AMHOM, W BblOWMpaeTcs IS
peryJiMpoBaHus TOT PaBOMOPSIOK, TPaXKIaHUHOM, KOTOPOU ObLIT HACJIE101aTENb.

CTOUT OTMETHUTB, UTO Ka)kJA0€ TOCYAAPCTBO MOXKET MO-PA3HOMY OIPENEIATD,
KaKO€ MMYILECTBO CTOUT CYUTATh ABMKMMBIM, a Kakoe HeIBWXXUMBIM. B Poccum,
HaIlpuMep HEABUKUMBIE BEIIH - 3TO BCE BEILU, KOTOPHIE IPOYHO CBSA3aHHBI C 3EMJIEH,
T. €. O0BEKThI, IEPEMELICHINE KOTOPhIX HEBO3MOKHO, & BCE OCTAJIbHBIEC - ABM)KUMBIE.
Bo ®panuuu HanpuMmep, B MOHMMAHUE HEABMKUMBIX BELIECH BXOJUT U «ypOXKal Ha
KOPHIO H UTOJIBI, HE CHSTHIC CIIE C IEPEBHEB Y .

Komnu3uum B 3TOM BONPOCE NONBITAINCH YPETYJIUPOBAaThH  JOrOBOpa O

o o 26 27
MPAaBOBOM TIOMOIIM, 3aKJIO4YeHHbIE Poccuen C Momnromuen”, Ilonpmien”,

ZKomexc MEKIyHapojHoro yactHoro mpasa bomrapum 2005 r. / B.IO. Crenmna // XKypnan MexmayHapoIHOTO
Yacthoro IIpaga. - 2009. - Ne 1 (63). — C. 46-79.
% 'epmanns. BBOJHBIH 3aKOH K TpakIaHCKOMY yioxkennio 1896r. Maxosckuit A.JI. MeskIyHapogHOe JacTHO® MPaBo:
MNHocTpanHoe 3akoHoAarenscTBo. M., 2000. C. 280.
2 I'paxmanckuii kogeke Ucnanmu 1889r. Kunra 3. [DnextporHsiii pecype] // Pexum goctyna: http:/4ru.es/ru.
% I'paxaanckuii koneke ®panuun 1804r. [DnekrporHsrii pecype] // Pexcum mocryna: http:/pnu.edu.ru.
% Torosop mexy P® i Mouronueii 0 npaBoBOii MOMOIIM W IPABOBEIX OTHOMICHHSX MO TPAXKIAHCKHAM M YLOJOBHBIM
nenaM 1999 r. [Onexrponsslii pecypc] / CnpaBounas mpaBoBasi cucrema «Koncynsrantllmocy. — Pexum nocryma:
http://www.consultant.ru.

8



8 o
U OpP., KOTOPBIC OTMCHAKOT, YTO IMOHMMAHHC TaKUX IIOHATHUH 6yz[eT,

BbeTHAMOM®
ONPEAEIATCS MPABOM CTPaHbl, HA TEPPUTOPUHA KOTOPOU HAXOJAUTCA 3TO UMYIIECTBO.

M.C. AOpaMeHKOB CUMTAET, YTO pa3J/ieJICHUE HACIEICTBEHHON Macchl Ha
JIBIDKAMOE W HEABHKUMOE HWMYIIECTBO (DAKTUUYECKH JIMIIAIOT HACJIEICTBO €Tro
BAKHEMIINX XapaKTEpUCTHK, KaK €IUHCTBO M LEJOCTHOCTh. OH mnpenjaraer
UCIIOJIb30BaTh €ANHYI0 KOJUIM3UOHHYIO MPUBS3KY — HalPUMEpP, K 3aKOHY JTOMMIIUIHS
HACJIEA0AATENS] HA MOMEHT €Tr0 CMepTI/I29.

Takum  00pa3oM, B  OTHOIIEHWU PETYJIUPOBAHUS  HACJIECIOBAHUS
MPOCJICKUBACTCS HAMYWE ABYX MOAXOJOB (aHMVIMHUCKUM U pOMaHO-T€PMAaHCKUN),

KOTOpble M  o0ecneuyuBaloT  (pyHIaMEHTaJdbHbIE  pa3iuyusl B  IPABOBOM

PETYIUPOBAHHUHA, YTO IIOPOKAACT KOJIIN3UU.

§2. IIpaBoBoe peryanpoBaHue HACIEICTBEHHbIX OTHOIICHU

2 JoroBop mexnay Poccuiickoii @enepanueit u Pecriybmukoit [Tosbmia o mpaBoBo# MOMOIIM M MPABOBBIX OTHOIIEHUSIX
M0 TPAXKIAHCKUM U YTOJIOBHBIM JiesiaM oT 16 centsiops 1996 . // C3 PD . -2002 . —Ne 7. — Cr. 634.
2 Joroop Mexay Poccuiickort @enepanueit 1 Conmanuctuueckoit Pecrybimkoit BretHam «O mpaBoBOW NMOMOIIH H
MPABOBBIX OTHOLICHUSAX M0 TPAXKIAHCKUM M YTOJOBHBIM Jenam» otT 25 asrycra 1998r // C3 PO . — 1998. —Ne35. —
Cr.827.
# A6pamenkoB M.C. IIpo6ieMbl KOIIM3HOHHO - IPABOBOO PEryIHPOBAHHS HAC/IEACTBEHHBIX OTHOILICHHH B
COBPEMEHHOM MEXyHapoJHOM 4yacTHOM mpase: ABtoped. nucc. / M.C. Ab6pamenkos; JL.II. Anydpuesa. — M., 2007.
—C. 24-25.

9



HacnencrBeHHble OTHOLIEHHSI B MEXAYHApOAHOM YacCTHOM  IpaBe
pEeryJMpyloTCsl MPAaBOBBIMU aKTaMu pa3Horo ypoBHsA. [lpexnae Bcero, 3To
MEXKJYHAPOJIHbIE AaKThl, KOTOpbIE HMEIOT MPUOPUTET HAJI HAIMOHAIBHBIM
3aKOHOJATEIHCTBOM.

[IepBOii U3 MHOTOCTOPOHHHUX MEXIYHAPOIHBIX JOTOBOPOB YHHBEPCAIBLHOIO
xapaktepa paccMoTpuM KoHBeHIHMIO OoT 5 OKTAOps 1961r. 0 KOMUIM3UM 3aKOHOB,
KACAIOIMXCS (OPMBI 3aBELIATEIBHBIX PACIOPSIKEHHH . J[OrOBOpP COMCPIKUT PSI
KOJUIM3HUOHHBIX HOPM, KOTOPBIE€ YCTAaHABIMBAIOT JIEUCTBUTEIBHOCTh 3aBEIAHUS, €CITU
dhopma COOTBETCTBYET 3aKOHOAATEILCTRY:

a) MeCTa, TJie 3aBeIaTe)b COCTaBUII €T0,

0) rpaxaaHCTBa, KOTOpOE MMEET 3aBellaTelb, MO0 BO BpeMs, KOrja OH
cAenall paciopsbKeHHUE, C) MECTa, B KOTOPOM 3aBellaTeNlb UM CBOM JOMUIUIIL OO
BO BpeMsi, KOT/Ia OH cJieJiajl pacropsbKeHue, TM00 BO BpEMs €ro CMEpTH, WU

B) MECTa, B KOTOPOM 3aBEIIaTeNIb UMEI CBOE OOBIYHOE MECTOKUTEIHCTBO,
100 BO BpeMsl, KOTJia OH CJIeJIall pacropsbKeHue, 1100 BO BPEMs €ro CMEPTH,

r) KOT/Ia pedb HAET O HEABIKHMOCTH, MECTA e¢ HAXOMKICHHS |

PaccmarpuBaemass KouBeHIUsl sIBAsieTCSl YHUDUIIUPYIOIIUM aKTOM ISt
JOTOBapHUBAIOIIMXCS  TOCYHapCTB, T.K. 3aMEHSIET HOPMbI  HAIIMOHAIBHOTO
MEXIYHapOHOTO YACTHOTO MpaBa, MPUMEHUMBIX OTHOCUTEIIBHO (hOPMBI 3aBEIIAHMS.

KonnuecTBO KOJUTM3MOHHBIX MPUHIIMIIOB B CTaThe JOCTATOYHO JJIi TOTO
YTOO WCKIIIOYHTH HE JEUCTBUTEIBHOCTh aKTa HACJIEIOBAHUS WM3-3a HE COOIIOACHUS
ero gopwmsbl. [lonyuaercs, KoHBeHIIMS XOPOIIIO CIIpaBWIACh C 3ajiaueid, oOecrieueHus
npuHIKNa cBoOOALI BoJiM 3aBemnatens. Tak sxe KouBeHius B cT. 7-12 comepxut

MOJIOKEHUS, TI0 KOTOPBIM BHIOOpP WHOCTPAHHOTO TpaBa Ha OCHOBE 3aKPEIICHHBIX

30 .
KoHBeHIIMST 0 KOJUIM3WHM 3aKOHOB, Kacaromiuxcs (GOpMBI 3aBelIaTEeIbHBIX PACIOPSDKEHUH OT 5 OKTsOps 1961r.

[Onexrponnsiit  pecypc] // CnpaBounas mnpaBoBas cuctemMa «Koncynprantllmoc». — Pexum pmocrymna:
http://www.consultant.ru.
3! Tam xe.
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OOIIMX TPUHLHUIIOB, MPOUCXOAUT C YYETOM COOJIOACHHS MyOJUYHOTO MOPSAIKA U
HOPM 3aKOHOJIaTENIbCTBA, KOTOPhIE UMEIOT UMIIEPATUBHBIN XapaKTep, T.K. KOHBEHIIUS
JIOTOBapUBAIOIIMMCS TOCYIapCTBAM, IAET MPABO HA OTOBOPKY.

Takum oOpazom, mpu mnpucoenguHenne P® & KouBenuuu, BbIOOp
MaTepUAIbHBIX HOPM NIPU PETYJMPOBAHMHM HACIEICTBEHHBIX OTHOLICHWN CTAHET
MPOIIE U KOJUYECTBO CYJICOHBIX CIIOPOB MO HEJIEUCTBUTEILHOCTH 3aBEIIAHUM, CTAHET
MEHBIIIE.

To, yTo KacaeTcsi yHU(PUKAIIMK HOPM B OTHOIICHUH (POPMBI 3aBEIIaHUS, TO
CICAYIONIYI0 CTOUT paccMoTpeTh Bammurronckyro KonBeHuuio ot 26 OKTIOps
1973r., npeaycMmaTtpuBaromias €IMHOOOpa3HbIM 3aKOH O (opMe MEXITyHAPOIHOTO
3aBelaHns ~. KOHBEHIMS B CBOEGM IPHIOKCHHH COICPKUT TEXHHKY COCTaBICHHS
Takoro MexJIyHapOJHOrO 3aBEIllaHusl, 3aKPEIUIsisi BCE, UTO OTHOCUTCS K €ro (hopme.
[IpaBunsHO ObLTO OoTMeueHo W.I. MenBeneBbiM, KOTOPBIM OCHOBBIBAACH Ha CT.2
KoHBeHLIMM TOBOpWJI, YTO MEXaHHU3M €€ JCHCTBUS 3allyCKAaeTCsi OT Ha3HAYCHUs
YIOJHOMOYEHHOTO Jinlia B [loroBapuBarmumMcs rocyaapcTBe, KOTOPbIii HEOOX0AUM
JUISL y9aCTHs B COBEPIICHHH 3aBEIIAHHUS

C cobmonenrneM HOpM (OPMBI U MPOLEAYPHI COCTABICHUS 3TO 3aBEIIAHMUS,
OHO SIBJIIETCSl JI€MUCTBUTEIbHBIM, HE3aBUCHUMO OT MeECTa €ro COCTaBJICHHS,
MECTOHAXOKACHUS MMYIIECTBA, TPAXKIAHCTBA, IOCTOSHHOTO WM BPEMEHHOIO
MECTOXKHUTEJIbCTBA U MECTa MPOKUBAHUS 3aBEILIATEIS.

OTMeUEeHHOE MO3BOJISET CAEIATh BHIBOJI O TOM, UTO JAHHOE MEKIyHAPOIHOE
CBUJETENBCTBO, OOpa3ell KoToporo npuiaraerca kK Konenuuu, sBisieTcsi yA00HBIM U

HaJIeKHBIM CPEACTBOM, BO M30€KaHUE HEJECHCTBUTEILHOCTH 3aBeIaHus 1Mo hopme.

K onBeHmo mperycMaTpuBaromas eIuHOOOpa3HbI 3aKOH O (GopMe MEXITYHAPOJHOTO 3aBEIIaHUs OT 26 OKTIOps
1973r. [Onextponnsiii pecypc] // CnpaBounas mpaBoBas cucrema «Koucymerantllmrocy. — Pexwum pmoctyma:
http://www.consultant.ru.
% Mensenes. W.I'. KoMMeHTapuii K KOHBEHIHSM B OGJIACTH HMYIIECTBCHHBIX OTHOLICHHUI CYNPYTOB M HACIICIOBAHMS /
WN.I'. Mengenes. — M.: Bontepc Kiysep. - 2008. — 159 c.
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P® ne yuactByer B paccMmarpuBaemor koHBeHuuu, xoTss CCCP B cBoe
BpeMsl MoAMucana, Ho He paTuduipoBana ee 1 KoHBeHIUs /Uid Hee He BCTyNHIa B
CUITY.

lNaarckasst kKoHBeHLUA or 2 okta0ps 1973r. OTHOCHUTEJIBHO
MEKIYHAPOIHOTO YIPABICHHSI MMYIIECTBOM YMEPIIHX -, B CBOEM TEKCTE YUPEKIACT
MEKYHAPOIHBIA aKT, KOTOPBIA OIpEIenseT JIMI C MpaBOM HAa  YIPaBICHHE
MMYILECTBOM (ABMKMMBIM M HEJIBHKUMBIM) YMEPILIETO U TakK k€ UX nojiHoMouns. K
camMOi KOHBEHIIMM Ipuiiaraetrcs oopaseny MexayHapoaHOro cepTu(ukara, KOTOPbIH
COCTABJISIETCS CIIELMAIBHBIM OPTaHOM T'OCY/IapCTBa, T/I€ MPOKUBAJT YMEPILHUH.

AHanu3upysi TOJOXEHUS YIPaBJSIOLIEr0 HACIEACTBOM JIHIA, KOTOPOTO
OnpeneNnsieT JAaHHbIM cepTu(UKaT, €ro MOXXHO cooTHecTH 1o Poccuiickomy
3aKOHOJATEIbCTBY C MCIHOJHUTEIEM 3aBELIAHUSA, TOJBKO B MEXIyHApOIHOM
OTHOILIEHUU U HEOOs3aTEeNIbHO B HACIEAOBAHUH IO 3aBEIIAHUIO.

Poccus tak ke He yyacTByeT B JaHHOM KOHBEHUIMU M MPUCOEAUHEHUE K HEU
3HAUUTEIBHBIX BOIMPOCOB HE pemaer. ToNbKO 4YTO JeraeT YJOOHOW Mpoueaypy
nepexoja HaclleyeMOoro MMyIlecTBa.

W nocinenHuM yHUBEpPCANIbHBIM MEXKIYHAPOAHBIM JTOTOBOPOM SIBJISIETCS
Basenbckass KomBenumst ot 16 mas 1972r. o perucrpanum 3aBemanuii-. J[aHHbIT
JIOTOBOP OOJIbIIIE OTHOCUTCS K COTJIAILIEHUIO B 00JacTH OKa3aHMs PaBOBOM MOMOIIIH,
IJle TOCYAapCTBa YYACTHUKM CO3MAIOT KOMIIETEHTHBIA OpPraH- Ui BEACHHS OOILIEro
peectpa, Onarogapsi KOTOpOMY 3aBelllaTeNlb PErucTpupyer 3aBerianue. CozmaeTcs ¢

HOCJIbIO OTCYTCTBHA PHCKA, YTO 3aBCINAHMUC OCTAHCTCA HCU3BCCTHBIM WA 6YJICT

¥ Taarckasi KOHBEHIMS OTHOCHTENHHO MEXIYHAPOIHOTO YIPABICHHS HMYIIECTBOM YMEpIIHX OT 2 OKTsiopst 1973r.
[Onextponnbrii  pecypc] // CropaBounas mpaBoBasi cucrtemMa «Koucymerantllmocy. — Pexum moctyna:
http://www.consultant.ru.
% KOHBEHIHS O CO3AHMH CHCTEMBI perucrpanuu 3aBemmanuii ot 16 mas 1972r. [Dnexrponuslii pecypc] // CripaBounas
IpaBoBad CHCTEMA «Koncynbrantllimocy. — Pexxum nocryna: http://www.consultant.ru.

Tam xe.
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oOHapy>KEHO HE BOBPEMS, a TAKXKE TOWCKY 3aBEIIaHUi, CYIIECTBYIOIIUX B JIPYyroM
roCyaapcCTBe.

B Poccuiickoii deaeparun 00s3aTeIbHOCTh BHECEHUS HOTAPUYCOM JaHHBIX
00 yIOCTOBEPEHHBIX W OTMEHEHHBIX 3aBCHIAHUAX B CIUHYI0 HH(POPMAIMOHHYIO
cucTeMy HoTapuara jaeuctyet ¢ 1 urosst 2014 r

HonranoBa W.B. Buaur, 4TO CO3MaHHAs CHUCTEMa YIATUT MpoodiieMy
MOMJICTBHBIX 3aBemaHui. Tak ke, HCKIIYUT OQOpMIICHHUE HACIEACTBA, IIO
HECYUIECTBYIOIINM 3aBEUIAHUSM U IO 3aBEIIAHUSAM, COCTABICHHBIM "33 JHUM YHCIOM"
MOCJIE CMEPTHU HACTICHOqATeIs .

Kupunoa E.A. cumtaer cozmanme EMCH pemuts npoOnemy po3bicKa
HACIICJHAKOB™".,

B Vkpaumne peectp cymectByer ¢ 2010 r., rme HOpMBI KacaTelbHO
HACIIEJICTBEHHOTO peecTpa uMILieMeHTHpoBaHel B ['K YKpaHHLI4O. VYkpauHna,
paccMaTpuBaeMor HaMH  bazenbCkyro KonBeHmuio mnoanucana, HO HeE
patuduimponana.

Co3nanue HacnenctBeHHoro peectpa P® cpenano perynupoBaHue
HaclleJJOBaHUsI IO 3aBEIIaHUI0 YAOOHEW, HO TOJBKO Ha BHYTPHUTOCYJapCTBEHHOM
YPOBHE, a npucoeauHeHne PO Kk aHamM3upyeMou HaMU KOHBEHLIUHM, PEECTpP CTAHET
CANHBIA M C JPYTUMHU TOCYJapCTBAMU YYaCTHUKAMH, YTO CJENaeT ero yaoOHel B
MEXIYHAPOIHOM aCICKTE.

Kak MBI BUAMM BO BCEX HAMHM PACCMOTPEHHBIX KOHBEHIIMSX, HECMOTPS Ha

3HAYUMOCTh, POCCHSI HM K OAHOM U3 HUX HE MPUCOCIUHWIIACH. XOTSA MPU AHAJIIN3E

$0OcuoBsI 3akoHoaTenbcTBa PO 0 HOTapuate ot 11 despams 1993 r. N 4462-1 [Dnexrponmsiii pecype] // Cripaounast
npaBoBas cuctema «Koncymnprantllmtocy. — Pexxnm moctyma: http://www.consultant.ru.

% Ionramosa W.B. DiieMeHTHI HCKa 0 HeIeHCTBUTEIBHOCTH 3aBemanys / W.B. Jlonramosa // HacmeacTBeHHOE MpaBo. -
2014.-N 4. -C.26 - 29.

% Kupunnosa E.A. Yuer 3aBemanuii B equHOil MHDOPMALMOHHON crcTeMe HoTapuata Poccmiickoit ®eeparn /
Kupnnnosa E.A. // "Hacnencrsennoe npaso". — 2015. - N 3.

“0 'pananckuii koaeke YKpanHsI [eKTpoHHEIHA pecype] /Pexum goctyma: hitp://meget.kiev.ua/kodeks/grazdanskiy-
kodeks.
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KOKIO0M BHJIHO, YTO paccMoTpeTh Poccum cBoe ydactre ObUTO OBl TTOJIC3HBIM.
MexnyHapoIHOE COTpyAHUYECTBO Poccum 1o HACIEqOBAHUIO OYEHb 3aMETHO Ha
PETHOHATIBHOM U ABYXCTOPOHHEM YPOBHE.

Munckas konBeHuust CHI™ ot 22 ssuBaps 1993 roz:[4lo MIPaBOBOM MTOMOIIU U
MIPABOBBIX OTHOLIEHUAX MO I'PAXKIAHCKUM, CEMEMHBIM U YTrOJOBHBIM JI€JIaM TaK XK€,
KaK ¥ 3aKOHOJIaTENbCTBO OOJIBIIMHCTBA TOCY/IAPCTB PeIlaeT KOJUIM3UU B OTHOIICHUH
HACJICIOBAHUS OJWHAKOBO. ['71e IBMKHMOE MMYILIECTBA HACIEAYETCS MO MPUHLHITY
IIPUMEHEHUS 3aKOHONATEIbCTBA CTPAHBI, HA TEPPUTOPUM KOTOPOM HACIEAOAaTElb
MMEJ MOCTOSTHHOE MECTOXKUTENbCTBO. HeABMKMMOE HMMYIIECTBO OMNPEICISIETCA IO
3aKOHOJIATENBCTBY CTPAHbI, HA TEPPUTOPUU KOTOPOW OHO HAaxXOoAUTCA. B OoTHOIIEHUU
3aBeNIaTeNIbHON MPAaBOCIIOCOOHOCTH U TpeOoBaHUI K (opMe 3aBeliaHus OCHOBHOMU
MPUHIUIT KOJUIM3MOHHOW HOPMBI OTCBUIAET, TaK K€ KaK M NPU HACICIOBAHUU
JBWKMMOIO HMYIIECTBA K 3aKOHOJATENBbCTBY  CTpPaHbl, IJI€ 3aBELIATENb HMEI
MECTOXKUTEJICTBO B MOMEHT €ro COCTAaBJIEHUA. A JOMOJHUTEIbHBIA MPUHIMI K
MPaBOMOPSIKY TOCYIApCTBa, IJI€ OHO OBUIO COCTABIICHO 3aBEIaHUE.

JIByCTOpOHHME JOrOBOpBl O IIPAaBOBOM MOMOIIM B  OTHOLICHUU
HaCJIeJIOBaHUSI TOXKE OTPAHUUYMBAIOTCS YHU(DUKAIIMEH KOJUTM3UOHHBIX HOpM. KoTophie
MOYTH €IUHOOOPA3HO PEIIAIOT KOJUTM3MOHHBIE BOMPOCH  HacienoBaHusa. Eciu
CPaBHUTb, TAKOE COTPYIHUYECTBO Poccum ¢ ApyrumMu CTpaHaMu, TO CJIOBO «IIOYTH
O3HA4yaeT, 4YTO JOrOBOpBI, KOTOpble Poccus 3akmoumna C Acronueii™”,

. 43 . 44 45
JlatBuei ~,MoHronuen , EruntoM = W JApyrUMH CTpaHaMH COJEPXKAT MPUHIUIIBI,

! Munckas koHBeHIHs «O IPABOBOH MOMOIIM U NPABOBEIX OTHOMICHHSX 10 TPAKIAHCKHM, CEMEIHBIM H yTOIOBHBIM
nenamy» rocynapets CHI ot 22 suBaps 1993 r. // Cobpanue 3akoHoatenbctBa PO. — 1995, —Ne 17. —cT. 1472.
42 Horosop mexiy P® u Dcronckoii PecrryOimkoii 0 nmpaBoBoii MOMOIIM M MPABOBBIX OTHOHIEHHSX IO TPayKIaHCKUM,
CeMEeHHBIM M yroJjoBHbIM AeiaMm 1993 r. // C3 PD. - 1998. - Ne 2. - Cr. 229.
4 Tlorosop mexmy Poccmiickoii ®enepammeii u JlatBuiickoit Pecry6mukoii «O TpaBOBOil MOMOIM ¥ TIPABOBBIX
OTHOIICHHSX IO TPAXKJAAHCKUM, CEMEWHBIM U YTOJIOBHBIM Jienam» oT 3 ¢espais 1993r. // C3 PD. —1995. —Ne 21. — Cr.
1932.
4 Horosop mexnay Poccuiickoit denepanveid 1 MoHronueil o mpaBOBOH MOMOIIM M MPABOBBIX OTHOLICHUSIX IO
TPaXAAHCKUM M yroJoBHBIM aenam 1999 r. // C3 PD. - 2008 r. - N 22. - Cr. 2490.
45 Horosop mexny P® u Apabekoii Pecrryonukoit Eruner o B3anMHO#M paBOBO# MOMOIIN U MPABOBBIX OTHOIICHHSIX 110
IPaXAaHCKUM, KOMMEpUYECKUM M ceMeitHbM nenam 1997 r. // BMJ] P®. 2003. Ne 11.
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TaKhe JKe, KaK B paccMaTpuBaeMbIX Bbillle KOHBEHIMSX O MPaBOBOW IOMOIIH, a
JIOroBopa ¢ Bonrapneﬁ46, BeHrpHeﬁ47, BBGTHaMOM48, KHI[P49, onpbieir™ B
OTHOIIICHWW HACIEAOBAHUSA JBW)KHMOTO UMYIIECTBA TMPUMEHSIOT TPHHIIMII,
OTTIPABIISIONINN K 3aKOHY TPa’kIaHCTBA.

JloroBopa Takke cofepaT ¥ MaTepUAIbHYI0 HOPMY, 3aKPETUIss, MPUHITUI
ypaBHEHHUS B HACJIC/ICTBEHHBIX TPaBax.

Tak >xe paccMaTpuBaeMmbple OTOBOpPA OMPEACISIOT W KOMIETEHTHOCTD,
BBIOMpAss KOMIIETEHTHOTO MPAaBONPUMEHHUTENS, OTTAIKUBAsCh OT BHUAA UMYIIECTBA
(mBmxumMoe u  HemBwxkuMmoe). JIsS  ABMOKMMOTO  HMMYIIECTBA  KOMITCTEHTHBI
YApeXKACHUS TOCYJapCTBA MO0 MECTY KHUTEIbCTBA HACIEAO0MATeNsA, a B OTHOIICHUH
HEJIBUYKUMOTO TI0 MECTY HaXOXKICHUSI HEABUKUMOCTH.

3aTparuBas TeMy JIBYXCTOPOHHHX JIOTOBOPOB, KOTOPBIC PETYIUPYIOT
HACJICJICTBEHHBIE  OTHOIICHHUS, CTOUT OTMETUTh KOHCYJIBCKHE COTJIAIICHHUS,
3aKiIr0YeHHble Poccueit ¢ MHOXECTBOM TOCY/apCTB, KOTOPBIE YKa3bIBAIOT POJIb
KOHCYJIa B HaCJICJICTBEHHBIX JIeyax.

Ecnu mpu MexayHapoJHOM HAclIeOBAaHUU OTCYTCTBYIOT MEXIYHAPOHBIC
JIOTOBOPHBIE HOPMBI, KOTOPBIE OBl yperyJIupOBAIH KOJIJTU3UH, TO TPUMEHSITHCS OYIyT
BHYTPEHHHE KOJJTU3UOHHBIE HOPMBI.

NMenHo oHU obOecrneunBarOT THOKOCTh MIPUMEHEHUsI U BHIOOpA TEX, CaMbIX

HOpPM TIPSIMOTO  HA3HAYEHHsS, KOTOPhIE HEMOCPEACTBEHHO U  PETYIUPYIOT

46 Horosop mexay CCCP u Haponnoit Peciyonmukoii Bonrapueit o mpaBoBod MOMOIIH 1O TPaXTaHCKUM, CEMEHHBIM U
yronoBHbIM Aenam 1975 r. [DnextpoHHsli pecypc] // Pexum poctyna:  http://to52.minjust.ru.
4 Horosop mexay CCCP u Benrepckoit HapomgHoii Pecry0mmkoii 06 oka3aHUM MPABOBOW TOMOIIH MO TPasKJAHCKHM,
CeMEUHBIM u YTOJIOBHBIM Jenam 1958r. [OnexTpoHHBIH pecypc] // Pexum JoCTyna:
http://docs.cntd.ru/document/1900263
8 Jorosop mexay Poccuiickori @enepanueit u Cormanuctudaeckoir Pecrrybnmkoit BeetHam «O mpaBoBoid momMomy u
MPABOBBIX OTHOLICHUSAX M0 TPAXKIAHCKUM M YTOJOBHBIM Jenam» oT 25 asrycra 1998r // C3 PO . — 1998. —Ne35. —
Cr.827.
9 Tlorosop mexay CCCP u Kopeiickoii Hapoxro-J[eMokpaTiaeckoii PecryGImkoii 06 0Ka3aHHH MPAaBOBOi OMOILH 10
TPOKIAHCKUM, CEMEHHBIM U YTOJOBHBIM Jenam 1957 1. [OnekrtpoHHbli pecypc] // Pexum mocryna:
http://docs.cntd.ru/document/1900201
% Horosop mexny Poccuiickoit ®enepanueii u PecryGnukoii [lospina o mpaBoBoit HOMOIIM U IIPaBOBBIX OTHOIICHUSX
IO TPAXKIAHCKUM U YTOJIOBHBIM JiesiaM oT 16 centsiops 1996 . // C3 Pd . -2002. -Ne 7. — Cr. 634.
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MEXIYHApOJIHbIE  HACJEICTBEHHbIE OTHOWICHHS. Kaxmoe rocymapcTBO MMEET B
CBOEM 3aKOHOJATEIIbCTBE KOJUIM3MOHHBIE HOPMBI, KOTOPBIE 3aKPEIUIAIOT MPUHIIUIL,
OTIPEIEIISIONINI TPaBOMOPSAIOK, KOTOPHIM U OYAET yperyJupoBaHO HACJIEICTBEHHOE
OTHOUIEHHUE.

Komnu3noHHble HacIeICTBEHHBIE HOPMBI HAXOASAT CBOE MECTO B paselie
MEXIYHAPOJHOTO YacTHOro mpaBa. OOBIYHO HOPMBI MEXKIYHApOIHOTO YaCTHOTO
IpaBa B OTHOIIEHWH HACJIEAOBAaHMUS HAXOASATCS B IpakaaHCKux kopekcax. ['K P!
TaKue HOPMBbI coJiepkuT B paznene 6 MUIL I'K Vcranuu ™, Tak ke B paszeiie HopM
MUII, koTOopepie MO pa3sHOMY ONPEACISIOT IMPABONOPANOK, B TEPBOM ClIydaul B
3aBUCUMOCTH OT BHJIa MMYIIECTBA, 4 BO BTOPOM MOJIb3YSACh MPUHLMUIIOM JUYHOTO
3aKOHA HACJIEAOoJaTeNsl U 3aKOHOM CTpaHbl, IJE€ COCTAaBJIOTCS 3aBellaHus. B
bomrapun  cymectByer otaenpHblid  Komekc MUII, kotopeii  3akpensisier
KOJUIM3MOHHBIE HACJIEICTBEHHbIE HOPMbI B CT. 89, C TIOMOIIBIO KOTOPBIX
PETYIMPOBAHUE OTMPENETSAETCS TaK Ke M0 MPUHIIUITY, MeCTOnpeObIBaHWEe HA MOMEHT
CMEPTH WJIM MO 3aKOHY TPaXAAHCTBA HACJIEAOAATENsA, a TAKXKE MECTOM HAXOXKJICHUS
HEIBIDKIMOTO HMYILCCTBA .,

Kommn3anoHHoe mnpaBO CYUTAECTCS BaXXHBIM PETYJISITOPOM  OTHOIIEHU,
BBICTYTIasi MOCPEAHUKOM, UIMEHHO MOCPEJICTBOM €0, BEIOMPAETCS TOT MPABOIOPSIOK
rocyAapcTBa, KOTOPhIN U OyIeT peryJiupoBaTh JaHHbIe oTHOIIEHU. CrenoBaTensHo,
OCHOBHBIM PETYJISITOPOM BCE€ K€ BBICTYNMAET HAIMOHAIBHOE MNpaBo. MIMEHHO OHO
COAECPKUT TE€ MAaTEpPUAIIbHbIE HOPMBI, KOTOPbIE NPUMEHSIOTCS II0JI CPEICTBOM
KOJUIU3MOHHOTO TIpaBa NpPHU PETYJUPOBAHUM MEXKIYHAPOAHBIX OTHOIIEHU. Tem
Oojiee 4YTO MEXIYHAPOJIHBIX AaKTOB C MaTepHAIbHBIMU HOPMaMH, KOTOpPBIC

PEryJIupyroT OCHOBHBIC BOIIPOCHI HACIICAOBAHHA, HCT.

*! I'paxcnanckmii kogexe Poccuiickoit ®eneparun (dacth Tpeths)" ot 26.11.2001 N 146-®3 [DnexrporHsrii pecypc] /
CnpaBouHnas nipaBoBas cucteMa «KoncymprantlLitocy. — Pexxum moctyma: http://www.consultant.ru.
%2 pacnanckuii kogexe Mcnanun 1889r. Kunra 3. [Dnekrponnsiii pecype] // Pexum nocryna: http:/4ru.es/ru.
Komexc MEXAyHapoaHoro yactHoro npasa bonrapuun 2005 r. XXypaan Mexnynapoauoro Yactaoro IIpasa Ne 1 (63),
2009, c. 46-79
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HannonanbHOE 3aKOHOAATENBCTBO CTOMT HA4aTb pacCcMaTrpuBaTb C
Konctutynuun. KoHCTHTYHHsI BO MHOTIMX CTpaHax SIBJISETCS 3aKOHOM, HUMEOIIas
BBICIIYIO FOPUNYECKYIO CHly. Ml IMEHHO OHa B GOJIBIIMHCTBA CTpaHaxX, Kak B PO, B
IepMaHHH M Op. COIEP)KUT TOJOKEHHE, KOTOPOE TapaHTHPyeT  MpaBo Ha
HACJIEI0BAHHME.

B crpaHax, OTHOCAIIMXCS K POMaHO-TEPMAaHCKOW IPAaBOBOM CHUCTEME, BCE
HOPMBI YIIOPSIIOYEHBI M 3aKPEIUIEHBl B 3aKOHAaX, B IIEPBYIO OYEpEIb B KOACKCAX.
Hopwmsl, perynupyronige HacleICTBEHHbIE OTHOILUEHUS HAXOIATCA B TI'PakKIaHCKUX
xomekcax. Tak 'K PO B TPETHEU YACTH, 3aKPEIUIAET LENbIA PA3AEN, TOCBAILICHHBIN
HACJIEICTBEHHOMY IIpaBy, KOTOPBI B CBOIO OUYEPEIb 3aKPEIUISET OOLIUE TIOJO0KEHHS O
HACJIEJOBaHUM, ONpENEIsieT TpeOOBaHUA K TMOPSAAKY COCTaBleHUs U (opme
3aBElIaHMs], YTOO B MOCIEACTBUU HCKIIOYUTH HENECUCTBUTEIBHOCTh 3aBellaHusd. B
OTHOILIEHUM HACJIENOBaHUSA II0 3aKOHY, HOPMBI OIPEAEIAIOT O0YEPEIAHOCTD
HACJIETHUKOB, HX MpaBa U MNOPSAO0K IPHUOOPETEHUS HACIIECTBEHHOIO UMYIIIECTBA.

B I'epmanun aeictyer 'Y, B KOTOpOM B 4acTu 5, Bce 9 pa3enoB 3aHUMAET
HACIE/ICTBEHHOE NPaBo° . Eciu He GpaTh BO BHUMaHME 4 pasjieln, KOTOPHIi TIOCBSAIICH
HaciencTBeHHoMY JoroBopy (Poccuiickoe mpaBo HE 3HAET €ro), TO OCTajJbHbIC
paszensl OCBEIIAKOT Te )K€ BOnpockl, uto u ['K PO.

B I'K Ucnauun™ B pasuerne tperbeM Kuuru 3, Bce 6 wacteil COCTOST U3

HOPM, KOTOPBIE PETYJIUPYIOT HACIEIACTBEHHBIE OTHOLLICHHUS, TIE:

> Koncrurynus Poccuiickoit ®enepanun ot 12 nekadbpst 1993 roma // Poccmiickast razera. — 25 nexadps 1993 rona.
cr.35
% OcnoHoit 3akon ®eneparnsHoii Pecniy6muky Nepmannn // ®enepatuBras Pecry6muka epmanns. Koncrurymus u
3akoHozatesbHble akThl. / FO.I1. Ypbsca. — M.: IIporpecc. - 1991.
% I'paxcnanckmii kogexe Poccuiickoit ®eneparuu (dacth Tpeths)" ot 26.11.2001 N 146-®3 [DnexrporHsrii pecypc] /
CrpaBouHas npaBoBas cucreMa «Koncymsrantllmocy. — Pesxxum noctyma: http://www.consultant.ru.
> I'paxpanckoe ymoxenne I'epmannn = Deutsches Buergerliches Gesetzbuch mit Einfuehrungsgesetz: BBoz. 3aKoH K
I'paxxn. ynoxxenuto; nep. ¢ Hem. / [B. beprmann, BBex., cocr.] . — 3-e u3a., nepepad. u porn. — M: Wolters Kluwer
Russia, 2008.
% I'pacnanckuii kogexe Ucnanmn 1889r. Kunra 3. [Dnextponusiii pecype] / Pexum mocryna: hitp://4ru.es/ru.
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1. ConepxaTbcsl MOJOXKEHUS, TOBOPSIIME BCE O 3aBellaHUU (TOPSIIOK
coctaBieHus, ¢opMa, O 3aBENIaHWM, CACJIaHHOM B JIPyroil CTpaHe, o
HEJICHCTBUTEILHOCTH 3aBEIIaHu).

2. Hopwmbl 0 mpaBOCIIOCOOHOCTH HACJICIHUKOB (TpeOOBaHME K HUM, HX
npaBa, MHCTUTYT 00s13aTEIBLHOM J10JIH).

3, 4. O nacnenoBanue 0e3 3aBellaHus (MO 3aKOHY) (Kpyr HaCJIEIHHUKOB,
HaCJIEJJOBAaHUE TOCYAapCTBOM).

5. O HacleICTBEHHOM UMYIIECTBE.

'K ®panuun ® B OTHOMICHMH HACIEICTBCHHBIX HOPM  UMEET
OTJIMYUTENIBHYI0 OCOOCHHOCTh, BKJIIOYasi HOPMBI O HacjeAOBaHHWE B paslied, o
napeHud. PaccMarpuBaeMblil KOJIEKC, B CBOEHM TPEThEN KHUTH 3aKPEILISIET Pa3InYHbIE
crnoco0bl TpHOOpeTeHHs coOCTBEHHOCTH. Tutyn 1 uUMeeT HOpPMBI, KOTOpHIE
OTIPEJICIISIIOT KPYT HACJIEAHUKOB U BBICTABIISIOT TpeOOBaHUS K HUM. TUTyn 2 Kak pa3
Y TOBOPUT O JAPEHHM MEXKIY KMBBIMU M O 3aBEIIAHUM, HA3bIBas HACIEAOBAHUE IO
3aBEUIAHUI0 — JIApEHHUEM, 3aKpervisis 3aBelaTeIbHYyI0 MNpPaBOCIOCOOHOCTh U
00s3aTENBHYIO JIOJIO.

HacnenctBeHHbIE OTHOIIEHUS PETYJUPYIOTCS HE TOJBKO TPaKIaHCKUM
koaekcoM. Hampumep, B Poccun B 'K® B coorBercreun co cr. 1110 YKa3bIBAECTCS,
YTO HACJIEAOBAaHWE TMOMUMO HACTOSIIETO KOJEKCa, PEryJlupyercs W JIpPYyTUMH
3akoHamMu. TakuM 3akOHOM B P® wmoxker sBiIsIThCST OCHOBBI 3aKOHOJATEILCTBA
Poccuiickoii dexepannn o Hotapuare oT 11 despamst 1993 roma N 4462-1%

Ecaiu  paccMoTpeTh HallMOHAJIBHOE TIpaBO AHIJIWHU, pPEryJUpylolee

HACJICACTBCHHBIC OTHOLMICHUS, TO OHO CYIICCTBCHHO OTIMYACTCA OT CTPaH C pOMaHO-

% I'paxnanckuii koneke ®panmun 1804r. [DnekrporHsrii pecype] // Pexxum moctyna: http:/pnu.edu.ru.
% 'paxcnanckmii kogexe Poccuiickoit ®eneparun (dacth Tpethbs)" ot 26.11.2001 N 146-®3 [DnexrporHsrii pecypc] /
CnpaBouHnas npaBoBas cucteMa «Koncynerantlimrocy. — Pexxum moctyma: http://www.consultant.ru.
8 OcmoBsl 3aKoHOaTENECTBA Poccuiickoit ®enepanun o Hotapuare ot 11 ¢espans 1993 r. N 4462-1 // Bexomoctu
cbe3a HapoAHbIX AenyTatoB Poccuiickoit @enepanuu u BepxosHoro Cosera Poccuiickoit denepanuu. - 11 mapra
1993 r. - N 10. - Cr. 357.
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repMaHCKOI MpaBOBOM cUCTEMOU. B AHIIMiicKkOM mpaBe HET JEIEHHUs Ha OTpPaCIIH,
MO3TOMY Hapsiay ¢ CyaeOHbIM TperieneHToM, mpuHAT 3akoH 1837 roma  «O
3aBelaHmsAxX» 2, B KOTOPOM COIEPIKATCSA HOPMBI O TPEOOBAHHH K HEHCTBHTEIBHOCTH
3aBemIanms, yepe3 GopMy U mopsaok cocrasieHus. B 1918 roxy Obut mpuHAT 3aKOH
«O 3aBemaHum» Uil COJNJAT U MOPSKOB, KOTOPBIA Pa3bsCHAJ W PacHIUpsI
MoJIoKeHUd 3akoHa 1837 roja.

PaccMoTpeB HCTOYHHMKH MPaBOBOTO pETYIUPOBaHUE, CleAyeT M00aBUTH
MHTEpeCHOE  BbICKasbiBaHme bemoBa B.A.%®,  koropeii  gomyckaer,  4TO
HACJICICTBEHHBIE OTHOILICHMS PETYJUPYIOTCS ABYMs aclieKTamu. B mepBoMm cirydae
yepe3 o0mieo0s3aTesbHble  HOPMBI  TOCYJApCTBa, KOTOPBIE  3aKPEIJIEHbl B
PAacCMOTPEHHBIX HAMM HCTOYHMKAX. BTOpoi ciydail, KOorja Ha HaCJIEICTBECHHbIC
OTHOLICHMS  BIMSAIOT IPABUJIA, YCTAHOBICHBI B 3aBCIIAHWM, 3aBEIIATEIIEM, TIJIE
3aBElIaHHE BBICTYNAET OCOOBIM HWHIWBHIYAIbHBIM akToM. [lomydaeTcsi, 4TO
3aBEIIAHUE TOXKE BBICTYNAET PETYISATOPOM HACIIEACTBEHHBIX OTHOILIEHUN.

B HacneacTBEHHBIX OTHOWIEHUSIX C MPUCYTCTBUEM MHOCTPAHHOTO
9JIEMEHTa BCETa BOZHUKAET BOIPOC BHIOOpA IMpaBa, KOTOPBIM OYAET PEryIrpOBaThCS
oTHOIIeHHs. YTOOBI yperyiaupoBaTh, HYKHO OOpPATUThCA K MEXKIYHAPOJAHBIM
JoropopaM. MexayHapOoAHbIX JOTOBOPOB C MaTepUalibHBIMU HOPMaMU ITOYTH HET U3-
32 HEBO3MOKHOCTH YHUDUIIMPOBATH UX B ATOM 00JIaCTH, T.K. B TOCYJapCTBaX B CUITY
CBOUX COOCTBEHHBIX TPAJUIIMU U APYTUX (PaKTOPOB, KOTOPHIC BIUSIOT HA MPABOBYIO
CHUCTEMY, HE HAXOIATCSI OJMHAKOBBIX PEIICHUN ISl PETYJIMPOBAHUS HACIEACTBEHHBIX
OTHOLICHWI. 3HAYEHHE «MOYTW» O3HAYaeT, YTO TaKHE JOroBOpa BCE K€ €CTh
Bammnarronckas KouBenmuss ot 26 okTsOps  1973r., mnpemycMmartpuBaroiias

eAMHOOOpa3HbIi 3akOH O (opMe MEXKIYHAPOJAHOTO 3aBellaHuss u [ aarckas

62 3akon 1837 0 3aBemannsx. AHMIHS. [DNEKTPOHHBIH pecypc] // Pexum noctyma:  http:/ru.knowledgr.com.
% Benos B.A. I'paxxnanckoe npaBo: YueOnuk. -M.: FOpaiir, 2012. T. 3: OcobeHHast yacTb. AGCONIOTHBIE IPaXJaHCKO-
npasoBsle Gopmsl. C. 975.
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KOHBEHIIUSI 1973r. OTHOCHUTENBHO  MEKIyHAapOJHOrO YIPABICHHUS HUMYIECTBOM
yMEpIIUX, HO JAHHbIE KOHBEHIIMM HE PETryJIUPYIOT CaMH OTHOIICHUS, 3aKpEerlisis
HOPMBI TEXHHYECKOI'O XapaKTepa, KOTOpPhIE OTHOCSTCS, B TEPBOM KOHBEHIMU - K
TpeboBaHmsIM (OPMBI 3aBEIIaHMs, a BO BTOPOM - K HA3HAYCHUIO YIIPABICHUS
HAaCJIeJICTBEHHOM Macchl. baszenbckas KOHBEHIMS TaK K€ 0CO00 OTHOIICHUS HE
peryJimpyeT, a BBICTyHaeT TOJbKO MM B ToMmollb. [loaToMy peryinupoBaHue B
MEXIYHAPOJTHOM AaCTEeKTe MPOUCXOIUT C TOMOIIBI0 YHU(DHUKAINNA KOJUTU3HOHHBIX
HopM. Ha yHuBepcambHOoM ypoBHe 3T0 KoHBeHuus 1961 roga o KOJIJIM3KMU 3aKOHOB,
Kacaromuxcs  (QopMbl  3aBELIATENIbHBIX  PACHOPSKEHUM, KOTOpas — SIBISETCS
YHUDUIUPYIONIUM aKTOM KOJUIM3MOHHBIX HOPM, 3aKperuisiomas B cede Bce
KOJUIM3MOHHBIE TPUHIMIIBI, BCTPEYAIOIIME B HALUHMOHAIBHOM IIPaBE€ pPa3IMYHbBIX
rocygapctB. Kak ciencrBue, KOHBEHLUs CUMTAETCA TMOKOM M yA0OHOH it BbIOOpa
mpaBa, KOTOpoe OyleT HeNoCpPeACTBEHHO NPUMEHSITh TpeboBaHue K QopMme
3aBenanus. Tak ke ¢ y4eTOM TaKOro IIUPOKOr0 BHIOOpA HAIMOHATBHBIX 3aKOHOB,
MPU3HATh HEJEHCTBUTEILHOCTD 3aBElIaHus 10 (popMe, IeaaeTcs CIOKHBIM.
OCHOBHBIMHM MEKIYHAPOAHBIMU AKTAMH, KOTOPBIE PETYIUPYIOT KOJUIU3UU B
MEXYHAPOJHOM  HACJICIOBAaHUU, SIBIISIIOTCS ~ PAaCCMOTPEHHBIC  BBIIIE  HAMH
pEruoHabHBIE U JBYCTOPOHHHUE JOTOBOPA O MPABOBOM MOMOILU, KOTOPHIE, KAK MbI
BUJICTIM, TIOYTH €AMHOOOpPAa3HO PETYJHUPYIOT KOJUIM3HOHHBIE BOMpochl. [lpu
OTCYTCTBUM YHU(PUIUPYIOIIUX aKTOB MPUMEHSETCS HAIMOHAIBHOE KOJJTU3MOHHOE
npaBo. KoIM3MOHHBIE HOPMBI MOTYT MO-pa3HOMY ONPEAENATh HACJIEICTBEHHOE
UMYIIECTBO, HEKOTOpbIE TIPU ONPEACIICHUH IIpaBa pa3ieisiioT HMMYIIECTBO Ha
JIBI)KMMOE M HEJBI)KMMOE, a €CThb KOTOpbIe HE pa3AeiisitoT, MOTYUHSS OJHOMY
npaBonopsaky. B Poccum KOMIM3MOHHBIE HOPMBI COBHAJAlOT C HOPMaMH
MEXKIYHAPOJHBIX JIOTOBOPOB, B KOTOpHIX Poccus ydacTByeT, HO MOTYyT H

pa3InyaThCs, KaKk HalpuMep, B 10roBope ¢ bonrapuei.
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I'TABA 2. BUJAbI HACJIEJIOBAHMUWS B MY11

§ 1. HacaenoBanue no 3akony 8 MYII
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Camoe OCHOBHOE, UTO ONpEIEIIIeT HACIeI0BaHUE IO 3aKOHY 3TO OTCYTCTBHUE
3aBeliaHusl (BOJM HacjieAojarTelisa), MOoJlydyaeTcs HE  Hacjle[oJarellb, a 3aKoH
yCTaHaBJIMBACT KPYT HACJICIHUKOB, KOTOPBIN K TOMY K€ SIBJIICTCS MCUSPIIBIBAIOIIIHM.

Hacnenosanue Ha OCHOBaHUHU 3aKOHA OCYIIECTBIISIETCS B CIy4asX, KOTJa:

1. OtcyTcTBYyET 3aBeliaHueE;

2. 3aBemaHue NMpU3HAHO HEJEHCTBUTEIBHBIM;

3. 3aBemaHo 9acTh UMYIIECTBA;

4. HacnemHukyd 1O 3aBEHIaHUIO HE TMPUHSIM JUOO OTKa3aIMCh OT
HACJIC/ICTBA,

5. Peus uzer 06 «06s3aTeNBHOM 10IH» O,

3aKoH, TOMHUMO OMPEACICHUS Kpyra HacJICAHUKOB, TaK € YCTaHABJIUBAECT
U TOPAJIOK UX MPHU3BAHUS K HACIEIOBAHUIO, T.€. MOCIEIOBATEIBHOCTh, B MOPSIIKE
ouepeaHoctu. 'K PO B cT. 1146 mosicHsieT, €CaM HET HU OJHOIO0 HACJICAHUKA W3
MPE/IIECTBYIOMIMX OYepeieid, BKItoYasi HACJASIHUKOB 10 TIpaBy MPEACTaBICHUS, TO K
HACIICJJOBAHUIO TPU3BIBAIOTCA HACIEIHUKHU moclenytome odepenu. Ilpu 3Tom
HACJICICTBO MEPEXOJAUT K HACICTHUKAM OJTHOM OYepea B PABHBIX JOJAX, YTO MOXKET
U3MEHUTHCS B pe3yJibTaTe oOTKa3a OT HAcJleACTBA OJHOTO WM HECKOJIbKUX
HACJICTHUKOB B TOJIB3Y JAPYTUX JIHI] U3 YUCIa COBMECTHO Hacnenayromux (ct. 1158 I'K
P®D).

JlaHHBIEC TIOJOXKEHUS SIBJIAIOTCS «YHUBEPCATbHBIMUY», T.K. 3aKpEIJIeHbl B

65
3aKOHOJIaTeILCTBE MHOTUX cTpaH. Hampumep, B cTpaHax Takux Kak: ['epmanus

% Kemouxun C.C., Vsaumu JIW. Hacueacrsennoe mpaBo: Ydebnoe mnocobue/Kenoukun C.C., HWpamuH
JN."IOctuniuagopm”, 2014.

% I'paxnanckoe ynoxenne Iepmanmu = Deutsches Buergerliches Gesetzbuch mit Einfuehrungsgesetz: BBO. 3aK0H K
I'paxxa. ynoxxenuto; nep. ¢ HeMm. / [B. beprmann, BBex., cocr.] . — 3-e u3a., nepepad. u pon. — M: Wolters Kluwer
Russia, 2008.
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Opannus®, Kasaxcran® u ap. MpH HACTEIOBAHHH PYKOBOICTBYIOTCS TAKHMHU JKe
HOPMAaMH.

A BOT KPYT JIMI MOKET OTJIMYATHCS, TAKKE KaK U UX OUEPETHOCTb.

OCHOBOM ompeneneHus Kpyra HAaclIE€IHUKOB W HMX OYEPEIHOCTHIO
NpU3BaHUS K  HACJIEJOBAHUIO SBISETCS HAJIMYME  CYNPYXKECKUX  JU0O0
POICTBEHHBIX OTHOILIECHUM.

B Poccun, 'K PO% IIPEAyCMaTPUBAET BOCEMb OYEPEIEH HACIETHUKOB:

1. Jdetu, cynpyr u poauTenu Hacienoaarens. BHyku Hacnenoaarens u ux
MOTOMKH HacJIEIyIOT 1O MPaBy MPEICTABICHHUS.

2. TlonHOpOAHBIE U HEMOJIHOPOIHBIE OpaThs U CECTPBI HACAEAO0IaTENS, €T0
neaymika u 6a0ylika Kak co CTOPOHBI OTLIA, TaK U CO CTOPOHBI Matepu. Jletn OpaTbeB
Y CECTEp Hacleo/laTeNsl HACIEAYIOT IO MPaBy NpPEICTaBICHHUS.

3. IlonmHopoaHbIE W HEMOJHOPOAHbIE OpaThsi W CECTPbl POAMUTENEH
HacienonaTens (AsaM W TeTH Hacienmozdarens). [[BoropomHbie OpaThsi U CECTPHI
HacJeI0aTeNs HACIEAYIOT MO MpaBy NpPeICTaBICHUS.

4. PoICTBEHHUKH TpETEH CTENEHU POJCTBA - MpaleAylIKu U npadadyIKu
HacJen01aTeNs;

5. PoACTBEHHHMKHM 4YETBEPTOM CTENEHW POACTBA - JETH POJHBIX
IUIEMSIHHUKOB U IUIEMSIHHMII Hacienojatens (IBOIOPOAHbIE BHYKM W BHYYKH) W
poaHble OpaThsd M CECTpbl €ro JAeaymek v 0alyuiek (IBOIOPOJIHBIE NEAYIIKH U
0a0y1IKH);

6. PoACTBEHHUKH TSTOM CTENEHU POJCTBA - JIETU JABOIOPOJHBIX BHYKOB U

BHYYEK Haciefojarens (ABOIOPOAHBIE TMPABHYKHM M TPABHYYKH), JI€TH €ro

% I"paxranckuii konexe ®panuun 1804r. [Dnekrponnsiii pecype] // Pexum moctyma: http://pnu.edu.ru.

" I'paxnanckuii komexe Pecrny6mukn Kaszaxcran ot 01.07.1999 N 409-1 3PK [DnexrtponHsiii pecype] // Pexum
nocryna: http://www.pavlodar.com/zakon/?dok=00001&0gl=020003 &og=1

68 I'paxnanckuii kopexc Poccuiickoit denepanuu (dacts TpeThs)" oT 26.11.2001 N 146-®3 [Onexrponnslii pecypce] //
CnpaBouHnas npaBoBasi cucteMa «Koncynprantllnoc». — Pexxum nocryna: http://www.consultant.ru.
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JIBOIOPOJTHBIX OpaTheB U CecTep (ABOIOPOJIHBIC TUICMSIHHUKA W TUIEMSHHUIIBI) U JCTH
€ro JBOIOPOHBIX JeAYIIEK U 0a0yIeK (IBOIOPOIHBIE AU U TETH).

7. ITachIHKH, TATYEPHULIBI, OTYUM U Mad€Xa HACIECIOAATEIS.

8. HetpyaocnocoOHbIE WKTUBEHIIBI.

3akoHonaTenbcTBO Kazaxcrana, MAEHTUYHO ONpPENENseT KpyTr HACIEAHUKOB.

['K ®paHuuu Kpyr HACIEIHUKOB TaK TOYHO KaK 3TO MOXKHO 3aMeTUTh 1o ['K
P® u Kazaxcrana Ha ouepenu He pa30MBAETCs, HO B COOTBETCTBUU €O CT. 731 MOXKHO
BBIJICJIUTh YETHIPE KATErOPUH HACIIETHUKOB I10 3aKOHY:

1. Jletn 1 npyrue HUCXOIAIIKNE POJICTBEHHUKHN HACIIEI01aTElIs;

2. Bocxopsmue poACTBEHHUKH Hacieaojareis (poaUTeNid), a TaKXkKe €ro
OpaThs U  CECTPBI U UX HUCXO/IAIIHUE;

3. PoacTBeHHUMKH Haciemoaareias 10 OOKOBOW JWHHUU IO ILECTOM CTEIEHU
pOACTBa;

4. IlepeXUBILINNA CYIPYT.

Crout 3amMeTuTh, YTO XOTS OTEI] M MaTh HAcCJeAOoJaTeNis U ero OpaThbs
(cecTpbl) OTHECEHBI K OJTHOU (BTOpPOI) ouepeau, MPUOPUTET OTAACTCS HACIIEIOBAHUIO
10 HUCXOJSIIEH 1 OOKOBOM JIMHUU YMEPIIIETO.

OTnuYuTENnbHBIM  SBIETCS TO, YTO TMPU ONPEHACICHUU KAaTErOpUH
HACJIEJHUKOB, C HAYaJO HACIEICTBO JEIUTCA Ha JIBE YacTH, TJ€ OJIHA YacTb
HACJIEAYETCS MO OTIOBCKOW JIMHKUH, & BTOPAs - O MATEPUHCKOU muan®,

CTouT OTMETUTh, YTO B CTPAHAX PACCMATPUBAEMBIX HAMH BBIIIE XOTh U
UMEIOTCS TPU HACJICIOBAaHUHU IO 3aKOHY HE COBIIQJICHUE B COCTAaBE OUYEPETHOCTHU

HACJICAHUKOB, HO BCC€ - TaKW OYCPCAHOCTbL HACICAHHKOB B OJTHX CTpaHax

BBICTPAMBACTCS IO OJAHOW cuUCTeMeE. ['J1e pOACTBEHHUKH pa3leiCHbl HA OYEpPEar, B

® Ipaxcnanckuii kogexe Opanuun 1804r. [DnexTpornstii pecype] // Pesxum gocryma: http:/pnu.edu.ru.
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. 70
3aBUCUMOCTH OT WX TpesnoiaraeMoi 6mmszoctu k Hacnenonaremo. B 'K Poccun™,

Ka3aXCTaHa7l, (DpaHHI/II/I72 UMEIOTCSl CTAaThH, TJI€ 3aKPEIUBIETCS, YTO  OJM30CTh
POACTBAa YCTAHABJIMBAECTCS HA OCHOBAaHWUU YHCIIA POXKIACHUA U KaXKIOE POKICHUE
HAa3bIBACTCS CTENEHBIO.

B HacnencTBEHHOM IIpaBe OINpEIEICHUE Kpyra JIMI U paclpeleeHue
OYEpPETHOCTU HACIEIHUKOB MOKET BBICTPAUBATHCS MO APYrOil CUCTEME, HAIIPUMED B
['epmanuu. ['ne ouepeHOCTh HACIIEIHUKOB I10 3aKOHY pacIpeesieHa Mo rpynnaM —
napaHTeliaM, Kaxzaas, u3 KOTopou, kak ormevaet N.A 3eHHH ">, COCTOUT H3 KPOBHBIX
POJICTBEHHUKOB, MTPOUCXOAIIUX OT OOIIEro MpeiKa U €ro HUCXOSAIIUX:

- IIEpBas MapaHTeIIa - HUICXOAAIINUE HACIEA0AaTeNs;

- BTOpas IapaHTesia - POAUTENN HACIIEN0AaTelsl U UX HUCXOIALLINE;

- TPEThs TapaHTesUIA - JIe]] U OabKa HaclienoaTeNsl U UX HUCXOISIIIHE.

- 4eTBepTas IMapaHTela - Mpajaenbl, Mpadadku Haclenomatenss W Hux
HUCXOJIALINE;

- mATas W CIEAYIOIIME TapaHTe/Ulbl - Mpanpajeabl W Ipanpadadku
HACIICIOJATENS, U X HHCXOIAIIHE. .

Kak MBI BuauM, cTeneHb pOJICTBA C HACIEAOAATENIEM NPHU pacHpeAcICHUN
OYEpPETHOCTH HACIICIHUKOB HE UTPAET TJIABHOW POJIM, KaK B PaCCMATPUBAEMBIX HAMU
ctpaHax. Xots, no MHeHuto O.E. BauukoBa’™, BIHsHHE FEPMAHCKOW CHUCTEMBI

HACJIEIOBAHUs, BCE K€ MUMEETCS Ha POCCUMCKHUM HACJIEICTBEHHBIM MPaBOIOPSIOK,

o I'paxxnanckuii konexc Poccuiickoit denepanyn (qactp Tpetbs)" ot 26.11.2001 N 146-D3 [Onexrponnslii pecypce] //
CnpaBouHas npaBoBasi cucteMa «KoHcynprantllmoc». — Pexxum nocryna: http://www.consultant.ru.
™ Tpaxnanckuii komexc Pecrybmuku Kasaxcram ot 01.07.1999 N 409-1 3PK [Dnextponmsii pecype] // Pexum
pocryna: http://www.pavlodar.com/zakon/?dok=00001&0gl=020003&og=1
2 Ipaxnanckuii koneke ®panuun 1804r. [DnekrporHsrii pecype] // Pexum moctyna: http:/pnu.edu.ru.
™ 3enun M.A. TpaiaHCKoe U TOPrOBOE MpaBo 3apyOexHbIX cTpa // MOCKOBCKHH rOCYIapCTBEHHBIH YHHBEPCHTET
SKOHOMMKH, CTATUCTHKH U HHYOpMATHKH. 5-¢ m3a. Brim. 5. M.:2005 C.140.
™ I'paxnanckoe ynoxenue 'epmannn = Deutsches Buergerliches Gesetzbuch mit Einfuehrungsgesetz: BBo. 3akoH K
I'paxna. ynoskenuto; mep. ¢ Hem. / [B. beprmann, BBe., coct.] . — 3-¢ u3m., mepepad. u gon. — M: Wolters Kluwer
Russia, 2008.
®Bmiukos O.E. O paclIMpeHuH Kpyra poJCTBEHHHMKOB, IPU3BIBAEMBIX K HacienoBaHuio 1o 3akoHy (bamukos O.E.)
("Hacnencteennoe mpaso", 2014, N 4
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KOrJla KaTeropuyd HACJIEAHUKOB W OYEPEAHOCTh MX NPU3BAHUS K HACICIOBAHUIO
YCTaHABJIMBAETCS 110 IMAPAHTEIUIAM.

Tak ke pa3nM4HOCTh HMMEETCA U B KOJIMYECTBE JOMYCTUMBIX HACJIEIHUKOB
IpU HACJIEIOBaHUM MO 3akoHy. HawmOomblee orpaHuueHue O4YepeAHOCTh HMEET B
Poccun, Tak kak cr. 1145 T'K P® coxpepxut HOpMYy, HpU KOTOPOW TMOCIE
MIEPBOOYEPEIHBIX HACIEIHUKOB, HACIE0BAaTh MOTYT POJACTBEHHHUKHU TOJBKO JI0 MSTOM
crernieHn poxactBa. B Kaszaxcrane m ®@paHumm Kpyr pOACTBEHHHUKOB PACIIMPEH 0
mectoid crenenu. B ['epmanum e, HA000pPOT, 3aKOHOJATEIHCTBO HE OTPAHHYUBACT
YUCIIO MApPAHTEIUI, B PE3YJBTATE YETO HACIEAHUKAM II0 3aKOHY MOTYT CTaTh CaMble
JAJIbHUE POJCTBEHHUKMU.

Tak Ke OTIUYUTENBbHBIM SBISETCA W TO, UYTO HETPYAOCIOCOOHbIE
WKIUMBEHIIbI, HE 00JIa/lalonue KPOBHOM CBSI3bIO C HAcjeAoJaTesieM, Kak U OTYUM
(Mauexa), K YMCIy HACJIETHUKOB IO 3aKOHY HE OTHOCATCS, KaK 3TO BHJHO TIO
PocculickoMy 3aKOHOIaTeNbCTBY, U 3aKOHOAATENbCTBY Ka3zaxcraHa.

Jlanee CTOMT OTMETUTH OCOOYI0 KATETOPHUIO HACIEIHUKOB, KOTOpbIE
HacnenytoT o npaBy npeactasieHus. C.C Kenonkun u .M. UBamuu onpenenstor
JJAaHHOE TIPaBO, KaKk OCOOBIM BHUJ HACJIEIOBaHUS, B COOTBETCTBUHM C KOTOPHIM JOJIS
HACJIETHUKA TEPEXOJIUT K €ro MOTOMKaM Ha OCHOBAHHMM TOTO (haKTa, YTO HACIIEITHUK
YMHUPAET paHbLI€ HACIEAOAATENsl W 3aKOH MPEeAyCMaTpUBACT BO3MOYKHOCTh
3aMEIleHUs HACIEAHUKA JIPYTUM JIULIOM. e,

JlaHHOE mpaBO JOMYCKAETCs TOJBKO IPU HACIECAOBAHMU IO 3aKOHY, U
MIPUMEHSIETCS TOJIBKO B CIIy4aH, €CJIM YCTAaHOBJIEHO 3aKOHOM.

ITo Poccuiickomy 3aKOH0)IaT€JIBCTBy77 Y 3aKOHOJATEIBCTBY Kazaxcrana'®

JdaHHaA KaTCropuAa HAaCJICIHHUKOB, KdK MbI BBIIIC Ha6J'IIOI[aJII/I, HMCCTCA B IICPBBIX TPECX

"® "Hacnencraennoe npaso:YueGuoe nocobue" (Kenonxun C.C., MBaumn J[..)"FOctumundopm”, 2014
77 I'paxxnanckwmii koneke Poccuiickoit @eneparnun (dacth Tpeths)" oT 26.11.2001 N 146-D3 [DnekrponHsIil pecypce] //
CnpaBounas npaBoBasi cucteMa «KoncynpranTlImoc». — Pexxum nocrymna: http://www.consultant.ru.
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ouepensx. [lpu 3ToM, B mepBOM ouepenu MpaBO MPEACTaBICHUS IEHCTBYeT Oe3
OTPaHUYEHUS CTETIEHU POJCTBA, @ B OTHOIIEHUU OOKOBBIX POJICTBEHHUKOB HUMEIOTCS
orpannyenne. CBs3aHHB OHH, Kak mosicaser F0.B. ToHrano’™, ¢ Tem, 4To MOTOMKH
IUIEMSAHHUKOB M IUIEMSHHUIl O IPAaBy IPEICTABICHHUS HE NPU3BIBAIOTCA, T.K. OHU
0o0pa3yloT IATYIO OYepelb HACIEJHUKOB I10 3aKOHY, @ BHYKHM - IIECTyr0. Tak ke
IIPUMEHUTENIBHO K HACJICAHUKAM I10 MPaBy IPEACTABICHUS TPETbEU Oouepeau, KOria
MOTOMKHU JBOIOPOJIHBIX OpaTheB M CECTEp HE MPHU3BIBAIOTCA, T.K. BKIIOYAIOTCS B
LIECTYI0 O4Yepeb HACIEAHUKOB 10 3aKOHY.

[Ipn paccMOTpeHHHM OYEpPETHOCTH HACIEAHUKOB IO 3aKOHY BO (DpaHIy3koM
npaBe BUIHO, YTO HACJEAOBAHHUE IO IMpaBy IMpeACTaBICHHUS 0ojiee OrpaHUYEHO, TaK
KaK 00J1aJjaloT JaHHBIM PABOM JIUIIb NPSMbIE HUCXOAAIIUE HACIEA0aTeNs, a TAKKE
HUCXOJSIIUE ero OpaTheB U CECTEP.

B T'epmanum HaOmonaercsi, 4TO KaTeropus HACIEAHUKOB IO IpaBy
IIPEACTABICHUS IPUCYTCTBYET B KAXKJIOW IApaHTEIUIE, YTO B CPABHEHUU C IPYTUMHU
CTpaHaMHU SBIIAETCS OTJIMYMTENBHBIM, TaK KAaK IPaBO NPEACTABICHHUE HE HMEET
HUKaKUX OTPAHUYEHUM.

Hacnennuku, Hacienyromuye o npaBy NpeICTABICHUS, MOTYYalOT U JEIISAT
MeX1y coOO Ty A0JI0, KOTOpas MpUUYUTaIach Obl IPU HACJIEJOBAHUU IO 3aKOHY MX
yMepLIEMY POJCTBEHHUKY. B UTOre I0JIs KaKI0r0 U3 HUX OKa3bIBACTCS MEHbBIIE, YEM
JOJIM IPYTUX HacleAHUKOB. [loydaeTcsa 1aHHOE MOJIOKEHUE SIBISETCS UCKITFOUEHUEM
U3 TOrO, 4TO paHHEE HAMH OTMEYEHHOTO, - VMIMyImecTBo MeXay HacileIHUKaMHU I10
3aKOHY JIEJINTCS B PABHBIX JOJISX.

. IIpu paccMoTpeHuHn KaTeropuil HAcIEIHUKOB IO 3aKOHY, HEOOXOAMMO

OTMCTHUTBb, YTO 3aKOHOAATCILCTBO pPa3HbIX CTPaH 3aKPCILIACT 00s13aTeNbHBIX

® I'paxnanckmii xomexc PecrmyGmukn Kasaxcram ot 01.07.1999 N 409-1 3PK [DnextponHsiii pecype] / Pexum
noctyna: http://www.pavlodar.com/zakon/?dok=00001&0gl=020003 &og=1

™ Tonrano 10.b., Muxanes K.A., [lerpos E.1O., [Tlyrunuesa E.I1. OcHoBbl HacnencTBeHHoro npasa Poccun, @panuumy,
T'epmannu. M., 2015. C. 53 - 57, 59 - 72.
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HACJICTHUKOB 1O 3akoHy (0e3 BOJM 3aBemiaTeNsl) W NpU HAIWMYAUA 3aBEIIaHMS.
[Tomywaercsi, 4To 3aBeHIaTENb OIPaHUYEH B CBOOOE MOJHOTO PACHOPSIKEHHSI CBOETO
umyiiectBa. Kaxoe rocymapcTBo MHpu 3TOM IO CBOEMY,  ONpENEsieT Kpyr
00s13aTEIPHBIX HACJICTHUKOB, a TaK )K€ pasMep, MPUYHTAOIINICST UM 00s3aTeIHbHON
JIOJIH.

B coorBercTBHH cO craTheil 1149 TK PO MIpaBO Ha 00S3aTEIBHYIO JIOJI0 B
HACJIEJICTBE HMMEIOT  HECOBEPIICHHOJETHHE WM  HETPYAOCIOCOOHBIE  JIETH
HaclenojaTeNs, a  TakKe  HETPYJOCIHOCOOHBIM  CYNpyr,  pOJUTENH U
HETPYJOCIOCOOHBIE WXKJIMBEHIIbI Hacneponarens. Pa3smep o0s3aTenbHONM 105U
COCTaBJIIET HE MEHEE IMOJOBUHBI JOJIM, KOTOpas MpUUYUTAacCh Obl KaXJIOMY U3
HACJICTHUKOB IIPU HACJIEAOBAHUU I10 3aKOHY.

Bo ®paniuu npaBo Ha pe3epB UMEIOT BCE HACIEIHUKH, MPUHAJICKAIINE K
KJIAaCCy HHUCXOASIIMX (J€TH, YCBHIHOBIIEHHBIE, BHYKHM W T.1.), Pa3mep pesepa
KOTOPBIX, COCTaBJISICT MOJIOBUHY HACIIENICTBA, €CIM HACIEAO0AATeNIb OCTABHII OJHOTO
3aKOHHOPOXKJIEHHOTO pe0eHKa, JIBE€ TPETU - €CIHU OCTajJoCh JABOE JAETe U TpH
YeTBEPTH - eCIU Tpoe feTeil u Gomee’ . Tak jke ITHM MPABOM 00IaHA0T BOCXOIAIIHE
HacJenoaTeNsl, pa3Mep pe3epBa KOTOPBIX, COCTABISET YETBEPTh HACJIEACTBA, JUIS
OTLOBCKOM U MAaTEPUHCKOU JINHUMU.

B Tepmanuu mpaBoM Ha 00s3aTelIbHYIO JOJI0 00JAaNal0T HUCXOISIINE
DOJICTBEHHUKH, POIUTENH H CYIIPYT 2. [IpH 3TOM, OHH HE SIBISFOTCS [IOJTHONPABHBIMH
HaclleJHUKaMH, KaK B CTpaHaX BBIIIE HAMU PACCMOTPEHHBIX, a BBICTYIAIOT

KpeIUTOpaMu, KOTOpbIe BIIpaBe TPEOOBATh BBHIIJIATHI OMPEACICHHON CYMMBI C

8 pasmanckmii kogeke Poccuiickoii ®eepamuy (dacth Tpeths)" ot 26.11.2001 N 146-®3 [dnexrponnsrii pecype] /
CnpaBounas nipaBoBas cuctemMa «KoncymsrantlLitocy. — Pexxum moctyma: http://www.consultant.ru.
8 Ipaxnanckuii konexe Opanrpn 1804r. [dnexrponnsiii pecype] // Pexum mocryma: hitp:/pnu.edu.ru.
8 Banecckuii B.B. OcHOBHbBIE MHCTUTYTHI T'PaKAAHCKOTO INpaBa 3apyOexHbix crpad / B.B. 3anecckoro. M.: HOPMA,
1999. C. 503.
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HACJICIHUKOB 0 3aBEIIAHUIO, B Pa3MEPE MOJIOBUHBI TOM IO, KOTOpask NPUYUTAIAChH
OBl UM MPU HACJICIOBAHUU TIO 3aK0Hy83.

PaccMmoTpeB 00s13aTeNbHBIX HACIEIHUKOB B PACCMOTPEHHBIX HAMH CTpaHaX,
MBI BUJIUM, HACJIEACTBEHHOE NpaBo [ epmannu u @paHUK HE CONECPKUT MOJIOKECHUS
O TOM, 4TO JaHHasi KaTeropus HACIETHUKOB JIOJKHBI ObITh HETPYOCTIOCOOHBIMHU TS
MOJIyYeHHS] 00513aTebHOM JI0JIM, KaK ATO 3aKpEIUIEHO 3aKOHO/AaTelbcTBOM Poccum.
[ToaTOMY OTMEUEHHOE MO3BOJSET CAENaTh BBIBOJ O TOM, 4TO B Poccum MHTEpECHI
CEMbU U COXPAaHCHHE HMYIIECTBA B CEMbE HE TaK 3HAYMMBbI, KaK 3TO B APYIUX
CTpaHax.

B cBa3u ¢ TeMm, 4TO B TOCyIapCTBAaX IO - PAa3HOMY PETYJIHUPYIOTCA KPYT
HACIIEJHUKOB M WX OYEPEIHOCTb, BO3HUKAIOT KOUM3MU. Kak BbIIIE HaMU yxe
OTMEUYAJIOCh, B 3TOM BOMNPOCE OCHOBHBIM KOJUIM3MOHHBIM TNPUHIUIOM BBICTYIAE€T
JIMYHBIA 3aKOH HACIIEI0aTelsl.

HacnencrteeHHoe npaBo Bcex rocyaapcTts, NpPEAyCMaTpUBAET CiIydail, KOrjaa
HACIIE0AaTeNb HE MMEET HACIEIHHUKOB IT0 3aKOHY M HE OCTaBWJ 3aBELIAHUS, TO
JJAHHOE€ HMMYILIECTBO CYUTAECTCS BBIMOPOYHBIM M MEPEXOAUT K TOCYHApCTBY Kak K
HACJICTHUKY.

I'K P®, Tak xe kKak ¥ JOroBopa O IPaBOBOM NOMOIIM, YYaCTHULEU
OONBIIMHCTBA M3 KOTOPBIX siBNsieTcss Poccuiickas denepanusi, 3aKperissioT HOPMbI
o0 omnpeneaeHnd BBIMOPOYHOTO HUMYyIecTBa. [1e, pemarT, 4TO  JBHXKHUMOE
UMYIIECTBO MEPEXOIUT B COOCTBEHHOCTh TOCYIapCTBA, TPAKIaHMHOM KOTOPOTO OBLT
HacJenoaTeNb, a HEIBIXKUMOE — B COOCTBEHHOCTh T'OCY/IapCTBa, HA TEPPUTOPHUU
KOTOPOTO OHO HAXOJUTCHI.

[TogBoast WTOr BBIIECKAa3aHHOMY MOXHO CHEJIaTh BBIBOJ: YTO IPH

HACJICAOBAHUM I10 3aKOHY, 3a OTCYTCTBHCM BOJIM HACJICOOOATCIIsA, 3aKOH 6epeT Ha

8 I'paxcnanckoe ynoxenne Iepmanmu = Deutsches Buergerliches Gesetzbuch mit Einfuehrungsgesetz: BBOI. 3aKoH K
I'paxxn. ynoxxenuto; nep. ¢ HeM. / [B. beprmann, BBex., cocr.] . — 3-e u3a., nepepad. u porn. — M: Wolters Kluwer
Russia, 2008.
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ce0sl onpezesieHne HaciaeAHUKOB. 11 Hajmo 3aMeTuTh, YTO KpPyr HACIEIHUKOB U UX
OYEpPEIHOCTh B PA3HBIX CTPAHAX MCXOAMT W3 POACTBEHHBIX OTHOLICHHWW, YEM

CO6J'IIOI[&I'OTCH CEMECHHEBIC HHTCPCCHI.

§ 2. HacnenoBanue no 3aBemanuio B MUII
30



Bo Bcex cTpaHax 3aBeniaHue MOHUMAETCS KaK BOJIEU3bSIBICHUE 3aBEILATE,
HaIpaBJICHHOE Ha paclIoOpsDKEHHE CBOMM HMYIIECTBOM Ha Cily4yall CMEpTH,
BBIPOKEHHOE B OIpeeeH oM Gopme”.

'K Poccun onpenensieT 3aBeliaHue, Kak 0OJJHOCTOPOHHIOIO CIIEIKY, KOTOpast
OPO’KAACT TPaBa U 0OM3aHHOCTH [OCIIE OTKPHITHS HACICACTBA .

Capaee A.l. ® 3zameuaer, d9ro mpum COCTABICHWH 3aBEIIAHMS, IS
3aBellaTesis HUKAKUX MpaB HE BO3HHUKAET, HE U3MEHSETCS U HE MPEKpaIaeTcs, Kak
ato TpeOyeT 153 crathst 'K PD, rie packpeiBaeTcs MOHATHE CACIKH. boiee Toro mo
€ro MHEHUIO TMPABOBBIC MOCIEACTBUS MOTYT BOOOIIE HE HACTYNUTh Ha KOTOpHIE
paccUMThIBAJI 3aBElIaTeNlb, MO MPUYMHE: CMEPTU HACICAHUKOB IO 3aBEIIaHMUIO,
MpU3HAHUE UX HEJOCTOMHBIMU, HETIPUHIATHE MU HacieacTBa. Ha ¢one Bcero storo
Capaes A.I'. ompezgenser 3aBelllaHMe KaK WHIAUBUAYAJIbHBIM BOJIEBOM  aKT
(ropuIMYecKy 3HAYUMOE JICUCTBHE) JIMIA, OOJEKAeMbId B CTPOTO OMPENEICHHYIO
dbopMy W HampaBJEHHBIH Ha MXKejJaeMoe (BEPOSITHOCTHOE) OTUyXKIEHHWE NpaB Ha
UMYIIECTBO, MPUHAIJICKABIINX KOHKPETHOMY JIUIY B MOMEHT CMEPTH, YCTAaHOBJICHUE
00s13aHHOCTEW OTHOCUTEJILHO JTAHHBIX UMYIIECTBEHHBIX IPaB, a TaAK¥Ke ONMpeAcICHUE
YCIIOBUM peanu3aliy JaHHOTO aKTa.

B.A. Benos®, Gonee TOUHO moaMedaeT, YTO eCiM CHENIKa HAMPABIIETCS
Ha BO3HUKHOBEHHE, W3MEHECHHE WIM TMpPEeKpalleHue TPakIaHCKUX IpaB M
00s13aHHOCTEM, TO 3aBEIIaHUE B CBOIO OYepe/Ib HAIMPABIISETCS HA U3MEHEHUE COCTaBa
YCTAaHOBJICHHOT'O 3aKOHOM KpyTa JIMILI, IPU3HAHHBIX K HACJIEIOBAaHUIO, YCTAHOBJICHHUE

OYEpPETHOCTH HACIICTHUKOB U (WJIM) OTpeielieHne 00bEKTOB HACIICICTBEHHBIX MPAB.

8 Bonkosa H.A., Makcrotun M.B. HacieacrBennoe npago. M.: «tOuutuy». - 2007. - C. 47.
8 8 Ipasknanckuii kogexe Poccmiickoii ®exepaumn (dacts TpeThs)" ot 26.11.2001 N 146-®3 [dnexrponusiii pecypc] //
CnpaBouHnas nipaBoBas cucteMa «KoncymsrantlLitocy. — Pexxum moctyma: http://www.consultant.ru.
8 Capaes A.T'. O npaBoBoii npupone 3aBemanus / Hacnencrsennoe mpago. -2013.- N 2. -C. 24 - 28.
8 Benos B.A. I'paxnanckoe npaso. T. 3: OcobeHHast yacTb. AOCOMIOTHBIC TPAXKITAHCKO-TIPABOBbIC (POpMBI: YUeOHUK.
M., 2012. C. 884.
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[Tomyuaercs 'K Wcnanuu 6onee mpasmibHo, yeM 'K Poccum o6o3nauaet
3aBEIIAHUE — KaK aKT, MOCPEACTBOM KOTOPOIrO YEJIOBEK PACHOPSIKACTCS BCEM CBOUM
HMMYIIIECTBOM HMJIA €T0 YaCThIO MOCTIe CBOSH CMepTI/IBB.

HacnencrBeHHOE MpaBo BO BCEX rOCY/IapCTBaX UCXOAUT U3 COUETAHUS JBYX
OCHOBOTIOJIAralOIIMX MPUHIIMIIOB: CBOOOIbI 3aBEIIaHUs U OXPaHbl HHTEPECOB CEMbH.
[IpuHumn cBoOoabl 3aBemianust 3akperieH B cT. 1119 TK PO, [IposBasiercs
«CcBOOOIa» Yepes :

1. 3apemaercs UMYIIECTBO JIIOOBIM JIMIIAM, HA YCMOTPEHUE 3aBEIaTelIs.

2. OmpeneneHue Kpyra HacIEAHUKOB, HE YUUTHIBAs KPYr HACICTHUKOB II0
3aKOHY.

3. Pa3zpemienue OoTMEHBI M HM3MEHEHHUS COBEPIINCHHOrO 3aBeliaHus 0e3
yKa3aHUE MPUUUH.

4. TaiiHa cofepKaHus, OTMECHBI 1 N3MEHCHHMS 3aBEIIaHusl.

5. HeorpaHW4eHHOCTh B KOJHUYECTBE COCTABIICHHS 3aBCIAHHMM, TJE TIPH
COCTaBJICHUM HECKOJBKUX 3aBEIIaHUN B OTHOILIEHUM OJIHOTO M TOTO € MMYIIECTBa,
MIPUOPHUTET OTHaeTCs Oojiee noaneMygo.

[IpuHuun cBOOOIBI BOJM 3aBemiaTess, Kak B Poccuu, Tak W JApyrux
rocyJapCcTBax UMEET U OrpaHuYeHHUs. DTO MPOSABIIIECTCS B OTCYTCTBHM BhIOOpa MpaBa
pEryJIMPOBaHMSl HACJICJACTBEHHBIX OTHOIIEHUM, OMNpPEACICHUE MPOUCXOAUT dYepes
KOJITU3MOHHBIC HOPMBI, KOTOPBIE HOCSAT UMITIEPATUBHBIN XapaKTep.

Tak e BbIIlIe HAMH PaCCMOTPEHO, YTO IIPABUIIO 00S3aTEIBHOM JAOJU TaK JKE

OIrpaHUYIMUBACT IIPUHIIUII CBO6OJIBI 3aBCHIaHMs, BBICTABJIAA IPEACIT BOJIM 3aBCIIATCIIIO.

8 I'paxnanckuii koneke Ucnanmu 1889r. Kunra 3. [DnextporHsiii pecype] // Pexum gocryna: http:/4ru.es/ru.
8 I'paxxnanckwmii konexe Poccuiickoit @eneparnun (dacth Tpeths)" oT 26.11.2001 N 146-D3 [DnekrpoHHbIit pecypce] //
CrpaBouHas npaBoBas cucreMa «Koncynbrantllmroc». — Pexxum nocryna: http://www.consultant.ru.
90
Tam xe.
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['paHuIlbl BOJM 3aBeNIaTelNs MPOSBISIOTCS U B 00513aTE€ILCTBE TPEOOBAaHUH K
dbopme 3aBemanus. B Poccun nannoe monoxkenue 3akperisiercs B ¢T. 1124 'K PO,
B HMcnianuu B cT. 73292, B AHrimu B 3akoHe 1837 o 3aB€HIaHI/I}IX93.

Bormpocel, kacaroruecsi TMOpsIKa COBEPIIECHHUS 3aBEIIaHusl U €ro (hOpMbI
SBJISIFOTCSI OCHOBHBIMU IIPU  PETYJIMPOBAHUU HACIEAOBAHHUS 10 3aBEILIAHMUIO.

B cBoro ouepens FHO.A. XamumiaeBa omnpenensieT HECKOJIbKO MOMEHTOB
COBEpIICHUS 3aBEIAHUS:

1. UHrennexTyaJibHbIA MOMEHT 3aBElIaHUS - H3TO OCO3HAHUE,
NOHMMAaHUE 3aBellaTelieM CYTH MPOUCXOISAUIEro, T.€. OH JOJDKEH OCO3HABaTh €ro
MIPaBOBbIE MMOCIIECTBHUS;

2. BouieBoil MOMEHT 3aBEIIaHUs - CBSA3aH C HAMEPEHUEM 3aBEIIATENs
pacnpeeuTh UMYILIECTBO CPEAH HACIEIHUKOB.

3. ®opManbHbIi MOMEHT 3aBEIIAHUS - CBA3aH C YUCTO TEXHUYECKUM
IIPOIIECCOM COCTABICHHS

Bce nepeuuncnennbie TpeOOBaHUST TPU  COCTABJIICHUM  3aBElIaHUs
PACKPBIBAIOTCS U 3aKPEILIIOTCS B HAIIMOHAIBHOM 3aKOHOAATEIbCTBE CTPAH.

Tak TpeOoBaHMe oco3HaHUE 3aBeliaresneM B McmaHuum MOXHO HaOMIOJATh
yepe3 HOpMy B cT. 663I'K, Tme cocTaBiaTh 3aBElIaHHE MOXKET JIF00Oe JIHUIIO,
TpeGhIBAIONINE B 34paBoM yMe . B Boirapuu mpu cOCTaBICHHH 3aBEIAHHS, JTHIIO
JOJKHO OBITh CIIOCOOHBIM AeiiCTBOBATH pasyMHO". B Poccuu maxHOE TpeGoBaHme
packpbiBaeTcsi uepe3 cT. 177 I'KY, rae IIPU COBEPILICHUMU CHEJIKA, TPaXIaAHUH

JOJDKEH TIOHMMAaTh 3HAYeHWE CBOMX ACHCTBUU. B cyneOHON mpakTHKe BCTPEUYaroTCs

o I'paxxnanckwuii konmeke Poccuiickoit @enepanun (dacth Tpeths)" oT 26.11.2001 N 146-D3 [DnekrpoHHbIi pecypce] //
CnpaBounas npaBoBas cuctema «KoncynsrantlLitocy. — Pesxxum moctyma: http://www.consultant.ru.

%2 I'paxmanckuii koneke Ucnannu 1889r. Kunra 3. [DnextporHsiii pecype] // Pexum goctyna: http:/4ru.es/ru.

% 3akon 1837 o 3aBermannsx. AHCIHS. [DNEKTPOHHBIH pecype] // Pexum goctyma:  http://ru.knowledgr.com/

% Xamumaesa FO.A. Hacneacrennoe npaso. M.: «Bpicmas mkoumay. -2008.- C.29.

% I'paxnanckuii koxeke Ucnannn 1889r. Kunra 3. [DnextporHsiii pecype] // Pexum gocryna: http:/4ru.es/ru.

% 3akon Bonrapuu « O HacnenoBaHHM» [DIEKTPOHHEIHA pecypce] // Pexum goctyma: http://www.bulgar.in

o I'paxxnanckuii konexe Poccuiickoit @eneparnun (dacts Tpeths)" ot 26.11.2001 N 146-D3 [DnekrponHsIit pecypce] //
CrpaBouHas npaBoBas cucreMa «Koncynmbrantllmroc». — Pexxum nocryna: http://www.consultant.ru.
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TaKue€ UCKHU O MPU3HAHUU 3aBEIAHUsI HECHUCTBUTEIIbHBIM, KOTJIa UCTEIl IOKA3bIBAET,
YTO 3aBellaTeib B MOMEHT COCTAaBJICHUSI 3aBCIIAHUS XOTS U HaXOAWICS B
JIEECIIOCOOHOM COCTOSIHMHM, HO B CHIIy MPEKJIOHHOTO BO3pacTa M CBSI3AHHBIX C HUM
HEOOpaTUMBIX M3MCHCHMM TICUXWKH WU TI0 TPUYHHE TSKEIOW OO0Je3HW HE MOT
PYKOBOJMTH CBOMMU JACHCTBUSMU M MOHUMATh MX 3HadeHue. [lomywaercs, uro ecnu
UCTIly YJacTCi JI0Ka3aTh H3JIOKEHHOE, TO TaKoe 3aBelllaHue OyAeT MpPHU3HAHO
HEICeHCTBHTEIBHEIM

3aBeniaTesib B MOMEHT COBEPIICHUS 3aBEIIaHUs JIODKEH 00J1a7aTh MOTHOM
JIeeCIIOCOOHOCTHIO .

Bo Bcex crTpaHax  moyiHas J€eClOCOOHOCTh 3aBUCUT OT COCTOSHUS
MICUXUYECKOTO, (PU3NYECKOTO 370pOBbSI W  JOCTIDKEHUS JIMIIOM ONPEIEICHHOTO
BO3pacTa.

B Poccun tpebGoBaHue K BO3pacTy HpH TMOJHOM JeecriocoOHOCTH ¢ 18
ner'™®, 3aBemaTenbHas IEECIIOCOGHOCT B APYTHX CTPAHAX HMEET CBOH KPHTEPHil
BO3pacTa, Tak, Hampumep, B Mcmanum 510 Hanmuume 14 nerHero Bo3pacrta, B
Bonrapun™' ¢ 16 ner, a B Aurmuun' . Aunpuanoa K.A. MOSCHSET, YTO HOTAPHYC
00s13aH MPOBEPUTH IO MACMOPTY BO3PACT 3aBEIATEIISI U YCTAHOBUTH, UTO HE JIMIIICHA
JIeeCIIOCOOHOCTH B CyIeOHOM MOpsiKe .

CrnenyromuM BakKHBIM TPEOOBAaHUEM SIBIISIETCS BOJISL 3aBEIIATelNis, KOTOpas
OYCHb BaXXHO, 4YTOO BBIpa)Kajlach CBOOOJHO, T.. 0€3 3a0MyKIEHUs, BIIUSHUS,
HACHUIHS, YIPO3bl B 0OMaHa. 3akoH Poccuu', Kak M 3aKOHBI APYTHX TOCYIAPCTB,

COCTaBJICHHOC 3aBCHIaHNEC C HAPYLUICHHEM CBO60)1HOFO BOJIC H3JIOKCHUA IIPU3HACT

% I'yes A.H. [locraTeiinblii kKOMMEHTapull kK yacTu TpeTbel I'paxkaanckoro koaekca PO. - M.: UHOPA-M, 2010. c. 142
9 I'paxcanckumii kogexe Poccuiickoit ®eneparuu (dacth Tpethbs)" ot 26.11.2001 N 146-®3 [DnexrporHbrii pecypc] /
CnpaBounas npaBoBas cuctema «KoncynsrantlLitocy. — Pesxxum moctyma: http://www.consultant.ru.
100 Tan xe.
101 3akon Bosrapun « O HacleToBaHHI» [DIeKTpoHHbIil pecype] // Peskim poctyma: http:/www.bulgar.in
192 3akon 1837 0 3aBewanmsx. AHrIHsL. [ DIeKTPOHHSI pecype] / Pexnm gocryma: http://ru.knowledgr.com/
1% Horapuyc u cyneGuoe ocnapusanue 3asemanuii // Hotapuansusiii Bectauk. -2004. -Ne 8. -C. 34.
o paxxnanckuii kogekc Poccuiickoit @enepanuu (uactb TpeThs)" ot 26.11.2001 N 146-03 [InekrponHbIit pecypce] //
CnpaBounas npaBoBasi cucteMa «KoncynprantlImoc». — Pexxum nocryna: http://www.consultant.ru.
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. 105
ero  HeIeHCTBUTENBbHBIM  (HUYTOXHBIM). Hampumep, 3akoH  bosrapun

3aBEIIATEILHOE PACHOPSIKECHUE MPU3HACT YHUYTOKAEMBIM, KOIJIa OHO COBEPILICHO
BCJICJICTBUE OIIMOKH, HACUITUS WM OOMaHa.

Taxk ke B 3aBeNaHUU JOJKHA OBITH BRIpaXKEHA BOJIS OHOTO YenoBeka. Ecim
B OJHOM aKT€ MPHUCYTCTBYET HE OJIHA 3aBellaTelbHas BOJS, TO OH MpUOOpeTaeT
COBEPUIEHHO IPYrod BHJl PACTIOPSIKEHHS] — COBMECTHOE 3aBEIIAaHUS CYNPYIOB,
koropeii mo ITY cocrour wu3 [ByX 3aBElIaHUW CYINPYTOB, TAE€ KaKIbIA
pacnopsbkaeTcss CBOMM MMYIIECTBOM B OJJHOCTOPOHHEM IMOPSIIKE, HO MPHU 3TOM 00a
3aBelIaHus 00pa3yloT €JUHOE COBMECTHOE 3aBeIaHie . Cynpyru MoryT 3aBemiaTh
CBO€ HMMYIIECTBO B IOJIb3y OJHO APYTOMY WJIA B MOJIb3y TPEThUX Jull. JlaHHOE
3aBeIlaHie CYNPYToB, TJI€ OJWH CYIPYr YKa3bIBAa€T HACIEIHUKOM JIPyroro, Oynuer
HEJICUCTBUTEIBHBIM, €CIM Opak OyIeT MpU3HAETCS PACTOPTHYTHIM 0 CMEPTH
HACIe[0aTeIs .

B I'epmaHnu CyiiecTByeT €mie OJIMH JIBYXCTOPOHHUMN aKT - HACJICICTBEHHBIN
JIOTOBOP, KOTOPBI HMMEET NPUOPUTET HAJA 3aBEHIAHUEM, T.K. 3aKJIOYCHUE
HACJICJICTBEHHOTO JIOTOBOpa BIIEYET 3a COOOW OTMEHY paHee COCTaBICHHOTO
3aBEIIAHUS, €CJIM OHO YILIEMJISIET MPaBa HACJICAHUKA 10 z[or0130py108.

B ommmune or I'epmanun B Mcmanum  HOpPMBI,  perympyrouue
HACJICICTBEHHBIC OTHOIICHHS HE JOMYCKaloT, 4ToO 3aBellaHue ObLIO COCTaBJICHO

1 11
JIBYMSL WU OoJiee JHI ® Tlo 3akony bonrapumn, Poccun % rakxe He IIPU3HACTCSA

1% 3akon Bonrapuu « O HacienoBaHHE» [DIeKTPOHHEIH pecype] // Pexcum mocryma: http://www.bulgar.in

1% Boponrios B.M. O HOHATHH COBMECTHOTO 3aBEIIAHMS IO IPAXIAHCKOMY mpaBy // BeCTHHK accolualu BY30B
Typucta u cepuca. -2010. - Ne 1. - C.49-50 .

Y7 Ipaxanckoe ynoxenne Iepmannu = Deutsches Buergerliches Gesetzbuch mit Einfuehrungsgesetz: BBo. 3akoH K

I'paxa. ynoxenwuto; niep. ¢ Hem. / [B. beprmann, BBea., coct.] . — 3-e u3j., nepepad. u porn. — M: Wolters Kluwer
Russia, 2008.
1% Tpasmanckoe ynoxenne Iepmannn = Deutsches Buergerliches Gesetzbuch mit Einfuehrungsgesetz: BBOJ. 3aK0H K
I'paxa. ynoxxenuto; nep. ¢ Hem. / [B. beprmann, BBea., coct.] . — 3-e u3j., nepepad. u porn. — M: Wolters Kluwer
Russia, 2008.

19 Ppaskmanckmii konexe Menannn 1889r. Kuura 3. [Dnektponnbiii pecype] / Pexum nocryna: http:/4ru.es/ru.
wp paxxnanckuii kogekc Poccuiickoit @enepanun (dactb Tpeths)" ot 26.11.2001 N 146-03 [InekrponHbIit pecypce] //
CrpaBouHas npaBoBas cucreMa «Koncynbrantllmrocy. — Pexxum nocryna: http://www.consultant.ru.
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JnaHHoe nosioxkenue. Tak, 3akoH boarapun « O HacienoBaHUM» B CT. 15 3aKperuisier:
« J1Boe unu 6os1ee Ul He MOTYT 3aBEIIaTh OJHUM U TEM K€ aKTOM HU B TMOJIb3Y OJIHO
JPYroMy, HH B TOJb3y TPETHUX Jmip» . Ecim B3sTh HOpMbI KoHBeHmmu ot 26
okTsiOpss  1973r. mpeaycmaTpuBamomeid  eAMHOOOpasHbIi  3akOH O  (dopme
MEKYHAPOJIHOTO  3aBELIAHUS, KOTOPBIi IpeiaraeT  yHUBEPCAIBHOE
MEKIYHAPOIHOE 3aBEUIaHWE, TO YBHUIIUM, YTO OH TOXKE HE pa3pelIacT COCTABICHUE
3aBeIaHns GoJIee OHOTO JHIA B OXHOM PACTIOPSKCHHH

II. B. KpanleHMHHUKOB  CUMTaeT, 4YTO BapUaHT  3aKIKOYECHUS
HACJIEICTBEHHOTO JOTOBOpPA SIBJIAECTCA YJIOOHBIM CpPEICTBOM I JOTOBOPEHHOCTH
Haclie/ioAaTeNnss ¢ OyAylIIMMH HacleAHWKaMH (YTO KOMY W3 HHX TNPUYUTACTCS W3
HACJIEJICTBA M KAaKUE NpaBa M OOA3aHHOCTH OHU BMECTE€ C HUM MPUOOPETAIOT), C
YKa3aHHEM JIML], KOTOPbIE JOJKHBI CIEINUTH 34 BbINOJHEHHEM. [Ipu TakoMm BapuaHTe
BOIPOC HACJIEICTBA HUKOTO ObI HE PACCTPOMIT .

Eme ogHuM BaXHbIM TpeOOBaHMEM K COCTABJICHUIO 3aBEIIAHUS SIBISIETCS
ero (hopma, KOTOpas Tak e BIHUSIET Ha IeHCTBUTEIbHOCTD 3aBEIIaHMS .

B Poccum 3aBemianue, COCTaBI€HHO€ B TUCBMEHHOW ¢opMe U
YAOCTOBEPEHHOE HOTAPUYCOM, SIBJISIETCS OCHOBHOW  (hopmoii saBermanus . 1o
mHeHuto H.A. MakcuMeHKO, HOTapuaibHO YJIOCTOBEpPEHHass (opma 3aBellaHus
ABJIIETCST HamboJee NpHUCIocoOieHHONW (opMoil 3aBemiaHus, T.K. OOecredynBacT
MOUIMHHOCTh BOJIM HACJEAONATENII W TapaHTUPYET [TOBEICHHE CMBICIA €ro

. ., 115
pacIopsKEHUN 10 TIPABOIPEEMHHUKOB 0€3 HCKAKCHUHA .

1 3akon Bosrapun « O HacIeoBaHum» [D1eKTPOHHBI pecypc] // Pexum moctyna: http:/www.bulgar.in
2K oHBeHITHIO MpelyCMATPHBAIONIAs ¢IMHOOOPA3HEIA 3aKOH 0 (GOpMe MEKIyHAPOAHOrO 3aBEMIAHHS OT 26 OKTAOpS
1973r. [Onekrponnsiii pecypc] // CnpaBounas mnpaBoBas cuctema «Koncymerantllmoc». — Pexum goctyma:
http://www.consultant.ru.
3 Kpamennunnkos I1.B. "Hacneacrsentoe npaso” / Kpamrenunnnkos I1.B. "Craryt", 2016.
14 Ipaskanckuit komeke Poceniickoit ®eneparun (dacts Tpeths)" ot 26.11.2001 N 146-®3 [dnexrponnsiii pecype] /
CnpasouHas rnpaBoBas cucteMa «Koncynsrantllmoc». — Pexxum gocryma: http://www.consultant.ru.
5 Maxkcumenxo H.A. Buasl 3aBemanuii mo HacneAcTBeHHOMY mnpaBy Poccum u I'epmanum: Matepuanbsl HaydHOU
KOH(EpEHIINY acIMpaHTOB Ka(eaphl rPaXJaHCKOTO U TPYJ0BOro npasa opuaundeckoro dakynsrera PY/IH. - Mocksa,
25 suBaps 2005 r. M., 2005. C.141.
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[Tpu »5T1oOi hopMme 3aBenaHNE TOKHO OBITH!

1. HamumcaHO 3aBenaTelIeM WIM 3alHCaHo C €ro CJIOB HOTAPUYCOM, TJI€ IpH
HAIMCaHUH MOTYT OBITh UCIIOJIb30BAHBI TEXHUUYECKHUE CPE/ICTBA.

2. COOCTBEHHOPYYHO TIOJIMMCAHO 3aBemiareseM (Iub0, ¢ HATIAYUEM
IPUYUHBI MOXKET OBbITh MOJMUCAHO APYTUM IPAKAAHUHOM B IIPUCYTCTBUU HOTApHUYCA,
C YKa3aHHEM PEKBU3UTOB JIMYHOCTH MOANUCABLIETO).

3. OpU COCTaBJICHHMM M HOTAPHAIBHOM YJIOCTOBEPEHHM 3aBEUIaHHs IO
JKEIAHUIO 3aBellaTesisi MOXET NPHUCYTCTBOBAaThH CBHUJAETENb (C yKa3aHWEM Ha
3aBEIIAHUY JIMYHBIX JAHHBIX U TOJIUCH).

N.H. TapacoBa cuuTtaer, 4To 3aBELIAHUE, TOJKHO OBITh HAMCaHO OT PYKH,
T.K. UM€ET OOJIbIlIe MPEUMYILIECTB, U €r0 CIOXKHEE OCHOPUTH MOTOM. OTHedyaTaHHOEe
3aBEIIAHNE HEPEKO CTAHOBUTCS MPEIMETOM CIIOpPA B CYJE: POJICTBEHHUKH YMEPILIETO
CTaBST M0J] COMHEHHE OPOPMIIEHHOE TAKUM 00pa30M 3aBEIllaHue, apTyMEHTUPYS TEM,
YTO OHO HOAMUCAHO HE LIS

KocteiueBa A.M1 oTMedaer, 4yTO NpH HANMCAHWU 3aBCIIAHUS OT PYKHU
clieyeT UMEeTh B BUJY, YTO OHO HE MOKET OBbITh MCIIOJIHEHO KapaHaauioM. JlaHHbIHI
3ampeT BhITEKAeT U3 4. 1 cT. 45 OCHOB 3aKOHOAATENBCTBA O HOTApUATE, KOTOPBIN
IJIACUT, YTO HOTAapHyChl HE MPUHHUMAIOT JUISl COBEPLIECHUS HOTAPUAIbHBIX NEHCTBHN
JIOKYMEHTbI, HCTIOJTHEHHBIC KapaHIaIoM .

HoTapuanbHo yAOCTOBEpEHHOE 3aBEIIAHHME SIBJISETCA OCHOBHBIM H
3aKpeIuIIeTCsl B 3aKOHOAATENIbCTBE BO MHOIMX TOCYJIapCTBaXx € HEKOTOPBIMH
pa3IuuusMd B TIOpAJKE COCTaBJeHUS. B OCHOBHOM 3TO oOTpaxaeTrcs Ha

00s13aTeIbHOCTU TPUCYTCTBUSA, U KOJMYECTBE cBujereneid. Tak, Hampumep, B

16 Tapacosa W.H.. [lonstre u 3HaueHue (OpMBI 3aBEIAaHMs B pOCCHiCKOM rpaxxnaHckoMm mpase / M.H Tapacosa.
"Hacnencteennoe npaso", 2014, N 3.
" Kocreiuesa A.U. Hacrenosanue 1o 3aBemanuo // brommerens HoTapuanbHol mpaxktuku. 2003. N 2. C. 16.
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ornuune oT 'K P® 3akon bonrapum «O HaciemoBaHum» OOS3BIBACT MPHUCYTCTBHE
JIBYX CBUIETEICH , 3aKOH AHIIHH TpeOyeT ABYX U OoJiee CBUIACTEICH.

B.A. benoB oTmeuaeT, YTO MOJIO)KEHHE O HEOOXOJIMMOCTH JOCTOBEPHOCTH
3aBEI[aHUS KOMIETEHTHBIM JIULIOM OOJerdaer 3auHTEPECOBAHHON CTOpOHE
JIOKa3bIBAHWE CBOETO IIPaBa, MOCKOJBKY COACPKAHUE CIHEIKH, BPEMS U MECTO €€
COBEpIICHUSI, HAMEPEHUS! CYOBEKTOB CIIEIKU U IpYyTrue 00CTOSATENbCTBA, O(ULIUATBHO
3aMKCHPOBAHHBIC HOTAPUYCOM, MPU3HAIOTCSA KAK OYCBH/IHBIC H TOCTOBEPHBIC - .

'K P® 3akperuiser BO3MOKHOCTh COCTAaBICHHS 3aKPhITOTO 3aBEIIaHHS
KOTOpPOE€ TakKKe 3aBEpsIeTCS HOTAPUYCOM, TOJBKO 0€3 O3HaKOMJEHHS C €ro
comepkanueM kem Ju0o0. CocTaBisercs OHO TakkKe B MHUCBMEHHON (opme
COOCTBEHHOPYYHO, TOANMCAHHOE 3aBemareneM. llepenaercs oHO B 3aKJIEEHHOM
KOHBEPTE HOTAPUYCY B MPUCYTCTBUU ABYX CBHJIETEIIEH, KOTOPHIE CTABAT HA KOHBEPTE
cBoM noanucu. Jlamee 3amedaTsIBacTCs B JPYrod KOHBEPT, HA KOTOPOM HOTapUycC
JI€JIaeT HAJIKCh, CONEPIKAILYI0 CBEICHHs O 3aBeIlaTesie, O CBUACTEIAX U MECTE U
JlaTe TIPUHSTHS 3aBELAHU.

Takass ¢dopma 3aBemiaHUsl  UCHOJB3YETCS M JPYTMMU TOCYJIapCTBaMH.
Hanpumep, B I' epMaHI/H/I122 u bonrapuu oHO Ha3bpIBaeTCs COOCTBEHHOPYUYHBIM. Tak, B
3akoHe bonrapun « O HaciaenoBaHuUW» CT. 25. MOSCHSET, YTO COOCTBEHHOPYUYHOE
3aBEILlaHUE JIOJDKHO OBITh MOJHOCTBIO HANMCAaHO OT PYKHM CAaMHUM 3aBeIlaTesIeM,
coliepkaTh OOO3HAYEHUE JaThl, KOTJa SBISETCS COCTaBICHHBIM, M OBITh UM

IHOoAIIMCaHHBIM. HOI[HI/ICI) JOJDKHA OBITh IIpOCTAaBJICHA IIOCJIC 3aBCIIATCIIbHBIX

18 3akon Bonrapun « O HacenoBaHumy [D1eKTPOHHSIT pecypc] // Pexum poctyna: http://www.bulgar.in
19 3akon 1837 0 3aBemanmsix. AHCIHS. [ DIeKTPOHHBIH pecype] // Pexum noctyma:  http:/ru.knowledgr.com/
120 Benos B.A. I'paxxnanckoe nmpaBo Poccun. O6mias gacte. T. 2. Jluma, 61ara, dhakte: Yueonuk. M.: FOpaiir, 2011. C.
634.
121 Ipamanckuit komeke Poccniickoii ®eneparuu (dacts TpeThs)" ot 26.11.2001 N 146-®3 [dnexrponHsiii pecype] /
CnpaBouHnas npaBoBas cucteMa «KoucynsrantlLitocy. — Pexxum moctyma: http://www.consultant.ru.
122 Ipaxmanckoe ynoxenne Iepmanmu = Deutsches Buergerliches Gesetzbuch mit Einfuehrungsgesetz: BBOJ. 3aKOH K
I'paxxn. ynoxxenuto; nep. ¢ HeMm. / [B. beprmann, BBex., cocr.] . — 3-e u3a., nepepad. u porn. — M: Wolters Kluwer
Russia, 2008.
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w123

pacriopsbkeHuid . Bo CDpaHHI/II/I124 c

ornacHo cT. 969 I'K takoe 3aBenianue siBIsSETCA
TalHBIM.

Hapsiny ¢ paccMoTpenHbiMH ¢GopMaMH  3aBelIaHUM, 3aKOHOJIATEIhCTBO
HEKOTOPBIX CTpPaH yCTaHABIMBACT YIIPOIICHHBIN MOPSAOK COBEPIICHHS 3aBEIIaHU, B
cilydyaw, Korjga oOparieHue K OObIYHBIM (popMaM  3aTpyAHEHO, JUOO yTrpoKaer
cMepTelibHasi onacHocTh. B ['epmaHumM Takoe 3aBelllaHUE COCTABISIETCS B YCTHOM
dopMe B MPHCYICTBHH TpeX CBHAeTeneil —-. AHIMIMS OPeAyCMAaTPHBACT, HUTO
BOEHHOCITYKAIllKe, HAXOISIIHUECs Ha ACHCTBUTENBHON CITy>k0€, U MOPSAKH B IJIABAHUU
BIIPAaBE COBEPIIATH YCTHBIC 3aBEMIaHUS B TMPUCYTCTBHUU CBHUAETENEH JMOO
MMMCEMCHHBIC 3aBEIIaHWs, HE TpeOyrolue TMOAMUCAHKMS WIH YIO0CTOBEPEHUS
cBHIETeSIMI . B Poccnn 3aBeliaHie B 4pe3BbIYailHBIX 0OCTOSTENBCTBAX B OTIHINC
ot ['epmanuu ¢ AHIMeEH, cocTaBisieTcs B MUCbMEHHOU (hopMe (COOCTBEHHOPYUHO)
IIPU JIBYX CBHACTEISX 2 .

3aBemniaTesb MPU COCTABICHUU M OpPraHbl TPU TPUHATAM 3aBEIaHUS
JOJDKHBI TIPEJIBUJICTh, TIPaBy KaKOTO TOCYIapCTBa JOJKHO COOTBETCTBOBATH IMOPSIOK
u (opma 3aBelIaHus, €CJIM 3aBellaTelIbHAas BOJS BBIXOJUT 3a MpPEJENbl CBOETO
rocyaapcTBa. [TomygaeTcsi, 9TO HAIIMOHATBHOE MPABO XOTh M ABJISETCS OCHOBHBIM
IpU PEryJupOBaHUM HACIIEIOBaHUS, HO W 00S3aTEIHbHO HEOOXOJAMMO YUUTHIBATH
KOJUIM3UOHHOE PEryJIUPOBAHHE B MEXIYHAPOJHBIX JIOTOBOpPAX, KOTOPBIE MOTYT
3aKpeIUIATh OoJiee KeCTKHe TpeOoBaHMs K GopMe 3aBelIaHus. Tak, HampuMmep, B

. 128 129
JIBYXCTOPOHHHMX JOTroBOpax o npaBoBor nomomu Poccum ¢ I'pennenn™, Kunpom =,

123 3akon Bonrapun « O HaceoBaHumy [D1eKTPOHHSLIT pecypc] // Pexum poctyna: http://www.bulgar.in
124 Ipacranckuii konexce ®panmuu 1804r. [DnexTponmsiii pecype] // Pesxum pocryma: http:/pnu.edu.ru.
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~ 130
(DI/IHJ'IHHI[I/IGI/I IrOBOPUTCsA, YTO B OTHOMICHUH HACJICAOBAHHA HCIBHKXHNMOCTH,

3aBELIAHMUE JOJDKHO COOTBETCTBOBATH 3aKOHOAATENBCTBY, IJI€ HAXOAMUTCS 3TO
HEJIBH>)KMMOE UMYILIECTBO.

Konnu3nonHsle MPUHIMUIBI KaK OrpaHUYMUBAIOT CBOOOAY 3aBElIaHus, TaK U
MOTYT «JaBaTb» CBOOOJY 3aBELIaHUsl, OINpEAess MpaBO MO MPUHIUIY—MECTO €ro
COCTaBJICHUE.

Jliis obnerueHust MEXIyHaApOJAHOTO HACIEIOBAHUS IO 3aBEUIAHHIO HMEETCS
BBIILIE PACCMOTPEHHBIE HAMU MEXAYHapoJHble JoroBopa: KoHBEHIMS OT 5 OKTAOpS
1961r. 0 KOJUIH3HH 3aKOHOB, KACAIOIIHXCS (POPMBI 3aBEIIATEIBHBIX PACTIOPSIKCHIH
u  Bammnarronckas  KouBeHiuss ot 26  OKTAOps, IpeaycMaTpuBarolias
e/IMHOOOPA3HBIH 3aKOH 0 (POPME MEKTYHAPOIHOTO 3aBEIIAHHS

[lepBasgs Kak MbI YyX€ OTMEYald, 3aMEHSET HOPMbl HAIMOHAJILHOIO
KOJUIM3UOHHOTO MEXIYHAapOJHOTO YacTHOTO IIpaBa, IPUMEHUMBIX OTHOCHUTEIBHO
dbopMbl 3aBelIaHus U TpeajiaraeT JOCTaTOYHBIM BBHIOOP KOJUIM3HMOHHBIX MPUHIIUIIOB
JUISL TOTO YTOO HCKIIIOUHUTHh HE JEHCTBUTEIBHOCTH 3aBEIIAHMS M3-32 HE COONIOACHUS
ero gopmel. KonBennus 19731 Tak ke ympoiaeT MeX/IyHapOHbIE YaCTHOIIPABOBBIC
OTHOUIEHUI B 00JIACTH HACJIEIOBAHMS Ha OCHOBAHWMM 3aBELIaHUs, NMpeiaras eIuHble
MaTepuajgbHble HOPMBI K €ro ¢gopme M npoueaypsl cocrasieHus. C coOI0aeHUEM,
KOTOPBIX OHO SIBJISIETCS JIE€MCTBUTENIBHBIM, HE3aBUCUMO OT MECTa €r0 COCTaBJICHHS,

MCCTOHAXOXACHUA HMYHICCTBA, TIPaXIAaHCTBA, IIOCTOAHHOIO MHJIM BPEMCHHOTIO

MCCTOXKHUTCIbCTBA 3aBCIIAaTCIIA. MG)I(I[YHapOI[HOC 3aBCIIaHUC COCTaBJLICTCA B

129 . .
Horosop mexny Corozom Coserckux Conumanucrudecknx Pecryommk u Pecry6nmkoii Kunp o npaBoBoit momonu o
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NUCbMEHHON (hopMe, B MPUCYTCTBUU ABYX CBUAETENEH M YIMPABOMOYEHHOIO JIMIIA,
rJie B IPUCYTCTBHH APYT APYra 3aBEIaHNE IO/ IHUCHIBAIOT .

[ToaBOMst UTOT BBINIE CKA3aHHOMY MOXXHO OTMETHUTh, YTO 3aBEIIaHUE — 3TO
BOJIEBOM aKT OJHOIO JIMIA, COCTABJICHHBIA B CTPOTO ONPEACICHHOM IOPSAKE H
dbopme, neecrnocoOHBIM JIMIIOM. B pasHbIX TrocymapcTBax pasHble TpeOOBaHHUS K
COCTaBJICHUIO U (popme 3aBeliaHus. B oJIHUX cTpaHax BBICTABIAIOTCS Oojiee CTporue
TpeOOBaHUs, YTOOBI UCKIIOYUTHh KaKUE-INOO COMHEHHS B TOJJIMHHOCTH IOCIETHEH
BOJIM HACJIeI0/IaTeNsl, B JPYTUX JOIMYCKAIOTCS B YNPOILIEHHOW (hopme, YTO OTpa)aer
npyuHIUO cBoOOAbl 3aBemiaHus. Ho Bce 3Tu TpeOOBaHUS NpecieqyioT ILelb B

HauOOJIBIIIEH CTEIICHU AaTb BO3MOXHOCTH PCaIM30BaTh BOJIIO 3aBCIIATCIIA KU IIpH

9TOM COXPAaHHUTHb HHTCPCCHI CCMbU 3aBCIIATCIIA.

138 Tam xe.
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3AKJIIOYEHUE

B 3akiroueHre XOTUM OOpaTUTh BHUMAHHUE HA Psii OCHOBHBIX MOJIOKEHHM,
KOTOpBIE  JOJDKHBI ~ YUYMUTHIBATBCS IPU  COBEPIICHCTBOBAHUHU  PETYJIMPOBAHUSA
HACJIEICTBEHHBIX OTHOLLIECHUII.

MexayHapoqHOE HacJ€IOBaHHE - 3TO HACJIEAOBAHHME, IPU KOTOPOM
HACJIEICTBEHHOE HMMYIIECTBO HAaxXOJIUTCS 3a IMpPEeleNaMyu CTpaHbl, JUOO ecliu
y HacieAojaTeds MOCTOSHHOIO IPOKUBABIIETO B CTpaHE, UMEETCS HHOCTPAHHOE
TPaKJIaHCTBO.

B oTHO1IEHUM peryIMpOBaHus HACIEAOBAHUS [IPOCIECKUBACTCA HAINYUE ABYX
NOJXO/M0B (AHIVIMMCKUA M POMAHO-TEPMAHCKHil), KOTOpbIE H O0ECHEeYMBaIOT
(GyHIaMEHTaJIbHbIE pa3iMyus B MPABOBOM PETYJIUPOBAHUHU, YTO MOPOXKIAET TPYAHO
pa3penrMble KOJUTM3UOHHBIE MPOOJIeMbl, Kak MPU HACJIEJOBAHUH I10 3aKOHY, TaK U IO
3aBEIAHHUIO.

HacnepgoBanue 1o 3akOHy — 3TO HAacJ€AOBAaHHWE, IPU KOTOPOM YCIIOBHS M
NOPSIJIOK  ONpPENENsAeTCs 3aKOHOM, 33 OTCYTCTBHUEM OT HACIE0JATENs PACOPSKEHNE
Ha HKMYLIECTBO Ha Ciy4yald cMepTH. B JaHHBIX OTHOIIEHUSAX KOJUIM3UOHHBIE
npo6JieMbl BO3HUKAIOT M3-3a PA3HOCTH B CTpaHaX ONpEEIeHHs Kpyra HacJIeAHUKOB U
UX OYEpEeHOCTU. B 3TOM BOompoce OCHOBHBIM KOJUTM3UOHHBIM MPUHIIUIIOM BBICTYMAET
JUYHBIA 3aKOH Hacienonatens. Tem He MeHee, KpyT HACJIEAHUKOB U UX 04EPEIHOCTb
0 3aKOHYy BO BCEX CTpaHaX WCXOJUT M3 POJCTBEHHBIX OTHOIICHHWH,  4YeM
coOJII01A0TCSI CeMEHHbBIE HHTEPECHI.

HacnepoBanve 1o 3aBEIIaHHI0 — OTO HAcJIE€IOBaHWE HAa OCHOBAHHUH
pacnopspKeHHsl HacleoAaTelss UMYILeCTBOM Ha cirydail cMepTt. ['ne pacnopsiokenue
- BOJIEBOM aKT OJHOrO JIMLA, COCTaBJIEHHBIA B CTPOTO OIPEACICHHOM NOPSAJIKE U
dopme, neecrmocoOHBIM JHIIOM. B pasHbIX rocygapcTBax pasHble TpeOOBaHUS K

COCTaBJICHHIO U (bopMe 3aBCIIIaHMA. B OJHHX CTpaHaX BBICTABIIAIOTCA Oonee CTpOTHe
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TpeOOoBaHwMsI, YTOOBI MUCKIIOYUTh KAaKHE-TNOO0 COMHEHHWS B TMOJJIMHHOCTH TOCTEIHEH
BOJIM HACIIEIOATENS, B APYTUX JOMYCKAIOTCS B YIIPOIICHHON (hOpMe, 4TO OTpakaeT
OPUHIIMI CBOOOABI 3aBemiaHuss. Ho Bce 3Tu TpeOOBaHMS MpECACAYIOT IElb B
HauOOJIBIIIEH CTETEHH JaTh BO3MOXXKHOCTh PEaM30BaTh BOJIO 3aBEHIATENs] U TIpU
ATOM COXPAaHHUTh HHTEPECHI CEMbH 3aBEIIATEII.

BeiOop mnpuMeHHMMOro TIpaBa IPH  HACICAOBAaHUH I10  3aBCIIAHMIO,
OTIPEIEISIETCS C TTOMOIIBIO KOJUTM3UOHHBIX HOPM, COTJIACHO KOTOPBIM PEryIUPYeTCs
HacJIeJJOBaHUE B 11€JI0M. DTO MPABO TOW CTPaHBI, T/Ie HACEA01aTelIb UMEN TTOCIIeTHEE
MECTO J>KHTEIIbCTBA HA MOMEHT COCTaBJICHHS 3aBCIIAHWSA, a TaKKe IPaBOIOPSIOK

rocyaapCTBa, rpaXKiaHuHOM KOTOPOI'O HACICAOAATCIIb SABJIACTCH.

[Ipu ycTaHOBIIEHHH MpaBa, MOJJICKALIErO MPUMEHEHUIO B OTHOLIEHUU (POPMBI
3aBELAHUs, NEUCTBYET JOMNOJHUTEIBHBIA IPHUHIMUI, — MECTO €ro COCTAaBJICHUE.
Hannuue AONOJHUATENBHOIO NMPUHIMIIA TO3BOJAET UCKIIFOYUTD HE JIEMCTBUTEIBHOCTD
3aBEIIaHMs M3-3a HE COOJIIOJIEHUs ero (POpMbl, MOAAEPKUBAsT IPU 3TOM HHTEPECHI
HACIIEA0ATEI.

MexyHapOoIHBIX JTOrOBOPOB C MAaTEPUANbHBIMHU HOPMAaMH, PETYIUPYIOLIUE
HACJIEICTBEHHOE OTHOUIEHUE MOYTH HET U3-32 HEBO3MOXHOCTH YHU(PUIMPOBATh UX B
3TON 001acT, T.K. B TOCY/IapCTBaxX B CHUJIy CBOMX COOCTBEHHBIX TPaJHULIUU U JAPYTUX
(akToOpoB, KOTOpbIE BIUSAIOT Ha MPaBOBYKD CHUCTEMY, HE HAXOMASTCS OJMHAKOBBIX
peleHni U1 PEryJIMpPOBaHNsl HACJIEACTBEHHBIX OTHOILICHHUM.

[ToaTOMy B LIENSAX pelIEHUs KOJUTM3MOHHBIX MPOOJIeM MPABUIbHBIM ObLIO Obl
MIPUCOEANHUTHCS K PACCMOTPEHHBIM HaMU KOHBEHIMSAM.

Tax e mpaBUIBHBIM ObUIO OBl HapsiLy C AOTOBOPAMH O MPaBOBOW MOMOIIH,
pPEryJIMPYIOIINE KOJUIM3MOHHBIE BOIIPOCHI HACIIENOBAHMSA, 3aKJIIOYaTh JIOrOBOPA,
KOTOpBIE coiepkayid Obl HOPMBI MPSMOTO JEHCTBHS, KaK 3TO MPAKTUKYETCS B IPYTHX

MCKAYHAPOJHBIX YaCTHBIX OTHOIICHUMAX.
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