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BBEJAEHHUE

Cornacuo cr. 2 Koncturynun PO, denoBek ¢ ero mpaBamu u CBOGOIAMHE
IPU3HAETCS BBICUIEH LIEHHOCTBIO, M O0S3aHHOCTh COOJIIOIATh U 3alllMIIaTh NIpaBa u
cBOOO/IBI UETIOBEKA 3aKPEIUIEHA 3a TOCY1apCTBOM. Takke B COOTBETCTBHH €O CT. 19
Konctutynun P® Bce rpaxkiaHe paBHBI, HE3aBUCUMO OT TaKUX KPHUTEPHUEB, KAK
I10JI, paca, HAalMOHAJIbHOCTh, UMYLIECTBEHHOE MOJI0KEHNE U T.J. OIHUM U3 TaKHX
KPUTEPHUEB SIBIISIETCS BO3PACT YEJIOBEKa, KOTOPBIA B OOJIBIIMHCTBE CIIy4acB
OIIpE/IENsieT €ro MOJIOKEHNUE Kak CyObeKTa mpaBa — obyafaresnss pa3sHOOOpa3HbIX
IpaB M ydYaCTHHKA BCEBO3MOXHBIX IpaBooTHomeHud. CiienoBaTenbHO,
HECOBEPILCHHOJETHUH, TaKKe Kak M J00M JIpyrol Ipa’kJaHWH, SBISETCS
CyOBbEKTOM MpaBa, OJHAKO, B CHUJYy CBOEr0 BO3pacTa, KOTOPbIM HE IMO3BOJISIET B
IOJIHOM Mepe OCYILIECTBIISTh IPHUHAUIEkKAIINE UM IpaBa, HYXKIAaeTcs B 0COOOH

3aIIuTc.

OcHOBHbBIE MEXAYHapOJHbIE MPABOBbIE AKThI, 00ECMEUMBAIOIIME 3ALIUTY
OpaB uYeJOBEKa, TaKXK€ 3aKPEIUIIOT TOBBIIIEHHOE TpeOOBaHME K 3alluTe
HECOBEPIIICHHOJICTHUX, W HalpaBJICHbl Ha HawiIydiiee o0ecredyeHne WHTEPEeCcOB
pebenka. Tak, cormacuHo Jlexmapanuu mpaB pebeHKa, «peOCHOK, BBHUAY €r0
(bu3MUecKO MU YMCTBEHHOW HE3PENIOCTH HYXKJAETCS B CIEUUAIBHON OXpaHe M
3a00Te, BKJIIOYAs HAJJIEXKAllyl0 MPaBOBYIO 3alllUTy, Kak /0, TaK M TOCIe
poX/IeHHs». Beeobmas aeKaparis mpaB deIoBeKa” TAKKe 3aKPeriseT, 4To JeTH

MMEIOT MPaBO Ha 0coOyro 3amuTy U 3a00Ty. B cooTBeTcTBUM co cT. 3 KoHBeHun

! Koucrurymus Poccuiickoit denepartn : o, Texer. — Mocksa : Mapkerusr, 2001. — 39 c.
? Beeobuiasi IeKyapanus npas desioBeka : oduil. TekcT. — MockBa : MexIyHapoaHbie akThl O MPaBaX 4elOBEKa.
Co6opuuk nokymentos, 1998. — C. 4.
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0 IpaBax pe6eHI<a3, «BO BCEX JICMCTBUSAX B OTHOIIEHUU AETEH, HE3aBUCUMO OT
TOT0, MPEANPUHUMAIOTCS OHU TOCYAAPCTBEHHBIMU WJIM YaCTHBIMU YUPEKICHUSMU,
3aHUMAarOIUMUCS BOIIpOCAMU COLMAJIBHOTO obecrieueHus, cyJaMmu,
aIMUHUCTPATUBHBIMA WJIM 3aKOHOJATEIbHBIMU OpPraHaMH, B IIEPBYIO OYEpE.lb

BHUMAaHHUE JIOJKHO YACIATHCS HAMTY4YllIeMy 00€CTIEUeHUI0 MHTEPECOB pEOCHKA.

Hcxoas u3 BhIILIECKa3aHHOTO, MOYKHO CJIENaTh BBIBOJI, YTO PEOCHOK SIBIIAETCS
O0COOBIM CYOBEKTOM I10 CpPAaBHEHHUIO C JPYTMMH YYaCTHUKAMU TPakJIaHCKUX
IIPABOOTHOIIIEHUM B CHIIy CBOEr0 BO3PACTa, JUYHOCTHBIX XapaKTEPUCTHK. Takxke
0COOEHHOCTBIO ABJISICTCS ydacTue 3aKOHHOI'0 IIPEACTAaBUTEIIA

HCCOBCPHICHHOJICTHCTO B ICJIIX BOCIIOJIHCHUA CI'O I[GGCHOCO6HOCTI/I.

VYyacTe HECOBEpPIIEHHOJETHUX B OOIIECTBEHHBIX OTHOLIECHUAX JOJIKHO
o0ecrieunBaTbCs MPaBOBBIM MEXAHHU3MOM, 3aKpPEIUIEHHBIM B MEKIyHAPOJIHBIX
IIPaBOBBIX aKTaX U POCCUICKOM 3aKOHOJATEIBCTBE. DTOT MEXaHU3M BBIPAXKAECTCS B
BUJI€ 0COO0M 3alIUTHI CO CTOPOHBI CEMBH, OOIIECTBA U TOCYIAPCTBA, U COACUCTBUU
HECOBEPILECHHOJIETHUM B pealn3aluy WX IpaB. B pocCHMICKOM 3aKOHOIATEIbCTBE
OTpaXX€Hbl OCHOBHBIE TOJIOKEHMS BBIIIEHA3BAHHBIX MEXIYHAPOJIHBIX MPABOBBIX
aKTOB, OJIHAKO, Ha CErOJHSALIHUN JEHb CYUIECTBYET MpoOiieMa, CBSI3aHHas CO
3HAYUTEIBHOM pa3HULEW TOro, 4YTO MPEAIMCAHO B 3aKOHE C PpPEaTbHBIMHU

BO3MOXHOCTAMH HMCIIOJIHCHHUA 3aKOHA.

AKTyaJ'IBHOCTB TEMbI HACTOAIICTO HCCICAOBAHUA OMPCACIIACTCA HAJIUIUCM
SHAYUTCIBbHOI'O KOJIHMYCCTBA KaK TCOPCTHUUCCKHUX, TAK W IIPAKTHUYCCKHX HpO6J’I€M,
CBA3AHHBIX C YYaCTHUEM HCCOBCPIICHHOJICTHCTO B I'PAKAAHCKUX IMTPABOOTHOICHHUAX
n ¢ SaHlHTOﬁ €ro IpaB W HHTCPCCOB KaAK Y4YaCTHHKA TI'pPaAXAAHCKHUX
HpaBOOTHOIHeHHﬁ. B YaCTHOCTH, p€Yb UJACT O 3alIUTC IIpaB HCCOBCPIICHHOJICTHETO
B HaCJICACTBCHHBIX IMPaBOOTHOMICHHAX u Ipu OCYIICCTBJICHNHU

HCCOBCPIICHHOJCTHUM HpC}IHpHHHM&T@HBCKOﬁ ACATCIIBHOCTH.

* KoHBeHLHs 0 npaBax pebeHka : odwui. Tekct. — MockBa : COopHUK MexayHapoaHbix noroBopoB CCCP. Brim.
XLVI, 1993.
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HeonHo3HauHOCTh MOPUMEHSEMOTO Ha MPAKTUKE HOPM TPaKIaHCKOTO
3aKOHOomarenbcTBa PO, PETYIUPYIOMINX OTHOUIEHUS c y4aCTHEM
HECOBEPIIICHHOJETHUX,  OO0YyCIaBIMBAET  I1€JIeCOOOPA3HOCTh  KOMIUIEKCHOTO
MCCIIEIOBAHUS TTPABOBOIO TOJIOKEHUSI peOCHKAa HA COBPEMEHHOM 3Tare pPa3BUTHUS

TpaXKAAHCKOTIO IIpaBa.

OCHOBHOM 1IENIbIO  HACTOSIIEH pabOThl SBJISETCS HCCICIOBAaHUE U
COBEPIICHCTBOBAHME MEXAHU3MA Y4YaCTHS HECOBEPILIEHHOJIETHUX B T'PAXKIAHCKUX
MIPABOOTHOIICHUSX, 00E€CTICUCHUSI 3alUThI MPaB JeTel NeHCTBEHHBIMU MMPABOBLIMU

CpEICTBaMH.

I[J'ISI JOCTHIKCHH A IOCTaBJICHHOM LCJIN IIPCAIIOJIaracTCs pCliuThb pAd 3a1a4, B
TOM YHUCJIC.

- paccMOTpPeTh 0COOEHHOCTH IPABOBOI'0 CTATYCa HECOBEPIICHHOJIETHUX;

- BBIIBUTH OCOOCHHOCTHM  MPABOCHOCOOHOCTH U  JIEECIOCOOHOCTH

HCCOBCPIICHHOJICTHHUX ]

- pacCMOTPETb BOIIPOCHI, CBA3AHHBIC C YYAaCTHEM HCCOBCPIICHHOJCTHUX B

IrpaxKaIaHCKO-IIPaBOBBIX OTHOIICHUAX

- HCcCiacaoBaThb MECXaHHN3M CO)Z[GI)'ICTBPISI B peai3anuu I1paB

HCCOBCPIICHHOJICTHNX B KOHKPCTHBIX IIPABOOTHOIICHUAX C YYaCTUEM I[CT@IZ;

- pa3pa60TaTb N BHCCTH IIPCOATIO0KCHHA 110 COBCPHICHCTBOBAHUIO MCXaHHU3Ma
y4acTHs )IeTeﬁ B I'pa’kIaHCKHUX ITPABOOTHOMICHUAX W 3alIUTLI UX IIPAaB U 3aKOHHBIX

MHTEPECOB IMyTeM pehOpPMHUPOBAHNS HOPMATUBHBIX MTPABOBBIX aKTOB;

- BBIIBHUTH CYHICCTBYIOIIUC HpO6HeMBI y4aCTusA HCCOBCPIICHHOJICTHUX B

IrpaXaaHCKHUX ITPABOOTHOMICHUAX W ITPCJIOKUTb BO3MOXKHBIC ITYTU PCIICHUS.

B cootBeTcTBUM ¢ periaeMbIMU 3ajadaMu CTPYKTYpHO HacTosias padoTa
COCTOMT MX TpeX TIJiaB, a TakKKe BBEICHUS, 3aKIIOUYCHHUS U CIIUCKa

HCIIOJIb30BAHHBIX UCTOYHUKOB U JIMTCPATYPHI.



B nepBoii riaBe mpeacTaBieHbl OOIIME TOJOKEHHUS MPABOBOrO CTaTyca
HECOBEPLICHHOJIIETHETO, BO BTOPOM  HCCIEAYIOTCS  IPaBOCHOCOOHOCTh U
JI€eCIOCOOHOCTh ~ HECOBEPUICHHOJETHUX, KaK MPEANOCBUIKM  y4acTUs B
IFPAKJAHCKUX IPAaBOOTHOLIEHUSX; B TPETbEH paccMaTpUBAIOTCS OCOOEHHOCTU
y4acTHsI HECOBEPIICHHOJIETHUX B KOHKPETHBIX TPaXXIAHCKUX IPABOOTHOIICHMSIX
(B HACJIEACTBEHHBIX IPABOOTHOUICHMSIX; B IPABOOTHOLICHMSX, CBSI3aHHBIX C

OCYHICCTBJICHUCM HpCHHpHHHMaTGHLCKOﬁ I[CSITCJ'IBHOCTI/I).

OOBeKTOM AUCCCPTALMOHHOI0  UCCIICAOBAHUA ABJIAKOTCA  I'PAKAAHCKHC

MMPpaBOOTHOMICHHSA C YHaCTHEM HCCOBCPIICHHOJICTHUX.

[IpenmMeromM wuccieqoBaHMs BBICTYNAET MeEXaHM3M, 0OecrneuYnBarOIIMM
y4acTHue AETel B IpaKJaHCKHUX MPAaBOOTHOILIEHUAX, U ONPEIEISIOMUN ceUupUKy

1 0COOCHHOCTh TaKUX CYOBEKTOB MpPaBa, Kak HECOBEPIIEHHOJIETHHUE.

HopMatuBHyt0 OCHOBY HacTosiied paboTbl COCTaBIISIOT TOJOKEHUS
Konctutyuun P®, rpaxxmaHckoro 3aKOHOJIATEIbCTBA, & UMEHHO YacTHU MEPBOU U
tpetbeii ['K PO* a Tamke coorBercTByrome HopmMbl CK P® u wuHBIX
HOPMAaTUBHBIX IIPABOBBIX AKTOB.

MeTOon0NOrHYeCKyt0  OCHOBY  JAHHOTO  MCCJIEAOBAaHUSA  COCTABIIAIOT
CPaBHUTEIJILHO-TIPABOBOM METOJ, JJOTUYECKUI, METOJI CUHTE3a, METOJ TOJIKOBAHUS,
MeTo 1 00001eHus. Takke HIMPOKO MPUMEHSJICS METOJ aHallu3a CYIECTBYIOIINX
TOYEK 3PECHMUS.

TeopeTudyecKkyr0 OCHOBY MCCIEIOBAaHMS COCTABJIAIOT HAy4dHbIE TPY.BI,
OIMyOJIMKOBaHHBIE B O0IIEH U crieMaabHON mpaBoBoii tutepatype B Poccuu. B ux
yuciie MOKHO Ha3Bath padoTel B.M. Abpamosa, C.H. Bparycs, O.B. bytsko, H.B.
Burpyxk, H.M. CaBenbseBoii u ap.

OtnenpHBIE MOJOKEHUS IUCCEPTALMU HAIIM OTPaKEHUE B BBICTYIUIEHUU
Ha koH(pepenmmu: XVII MexpernonanpHasi HayqHO-TIpaKTUYECKasi KOH(DepeHIrs

CTYACHTOB, acCIIMPAHTOB W MOJIOABIX YYCHBIX «Poccuiickoe IMPpaBOBCACHUC!

* P'pasxnanckuii koneke Poccniickoii ®enepauun (dacts nepsast) ot 30.11.1994 Ne 51-®3 (B pex. ot 28.03.2017) //
Cobpanne 3akoHomaTescTBa Poccutickoit @eneparum. - 1994, - Ne 32,
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TpuOyHa MOJIOIOTO YYE€HOr0», OPraHU30BAHHOW IOPUIUYECKUM HMHCTUTYTOM
TOMCKOro rocy1apcTBEHHOTO YHMBEpPCUTETA, poBeAaeHHOM 30 Maprta - 2 ampens
2016 r. B 1. ToMcke B cienyromer MyOJMKaIMK IO TEME HCCIICIOBAHUS —
«Cornacue poauTelied Ha COBEPIICHHUE CHACJIKA HECOBEPIICHHOJETHUMU B

Bospacte ot 14 10 18 mer»”.

1. MPABOBOM CTATYC HECOBEPUHIEHHOJIETHET'O
1.1 HIOHATHUE U OCOBEHHOCTHU ITPABOBOI'O CTATYCA
HECOBEPHIEHHOJIETHET' O

[IpaBoBO#l cTaTyc SBISIETCA OJHOM M3 OCHOBHBIX (DyH/IAMEHTAJIbHBIX
KAaTeropuil B IOPUINYECKON HAyKe, KOTOPYIO YacTO MCHOJIB3YIOT MPEICTABUTEIN
Kak oOmieil Teopuw mMpaBa, TaKk MeEXAyHapoaHoro mnpaBa. I[IpaBoBoii cratyc
OTpa)kaeT OCHOBHBIE CTOPOHBI IOPUINYECKOTO OBITHSI MHAWBHJA, TaKUE KaK €ro
WHTEPEChl, COLMAJIbHBIE MOTPEOHOCTH M UX YJOBJIETBOPEHHUE, TPYyHOBas U
0OIIIECTBEHHO-TTOIUTHIECKAS IEATENbHOCTD U T.1..

CymecTByOT pas3iM4YHbIE MOAXOABI K ONPEIEICHUI0 IPaBOBOTO CTaTyca
mmuHocth. E.A. JlykamieBa mnpemaraer cieaywpouiee omnpeneineHue: "CraoxXHbIe
CBSA3M, KOTOpbIE BO3HHUKAOT MEXJy TOCYyJapCTBOM MW HWHIUBHIOM, H
B3aMMOOTHOIICHUS JIIOACH Jpyr ¢ JpyroM (UKCHPYIOTCS TOCYJapCTBOM B
ropuauueckoit popme - B popme mpaB, cBOOO U 00s3aHHOCTEN, OOpa3yIOIIUX B
CBOEM €IMHCTBE IPABOBOW CTaTyC uHMBHAa» . [IpaBoBoit CTaryc - dTO CJIOKHas
KOMILJIEKCHAsI KaTeropusi, KOTOpas OTPaKaeT CIEAYIOIIHe COLUAIbHBIE CBS3U:
rpaXJaHUHA C TOCYJAapCTBOM, B3aMMOOTHOILIEHUSA YeJloBeKa U OOLIECTBa,
WHIMBUA U KOJJICKTUBA.

Takxxe crnegyer OTMETUTh, B IOPUIMYECKOM JUTEpAType BOIPOC O

COOTHOIIICHUHN MOHSATUM «HpaBOBOﬁ CTATyC» U «IIPaBOBOC IIOJIOKCHHC) PCHIACTCA

® Poccmiickoe MpaBOBEACHUE: TPUOYHA MOJIOAOTO ydeHoro c0O. crareit. — Tomck : M3a-Bo Tomckoro yH-Ta, 2016. —
288 c.
® Mansko A.B. Teopus rocynapcrsa u npasa: ydyeOnuk / A.B. Mansko, H.1. Mary3os. - Mocksa : IOpucts, 2004. -
C. 182.
" Jlykamesa E.A. O6mas Teopus npas genoseka: yaeounk / E.A. JIykamesa. - Mocksa : Hopma, 1996. - C. 28.

7



HEOJTHO3HAYHO. BOJIBIIMHCTBO MPaBOBEAOB OTOXAECTBISIOT MOHATHS '"MPaBOBOU
cratyc” u "mpaBoBoe monoeHmHe" . OHU OCHOBBIBAIOT CBOKO ITO3MIIMIO TEM, UTO
JTAHHBIE TIOHSTHS UMEIOT STUMOJIOTUYECKOE POJICTBO, U MPEAJIaratoT UCIOIb30BaTh
OJTHO M3 TMOHATUH — HauOoJiee IMPOKOE MO cojepkaHuto. OQHAKO HENb3sd HE
COrJacuThCsl ¢ HaydyHO oOocHoBaHHBIM MHeHHeM A.JO. Kacartkunoii, kotopas
U3y4YWJia  HacJeICTBEHHO-TIPAaBOBOM  CTaTyc M HacleACTBEHHO-NPAaBOBOE
TOJIO’KEHHE, COrIACHO KOTOPOMY BBIIICHA3BAHHBIC TTOHATHS CIICAyeT Pa3InyaTh .
[Tonsitue, coziepKaHue u 0COOEHHOCTH IPaBoOro craTtyca
HECOBEPIIICHHOJIETHETO OMPEEISIIOTCS € yYeTOM KOHIIEITYaJIbHBIX IOAXO0/O0B,
KOTOPBIE CIIOKHUIIUCH B KATETOPUU MPABOBOTO CTaTyca JUYHOCTH B OOIIEH Teopuu
mpaBa M OTPACTEBBIX IOPUAMYECKUX HAyKax, a TaKXKe CJEAYeT YYUTHIBATh
0COOCHHOCTH KOHKPETHBIX MPABOOTHOIIIEHUH C y4aCTHEM HECOBEPIICHHOJIETHETO.
DJeMeHThI IPaBOBOTO MOJIOKEHUS JTUYHOCTH B CHIIy OOIIET0 XapakTepa MOTYT U
JOJDKHBI ~ YYUTBHIBATBCA ~ MPU  XapaKTEPUCTHUKE  MPABOBOIO  cTaryca
HECOBEPIICHHOIETHET0. TOoraa, KaTeropus «IpaBOBOW CTaTyC JUYHOCTH» Oynaer
SBIIATHCSA OOILIEPOAOBBIM TOHATHEM IO OTHOLIEHUIO K KAaTErOpuU «IpPaBOBOMU
CTaTyC HEeCOBepIIeHHONEeTHEro». Takxe B 4. 2 ¢T. 17 u cr. 64 Koncrurynuu PO
yKa3aHo, 4TO IPABOBOM CTaTyC HECOBEPILICHHOJETHETO BBITEKAeT U3 IMPaBOBOIO

craryca JUIHOCTHU C YUCTOM €T0 BO3PACTHBIX OFpaHquHHfI.

B kauecTtBe 0COOCHHOCTH TPABOBOIO CTaryca HecoBepiieHHojeTHero H.B.
JletoBa BhIIENAET TO, YTO "C OJHOM CTOPOHBI IPABOBOM CTAaTyC BBICTYNAET Kak
CTaTUYHAsl KaTeropus, KOTopas (PUKCHPYET MPaBOBOE MOJIOKEHUE pPEOCHKa, a C
JIPYyTOMl CTOPOHBI, KaK JWHAMHUYHAS, KOTOpas MU3MEHSIETCS IOJ BJIUSHUEM TaKHX
(dbakTOpoB, Kak: HM3MEHEHHWE BO3pacTa peOCHKA, COCTOSIHUS €ro 370pOBbS,

ceMeifHoro nonokenus u 1.11." .

® Martomuu B.A. I'ocynapctBo 1 muanocts B CCCP (mpaBoBble acriekTsl B3aumooTHotreHuit) / B.A. IMartonun. —
Mockga : Hayka, - 1974. - C. 230; Augpuuenko JI.B. Kommenrtapuii k Koncturynun Poccuiickoit @enepaunu
(mocrareitnsiii) / JI.B. Aanpuuenko, C.A. boromo6os, H.C. bonnaps u np.; mox pen. B.Jl. 3oppkuna. — Mocksa :
Hopwma; Ungpa-M, 2011. - C. 150.
® Kacarkuna A.IO. OcyiecTBieHle HacleICTBEHHBIX TpaB peOenka B Poccuiickoit ®enepaumu: nuc. ... Kaomu.
topua. Hayk / Kacatkuna A O. - Mocksa, 2014. - C. 89.
19 JleroBa H.B. IIpaBoBoii craryc peGeHKa B IPaXIAHCKOM W CEMEHHOM IpaBe: aBToped. [HC. ... A-pa IOpHI. HayK /
JleroBa H.B. - Mocksa, 2013. - C. 17.

8



Bo3spactHol KpuTeprid MO3BOJISET BBIACIUTh HEKOTOPBIE MPU3HAKH, KOTOPBIE
PacKphIBalOT OCOOEHHOCTH MPABOBOrO CTATyCa HECOBEPILICHHOJIETHHX:

- BO-NIEPBBIX, CTaTyC HECOBEPIIECHHOJIETHETO OIPEIAECICH BPEMEHHBIMU
rpaHULIaMH;

Tax, POCCUICKIM 3aKOHOJIaTEIbCTBOM IPaBOBOMU CTaTyc
HECOBEPILICHHOJIETHETO MMEET CIEAYIOIIHE BPEMEHHBIE I'PaHUIBI — C MOMEHTA
pOXACHUS 10 JocTkeHus 18-neTHero Bo3pacra.

- BO-BTOPBIX, OTPAHUYEHHBIE BO3MOKHOCTH B OCYILIECTBJIEHHUHU IIpaB U CBOOO,
YCTAaHOBJICHHBIX 3aKOHOAATENIbCTBOM, HapsAy C TE€M, 4YTO IPaBOCHOCOOHOCTH
HECOBEPILIECHHOJIETHETO HACTYIAET C MOMEHTA POKIACHUSA:

a) YactruyHas J€eCcTiOCOOHOCTb MaJIOJIETHUX. Crnioco6HOCTh
ManosetHumMu (ot 6 g0 14 ner) npuoOperatb W OCYLIECTBISATH CBOHMMU
AEHUCTBUSIMHM JIMILb TOJBKO HEKOTOpBIE IpaBa U OOS3aHHOCTH OOYCIIOBIEHO HX
IICUXOJIOTHYECKOH, (PU3MOTOTHUECKON U COLMANIbHON HE3PENIOCThIO.

0) Henonuas neecrnocoOHOCTh HECOBEPIIEHHOJIETHUX B BO3pacTe OT 14
1o 18 net, KoTopasi HeMOCPEACTBEHHO CBsI3aHa C JIMYHOM, TPABOBOM M COIIMATILHOM
3aBUCHMOCTBIO OT POJAUTEIICH UITU JIUL, X 3aMEHSIOIIHNX.

B) HecoBepiieHcTBO MpaBoBOi 6a3bl, UTO HEPEAKO MPHUBOJUT K HU3KOMH

rapaHTUPOBAHHOCTU U 0OECIIEUEHHOCTH MPABOBBIX perjlaMeHTAIUH.

Takum o0Opa3oM, BO3pacT BBICTyINAET KaK €AWHBIN 0000IIaoNuil KpUTEepu,
KOTOPBIM YKa3bIBAa€T HA TO, YTO AAHHBIM MHAWBUJ NPUHALICKUT K TAKOMY BHUIY
CyOBEKTOB IMpaBa, Kak HecoBepileHHoneTHHe. OJHaKo ¢ JIpYrol CTOPOHBI, B
3aBUCUMOCTH OT BO3pacTa peOeHKa, OT TOro, K KakoW TIpyIne OH OTHOCUTCS
(MaJIoNeTHUE, HECOBEPIICHHOJIETHUE, SMAaHCHUIIMPOBAHHBIE), BO3pPAaCT MOYKHO
paccMaTpuBaTh Kak WHIWBHUIyaJIbHbIH KpuUTepud peOeHka. B 3Tom 3HaueHuH
COYeTaHHE OOIMX UM WHAMBUAYAJIbHBIX TPU3HAKOB B COJCPKAaHUU TaKOTO
KpUTepus, Kak BO3pacT peOeHKa, TOBOPUT O CHelH(HUKE BO3PACTHOTO KPUTEPHUS,
MOATBEPKIAET 0COOEHHOCTh €r0 MPaBOBON MPUPOIBI.

Ilo Bcem BHIMMOCTH, TAKOM KPUTEPHM, KaK BO3PACT — OYEHb NTWHAMUYHASI,

U3MCHAIOIIAACA  KaTeropus, KOTOpasa 3aBUCHT OT HW3MCHCHHA  BO3pacTa
9



HECOBEPILICHHOJIETHETO U XapaKTepa T€X OTHOLIEHUH, B KOTOPBIX OH Y4YacCTBYET.
Ho, TeM He MeHee, HECMOTpsI HA TO, YTO BO3pacT peOeHKa MEHsAETCs, Creln(uKa
TaKOTO KPUTEpHUs 3aKJI0YAETCSd B TOM, YTO BO3PACT BBICTYIMAET KaK MOCTOSHHAs
(yHUBepcanpHasl) KaTeropusi, HO HE B CMBICJIE TOr0O, YTO OH HE MEHSETCs, a B
CMBICII€ TOTO, YTO OH BCET/la YUUTHIBAETCS MPU XaPAKTEPUCTUKE TAKOTO CYObEKTa,
KaKk JeTd, OO0 TOro MOMEHTAa, MOKa JHUIO0 MO 3aKOHYy HE JIOCTHUIJIO
coBepiIeHHOoeTHs. TakuM 00pa3oM, OTIIMYUTEIbHAS YEPTa MPABOBOIO MOJIOKEHUS
JeTell MO CpPaBHEHUIO C JIPYTUMU CyObEKTaMu IpaBa COCTOMT B TOM, 4YTO
ONPEIEIAIOIIUM KPUTEPUEM ISl UX XaPAKTEPUCTUKH SIBISETCA BO3PACT.

Takum o00pa3om, BO3pacT, Kak KpHUTEpUH, pPACKPBIBAIOUIMI CHEUPUKY
IIPABOBOI'0 MOJIOKEHUSI HECOBEPUICHHOJETHETO, SBJISETCS OCOOON KaTeropueiu, B
COJIEp’KaHUM KOTOPOM IPOSIBISAIOTCS PA3IMYHBIE DJIEMEHTBI, KAK CTATUYECKUE, TaK
u auHamudeckue. CTaTHyecKkWe 3JEMEHTBhl BBIPAXKAKOTCS B NPHUHAJIEKHOCTH
Ar000MYy MHAMBH]LY BHE 3aBUCHMOCTH OT BO3pacTa (B paMKax BPEMEHHBIX PaHull),
JUHAMUYECKHE  MpPUOOpeTarT  0coboe  3HAYeHHE  NPUMEHHUTENBHO K
XapaKTepUCTUKe peOeHKa, MOCKOJIbKY U3MEHEHHE €ro BO3pacTa yKa3bIBaeT Ha €ro
MIPUHAJIEKHOCTh K Pa3HbIM BO3PACTHBIM TpyIIaM AeTed. Bmecrte ¢ Tem crnenyer
OTMETUTH, YTO HAIMYME YKA3aHHBIX JJIEMEHTOB B COJIEPKAHUU BO3PACTa HE MEHSET
CYIIHOCTH IIPABOBOM IPUPOJBI JaHHOU KAaTErOpUHM, €€ CIEAYET pACCMaTPUBATh KAK
€MHYI0 OJHOPOJIHYIO KaTeroputo. O4eBUIHO, YTO TaKOM KPUTEPHUH, KaK BO3pacCT,
MMEET OIPEleIIoNiee 3HAYEHUE TOJIBKO IIPUMEHMTENBHO K XapaKTEpUCTHUKE
MIPaBOBOr0 CTaTyca MMEHHO HECOBEPIICHHOJETHEro, Korjga peOeHOK CTaHOBUTCSA
COBEPUIEHHOJIETHUM, €TI0 BO3PACT, M0 CYTH, TAKOTO ONPEICISIOMIETO 3HAUCHUS HE
OyJeT UMETh.

B ropunnueckoil HayKe BBIIEIAIOTCA PAa3juYHbIE TEPMHUHBI, KOTOPHIE MOTYT
ObITh TMPUMEHEHbl K JIMIaM, KOTOpble HE JOCTUIJIM COBEPILICHHOJIETUS —
«MAaJIOJIETHUEY, «JIETH», «HECOBEPIUICHHONETHHUEY. Tak, Hanpumep, PenepanbHblii
3akoH "OO OCHOBHBIX rapaHTHsX MpaB pedeHka B Poccuiickoit @enepaunn" B cT. 1

ompenensieT, 9ro "peOeHOK - 3TO JUI0 A0 JOCTHKEHUS WM Bo3pacTa 18 mer
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(coBepuieHHosEeTHS)" ™,

®enepanbHbiii  3akoH  "OO  OCHOBAaxX  CHCTEMBI
npoUIaKTUKA O€3HaJ30pPHOCTH UM MPAaBOHAPYUICHUH HECOBEPIICHHOJIETHUX"
COJICPKUT MOHATHE "HECOBEPIICHHOJIETHUI" — 3TO JIMIIO, HE JOCTUTIIEE BO3pacTa
BOCEMHAILATH JIeT .

Cornacno ct. 1 KonBennuu o npabax pedberka 1989 r. pebeHKOM mpu3HaeTcs
KaXJI0€ YEJIOBEUECKOE CYIIECTBO 0 JOCTHXKEHUA UM 18-I€THEro Bo3pacra, eciiu
10 3aKOHY, IPUMEHUMOMY K HEMY, OH HE JOCTHIaeT COBEPIICHHOJIETUS paHee.
[Tocnennee 0OyCIOBIEHO TEM, UYTO BO3PACT COBEPILICHHOJIETUS YCTaHABIMBAETCA
HallMOHAIbHBIM TpaBoM. TakuMm 00pa3oM, MOHATHE ''HECOBEPIICHHOJETHHI'" B
IOPUCIIPYJICHIMA B OOJIBIIMHCTBE  CIIy4aeB  SBJSIETCS  MOPOXKICHUEM
HAIlMOHAJIBHOTO 3aKOHOAATENIbCTBA. TakkKe NpH ONPEACIICHUH JaHHOTO IOHATHUS
CIIOPHBIM SIBJISUICSI MOMEHT YCTAHOBJIEHUSI BPEMEHHBIX I'PaHUL, ¢ KAKOTO MOMEHTA
YeJI0BEYECKOE CYIIECTBO CTAHOBUTCSI PEOCHKOM U KOTJa IEPECTaEeT UM OBbITb.

MHeHHUs1 OTHOCUTENIFHO MOMEHTA Hauaja KU3HHU peOeHKa pa3aenmiuch. OqHu
10J1 MOMEHTOM Hauaja *U3HHU peOeHKa CYUTAId MOMEHT Mepepe3aHus MyTOBHHBI,
coequHsAONe Marb U peOeHKa, Jpyrue — MOMEHT 3ayaTusi, TPETbH —
OTIPEICIICHHBIIT MOMEHT Pa3BHTHS TLIONA .

[Ipu patudukamum KoHBeHIIMM 0 mpaBax peOEHKAa TOCYJapCTBO BIIpaBe
CaMOCTOATEJIBHO PEIINTh, C KAKOTO MOMEHTA YEJIOBEYECKOE CYIIECTBO CTAHOBUTCS
peOEHKOM, OJHAKO IMpPH YCIOBUHU, YTO 3TOT MOMEHT HE MOXET OBITh IO3]IHEE
MOMEHTa OTJelieHusi pebeHka OT Tena martepu. ['ocynapcTBO Takxke BIIpaBe
ONpEJENNUTh MPABOBYIO 3alIUTY €IlE€ HE POJUBILErocs peOeHKa, T.e. Kakue W3
npeaycMoTpeHHblx KonBeHIuell mnpaB OyAyT NOpHUHAIIEKATh YEIOBEUYECKOMY
CYLLECTBY €Il 10 POKICHHUS.

B Poccuun Bompoc, ¢ Kakoro MOMEHTa YeJIOBEYECKOE CYIIECTBO CUMUTAETCA

pebeHkom, Takxke BecbMa aktyaneH. Tak, H.M. becemkmna mnwumer: «...

' 06 ocHoBHBIX rapaHTusx mpaB pebeHka B Poccuiickoit ®@enepaunu [DnekTpoHHbIH pecype] : denep. 3aKoH OT
24.07.1998 Ne 124-®3 // CIIC «I"apant». — Pesxxum moctymna: http://base.garant.ru/
2 06 ocHoBax cHCTeMBI NPOGHMIAKTHKM OE3HAI30PHOCTH M MPABOHAPYLICHHII HECOBEPIIEHHOIETHHX
[OnekTponHblii pecype] : demep. 3akoH ot 24.06.1999 Ne 120-@3 // CIIC «lapant». — Pexum
nocryna: http://base.garant.ru/
3 pomanosckwii I'.B. IOpuandgeckoe onpeneneHre MOMEHTa BOSHUKHOBEHUS MTpaBa Ha xu3Hb // ['.B. PoManoBCkuii
/I TocymapctBo u mpaso. — 2007. - Ne 11. — C. 71-78.
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1eJecCO00pa3HO TMOCTaBUTh BONPOC O 3allUTe >XU3HU pebdeHKa (HavyaabHOM
MOMEHTE €ro TOSBICHUS B JaHHOM CTaTryce) Ha Oojee paHHEM IepHOoJie €ro
pasBUTHsA, B TOM umcie BHyTpuyTpooHoM»'*. H.E. KpbuioBa ormeuaet: «JI06oit
KUBYIIMN Ha 3eMiie 4eOBEK MPOIIET Yepe3 CTaaui0 SMOPHOHAIBHOTO Pa3BUTHUSA
MPEKIE, YeM POIUTBCS H MOTYYUTh IPABOBOH CTATYC THIHOCTH» .

[To muenuto A.B. HaymoBa, «... HOpMaTUBHBIMU OCHOBAHUSIMU (YCIIOBHSIMHU)
pU3HAHMS Haydaja >KU3HU peOeHKa CIeTyeT CUnTaTh, BO-TIEPBBIX, €r0 MOJIHOE, KaK
B pe3yJibTare (GU3NOJOTUUECKUX POJOB, TAK U UCKYCCTBEHHBIM IyTEM, JOIMYCTHUM,
KecapeBa CEUYeHUs, OTHeNieHue (KpoMe IyNMOBHUHBI) OT OpraHu3Ma Marepu H, BO-
BTOPbIX, Hanu4yhe (BO3MOXXHO, M B aJbTEPHATHUBHOW (opme) chaeayrommx
MIPU3HAKOB: JbIXaHUE, CepilleOMeHre, MyJIbCAIUs MyTOBUHBI TMOO MPOU3BOIBLHOTO
JBIDKCHHS] MYCKYJIaTypbDy C.

Hcxons u3 aHanm3a BBIIEU3I0KEHHOTO, MOXHO OTMETHTh, YTO aBTOPHI MO-
Pa3HOMY Ha3bIBAIOT YEJIOBEUYECKOE CYIIECTBO OT MOMEHTA 3a4aTHsl 10 MOMEHTa
MOSIBJIEHUSI HA CBET: IO/, «3AMOPHOH», «HE POIUBIIUICSA PEOCHOK), «3a4aThlH,
HO €Ile He POAUBIIUICS peOeHOK» U T.a. Kaxkaplil U3 yKka3aHHBIX TEPMUHOB UMEET
MECTO OBbITh, MOCKOJIbKY WX NPUMEHEHHE BO MHOTOM 3aBUCUT OT KOHTEKCTa U
XapaKkTepa OMUCHIBAEMOM aBTOPaMU COIMAILHON TTPOOJIEMBI.

OpnHako HENb3s HE COIJIACUTBCS C TEM, UYTO «HE POJIMBLIMICS peOeHOK» U
«peOCHOK» HE MOTYT SIBJISTHCS TOXJIECTBEHHBIMU TOHSTHUSMH, TMOCKOJIBKY HE
ponuBIIHiics pebeHOK He obnanaeT nmpaBocrnocoOHOCThIO (cT. 17 'K PD) u on He
MOKET paccMaTpuBaTbCsi B OTACIBHOCTH OT Opranu3sMa marepu. «Matb u
HEPOXKJIEHHBIN PEOCHOK SIBJISIOTCS OJHUM €JIMHBIM OpraHu3MoM... JlaHHbIEe MTpaBa
[Ha KU3HB ¥ OXpaHy 3J0POBBs| SBIAIOTCS MpaBaMH OCPEMEHHOMN JKEHIIUHBI, a HE

17
3apojplla, IUI0JAa WM HEPOXKIEHHOro pebOeHka» . Tolbko B  cllydae

Y Becenxuna H.H. KoncTuTynmoHHO — npaBoBas 3amuTa 1npaB HepoaMBIIerocs pedenka B Poccuiickoit @enepannu
: TUcce. ... KaH1. opul. Hayk / beceaxuna H.M. — Mocksa, 2005. — C. 33.
15 Kpsitosa H.E. OTBETCTBEHHOCTD 33 HE3aKOHHOE IPOM3BOACTBO a0OpTa M HEOOXOAMMOCTh YrOJIOBHO — IPABOBO
3amuThl «Oyaymedt xu3Hm» // Becrank MI'Y. Cep. 11. IIpaBo. — 2002. - Ne 6. — C. 44-45.
16 Haymos A.B. Ilpaktuka mpuMeHeHus YToJIoBHOro kopaekca Poccuiickoit ®exepanuu: KOMMEHTapUi CyA.
NPaKTHKH ¥ JOKTpUHAJIbHOE ToKoBaHue / roj pen. .M. Pe3nuka. — Mockga, 2005. — C. 254.
7 JloGanosa T.B. IIpaBoBoe monoxenue peGerka B Poccun n Benuko6putanni (AHIIIHE): TEOPETHKO-IPABOBOI
aHau3 : TUCC. ... KaHI. opua. Hayk / Jlobanosa T.B. — Ya, 2006. — C. 32.
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KUBOPOXKJEHUSI YEJIOBEYECKOE CYIIECTBO NPUOOpPETaeT MNPaBOCIOCOOHOCTh U
cTatyc peOeHKa.

Takum o00pa3oM, B HOPMAaTUBHO — TMPABOBBIX aKTax M HOPUAMYECKOU
JUTEPATYpE MOJA «PEOCHKOM» ClEeNyeT MOHHMATh YEJIOBEYECKOE CYIIECTBO OT
POXKJIEHHUS IO IOCTHXKEHUS] COBEPILICHHOJIETHS.

OpHako B HEKOTOPBIX ClIydasx, K IHoHATHIO "pebenok" ("metn") MOKHO
OTHECTH HE TOJIBKO HECOBEPIIEHHOJIETHUX, HO U COBEPUICHHOJETHUX JIMIL. Tak, B
Koucrutyrnuun PO ynomuHaeTcst o TpyI0CMOCOOHBIX JETSAX, HOCTUTIIHUX BO3pacTa
18 et (u. 3 cr. 38), B CemeitHoM kojekce PD - 0 cOBepIIEHHOJIETHUX JETAX
(ct.cT. 87, 88). CaenoBatenbHO, JieralibHbIe KaTeropuu "netu" u "pedeHOK" UMEIoT
pPa3IMYHYI0 OTPacCiECBYI0 MPHUHAMICKHOCT U  yHOTPEONAIOTCS Kak s
0003HaYEHUsl IOPUIUYECKH NPHU3HABAEMOW CBS3U C POJMUTENSIMU, TaK U C LIEJIBIO
yKa3aHusi Ha BO3pacTHble TpaHunbl Jjuill (1o 18 m;er). B  rpaxkmanckom
3aKOHOAATEIbCTBE JAHHBIE TEPMHUHBI TAaKKE HCHOJb3YIOTCSI HEOJIHO3HAYHO
(manpumep, ct.cT. 1088, 1142, 1149 I'K PD).

OTtmeTnM, 4YTO COOCTBEHHO Tpa)kJaHCKO-TIPaBOBOM craTyc peOeHKa
ONPENEIAECTCS TAKUMH MTOHATHUSMU, KaK "HECOBEPLIEHHONIETHUI" 1 "MaJONeTHUN'" .
OpHako cieayer OTMETHTh, YTO TJIABHBIM KPUTEPUEM NPUUUCICHUS JIMIAa K TON
WM MHOM MX YKAa3aHHBIX KaTEropuMl SBIKETCA €ro  BO3pacT: MOJ
HECOBEPILIEHHOJIETHUM MMOHUMAETCS TPAKIAHUH OT POXKIACHUS U 10 TOCTHXKEHUS
uMm 18 ner (cr.ct. 26, 28 'K P®), moxg manoneTHUM - JUIO, HE JOCTHUTIIIEE
Bozpacta 14 mer (m. 1 cr.28 I'K P®). Bo3pactHas rpaHuiia Mexay 3TUMU
rpynnaMd M HMX TEPMHUHOJIOTHYECKOE 0003HaYeHHE OOYCIOBJIECHO BBEACHUEM
CHEUHUAIBHOTO TEPMHUHA «MAJIOJIETHUI», KOTOPBIM BIEPBBIE YETKO 3aKPEIJIEH
MMEHHO B TPaXJIaHCKOM 3aKOHOAATENIbCTBE.

AHanM3upys IEUCTBYIOIIEE 3aKOHOAATEIBCTBO, MOKHO CJlI€NIaTh BBIBOJI, YTO
3aKpEIICHHUE 32 HECOBEPIICHHOJIETHUMHU COOTBETCTBYIOIIMX TEPMHHOJOTHYECKUX
0003HaYEHUN CBS3aHO C BBIJIEJIEHUEM B 3aKOHAX OIPEAEJICHHBIX BO3PACTHBIX

I'PYII HECOBEPIIEHHOJIETHUX YYACTHUKOB IIPABOOTHOLICHUM.
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OCHOBBIBasiCh Ha pe3yJbTaTax MPOBEACHHOTO HWCCIEAOBAaHUS, MpeiaraeM
CIIEyIOIIee OMNpEeICeHUe MPAaBOBOTO CTaTyca HECOBEPUICHHOJETHETO — 3TO
UCTOPUYECKH CJIOKMBIIASsICSI CUCTEMa IpaB, CBOOOA M 00s3aHHOCTEH YelloBeKa ¢
MOMEHTa POXKAECHUS 10 JIOCTHXKEHUSA |8-TeTHErO0 BO3pacTa, YCTAHOBIICHHBIE C
Y4ETOM €ro HPaBOBBIX OIPAaHUYEHHUN U OCOOCHHOCTEH €ro IOPUIMYECKON CBS3H C
POIUTEISIMH WM WHBIMU 3aKOHHBIMH MTPEICTABUTEISIMH.

Takum oOpazom, 0000mmIas W3NOKEHHOE B JaHHOM maparpade, MOXKHO
BBIJICJIUTH CIIEAYIOIINE 0COOEHHOCTH MPABOBOT'0 CTaTyca HECOBEPIICHHOJIETHETO:

- NOJ] TOHITHEM «PEeOCHOK» CJeIyeT TOHUMATh YeJIOBEYECKOe
CYIIECTBO C MOMEHTA POXKACHUS JIO JIOCTHKCHUS UM COBEPIIICHHOJICTHS;

- TIOCKOJIbKY  HECOBEpIICHHOJETHUN  SIBISIETCA  IICHUXOJIOTUYECKH,
(U3NOJOTHYECKN U COIMAILHO HE3PENBIM, TOCYAAPCTBO HAJEISET €ro MEHBIINM
«HAaOOPOMY TPAB MO CPABHEHUIO C COBEPUICHHOJICTHIMU JIUIIAMH;

- HECMOTpS Ha TO, YTO MPABOCIIOCOOHOCTH MPU3HACTCA B PaBHON Mepe
32 BCEMH TIpaxlIaHamM, B OOJIBIIMHCTBE CJIy4aeB, BBHJY HEIOJHOW
JIeeCIIOCOOHOCTH HECOBEPIICHHOJIETHUX, MHOTHE WX TIIpaBa OT UX HUMEHHU
OCYIIECTBIISIIOTCS WX  3aKOHHBIMH  TIPEACTABUTEIISIMH, JIMOO  3aKOHHBIC
NPEJCTaBUTENM  KOHTPOJMPYIOT  OCYIIECTBICHHE  HECOBEPIICHHOJICTHUMHU
HEKOTOPBIX X TPaB;

- HOPMBI POCCHUHCKOTO 3aKOHOAATEIbCTBA, KOTOPHIC PErYIHPYIOT MPABOBOEC
MIOJIOKEHHE HECOBEPIICHHOJIETHETO, PACIIONIOKEHBI B MHOTOYHCIICHHBIX MPABOBBIX
aKTaX, KOTOpbIE HMEIOT  pa3jM4YHYI0  OTPACICBYIO  IPUHAIJICIKHOCTb.
CrnenoBatesbHO, MPABOBOM CTATYC HECOBEPIICHHOJICTHETO SIBJISICTCS CIICIIHATBHBIM

(MEXKOTpPACIIEBBIM).
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2.2 KTACCUPUKAIIUA ITPABOBBIX CTATYCOB
HECOBEPHIEHHOJIETHUX

Krnaccudukaiys mpaBoBOrO MOJOKEHUS «HAILIETUBAET HA OOECIEUCHHE HX
peanu3alyy, Ha BOCIIMTAHME M IOOUIPEHHE JIMYHOCTH B JEJl€ aKTUBHOIO
VICTIOB30BAHNS IPHHA/UICKAIINX CyOBEKTY IPaB» .

B.M. CpIpbIX neauT npaBOBbIE CTATYChl JIAYHOCTA HA OCHOBAaHUM HOPM IIPaBa,
MPEIOCTABISIONINX COOTBETCTBYIOLINE IPaBa M 00s3aHHOCTH . Tak, OH BBIIENIACT
ITh BHUJOB NPABOBBIX CTAaTyCOB JIMYHOCTH: 1) MEXAYyHapOJHO-TIPaBOBOM; 2)
KOHCTUTYIIMOHHBIN; 3) O0TpaciieBoi; 4) crieliMalIbHbIN U 5) UHANBUIYaTbHBIN.

Kaxxaplif M3 3TUX BHUJOB NPABOBBIX CTaTyCOB TpeOYyeT CaMOCTOSITENIbHOM
xapakTepucTuku. OnpeneneHrue 0COOCHHOCTEN KaXKI0ro M3 YKa3aHHBIX CTaTyCOB
JaCT BO3MO>KHOCTb OINPEAENIUTh MPAaBOBOE MOJOKEHUE TAaKOro CyObeKTa Mpasa,
KaK HECOBEPILIEHHOJETHHM, 00J1aJaloIInid TEM I UHBIM CTaTyCOM.

OcoOeHHOCThIO MPABOBOIO CTAaTyca HECOBEPIIEHHOJETHETO BBICTYIAET HE
TOJILKO BO3pacT, Kak Mbl YyKa3plBaIM B TMpeAblaylieM mnaparpage, HO U
HEOOXOAMMOCTh YYUTBIBaTh TO, KAKOE€ IMOJIOKEHUE OH 3aHMMAET B OOILECTBE, B
CEMbE, B KaKHe IIPAaBOOTHOIIIEHUS BCTYIIAET U T.[I.

MexyHapOIHO-TIPAaBOBOM  CTaTyC HECOBEPLICHHOJETHUX PETYJIUPYETCS
LEJIBIM PSAOM MEXIYHAPOIHO-TIPABOBBIX aKTOB, CPEJIN KOTOPBIX MOKHO BBIEIUTH
MEKIyHAapPOIHbIE aKThI, IEKIAPUPYIOIIXE OCHOBHBIE IIPABA YEIOBEKA U UX 3aLLUTY;
MEXKYHAPOJHO-TIPABOBBIE  AKThl, MPOBO3IVIAIIAONIME TIpaBa JE€TeW U
rapaHTUpPYIOIIME OCOOYyI0 3allUTy JeTeil B Ype3BbIUaWHBIX CHUTyalUsiX, U

MCKAYHAPOJHO-IIPABOBBIC AKTBI, KaCarOmUECsa OTIIPABJICHHUA IIPABOCYAUs B

8 Burpyk H.B. OCHOBBI TEOpHH TIPABOBOTO TOJIOKCHHS JTHYHOCTH B COLMAIMCTHYCCKOM OOIIECTBE | Y4eOHHUK /

H.B. Butpyk. — Mocksa : Hayka, 1979. — 229 c.

19 Cripbix B.M. Teopusi rocynapcTsa u mpasa: yueGHuk / B.M. Chipbix. — Mocksa : Octurmudopm, 2012. — 704 c.
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OTHOIIEHUM HECOBEPIICHHOJETHUX U OOpaIlleHHus C HECOBEPIICHHOJECTHUMU
OCYKICHHBIMU

Hauano mpuBeneHH0 HalMOHAIBHOTO 3aKOHOJIATENIbCTBA B COOTBETCTBHUE C
HOpPMaMU MEKYHAPOJHBIX aKTOB OBLIO MOJIOKEHO 3aKPEIICHUEM TOJIOKEHUS O
MIPUOPUTETE MEKIYHAPOAHOTO MpaBa HAJl HAJHAIUOHAIBHBIM. B cOOTBETCTBUU CO
ct. 15 Koxctutynuu P®, "oOmenpusHaHHbICE TPUHLIMIOBI W  HOPMBI
MEXIYHApOIHOrO IpaBa U MEXAyHapoaHble HoroBopbl Poccuiickon denepannu
SBJIIIOTCSL COCTAaBHOM YacThbIO €€ MPABOBOWM CUCTEMBI", TaKUM OOpa3oM, HOPMBI
MEKIyHApOJIHOTO IpaBa BBICTYIAIOT Oo0Jee MPUOPUTETHHIMU B CPaBHEHHUH C
POCCHUMCKHUM 3aKOHOJATENbCTBOM. Ha OCHOBaHMM yKa3aHHBIX IIOJIOKEHUU
Konctutyniun P® ¢ ydyeroM MEXIyHapOIHBIX CTAaHAAPTOB B POCCHICKOM
3aKOHOJATEIbCTBE IMOCTENEHHO (OPMHUPYETCS IMPaBOBasi OCHOBA OOECHEYEHUS
mpaB peOeHKa.

[Ton KOHCTUTYUHOHHO-NIPABOBBIM CTaTyCOM HECOBEPIIEHHOJIETHETO CIEAYET
MOHMMAaTh COBOKYMHOCTh rapaHTupoBaHHbIX KoHcturynueir PO npas, cBobon u
oOs3aHHOCTEM  JMIla, HE  JocTUrmiero Bo3pacta 18  jer.  OOmwmii
(KOHCTUTYIIMOHHBIN) CcTaTyCc peOEHKa COBIAIAeT C OOMIUM (KOHCTUTYIIMOHHBIM)
CTaTyCOM Y€JIOBEKa U IPaK/IaHUHA.

B mnonoxenmsx Koncturymun P® mnonstus "pebenoxk" u  "mern"
HETMOCPEJCTBEHHO YIOMUHAIOTCA TOJBKO B 4YEThIpEX CTaThsix: B CT. 7
coJieprKallled HOPMbI O MOJJEPKKE CEMbU, MATEPUHCTBA U JIETCTBA; B CT. 38,
KOTOpasi 3aKperuisieT 00s3aHHOCTh TOCYAapCTBA U POAUTENCH 3a00TUTHCS O JACTSX;
B cT. 39, coaepxailieil HOPMBI O COLMAJIBHOW 3alllUTe JAeTed; B CT. 43,
yCTaHABJIMBAIOMICH TMMpaBO Ha oOpa3oBaHue. B ocTambHBIX HOpMax peOeHOK
MoApa3yMeBaeTCsl B KayeCcTBE CYObEKTa MPABOOTHOIICHUN U BKIIOYAETCS B

TepMUHBI "TpakaaHuH", "KaKabIi".

20 . .

Konosanosa U.A. CobitoneHre MEXAyHapOAHBIX HOPM M JEHCTBHE POCCHIICKOTO YroJIOBHO-IIPOLECCYaIbHOTO
3aKOHOJIATENILCTBA B OTHOIIEHHH HecoBepiueHHoneTHHX / M.A. KonoBanoBa // HoBbIH ropuauueckuil »ypHasl. —
2014.-Ne2. - C. 8.
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B nensx omnpenemeHuss mpaBOBOro craryca HecoBepuieHHosietHero JILH.
JlertsipeBa mpeiaracT CIeAyONIyo KIacCu(pUKalui0 KOHCTUTYLIHOHHO-TTPAaBOBbBIX
HOpM~:

1. KOHCTUTYIIMOHHO - TpaBOBbIE HOPMBI, KOTOPHIE PACKPHIBAIOT MEXaHU3M
COIIMAJIbHOM NOJINTHKY B HHTEPECAX JIETEM;

Anamm3 Koncturynuu PO no3BosiieT caenaTh BBIBOA O TOM, YTO CTpaTErus
rocyapcrsa B JaHHOM HAIIPaBJICHUU JIEKHUT 4Yepe3 OOECeueHHUE MOANECPKKU
CEeMbH, MaTepUHCTBA U JieTcTBa (4. 2 cT. 17 KoHctutynuu PO).

2. KOHCTUTYIIMOHHO - TMpPaBOBbIE HOPMBI, KOTOPbIE HEMOCPEACTBEHHO
3aTparuBalOT HECOBEPIIEHHOJETHUX, KAK 0COOBIX CYOBEKTOB IPABOOTHOIICHHI;

B maHHOM ciydae pedb HIET O MOJOKEHUSAX, KOTOPbIE YCTAaHABIMBAIOT, YTO

3a00Ta O JETAX, UX BOCIHUTAHUE - PaBHOE MPABO U OOS3aHHOCTH poauTeneu (4. 2
ct. 38 Kouctutyuuu P®), a Takke HOpMa, 3aKpeIuisioiias, YTO MaTEpUHCTBO,
JIETCTBO U CEMbsl HAXOAATCS 1Mo/ 3amuToi rocyaapersa (4. 1 cr. 38 Koncruryuu
P®). Opnako crnemyer 3aMeTUTh, 4YTO JETH HE OOO3HAYEHbI B KadyeCTBE
CaMOCTOSITENILHOTO CyOBEKTa MPaBOOTHOILEHUH, @ pacCCMAaTPUBAIOTCS COBMECTHO C
POJIUTENSAMU, CEMbEN, MATEPUHCTBOM,;
3. KOHCTUTYIIMOHHO-TIPABOBBIE HOPMBI, KOTOPBIE PETJIaMEHTHPYIOT IIpaBa,
CBOOO/IBI, 3aKOHHBIC MHTEPECHl M OOSI3aHHOCTH JUYHOCTH. TepMuH "Kakmbli'",
ynotpebnsiemblid B ria. 2 Koncrurynum P®, paBHbIM o00pa3oM 3aTparuBaer
IPaBOBOM CTATyC U B3POCIbIX, U JIETEH.

Takxke cieqyer OTMETHTb, 4TO B mpeamOyne dDenepasbHOrO0 3aKOHA OT
24.07.1998 N 124-®3 "OO OCHOBHBIX TapaHTHUSX TpaB pedbeHka B Poccuiickoii
Oenepanuu’ COAEPKUTCS MOJIOKEHUE, COTIIACHO KOTOPOMY IpaBa U 3aKOHHBIC
MHTEPECHl  HECOBEPILICHHOJETHUX  npeaycMorpensl  Koncrturynmein  PO.
CrnenoBaTenbHO, HECOBEPIICHHOJIETHUN TakKe HMEeT NpUCyIIHe JIo0oMy
rpaxxaanuny Poccutickoit @enepanuu mpaBa u ¢cBo0obl. OTHAKO MOXKHO CHENIaTh

BbIBOJI 0 TOM, uTo KoHctutynusi PO He B mosHOM oObeMe pemraeT Te 3ajayd,

2t Jlerrspea JLH. KOHCTHTYLHOHHO-IIPABOBEIC HOPMBI Kak CIoco0 (HKCAlMM IpPaBOBOrO — CTaTyca

HecoBepiieHHoseTHero // Koncrurynmu Poccuiickoit @enepammu 20 neT: mpobieMbl pealn3alii U MePCTICKTHBBI
passutus: COOpHUK MaTepralioB Beepoccuiickoit HaydHO -TipakTHYecKoi koHpepeniuu. - Boponex, 2013. - C. 22.
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KOTOpBIE CTOSIT Tepe] HeH KacaTeabHO OOeCledYeHusi MPaBOBOTO CTaTyca
HecoBepiIeHHoIeTHer0. C Ipyroil CTOpOHBI, WCIIONB30BAHUE TAaKUX CJIOB, Kak
CKXKBIN TPaKIaHUHY, «KaXKIbIH Y4eJI0BEK», KOTOPhIS, pa3yMeeTCsl, OTHOCATCS U K
HECOBEPIIICHHOJICTHUM, IO3BOJISET HaM TOBOPHUTH O TApAaHTUSAX PABHOMN 3alllUTHI
mpaB Jit000r0 yeoBeKa, HE3aBUCHMO OT BO3PACTHBIX ITPU3HAKOB.

XapakTepHbIMU  TIpU3HaKaMu  oO0mero  (KOHCTUTYIIMOHHOI'O)  cTaryca
SIBJITFOTCSI €70 CTAOMJIBHOCTh M YCTOMYHBOCTh. CTaOMIBHOCTh KOHCTUTYIIMOHHOTO
cTaTyca HECOBEPIIEHHOJETHUX 3aBHUCUT OT TOTO, HACKOJIBKO OH COOTBETCTBYET
(hakTUYeCKUM OOIIECTBEHHBIM OTHOIIICHUSIM.

OtpacneBoii craryc peOeHka (rpa)kaaHCKO-TIPAaBOBOM, CEMEHHO-TIPABOBOM,
aJMUHHUCTPATUBHO-TIPABOBOM U JIp.) 3aKPEIUICHbI B COOTBETCTBYIOIIUX OTPACIIAX
POCCHUMCKOT0 IIpaBa.

CnenuanbHbIN, WM POJIOBOM, CTATyC OTpa)kaeT CHEIU(UKY OTACIbHBIX
KaTeropuil JIIOJICH, B HAIlEeM Clydae — HECOBEPIICHHOJIETHUX, KOTOPHIE MOTYT
UMETh OTJACIIbHBIC JOMOJHUTEIbHBIC CYOBCKTUBHBIE TIpaBa W OOS3aHHOCTH.
OCHOBHBIM IPABOBBIM JIOKYMEHTOM MEKIYHAPOJIHOIO 3HAYEHUS, TIe 3aKpeIicH
CHEIUAIbHBIA  CTaTyC HECOBEPIICHHOJETHETO, SIBJISETCS, TPEXKIE BCETO,
KonBenmus o mpaBax peGeHKa.

AHaIM3UPOBAaB  POCCHMCKOE  3aKOHOJATEIbCTBO,  MOJXKHO  BBIJICITHUTH
CJIETYIONTYO KJIaCCU(UKAITUIO MTPABOBBIX CTATyCOB HECOBEPIICHHOJICTHETO:

1. 110 BO3PAaCTHOMY KPUTEPUIO — CTaTyCBI MaJIOJIETHETO |
HECOBEPIICHHOJIETHETO B Bo3pacte oT 14 ngo 18 ner.

2. B 3aBUCUMOCTH OT 0ObeMa [eeClOCOOHOCTH — CTaTyChl IOJHOCTHIO
HEJICECIIOCOOHOTO,  MMEIOMIET0  YaCTUYHYKHO  JIEeCIOCOOHOCTh,  HMMEIOIIETO
HETOJIHYIO JIEECIIOCOOHOCTh, IMOJHOCTBIO JIEeCITOCOOHOTO JIMIA, HE JOCTHUTIIETO
COBEPIIICHHOJICTHS.

3. M0 COIUMAJLHOMY HAa3HAYCHUI0 — TMOJUTHYECKUA UM  COIMAIBHO-

SKOHOMMYECKUN CTATYChI, CTATyC JIMYHOU CBOOOIBI U T./I.

18



4. [0 CUTYyallMOHHOMY OCHOBAHHUIO — CTaTyC HECOBEPIIIEHHOJIETHETO, KOTOPbIN
HaXOJUTCS B TSXKEIOW >KU3HEHHOW CUTYyallUM U CTAaTyC HECOBEPIICHHOJIETHETO,
KOTOPBIN HAXOJUTCS B HOPMAJIbHOM >KM3HEHHOMN CUTYalUU.

Crnmcok  KmacCH(pUKAMKM  CICIHUAIBHBIX  MPABOBBIX  CTAaTyCOB  HE
MCYEPIIBIBAIOIINM, TOCKOJIBKY CYIIECTBYIOT U MHOTHE JIPYTUE OCHOBAHMUSI.

OnHuM U3 BUJOB CIEIMAIIBHOTO CTaTyca SIBISAETCS HACIeACTBEHHO-TIPABOBOU
CTaTyC HECOBEPIICHHOJIETHETO, TMOJI KOTOPbIM IOHUMAETCS COBOKYIHOCTh
00CTOSITENIBCTB, KOTOpPHIE OMPEACIAIOT HACIEeICTBEHHO-TIPABOBHIE BO3MOKHOCTHU
pedenka B PD u ero o0s3aHHOCTH: HACJIEICTBEHHASI TPAaBOCYOBEKTHOCTh pEOEHKA,
pPOAMBIIETOCS B TIOJHOM M HEMOJHOW ceMbe, peOeHKa, OcCTaBIIerocs 0e3
MOTICYCHUsI POJUTENICH, TOJIKHUHYTOrO PEeOEHKA; YCBHIHOBJIECHHOTO peOeHKa; ero
HACJICJICTBEHHBIC HMYIIECTBEHHBIE IpaBa; €ro HACJIEACTBEHHbIE OO0S3aHHOCTH;
GbopMBl  OCYIIECTBJIICHHMS]  HACIEACTBEHHBIX TIPaB; oxXpaHa U  3aluTa
HACJIC/ICTBEHHBIX IIPaB U Ip.>

A Takke, KaXIblii peOeHOK KaK JIMYHOCTh, YEJIOBEK U TPa)KJaHWH 00JajgaeT
WHIUBUTyaJIbHBIM TIPABOBBIM CTATyCOM.

OCHOBHBIEC KaTErOpUM JIETEN yKa3aHbl B Pa3IUYHBIX MPABOBBIX akTax. B HUX
Takke  CPOPMYJIHPOBAHBI  OMpENETICHHBIE  TOHSATHS,  XapaKTepU3YIOIINE
OCOOCHHOCTH TIOCTOSIHHBIX WJIA TPOMEKYTOUYHBIX COCTOSIHMM, B KOTOPBIX
HaxoaAuTCs peOeHok. Bce »3To CcBUAETENBCTBYET O MHOrooopasuu cdep
OOIIIECTBEHHOMN U3HU, B KOTOPHIX yUaCTBYIOT JETH, a TAKXKE YCJIOBHUH, KOTOpPbIE
OKa3bIBAIOT BJIIMSHUE HA UX MTPABOBOE MOJIOKECHHE.

Hanpumep, B ®@enepanbHom 3akoHe oT 24 wutons 1998 r. N 124-03 "O6
OCHOBHBIX TrapaHTHsX mpaB pebenka B Poccuiickoit deneparnuu’ CyiiecTByeT
nepeyeHb Pa3IMYHbIX KaTeropuit aeted W 13 BUAOB MPaBOBBIX PEKUMOB, B
KOTOPBIX MOTYT MpeObIBaTh JETH: JIETH, HAXOJSANIUECS B TPYIHOM >KHU3HEHHOU
CUTYalluH; JCTH, OCTaBIIMeCs 0€3 MOTEUYCHHs] POJUTENCH; NeTH-UHBAIUIbI; JIETH,

MMEIOIINE HEJOCTAaTKU B MCUXUYECKOM U (WJM) (PU3UYECKOM Pa3BUTHH; JETH -

22 N
Kacarkura A.1IO. OcyimecTBieHre HacleICTBEHHBIX MpaB pebeHka B Poccuiickoit depepanuu: AucC. ... KaHI.
topua. Hayk / Kacatkuna A.1O. - Mockga, 2014. - C. 76 - 77.
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KEPTBBI BOOPYXKEHHBIX M MEXHAIIMOHAJIBHBIX KOH(IMUKTOB, 3KOJOTUYECKUX U
TEXHOT€HHBIX KaTacTpod, CTUXUMHBIX OencTBUN U Ap. JlaHHBIN nepedyeHb JOHKEH
YUUTBIBATHCS IPU PACCMOTPEHUH NPABOBOTO MOJIOKEHHSI pEOCHKa.

IIpoGneMbl TPaBOBOTO CTAaTyca HECOBEPIIECHHOJIETHETO OIPEAEIAIOTCS
HEJOCTAaTOYHBIM 3aKOHOJATEIBHBIM yperyiaupoBaHueM. B Hacrosmiee Bpems
IPAaBOBOM  CTAaTyC  HECOBEPILIEHHOJIETHETO HyXAaerci B 3(P(PEKTHUBHOM
TOCY/IapCTBEHHOM IOPUAMYECKOM MeXaHu3Me 00eCredYeHUs W 3allUThl, JJIS Yero
HEOOXOJMMO TPUBECTH B COOTBETCTBUE C HOPMaMU MEXAYHapOIHOIO IpaBa
POCCHIICKOE 3aKOHOJATENBCTBO, B TOM YHCIIE YCTPAHUB MPOOEIbI U MPOTUBOPEUUS

B HOpMaxX HATMOHAJIBHOI'O IIpaBa.

CO6JIIOI[CHH€ MCXKAYHAPOIHbIX HOPM HW IIPHUBCACHUC HAIWOHAJIBHOI'O
3dKOHOIATCIILCTBA B COOTBCTCTBUC C MCKAYHAPOIAHBIMH CTaHAAapTaMHU - OCHOBHOC
O6H3aT€HBCTBO, IIPUHUMACMOC TOCYJapCTBOM Ha ceos npu IMnoANMNCaAHUU
MCIKIYHAPOAHBIX COTJIAILICHUH. HpI/IBGI[CHHe HallMOHAJIBHOI'O 3aKOHOAAaTCJIbCTBA B
COOTBCTCTBHUC C MCKAYHAPOJHO-IIPAaBOBBIMUA HOpMaMH HaIpaBJICHO Ha

obOecreueHue COHHaHBHOﬁ CIIpaBCAJINBOCTHU IJII HCCOBCPIICHHOJICTHHUX.
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2. TIPABOCIIOCOBHOCTB U AEECITOCOBHOCTb
HECOBEPHIEHHOJIETHUX KAK HEOBXO/IMMBIE ITPEAIIOCBIJIKH
NX YHACTHUA B I'PAXKIAHCKUX ITIPABOOTHOIIEHUAX

2.1 TPAXKJAHCKASA IPABOCIIOCOBHOCTD
HECOBEPHIEHHOJIETHHUX

[Tox nmpaBoCyOBEKTHOCTHIO TOHUMAIOT COIIMAIBHO-TIPABOBYIO BO3MOXHOCTD
CyOBeKTa OBITh YUaCTHUKOM TPaKJIaHCKUX IMpaBooTHOIIeHuH. [1o cBoeil cyTu oHa
npeiCcTaBiseT coOoi mpaBo o0OIIero TUIA, OOECIEYEHHOE TOCYyIapCTBOM
MaTepUabHBIMU U Opuaudeckumu rapantusmu. S.P. BebGepc B cBoux
UCCIICIOBAHUSIX OTMEUall, 4YTO «IIPaBOCYOBEKTHOCTb BBIpA)KaeT MpU3HAHUE
rpakJIaHMHA B Ka4eCTBE CYOBhEKTa MPABOOTHOIICHUH, a TAK)KE KBAUTU(UKAIUIO €ro
B Ka4eCTBE CYOBEKTa WU BO3MOXKHOTO CYOBEKTa KOHKPETHBIX CYyOBEKTHBHBIX

. 23
paB ¥ 00s3aHHOCTEM» .

[IpaBOoCyOBEKTHOCTh HEJOMYCTUMO paccMaTpuUBaTh Kak MPUPOKIECHHOE
CBOMCTBO KOHKPETHOT'O JIMIA, ITOCKOJBKY HCKIIOYUTEIBHO TOCYyNApCTBO B JIMLE
CHEHHUAJIBHBIX KOMIIETEHTHBIX OpPraHOB OINPENEIISIET, HA KAKOM OCHOBAHUU, NIPH
KAKUX VYCIOBHUSIX M B PE3yJIbTaT€ COBEPILICHUS KAKUX JEHCTBUU CYyOBEKTHI
IpUOOPETAIOT U OCYILECTBISIOT TPaXKJaHCKHE IpaBa, CO3JAIOT U HUCHOJHSIOT

IrpaXIaHCKHC O6$I3aHHOCTI/I, TOJIBKO OHO KOMIICTCHTHO HaaCIuTh nx

2 Kupndenko O.B. OrpanudueHue neecioCOOHOCTH TpaXiIaHWHA B CBS3U C MCUXHYECKUM paccrpoiictBom / O.B.
Kupuuenxko // CoBpemennoe mpaso. - 2014. - Ne 2. - C. 93 - 98.
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CIIOCOOHOCTHIO MMETh MPaBa, a TAKKE UCIOIHATH 00s3aHHOCTU. COOTBETCTBEHHO,
00BeM TMPaBOCYOBEKTHOCTH OIPEACIACTCS SKOHOMHUYECKUM U TOJUTHYCCKUM

CTPOEM TOCyIapCTBa.

HpCI[HOCBIJIKaMI/I )41 COCTaBHBIMH JacCTiaMHU Fpa}KIIaHCKOﬁ

HpaBOCY6’b€KTHOCTI/I SABJIIOTCA HpaBOCHOCO6HOCTL u ,ZIGGCHOCO6HOCTI) Cy6’I)GKTOB.

B nanHoM maparpage paccMOTpUM IPaBOBYIO MPHUPOAY MPABOCIOCOOHOCTH
U OCOOCHHOCTH TPABOCIOCOOHOCTH B OTHOIICHHM HECOBEPIICHHOJIETHUX.
[TonsaTHE «IPABOCIOCOOHOCTEY» XapaKTEpU3yeT CyOBheKTa MPABOBBIX OTHOIICHUH,
HaJIM4ue ONPEACIIEHHOTO ITPAaBOBOr0 CTaTyca, MO3BOJSIOIIETO €EMY y4acCTBOBATh B
obopore. [lo muenuto B.®D. SIkoBieBa, oHA «MOXXET OBITH IIMPE WU YXKE B
3aBUCUMOCTH OT TOTO, KAaKOB Kpyr OTHOIICHUH, CYOBEKTOM KOTOPHIX B

) 24
COOTBCTCTBHUHU C ACHCTBYIOIIUM IIPAaBOM MOJKCT BbICTYIIATb JIAILIO» .

Tak, B cT. 17 'K P® nano nonsTHe onpeneneHus: MpaBOCIOCOOHOCTH Kak
CHOCOOHOCTH HMETh Ipa’kJaHCKUE MpaBa U HECTU OOS3aHHOCTH, IPU3HABAEMOH B
paBHOW Mepe 3a Bcemu TrpaxnaaHamu. (ClienoBaTenbHO, HECOBEPIICHHOJIETHUE
UMEIOT TaKyl0 K€ IPaBOCIOCOOHOCTh, YTO M BCE OCTajJbHBbIE CYOBEKTHI IpaBa.
OpHako 3TO HE O3HAYaeT, YTO 00OBEM KOHKPETHBIX CYOBEKTHMBHBIX MPAB KaXKIOTO
rpaxKJ1aHrHa paBeH 00beMy IpaB APYroro rpaxJaHuHa, paBHBIM SIBISIETCS 00beM
BO3MOXKHOCTEM MMETh Takhe MpaBa HE3aBUCUMO OT KOHKPETHOro oObeMa IpaB U
oOs3aHHOCTEM KOHKpeTHoro usuna. I[losTomy, Hampumep, Koraa TrpakIaHUH
IPOU3BOAUT OTUYXKACHUE MPHUHAJICKAIIEr0 €My HMYyIecTBa JHO0 CyJ 3TO
UMYIIECTBO KOH(PUCKYET, HE MPOUCXOJUT HHUKAKUX H3MEHEHUH B COAEp>KaHUU
PaBOCHOCOOHOCTU TpaKJaHWHA, KOO KPOME OCTABIIMXCS Yy HEro MpaB Ha TO WM

WHOE UMYIIIECTBO OH B JIIOO0H MOMEHT MOKET NMPUOOPECTH HOBBIE.

[TpaBOCTIOCOOHOCTH HEOTACIUMA OT CAMOTO CYIIECTBOBAHUS YEJIOBEKA U HE
3aBUCUT OT COCTOSIHMSI €TrO 3/I0POBBS, BO3pacTa, WU HWHBIX CBOWMCTB, TakXKe HE

3aBUCHT OT TOIO MOJKET MWJHM HET YeJOBEK CaMOCTOSITEIbHO COOCTBEHHBIMU

* Yacraoe npaBo: npobiieMbl Teopun U mpakThku / A.O. becnanos, [u np] ; otB. pen. F0.®. becnanos. — Mocksa :
IIpocmekt, 2016. - 144 c.
22



JEHCTBUSIMU OCYILECTBIAThH MpaBa, KOTOpbIe eMy mpuHajuiexar. OIHaKo ciexyer
OTMETHUTb, 4YTO HENb3s JeJaTh BBIBOJ O TOM, OYIATO IpPaBOCHOCOOHOCTH -
€CTECTBEHHOE CBOMCTBO 4e€JIOBEKa, MOAOOHO 3peHHto, ciayxy Hu T.1. OHa
npruoOpeTaeTcst He OT MPUPOJBI, a B CUIy 3aKOHA, €€ MOXXHO OXapaKTepHU30BaTh
Kak OOIIEeCTBEHHO-IOPUIUYECKOE CBOICTBO, ONPEACICHHYIO IOPUAUYECKYIO

BO3MO)KHOCT1325.

MoMeHTOM  BO3HUKHOBEHHS MPaBOCHOCOOHOCTH  SIBIETCA  MOMEHT
poxnaenus: udenoBeka (m. 2 cr. 17 'K P®). Onnako Oonbinasi 4acTh IMpas,
MpUHAICKAINX PeOCHKY OT POXKIIEHHUS, MOXKET OBITh OCYIIECTBIIEHA TOJBKO IO
JOCTHXKEHHH HMX 00JlafjaTeieM OIpeAeeHHOro Bo3pacta. B gaHHOM ciydae
HarJIsHO MPOSIBIISIETCS Takas O0COOEHHOCTb, COTJIaCHO KOTOpOH
MPaBOCIOCOOHOCTh TPATUIIMOHHO XOTSI M BO3HUKACT C POXJICHUS, HO C
JOCTH)KEHHEM pEOEHKOM OMNpPENIEIEHHOTO BO3pacTa OHA pacIIUpSIETCs, MEHSETCS
no o00beMYy U COJECpPKAHUIO, OTMAEIbHBIE DJIEMEHTHl KOTOPOM OTIMYAIOTCS

JTUHAMUKOM.

OnHako CyIIECTBYIOT HEKOTOpbIE CHOpPHBIE BOMPOCHI OTHOCUTEIBHO
ONpEJENeHUs] MOMEHTa BO3HMKHOBEHHS NPaBOCNOCOOHOCTU. OJIHU aBTOpPHI
[0JIaral0T, YTO MPABOCHOCOOHOCTh B HEKOTOPBIX CIIydasX MOKET BO3HUKATh €Il
70 POXACHUS 4esnoBeka. Jlpyrve BbIABUTAIOT CBOIO MO3UIHMIO, COMIACHO KOTOPOU
OTJEJIbHBIE 3JIEMEHTHI MPaBOCIIOCOOHOCTH BO3HUKAIOT HE B MOMEHT POXKJIEHUS, a
NO3XKEe - MO JOCTHKEHUU WM ONPEIEICHHOr0 BO3pacTa M MNPUOOPETEHUS
neecriocoOHocTH. W, HakoHel, TpeThsl TIpyIa aBTOPOB MPHUAEPKUBAIOTCS
JeTajgbHOro OIpeAeseHUs MOMEHTa BO3HUKHOBEHUS npaBocnocoOHocTH. Kaxnas
MO3ULKSA TOCTATOYHO OOOCHOBAaHHA M MMEET 3HAYMMOCTh B MEXaHU3ME 3allUThl

IIpaB U UHTECPCCOB HCCOBCPIICHHOJICTHHUX.

PaccmoTpum Kax1y0 TOUKY 3peHHs 6oJiee moapoOHO.

% Koprees C.M. M36pannoe / C.M. Koprees; mox. pex. I1.B. Kparmenunanko. — Mocksa : Cratyrt, 2012. - C. 73.
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Tak, wucxomss W3 MHEHUS NEPBOM TPYNIbl aBTOPOB, Tpa)xKAaHCKas
MPaBOCIIOCOOHOCTh BO3HUKAET €Ie 10 pOXkACHUs desioBeka. OOIIen3BeCTHO, YTO
IpaKJaHCKOE 3aKOHOAATENIbCTBO 3aKPEIUIieT WHCTUTYT OXpaHbl U HMHTEPECOB
3a4aToro, HO eme He poamBiierocs pebenka. Kak ormewaer P. . BebGepc,
«TIOSIBJICHUE YEJIOBEKa, KaK CyOBbeKTa IpakJIaHCKOTO MpaBa, M, COOTBETCTBEHHO,
€ro IMpPaBOCIOCOOHOCTH B NPHUHIMIE C MOMEHTa POXICHUS HE JIeTacT
BTOPOCTETIEHHBIM ()aKT €ro SMOpPHOHAILHOTO Pa3BUTUS C MOMEHTA 3adaTus [0

26
POXKICHUS» .

[.®. I[lepmeHeBuy, ompeaensis BO3HUKHOBEHHE IMPABOCIOCOOHOCTH
YEJIOBEKa, 3aJaBajicsi BOIPOCOM «CIJIEYET JIU OTHECTH 3TOT MOMEHT K MOMEHTY
3apOXKIEHUS WM MOMEHTY POXICHHSA?» W, OTBEYass Ha JaHHBIA BOIPOC,
paccyx’nail — «HEKOTOpBbIE IIOCTAHOBIICHHS HAILETO 3aKOHOJATEIbCTBA JAIOT
BO3MOXXHOCTh TPENOJIONKUTh, YTO MPABOCIOCOOHOCTh CBs3aHA C MOMEHTOM
3apoxaeHus. Ku3Hb 3apojblllia OXPAHSAETCA YrOJIOBHBIM 3aKOHOM (cT. 1451,1452
VYioxeHuss 0 Haka3aHWM), NPU OTKPBITMM HACIEICTBA 3apOJbIII BJIMSET Ha
nepexoi ero mpaB. Tem He MeHee, cleAyeT NPHU3HATh, YTO MPABOCIIOCOOHOCTH
BO3HUKAET HE paHee, KaKk C MOMEHTA IMOSBJICHUS KUBOrO CYIIECTBAa Ha cBeT. He
3apOJIbIIIL, a POAUBIIMNCS KUBBIM PEOCHOK BIIMSIET HA IOPUIUUYECKUE OTHOIICHUS,
IpUYEM OTO BJIUSHUE OTHOCUTCS K TOMY MOMEHTY, KOTJa OH eIe OblI
3apoabliiiem». ClenoBaTeabHO, POXKICHUE SIBISAETCS HACTOIBKO HEOOXOIMMBIM
YCIIOBUEM JUIsl MPABOCIOCOOHOCTH, YTO TOSIBJIEHHE MEPTBOrO peOEHKa JIMIIEHO
IOpUJIMYECKOTO 3HAUYEHMS, M 3apOJAbIIl PAcCCMaTPUBAETCA KaK HUKOTJa He
cyliecTBOBaBIIMM. Eciaum peOEHOK pOAWICS KUBBIM, OH TE€M CaMbIM IpHOOpe
PaBOCHOCOOHOCTh, Ja)Xe €ClIM BCKOpE IMOCIe pOXACHHUS yMmep. ITo

00CTOSITEIHCTBO UMEET OOJIBIIIOE 3HAUYCHUE B HACJIEICTBEHHOM IpaBe. Poccuiickoe

% Be6epc S1.P. IIpaBocyGBbEKTHOCTD IPaskIiaH B COBETCKOM IPakIaHCKOM M cemeiinoM mpase / SI.P. Bebepce. — Pura :
3unarne, 1976. — C. 105.
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3aKOHO/IATEJIBCTBO HE TPEOYET, YTOOBI peOCHOK POJUICS HE TOIBKO KUBBIM, HO U

27
OBLIT CITIOCOOHBIM K KH3HU .

K.®. Bombd paccmarpuBaeT 3MOpPHOH KakK 4YEJIOBEYECKOE CYIIECTBO,
HMMEIOIIIEE CaMOCTOSITENIbHYIO KU3Hb. TakKe, MO €ro MHEHHWIO, HE CYIIECTBYET
OOJIBILION pa3HUIIBl MEXIY 3a4aThiM pPEOCHKOM M HOBOpOXACHHBIM. IIpaBa
3a4aToro pedeHKa BOCHPUHUMAIOTCA KaK TNpeJABapUTEIbHbIC WM YCIOBHBIC,
CJIeI0BaTEIbHO, MPABOCIOCOOHOCTh €ro TaKXe sBIsSeTCs yciaoBHOH. Ilpu sTom
Takasi MPaBOCHOCOOHOCTh CUMUTAETCS OTPAHUYCHHOM, HETOJHOW WJIM YaCTUYHOM,
MOCKOJIbKY 3auyaTblii, HO €Il¢ HE POJMBIIHMKHCA peOCHOK 00Ji1alaeT HE BCEMU

28
IpaBaMH M He CIIOCOOeH 00J1aaTh 00S3aHHOCTAMU .

Taxxe S1.P. Bebepc oTMeuaeT, 4To, HECMOTPS Ha TO, YTO 3apOAbILI SBIISAETCA
BO3MOXKHBIM ~ OyIylmuM CyOBEKTOM TMpaB, B CBSI3M C YEM BO3HUKAET
HEOOXOJMMOCTh COXpPaHUTh €My HEKOTOpbI€ MpaBa Ha Cilaydaill ero poxaeHus,
paccMaTpuBaTh €ro B KadyeCTBE MPABOCIOCOOHOIO BHUAMTCS HEBO3MOXKHBIM.
«I[IpaBociOCOOHOCT M CYOBEKTHBHBIE IpaBa MOIYT BO3HUKHYTH TOJBKO ¥y

29
peanbHO cyuiectByromiero cyorekra»” . Ilo muenuto C.H. bpartyce, 3apoaplin He
MOXET OBbITh CYOBEKTOM TIpaBa. 3aKOH OXpaHsSeT JHIIbL IpaBa OYIyIIEro

BO3MOYHOTO CyOBeKTa .

S1.P. Bebepc Takke paccMarpuBaeT nmojjo0HOe obecrieueHrne mpas Oy IyIiero
CyOBeKkTa Kak o0co0Oro HMHCTUTYTa OXpaHbl, HE IMpPU3HAaBasi BO3HUKHOBEHHE
NPaBOCIIOCOOHOCTH Yy 3a4aToro, HO eme He poxauBmierocs pebdenka. Ilo ero
MHCHHIO, OXpaHseMble Ui OYAyIIero CyObeKTa IMpaBa, €Ile HE BO3HUKIH Kak
CYOBEKTHUBHBIC IMpaBa. «3aKOHOAATEIBCTBOM JIUIIIb TapaHTUPYIOTCS Oyaylue
IpaBa, KOTOPHIE MOTYT y HETO, KaK y CyObeKTa MpaBa, BOSHUKHYTH B OyAyIIeM IIpH
YCJIOBHHU, €CJIH OH POJUTCS JKUBBIM. [IpemycMOTpeHHasi 3aKOHOM OXpaHa TpaB U

UHTEpPECcOB OyaylIero cyobeKkTa mpana .. GaKTUYECKH SBISETCS 0COOBIM FOPUINKO-

7 epmmenesny I'.®d. YueGHuK pycckoro rpaxaanckoro npasa / I.®. IllepmreneBnu. — Mocksa : Crapk, 1995. - C.

62.

% Bonbd) K.®. Teopus 3apoxaenuii / K.D. Bonsd). — Mocksa : Akagemus sayk CCCP, 1950. — 638 c.

# Be6epc SI.P. Ykas. cou. C. 107.

% Bparycs C.H. CyGbexts rpaxaanckoro npasa / C.H. Bparycs. — Mocksa : T'oc. M31-Bo fop. mmr., 1950. - C. 51.
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TCXHUYCCKHUM MCTOJ0M (bl/IKcaHI/II/I HJIM COXPAaHCHHA BO3MOXKHbBIX CY6’BCI(TI/IBHBIX

o o 31
IIpaB Ha ClIy4au, CCJIN 3a4aTbIn pC6CHOK POOAUTCA ) KUBBIM)» .

CoriacHO BTOpPOMY MOAXOAY K OIpPEAEIIEHUI0 MOMEHTAa BO3HHUKHOBEHUS
PaBOCHOCOOHOCTU CYIIECTBYET ClieM(PUKA MPABOCIIOCOOHOCTH POAUBIIUXCS, HO

CHIC HC JOCTUTTIHUX JOCTATOYHOI'O YPOBHA HCI/IXO-(l)I/I?sI/I“IeCKOﬁ 3pCIIOCTH n}oneﬁ.

Kak ormeuan C.H. Bparycb, B HEKOTOpPBIX Cly4asix TpakKJaHCKas
IPaBOCIOCOOHOCTh BO3HUKAET HE C MOMEHTA POXKICHUS, @ C MOMEHTA JIOCTUKECHUS
ONPENEIICHHOTO Bo3pacTta. B cBA3M € O3TUM B IOPUAUYECKON JUTEPATypeE
Ipeaaraioch pasjinyaTh OOIIYI0 MPABOCIOCOOHOCTb, KOTOpasi BO3HUKAET C
POXKJICHHUS, U CIIEHUATBHYIO MTPAaBOCIIOCOOHOCTh, BO3HUKAIOIIYIO OJJHOBPEMEHHO C

I[GGCHOCO6HOCTI:IO.

Kpapuyk C.C. nwuier, 4YTo NpaBOCIOCOOHOCTh TpaklaH BO3HUKAET C
MOMEHTa POXJACHUSA, OJIHAKO €€ COJACpKAaHHE H3MEHSIETCI B 3aBHUCHUMOCTH OT
BO3pacTa, JOMOJHSISCh HOBBIMH JJIEeMEHTaMH. /[l TpaBUILHOTO TOHUMAaHUS
MPABOCIIOCOOHOCTH U €€ CoJepKaHus HEoOXOAUMO pa3jinuyaTh BO3HUKHOBEHUE
IIPABOCIIOCOOHOCTH B JBYX aCHEKTaX — B LEJIOCTHOCTU U B OTHOIIEHUU KaXKJOTO €€
J]IEMEHTa B OTHEIBHOCTH . VIMEHHO C MOMEHTAa POXICHHS TDAKIAHHH B
OpUHIMIE 00JaaeT CHOCOOHOCTBHIO BBICTYHaTh CYOBEKTOM OOJBIIMHCTBA
IpaXIaHCKUX HMMYIIECTBEHHBIX IpaB M 00s3aHHOCTEH: MpaBa COOCTBEHHOCTH,
HACJICICTBEHHBIE TIpaBa W MHOTHE Jpyrue IIpaBa, KOTOphIE HE TpeOyIoT

00s13aTeJIbHOTO JINYHOT'O COBEPILICHUS IOPUINYECKUX ICUCTBUH.

HpI/IBHaHI/Ie yeJIoBeKa CIIOCOOHBIM CaMOCTOSITEIbHO HMETH IIpaBa H
00s3aHHOCTH C MOMEHTA POXKACHUA — O3TO INPU3HAHHUC PCAJIbHBIX O6H_I€CTB€HHBIX
0THOH.I€HPII>1, B KOTOPLIX YCJIIOBCK MOKCT YYAaCTBOBATL KakK CaMOCTOSITCIILHBIN
CY6"[>6KT C MOMCHTa CBOCTO pO)KI[eHI/IHSS. Taxxe IMPpU3HAHUC YCIOBCKaA CITOCOOHBIM

CaMOCTOATCIIbHO HUMCTL IIpaBa H 00s3aHHOCTH C MOMEHTA POXACHUA HMCECT

3 BeGepe S1.P. Vkas. cou. C. 108- 109.
¥ Be6epc S.P. Ykas.cou. C. 103
% Tam xe. C. 101
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OrPOMHOE MPAKTUYECKOE 3HAYEHHE I 3alUThl MPaB M OXPAHAEMbBIX 3aKOHOM
uHTepecoB. Eciam ke B cuwily Bo3pacra yOpaTb HEKOTOpPBIE D3JIEMEHTHI U3
COJIEpKaHUsl MPaBOCIIOCOOHOCTH HECOBEPLIEHHOJETHETO, TO OyJIeT UMETh MECTO
HapylICHWE MPUHIMIIA PAaBEHCTBA U PaBHOW MPaBOCIOCOOHOCTH BCEX TpaklaH,
WIN yIIEMICHHE WX IpaB M HHTepecoB>’. B maHHOM ciydae peub HAET O
BO3HUKHOBEHUU MIPABOCIIOCOOHOCTH KaK (akT, YTO HE UCKIIIOUAET BOBHUKHOBEHUE

OTACJIBHBIX €C 3JICMCHTOB ITI03KC - HC ¢ MOMCHTA POXKICHUA.

N3 conepxanus npaBocriocooHoctd (18 'K P®D) mMoxHO caenath BBIBOI,
4TO HEKOTOpBIC IPABOBBIC BO3MOXKHOCTH HECOBEPIICHHOJIETHETO MOTYT OBIThH

OCYHICCTBJICHBI TOJIBKO C MOMCHTA BO3HHKHOBCHHA I[GGCHOCO6HOCTI/I.

Otnuunoe ot MHenusi BeOepca P.A., Yinosuuenko T.FHO. mpemnoxuna
CIIEyIOIllee - HECOBEPIICHHOJIETHUE MMEIOT MPABOCIOCOOHOCTh B HEIMOJHOM
ooreMe. OHM He 0051aal0T TOM CIIOCOOHOCTHIO 00JIa]aTh BCEMU NpaBaMU H
00s3aHHOCTSIMH, KOTOPBIE MOTYT OBITh OCYIIECTBICHBI TONBKO JIUYHO U
MCIIOJIHGHUE KOTOPBIX HE MOXET BO3IAraThCi HA APYrHX JHI-. OXHAKO,
MPaBOCIIOCOOHOCTBI0O OHM BCE K€ MOTYT oOnanath. [lo MHeHHIO YIO0BHYEHKO
T.1O., cnenyer ormeruts mnpotuBopeurie HopMm ['K P®, B coorBerctBum ¢
KOTOPBIMH, C OJHOW CTOPOHBI, MPEAYCMATPUBACTCS OOIIee TMOJIOKEHUE O
BO3HUKHOBEHUU IPABOCIIOCOOHOCTH C MOMEHTa POXKICHHsS, C APYrod CTOPOHHI,
CYIIIECTBYIOT TaKue CIIy4au, KaKk 3aBeniaTesibHasi MPaBOCIOCOOHOCTb, /I KOTOPO

npcamnuncalbl UHBIC ITOJIOKCHHUA O BOBHHUKHOBCHHUHN HpaBOCHOCO6HOCTI/I.

Takum 00pa3om, HENMB3sT HE COTJIACUTHCS C CYIIECTBYIOIIMM B FOPHIMYECKON
JUTEpAType MHEHHWEM, COTJIACHO KOTOPOMY ITPaBOCIIOCOOHOCTh BO3HHKAET C
MOMeHTa pokneHus. OpHAKO JaHHOE YTBEPXKICHHE HE B  IOJIHOM OO0BeMe
OXBaTBIBACT BCE OCOOCHHOCTH COJEpKaHUS TPaKIAHCKOW IPAaBOCIIOCOOHOCTH,

IMOCKOJIBKY HCKOTOPBIC JJICMCHTBI COACPIKAHUS HpaBOCHOCO6HOCTI/I MOT'YT OBITH

** Bebepc S1.P. Vkas. cou. C. 68
35 .
Ynouuenko T.1HO. mpaBocmocoOHOCTh GU3MYECKUX JIUI] 10 TPAKIAHCKOMY TpaBy : aBTOped. AuCC. ... KaHI.
topua. Hayk / Y mosudenko T.1O. - Poctos-Ha-/{ony, 2003. - C. 9.
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OCYHICCTBJICHBI JIMIIb ITOCJIC NJOCTHIKCHUA HCCOBCPIICHHOJIICTHUM OIIPCACIICHHOIO

BO3pacTa.

Taxxe, MOXHO OTMETHTh, YTO MPABOCIOCOOHOCTH — A3TO BO3MOXHOCTb
o0iafgath ONpeAeJeHHBIMH IpaBaMH, a He camu mpaBa. ClieoBaTeNbHO, B
JEHCTBUTENLHOCTH TPABOCMOCOOHOCTh caMa 1O cebe HHKakoro Ojara He
IPEIOCTaBIISICT, MOCKOJBKY SBIISCTCS JIMIIb IPaBOM HUMETh MpaBo. Hemb3s
TpeboBaTh YTO-THOO, OCHOBBHIBAsCh TOJBKO Ha MPaBOCIIOCOOHOCTH, KpOME Kak

IIPpU3HAHUA OBITH PaBHOIIPpAaBHBIM YJICHOM O6HICCTBa.

[IpaBoCcTIOCOOHOCTH SIBJISIETCSL TTPABOM B BHUJE BO3MOKHOCTU HMMETh TpaBa,
HO OTHIOIb HE CYOBEKTUBHBIM TMpaBOM. CyOBEKTHUBHBIM TIPABOM SIBISICTCS
MpEOCTaBICHHAs] KOHKPETHOMY CYOBEKTY HOPUIUYECKUMU HOPMaMHM B LEJAX
yIOBJIETBOPEHUSI €r0 UHTEPECOB MEPAa BO3MOKHOTO (JI03BOJICHHOTO) MOBEJCHUS B
MIPaBOOTHOIICHUH, OO0eCredeHHas: KOPPECHIOHIUPYIONIEH 00S3aHHOCTHIO JIPYroro

36
CY6T>€KTa IIPAaBOOTHOIICHHA U I'apaHTUPOBAHHASA I'OCYAapCTBOM .

Paznuuve npaBOCOCOOHOCTM M CYOBEKTHUBHBIX IIpaB MOJYEPKUBAJIOCH
MHorumMu ucciegosatensimu. Tak, C.H. bparycem ormedanoch, 4To B coJepKaHUE
MPaBOCTIOCOOHOCTH  BXOAWUT He  (akThueckoe oO0JaJaHWe TpaBaMH |
00s3aHHOCTSIMHU, a JIMIIb CIMOCOOHOCTh K TakoMmy obOnamanuto. Kak H3BeCTHO,
MPaBOCIOCOOHOCTh €CTh JIMIb HEOOXOIMMOE YCJIOBHE ISl MpaBooOiagaHus,
MpUHAIIeKAIIAs KaKIOMy CyOBEeKTy TpaBa aOCTpakTHas BO3MOXHOCTh HWMETh
JT00bIe PU3HAHHBIC 3aKOHOM TIpaBa M 00S3aHHOCTH, HEOOXOUMAast TIPEATIOCHUIKA

37
CyOBEKTUBHOTO MpaBa” .

M.M. ArapkoBbIM IpeAnoJiarajioch, YTo 00JIalaHke MOJTHON IpakIaHCKON

HpaBOCHOCO6HOCTBIO O3HAYaeT BO3MOXKHOCTH HMMETh JIFOObIE OCHOBAaHHBIC Ha

% 'paues B.B. K noustuio o6ssarensctsa / B.B. Ipaues // 3akow. - 2015. - Ne 6. - C. 141 - 150.
% Benomoxkur A.JO. K BOmpocy O TEOPETHYECKOM M MPAKTHUECKOM 3HAYCHHH TMOHATHA TPaKIAHCKOIR
npaBocrnocooroctr / A.JO. Benonoxkus // Poccuiickast rocturust. - 2014. - Ne 6. - C. 10 - 13.
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3aKOHE IMpaBa U OOS3aHHOCTH, HO HE 0003Ha4yaeT (aKTUYECKOro OOagaHus

38
KOHKPCTHBIMU CY6’B€KTI/IBHI>IMI/I nmpaBaMu .

O.A. KpacaB4uKOBBIM YTBEpKJaJl, YTO MPABOCIOCOOHOCTh SIBIAETCS HE
paBOM, a MUMEHHO CIIOCOOHOCTBHIO, BO3MOXXHOCTBIO 00J1afiaTh CyOBbEKTUBHBIMU
npaBaMd M 00si3aHHOCTAMH. IIprueM npaBOCHOCOOHOCTH MPEACTABISIET COOOM

39
CYMMApHOC BbBIPAXXCHUC IIPaB, HOCUTCIICM KOTOPBIX MOXKCT OBITH CY6’bCKT .

Haxe CTOPOHHUKAMHU paccMOTpeHHUs IPaBOCIOCOOHOCTH KaK
CyOBbEKTUBHOTO TMpaBa TMOAYEPKUBACTCS, YTO MPABOCIIOCOOHOCTh  HEJb3s
CMEIIMBAaTh C OTACIbHBIMU CYOBEKTUBHBIMHU IpaBaMHU, KOTOpPbIE€ BO3HUKIN B

pe3ysbTaTe ee HEMOCPEICTBCHHON PeaTu3allyiH.

[TpaBocrocoGHOCTh JUIsl TpakJaHWHA BO3HUKAWOIIAsA, KAaK MBI YXKe
OTMETWJIH, C MOMEHTa €ro POXKIEHHS, UMEETCS y HEro BIUIOTh /0 CaMOH €ro
cmeptu. [IpruueM HEOOXOIMMO yKa3aTh HA TO, YTO OINpPEAEIICHUE TaKUX MOMEHTOB,
KaK pOXKIEHHE U CMEpTh, HAXOJIUTCS BHE IMpPENEJOB MpeIMeTa HOpPUINYECKON
HayKH, T.K. pedb HJET CKOpee O MEIUIIMHCKUX NOHATUAX. [IpaBy ke BakHO
TOJIbKO, YTO IIOCJI€ HACTYIUIEHMsS TOTO WJIM HMHOTO COOBITHUSA, TpaKIaHUHA
MPU3HAIOT POAMBIIMMCS, UMEHHO TOTJa NPHU3HAETCSA, YTO PEOEHOK MpHoOpel

TPaKAAHCKYIO IPABOCIIOCOOHOCTb, TAKKE U C YTPATOH MPaBOCIIOCOOHOCTH.

[Ipekparenue MpaBOCIOCOOHOCTH CBS3BIBAETCS CO CMEPTHIO TPaXKJTaHHUHA.
OnpeneneHne MOMEHTa CMEPTH COOTHOCHTCSI CO MHOTUMH  Pa3JIMYHBIMU
METUITMHCKIMH U TIPABOBBIMH BOIIPOCAMH, K TIPUMEPY, TAKUMH, KaK BO3MOKHOCTH
M0 W3BSATHUIO OPTaHOB B IENISAX TPAHCIUIAHTAIMU. TakK, BBIAEISIETCS COCTOSHUE,
UMEHYEMOE KIIMHUYECKOW CMEPThIO, OCOOCHHOCTHIO JAHHOTO COCTOSTHUS SIBISICTCS
TO, YTO OTJEJbHBIE OpraHbl YeJioBeKa (TOJOBHOM MO3r, Cepile) MepecTaroT
paboTarh, OJHAKO HE HCKIIOUYEHAa BO3MOXKHOCTH BIOCIEIACTBUU BOCCTAHOBUTH

’KM3HECIIOCOOHOCTD OopraHu3ma. Taxkxe BBIICISACTCA €IIe OJHO COCTOsAHUC,

*® I'paxxnanckoe mpaso: B 2 1. / C.C. Anekcees [u ap] ; mox pen. b.M. 'onrano. — Mocksa : Cratyt, 2016. - T. 1. -
C. 284 - 285.
¥ Crenanos C.A. I'paxpanckoe mpago : yue6uuk / C.A. Crenanos // Usxn. 2-oe. — Mocksa : Ipocrekr, 2016. - C.
122.
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KOTOpPO€ MUMEHYETCsI OMOJIOTMYECKOM CMEpThIO, B MPOLIecCe KOTOPOM MPOUCXOAUT
HEeoOpaTUMOE YMHUpPAaHHE OpraHM3Ma dYeloBeka. Takum o00pa3oM, MOMEHTOM
IIPEKpaICHUS IpaKJaHCKON IPaBOCIOCOOHOCTH clenyeT  IpU3HATh
OMOJIOTMYECKYIO CMEpPTh, IMOCKOJBKY NPH KIMHUYECKOM CMEPTH CYLIECTBYET
BEPOATHOCTh K  BO3BpPAUICHMIO K  JKU3HECNOCOOHOCTH.  ['pakaaHckas
IPABOCIOCOOHOCTh  MPHOOpPETAaeTCss TpakIaHWMHOM OJUH pa3, TaKke U

MMPCKpamacTCsa TOJIBKO OAUH pa3s.

Hukaknx u3MeHeHHI He MpeTepreBaeT MpaBoCIOCOOHOCTh TpaKJaHUHA U B
cllydasx OOBSIBICHUS CYIOM TIpaxaaHuHa ymepumiuM. [Ipu BBIHECEHHHM TaKOTO
pelieHusl CyJ UCXOAUT HE M3 JOCTOBEPHBIX (PaKTOB O CMEPTU TpaKIaHUHA, a U3
OPEINOJIOKEHNUsI O €ro BO3MOXHOM cmeptu. I[loatomy, XOTs mpaBOBbIE
NOCJIEACTBUSI TAaKOTO PELICHUs] Takue *e, Kak M IpU CMEpPTH TpaxkaaHuHa (B
YaCTHOCTH, NPOUCXOJUT OTKPBITUE HACIEJCTBA), €ro MPaBOCHOCOOHOCTH JMOO
OpOoAODKAET  CYLIECTBOBaTb JO MOMEHTa (DaKTHMUECKOHM cMepTd  Jubo
IpeKpaTUiach emie 70 BBIHECEHUS CYJIOM COOTBETCTBYIOLIETO pELIeHHs (eciu

40
rpakJIaHMHA HA CAMOM JIeJIe HET B KUBBIX) .

Takum 00pa3oM, MCXOIs U3 TOTO, YTO BCE (PU3MYECKHE JUIA 00JaaaroT
paBHOM MPaBOCIIOCOOHOCTHIO, JIUIA, HE JOCTUTILINE COBEPIICHHOJIETHETO BO3pacTa,
HE MOTYT CUMTAThCS HMCKIIOYEHUEM M3 JAHHOIo oOIero mpaBuia. MoOMEHTOM
BO3HUKHOBEHHUSI TPAaBOCIOCOOHOCTH MPHU3HAETCS MOMEHT pOXJAEHHUS peOeHKa.
Haunnass ¢ MoMeHTa pOXJIEHHSA, Yy HECOBEPIIECHHOJETHETO BO3HHUKAET
MOTEHIIUAJIbHAS BO3MOKHOCTh OBITh HOCHUTENIEM CYOBEKTHBHBIX TMpaB U
IOPUAMYECKUX O0S3aHHOCTEH, YTO SBJSIETCS Ba)XXHOW MPEANOCHUIKON ydacTus B
IPAKIAHCKUX U MHBIX NPaBOOTHOMICHUSX. OJHAKO ClieayeT OTMETHTh, YTO caM
dakT poxaeHus: pedeHKa HE 03HAYaEeT, YTO Y HETO BO3HUKJIIA MPABOCIIOCOOHOCTH B
NOJHOM  oOBbeMe,  MOCKOJIbKY  HEKOTOpbIe  DJIEMEHTBl  COJEep>KaHUs

MPABOCIIOCOOHOCTH MOTYT OBITh OCYIIECTBJICHBl HECOBEPIICHHOJETHUM JIUIIb

0 Ceprees A.IL. I'paxpanckoe mpaso. T. 1. / Ceprees A.IL, Toncroii FO.K. - M3x. 4-oc., mepepa®. u morr. - Mockea
IIpocmekt, 2005. — C. 277.
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nocjIic AOCTHUKCHHUA HM OIIPCACICHHOTO BO3paCTa W IHIPU HAJIWYHUU Y HCTO

COOTBCTCTBYIOLICTO o0beMa I[CCCHOCO6HOCTI/I.

2.2 TPAXKIAHCKAS JEECIOCOBHOCTD
HECOBEPIIEHHOJETHUAX

Cornacno ct. 21 'K P® cnocoOHOCTh CBOMMH JEHCTBUSIMU MPUOOpETATh U
OCYUIECTBJISTh TpaKJaHCKUE I[paBa, CoO3/aBaThb Uil ce0s TpakIaHCKHE
O0S3aHHOCTH W HCHOJHATh UX (Tpa)kgaHCKas JdeecrioCOOHOCTb) BO3HUKAET B
MOJTHOM O0BEME€ C HACTYIUJICHUEM COBEPILICHHOJICTUSI, T.€. MO JOCTIXKEHUU 18-
JeTHero Bo3pacTa. JlpyruMu cioBaMM, AJii TOro, 4TOOBI 00danaTh MOJHOU
J1eecriocOOHOCTBIO, TPaXkKIaHUHY HEOOXOAUMO HE TOJIBKO OCO3HAHUE U MOHMMAaHUE
3HAYCHUS] CBOMX  JEHUCTBUM, HO W JIOCTHXKCHHE OIpejeeHHON (U3nIecKon
3peNOCTH M HEOOXOAMMOTO  BO3pacTa, JJig [OJYYEHHUS  BO3MOXKHOCTHU
OCYUIIECTBJISATh IIPEIOCTABICHHBIE €MY 3aKOHOM IpaBa U 00SI3aHHOCTH.

OO11en3BecTHO, YTO B KayecTBE CyOBEKTOB IpaBa MOTYT BBICTYNAaTh H
HecoBepuieHHOJIeTHUE rpaxkaaHe. B 'K P® B oTAenbHBIX CTaThAX 3aKPEILICHBI
HOPMBI O JI€eCITIOCOOHOCTH HECOBEPIICHHOJETHUX: CT. 26 «J/leecnocobHOCTh
HECOBEPIIICHHOJETHNX B Bo3pacte oT 14 go 18 mer», cr. 28 «J/leecmocobHOCTH

MajojeTHux». (CorjaacHo BBIICYKA3aHHBIM  HOpMaM, HCCOBCPIICHHOJCTHHC
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00J1a1at0T OMPEAEICHHBIM 00BEMOM JIEECITOCOOHOCTH.

B cooTBeTcTBUM € rpakAaHCKUM 3aKOHOJIaTE€ILCTBOM, HECOBEPIICHHOIETHUE
JIEJSITCS Ha JBE BO3PACTHBIE TPYIIbI, JJII KOTOPBIX YCTAHOBIIEH pa3HbId 00beM
orpanuueHus aeecnocoOHoctu. K nmepBoil rpyIine OTHOCATCS JiMila B BO3PACTE 110
14 ner (ManoyieTHHE), KO BTOPOH - Juiia ot 14 1o 18 net (HecoBepIlIeHHOJIETHHE).
K rpyrire ManosieTHUX JIMIl TaKKe OTHOCATCSI U JIETU B Bo3pacTe 10 6 net. Panee
COTJIACHO TPaXKJAHCKOMY 3aKOHOJIATENbCTBY, MAJOJICTHUE MOTJM COBEpIIaTh
omnpenesieHHble caeiaku ¢ MoMeHTa poxiaeHus (ct. 14 'K PCOCP). Onnako B
cootBeTcTBUM C AedcTByomuM 'K PO (. 2 ct. 28 'K P®), manonetnue moryt
CaMOCTOSITEJIbHO COBEPILIaTh MEJIKHUE OBITOBBIE CACJIKU TOJBKO MO JOCTHXKEHUU 6
net. CnenoBaTenbHO, JETU B BO3pacTe 10 6 JIET HE MOTYT COBEpIIATh HUKAKHUX
IOPUJINYECKN 3HAYUMBIX JeUCTBUM. [IpsAMOro ykaszaHWss Ha 3TO B 3aKOHE HE
COACPKUTCS, OJHAKO TAaKOW BBIBOJ BbITEKaeT u3 M. 2 cT. 28 'K P®. Takxe, no
MHEeHUIO0 aBTOpoB KommeHnTtapusa k mepsoil ywactu 'K P® nox pemakuumeit B./I.
KaprnoBuy, mnpoBefeHHOE KOJEKCOM BO3pPAaCTHOE [IeJICHWE BHYTPHU TPYIIIbI
MaJloJIeTHUX AeTed 10 6 netr u or 6 no 14 ner, koTopble MOTYyT COBEpIIATh
OTPENICNICHHBIA KPYT CHIEJIOK, MO3BOJSET CJlieNlaThb BBIBOJ, YTO MAaJIOJIETHHE B
BO3pacTe A0 6 JIEeT SBISIOTCS MOTHOCTHIO HEJAEECITOCOOHBIMH.

Tak, HecoBeplieHHOJETHHE B Bo3pacte oT 6 1o 14 ner (MmasoneTHue),
corimacHo 1. 2 cT. 28 I'K P®, BrpaBe camOCTOSTENBHO COBEPIIATH CIEAYIOLIUI
KPYT CIEJIOK: MEJIKHE OBITOBBIE CIENKH; CIIETTKU, HAIPaBJICHHBIC Ha 0€3BO3ME3/IHOE
MOJIy4Y€HHUE BBITOJBI, HE TPeOYyIOIIUe HOTAPUAIBHOTO YIAOCTOBEpPEHUs JHOO
rOCYJapCTBEHHOM pETUCTpallMM; CACJIKHA II0 PACHOPsHKEHUIO  CPENICTBAMHU,
MPEAOCTaBICHHBIMIA 3aKOHHBIM TMIPEACTABUTENIEM WM C COTJIACHUSl MOCIEIHETO
TPETHUM JIMIIOM ISl OTMPEACICHHOW e WM JJIsl CBOOOJHOTO PacHopsHKEHUSI.
Bce ocTtanbHbIEe COETKH MOTYT COBEPIIATHCS OT MMEHU MAJIOJETHUX TOJBKO HMX
POAUTENH, YCBIHOBUTENH, ONIeKYHBI (T1. 1 c¢T. 28T'K PD).

[Ipoananu3upyeM  Kaxayl CIEJIKy, KOTOPYH BIIpaBe COBEpIIaTh
MaJIoJIETHHH, O0JIee IeTaJbHO.

Tak, HecoBeplIEeHHOJIETHUN B Bo3pacte oT 6 10 14 jieT MOXET COBEpLIUTh
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MEJIKYI0 OBITOBYIO cAenky. OpHako TrpaxAaHCKUM 3aKOHOJATEIbCTBOM HE
3aKPETUICHO TOHSTHE «MEJKOW OBITOBOM caenkuy». OIHM aBTOPHI MOJ MEIKUMHU
OBITOBBIMH C/IEJIKAMH MOHUMAIOT «CIIENKH, KOTOPbIE COBEPIIAIOTCS HAa HEOOBIIYIO
CyMMY 32 HQJIMYHBIM PAaCUET, MCHOJIHSIEMBIE MPU WX 3aKIIOUYCHUU, U HMEIOIIUE
LeNBbI0  YAOBJICTBOPUTh JIHYHBIE MOTPEGHOCTH» . IIPUMEpPOM TaKHX CJCIOK
ABJIIETCSl TOKyINKa XJyie0a, MOJIOKA, KaHUEISIPCKUX TOBapoB U T.a. Jpyrue
MOJIaraloT, YTO OJHUM U3 TMPU3HAKOB MEIKOH OBITOBOM CHEIKH SIBISETCS
«COOTBETCTBHUE NOTPEOUTETHCKOTO Ha3HA4YECHUS CHEJKU BO3pacTy
HECOBEPUICHHOJIETHETO U CyMMY crenxm» . Ho cleAyeT Takke oOpaTuTh
BHUMAHUE HA YPOBCHb JKH3HM CEMbUH HECOBEPIICHHOJETHETO, T.K. MEJIKHE
OBITOBBIC CIIETTKU CTAHOBATCS O0Jiee TOPOTHUMHU.

[IpyauMas BO BHHMaHHE TO, YTO COBEPUICHUE CJIEIKH, HE SBIAIOLICUCS
MEJIKOM OBITOBOM, BJICYET HUYTOXKHOCTH CACNKH (cT. 172 P®D), Hafo mojararhb, 4To
1eaecoo0pa3HpiM  ObUIO OBl 3aKpeIyieHMEe B 3aKOHOJATENLCTBE OCHOBHBIX
MIPU3HAKOB MEJIKON OBITOBOM CIIEIIKH.

Tak, OIHM HCCIIEIOBATENN IPEAJIAraloT BbIACIUTh TPU OCHOBHBIX IPU3HAKA
Menkoi ObIToBOM caenku: 1. HesnauurtenbHass cymma cuaenku; 2. BeiToBoM
xapaktep cnaenku; 3. COOTBETCTBUE HE3HAUUTEIBHOM CYMMBI CHEIKH U €€
CyIIECTBA BO3pacTy MajioieTHero. [Ipu 3ToM nmoHnMaHne HE3HAYUTEIBHOU CYMMBI
CHCJIKU «HE MOXET U HE JOJIKHO OBITh OJMHAKOBBIM, TeM OoJjiee - MoABEpPraThCs
dbopmanuzarnu. Menkass ObITOBasi CjAelika BCErjia COBEPINACTCS 32 HAIWYHBIN
pacuer U OOBIYHO MCHOJIHSIETCS MPU CAMOM €€ COBepH_IeHI/II/I»43. Takxe crienyer
OTMETHUTh, YTO MEJIKME OBITOBBIC CACIIKHA MOTYT OBITh COBEPIIIECHBI KaK Ha CPEeACTBa
pebeHKa, Tak U Ha CPEJICTBA POJIUTENICH, YCHIHOBUTEIIS, OTICKYHA.

OTMmeTHM, 4YTO TPEKHEE 3aKOHOAATEIbCTBO JIOMYCKAalO0 BO3MOKHOCTh

COBCPIICHUA MCIIKUX OBITOBBIX CACJIOK TAKXKC JINOaMHu, HC AOCTUTIIINMH INIICCTHU

4 Kommenrapuii k ['paxxnanckomy Konekcy Poccuniickoit denepanmu, yactu nepBoi (mocrareiinsiii) / I.E. ABuios
[m np.] ; oTB. pen. O.H. Canuxos ; 3-e uzn., ucnp., nepepad. u gor. — Mocksa : Konrpakr, Uagdpa-M, 2005. — 1062
c.
® Kommenrapuii k 'paxxnanckomy kozpexcy Poccuiickoit denepanuu, gyactu nepBoii (rmocrareinsiii) / T.E. Adosa,
A.YO. Kabankuna ; 3-e 3., nepepad. u gomn. — Mocksa : Opaiit-U3nat, 2007. — 1060 c.
i Kommenrapuit k ['paxmanckomy konekcy Poccuiickoit @enepamum. YacTh mepBas: ydeOHO-TTPAKTHICCKHI
koMMeHTapuii (moctateinbiii) / A.IT. CepreeBa. Mocksa : Ilpocmekr, 2010. — 922 c.
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net. Taxoit BeIBo MOkHO ObuTO caenath u3 cT. 14 'K PCDOCP 1964 r., xoTopas
yCTaHaBJIMBaja: HECOBEPIICHHOJETHUE B BO3pacTe A0 ISTHAALATH JIET BIPaBE
CaMOCTOSITEJIbHO COBEPIIATh MEJKHE OBITOBBIE clenku. CuuTaeM, YTO 3Ta CTaThs
IPEKHEr0 3aKOHOJATENIbCTBA HE MOTEpsa CBOEH aKTyaJlbHOCTH M B HACTOSILEE
BpEMS.

Celiuac mpu Tmpojaxe TOBAapOB MpPOAABIbI HE BCErJa MHTEPECYIOTCA
BO3pacToM peOeHKa, M 3a4acTyl0 COBEPIIAIOTCS CICIKH MaJOJEeTHUMH, He
JOCTUTIIMMHU 1ecTd JieT. [lomoOHble chaenku 1Mo HOpMaM  JEHCTBYIOLIETO
IPAKJAHCKOIO 3aKOHOJATENbCTBA JIOJDKHBI MPU3HABATHCS HUYTOXHBIMA. Mexay
TEM B IOPUAMYECKOW JIUTEpaType CIpPaBEJIMBO BBICKA3bIBAIOTCS MHEHHUE O TOM,
4YTOOBl pa3peliuTh MAJIOJIETHUM TIpakJaHaM COBEPILICHUE MEJIKUX OBITOBBIX
C/ICTIOK HE3aBHCHMO OT TOTO, ZOCTHIIIN JIX OHH IIECTHIETHEro Bo3pacTa™,

Jpyrast Kateropusi CIEJIOK, KOTOPbIE BIPAaBE COBEPIIATH MAJOJIETHHUE - 3TO
CHIEJIKM, HAIpaBJIeHHblE Ha O€3BO3ME3/IHOE MOJYUYEHHE BBITOJIbI, HE TPEOYyIOIIHe
HOTapUaJIbHOTO YJOCTOBEPEHHUS MO0 roCcyJapCTBEHHON peructpauuu. B nanHom
cllydae pedb HJET O CIAEIKax JAPEHUs, B COOTBETCTBUU C KOTOPBIMHU MaJIOJIETHUI
MOJIy4aeT B JIap KAKyl0 - TO IEHHOCTb. B 4acTHOCTH, K TaKUM CHEJIKaM MO>KHO
OTHECTH MPHHATHE B NOAPOK HIPYIIKH, OACKIBI . ['PaKIAHCKHM KOICKCOM
IpsIMO HE YCTAHOBJEHA IIpEAesibHAas LEHHOCTh IOJApKa, KOTOPBIA MOMKET
CaMOCTOATENbHO MPUHATH MajioyieTHUW. OJHAKO MO0 CMBICIY 3aKOHAa, OHa He
JOJKHA IIPEBBIIIATH Pa3yMHYI0 CTOMMOCTB € YY€TOM BO3pacTa 0J1apsieMoro.

Bobi3biBaeT psg  BONMPOCOB M NMPUMEHEHHWE HOPMBI O MPEAOCTaBICHUU
MaJloJIETHUM B Bo3pacte oT 6 1o 14 gjer mpaBa pacnopsKaTbes
IIPENOCTABIEHHBIMU UM cpeAcTBaMu. HekoTopble aBTOpHI MOJIAararoT, 4TO AaHHas
HOpMa HE HMMEET OOJIbIIOTO 3HAYEHHs, TaK Kak CHEJIKHM IO PpPacloOpsHKEHHUIO
CPEICTBAMM, IPENOCTABICHHBIMU 3aKOHHBIM MPEICTABUTENIEM WJIH C COIJIACHS

MMOCJICOAHCTO TPCTbHM JIMOOM JIJIA OHpGI{GJ’IGHHOﬁ oeim Wik JJId CBO6OI[HOFO

* Bopucor B.B. Bompochl KBaTu(HKALWE CHCTOK, COBEPUIAEMBIX HECOBEPIICHHOICTHHMH TIPAXIAHAMH, M
npoOJieMbl TPUMEHEHHsT HOpM 00 ux HepelctButensHocTH / B.B. Bopucos // Horapuyc. - 2010. - Ne 3. - C. 20 - 23.
* Kommenrapuii k Cemetinomy komaekcy Poccuiickoit @eneparwm / JL.M. ITuenunmnesa — 6-o¢ u3m. nmepepad. u mo01.
— Mocksa : Hopma, Uudpa-M, 2011.
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pacnopsDKEHUsI, MOTYT OBITh OCYIIECTBICHBI MAJOJIETHUM TOJBKO B Mpejenax
KpPyra MEIKHX OBITOBBIX cenok o. Ommako mm. 3 m 2 cr. 28 T'K P® He
OTpaHUYMBAET PACIIOPSHKEHHUE CPEJICTBAMU PaMKaMH MEJIKMX OBITOBBIX CIIEJIOK.

Henp3s He cornmacuthess ¢ MHeHneMm O.I1. ['aBpuiioBa, coriiacHo KOTOpoMmy,
«MaJIOJIETHHE MOTYT CO3/1aBaTh pPE3YyJbTaThl HHTEIUICKTYAJIIbHOW JESTEIbHOCTH
(yTeM CcoBepIlIeHUs IOPUIUIECKUX MOCTYNKOB). Tak, eciii HeCOBEPIICHHOIETHHMI
HapHCOBAJI PUCYHOK MJIM COUYMHUJI CTUXOTBOPEHHE, Y HETO BO3HUKAIOT aBTOPCKHE
npaBa ( raBa 70 'K P®), ecu HecoBepIIeHHOJIETHUN UCTIOJHUII TIECHIO, Y HETO
BO3HUKaeT mnpaBo ucnoiauutens ( rmaBa 71 T'K PD)»?. Hpyroe neno, 4to
CaMOCTOATENIbHAA  pealu3alus yKa3aHHBIX IMpaB  HECOBEPIICHHOJIETHUMH
BO3MO>KHAa TOJIBKO MO JTOCTUKEHUU Bo3pacTa 14 mer.

ManoneTHue  HE  HECYT  CaMOCTOSITENBHYIO  IPaXkJIaHCKO-TIPABOBYIO
OTBETCTBEHHOCTh 33 CBOM JEUCTBUA. VIMyIIECTBEHHYI0 OTBETCTBEHHOCTH IIO
CHEJIKaM MaJIOJIETHETO HECYT €ro POJAMUTENH, YCHIHOBUTEIN WM ONEKYHBI, €CIIU HE
JIOKaXYT, YTO 00513aT€IBCTBO OBLIO HAapyIIeHO He Mo ux BuHe (cT. 28 'K PD).

['MaBHOW OTIMYUTETHLHON YEPTOH CIIETKOCIIOCOOHOCTH HECOBEPIICHHOIETHUX
B Bo3pacte oT 14 go 18 ner sBisieTcss TO, YTO UM MPEIOCTABICHO MPaBO OBITH
YYaCTHUKOM 0Oo0Jiee IIMPOKOTO Kpyra CHIEJIOK B CPaBHEHUU C MAJIOJICTHUMH
JUIAMH, a TakkKe TO, UTO MPU COBEPIIEHWH OOO3HAYEHHBIX  CJEJIOK
3aKOHOJATEIbCTBOM  MPEIyCMATPUBAIOTCA pPa3Hble IPABOBBIE MEXaHU3MBI -
IPUMEHUTENBHO K PSIY CHEJOK JIOMYCKAaeTC UX CaMOCTOATENBHOE COBEPILEHHE,
JIPYTUE MOTYT COBEPIIATHCS TOJIBKO C COTJIACUS 3aKOHHBIX MIPEICTaBUTEIICH.

Orcrona BbITEKaeT mpoOjeMa, CBs3aHHAs C HEOOXOIWMOCTHIO TOJYy4YCHUS
corjacusi 000UX POIUTENICH WM 3aMEHSIONINX WX JIUIAa HAa COBEPIIICHUE CAEIKH. B
m. 2 cr. 26 'K P® npuBeneH nepedeHb CAECIOK, KOTOPbIE JOMYCKAIOTCS A
COBEpIICHUS UMM CaMOCTOSATEJIbHO, HE MOJiy4ass Ha TO COTJIaCUE POJMTENEH,

YCBIHOBUTEJIEH, MOMEUYUTENEH W UHBIX JUL. HecoBeplIeHHOJIETHUE B BO3PACTE OT

46 Kommenrapuit k I'paxpanckomy konekcy Poccuiickoit ®Denepanmum, wactu Tperbei (mocrareiinsiii) / B.M.
T'onrano [u ap.] nox pex. B.B. Kpamennukosoii. — Mocksa : Craryt, 2014. — 510 c.
v T'aBpuior D.1I1. HTe/UIEKTYyaIbHBIE MTpaBa HecoBepueHHoIeTHHX / D.11. I'aBpumos // Xo3siicTBo U mpaso. - 2011.
-N9.-C.57.
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14 no 18 jeT MOryT CaMOCTOSITENbHO PpacHopsiKaTbCsli CBOUM — 3apabOTKOM,
CTUIIEHANEN W WHBIMU JOXOJAaMH, OCYIIECTBISITH IIpaBa aBTOpa JHOO0ro
pe3yibTaTa WHTEUICKTYaJbHOM  JESITeNbHOCTH (IIPOU3BEIACHUN  JIUTEpaTypHl,
HayKH, UCKyCCTBa, n300peTeHus u T.1.). HecoBepiienHoieTHrE B Bo3pacTe oT 14
0 18 7eT caMocTOsATENbHO OCYIIECTBISIOT MpaBa aBTOpa MPOU3BENICHUS HAYKU,
JUTEPATYpPhl WIM HCKYCCTBAa, M300pPETEHUS WA HHOTO OXPAaHSIEMOTO 3aKOHOM
pe3ysbTaTa CBOEH MHTEIUIEKTYyAJIbHON JESTENbHOCTH.

Kax ormeuaer 3.11. ['aBpuiioB, IpUMEHUTEIBHO K aBTOPCKUM IIPOU3BEACHUSIM
3TO 03HAYAET, YTO MOCIIE€ JOCTHKEHUS 14-JIeTHEro0 Bo3pacTa HECOBEPLUIEHHOJIETHUN
caMm ompeaeNisieT cnocod yKa3zaHHsl CBOEro MMEHHU (MOJJIMHHOE HUMsl, MCEBIOHUM
wiu 0e3 yka3aHus UMEHH, T.€. aHOHUMHO), CaM pellaeT BOIPOCHI, Kacaroluecs
IpaBa Ha HEMPUKOCHOBEHHOCTh MPOU3BEACHMS, @ TAKXKE IpaBa Ha 0OHAPOJOBaHUE
IPOU3BENIEHUS, CaM 3aKIIYaeT JIIoOble JOrOBOPHl O pPAacCHOPsDKEHUH CBOUM
UCKIIFOUNTEIBHBIM IIPaBOM, IOJIy4aeT NPUUYMTAIOIIHMECS IO TAKUM JI0rOBOpam
CyMMBl M pacnopspkaercd UMMU. B oTHomleHMH OOBEKTOB MAaTEHTHOrO IpaBa
(u300peTeHuii, TOJIE3HBIX MOJIeNIeH, TMPOMBIIUIEHHBIX 00pa3IoB)  MOCHe
JOCTHKEHHUs BO3pacTa 14 jeT HECOBEPLIEHHOJIETHUN BIIPABE CaM IOAATh 3asABKY
Ha IIOJY4YEHUE IIaT€HTa, BECTH IIEPENUCKY I10 3asiBKE, IOJY4YUTh IIATEHT,
3aKJTFOYATh JTOTOBOPBI O PACTIOPSKCHUH HCKITIOUHTEBHBIM TATEHTHBIM PABOM ™,

HecoBepiieHHONEeTHHE pacCMaTpUBAEMOI KaTeropyuy BIPABE TaKK€ BHOCUTH
BKJIaJIbl B KPEAUTHBIE YUPEXKACHUS M pacrnopspkarbess UMU. OIHAKO €CIIM BKJIAJ
BHECEH HAa HMsI HECOBEPILECHHOJETHEro IPYruM JIMLIOM, HECOBEPIICHHOJETHUMN
MOXET MM pPacHOpsSIUThCA TOJBKO C COTJIACUsl POJUTENS, YCHIHOBUTENS WIU
noneuntens. Takke B COOTBETCTBUM  C 3aKOHaMH O KOOIEpaTHBaXx,
HECOBEPILECHHOJETHUE MO0 JAOCTHKEHMHM UM 16 Jer MOryT cTaThb 4je€HaMu
KOOIIEPATHBOB.

Bce ocranbHble ClIETKA HECOBEPIIEHHOJIETHUE BIIPABE COBEPIIATH TOJIBKO IIPH

HaIWn4Yuu corjiacusa CBOHUX pOJIPITCJ'ICfI, YCBIHOBHTeﬂeﬁ, IIOIICHYUTCIIA (HpO)]aTB nim

8 TaBpunos D.11. Yka3. cou. C. 58.
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KYIUTh UMYILECTBO, IPUHATH WM CAEIaTh MOJIapOK, 3aKIIOYUTh I0TOBOP 3aiiMa U
T.1..). Bonst B clenkax Takoro poja, a Takke B MHBIX JEHUCTBUSX JOJDKHA OBITH
BBIPAXKEHA CaMHM  HECOBEPIIECHHOJIETHUM. Takke C coriacus poauTeNen
(YCBIHOBHTEIICH, MOMEUNTEIICH ) HECOBEPILIEHHOJIETHHM B Bo3pacTe oT 14 1o 18 ner

3aHUMAThCS TPEANPUHUMATENLCKOM aesaTeabHOCThIO (1. 1 cT. 27 'K PD).

YcraHaBinnBas, 4TO HECOBEPIICHHOJIETHUE MOTYT COBEPIIATH CHCJIKU C
coryacusi poauTeNiel, 3aKOH HE MMEET B BUJY HEIPEMEHHOE coryacue o0oux
POIMTENEN: JOCTATOYHO COTJIACHS OJHOIO W3 HHUX, INOCKOJBKY POCCHUHCKOE
CEMEHHOE 3aKOHOJATEIbCTBO MCXOAUT W3 IPUHIMIIA IOJHOTO PAaBEHCTBA IIPaB
pPOIMTENEN NO OTHOLICHHMIO K JETAM. Takoe k€ MpaBWwiIO JEUCTBYET M HA
YCBIHOBUTEIIEH - TpeOyeTcsl corjlacue He 00OUX YChIHOBUTEINEH (€Ciau UX ABOE), a
OJTHOTO M3 HHUX. 3HAYUTEIBHOE YHCIO MCCIIEIOBATEIECH TAKKE pa3leisieT TOUKY
3pEHUs, COIIACHO KOTOPOH HEOOXOAMMO COTIJIaCHh€ TOJIBKO OJIHOIO POAMTENIA, a HE
o6onx.* K mpumepy, B.A. Onedup monaraer, uto cornache oGOMX pojuTeseii
HEOOXOJMMO TOJIBKO B ClydasiX, Korja, Bo-miepBblX, camuMm ['K P® mnpsamo
TpeOyeTcss TakoBoe (a03. 2 m. 1 cT. 27), W, BO-BTOPBIX, €CIM HAJIMIO yIrpo3a

50
HApYLICHHUS [IPAaB U UHTEPECOB YUACTBYIOLIETO B CIEJIKE JIULA .

Cornacue poauTenei, yCbIHOBUTENEN WM MONEYNTENSA, KaK IMTPEAYCMOTPEHO

m. 1 cr.26 TK P®, nomxHO OBITH BBIp@XEHO B NHUCBMEHHOW  dopme.
HecoOntonenne 3Toro TpeOOBaHuUs SIBISIETCS. OCHOBAHUEM ISl IPU3HAHUS CHEIIKH,
COBEPILIEHHON HECOBEPIICHHOJETHUM, He AeicTBUTenbHON (cT. 175 T'K PD).

HekoTtopble aBTOpHI IpeiaratoT CBOM MO3UIUU OTHOCUTEIBHO (POPMBI coracusl.

K npumepy, E.B. JIaT/10B yKa3bIBaeT, UTO cOIiacue JAOKHO OBITh JaHO B

. . 51
TOH ke (opMe, B KOTOpOW JOJDKHA COBEPIIATHCSA CACNKA . XOTEIOCh OBI

4 Muxaiinosa U.A. CornacoBaHue C/IeI0K HECOBEPIICHHOJICTHHUX JIUII: MPAKTHYCCKUE U TEOPETUICCKUE TPOOIEMEI
/ .A. Muxaiinosa // 3akonsl Poccun. - 2015. - Ne 1. - C. 8 - 13.

% Onedup B.A. K BOmpocy 0 CIEIKOCIOCOGHOCTH HECOBEPLICHHONETHUX rpaxcaad / B.A. Omedup // Bmacts
3akona. - 2015. - Ne 3. - C. 205 - 211.

' Jlsrnoe E.B. Cormacme Kak ropuamdecknii (akT B poccmiickoM n Hemenxom mpase / E.B. Ilstmos //
MesxnyHapoiHOe HacTHOe U mmyOnnyHoe npaso. - 2014. -Ne 1. - C. 29 - 32.
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52 .
COTJIACUTHCSI C UCCIENOBATENSIMU ~, BBICTYMAIOUIMMH 32 COXPAHEHHUE MUChbMEHHOU
dbopMbI coriacusi poauTeNiel, MOCKOJBbKY TOJBKO TaK MOXXHO OOECIEYUTh €ro
UJACHTUDUKALIMIO U TPEAyIpeIuTh BO3MOKHBIC Pa3HOINIACHUsS MPUMEHHUTENBHO K

COIJIACOBAHHOW M (paKTHUUECKU UMEBILIEH MECTO CETIKE.

Takke cregyer OTMETHUTH MOJIOKEHHE O Pa3yMHOM CPOKE Jadd COIVIACHS
pOIUTENIEM WM YCBIHOBUTEJIEM Ha COBEPILUIEHUE CIEIKUA HECOBEPIICHHOJIETHUM.
[To oOpa3zHOMYy BbIpaxkeHHIO IpyImibl aBTopoB KommeHTapus k yactu nepsoit I'K
P®, «cTOIb dacTHdHAs GOPMYIHPOBKA»™ OOBICHIETCS HEBO3MOKHOCTBIO YIECTh
BCE MHOrooOpasue CUTyalui, Koraa JUisl Jaud COrjlacHsi Ha COBEPIICHUE CHEIKU
HY’KHO M3YYHTh OOJIBIIOE KOJUYECTBO JOKYMEHTOB, IO3TOMY CIIMIIKOM KOPOTKUMN
CpPOK yCTaHaBIuBaTh ObIO Obl HempaBuiabHO. C Ipyroil CTOPOHBI, CIMIIKOM
IPOAODKUTEIbHBIE CPOKM Jladd Obl MOBOJ TPETbEN CTOPOHE 3JI0YNOTPEONIAThH

CBOMM IIPABOM.

Takum o0pa3zom, 00s3aTeNbHOE MOJyYEHUE COIVIacHsi Ha COBEpILEHUE
HECOBEPIICHHOJIETHUM JIMLIOM CJIEJIKU CBSI3aHO ¢ HEOOXOJMMOCTbIO BOCIIOJHEHUS
€ro HEMOJIHOM JeeCcrnOCOOHOCTH KaK CTOPOHBI CAENKH. [Ipu 3TOM OIHO3HAYHOTO
PETrYIMPOBAHUS YKA3aHHBIX MPOOJIEM IpaKJaHCKOE 3aKOHOJATEIbCTBO HE JIAET,
OOIIETIPUHATBHIX JOKTPUHAIBHBIX  BBIBOJAOB TaKXe HE BbIpaboTaHo. IToO,
0€3yCIIOBHO, MPEMNSATCTBYET MOJHON pean3alii HECOBEPIIEHHOJIETHUMH JIMIIAMHU
CBOMX I'PAKIAHCKUX IIPAB.

HecosepiieHHoleTHUE  YKa3aHHOW  KAaTETOPUM  CaMOCTOSITEJIBHO  HECYT
MMYIIIECTBEHHYIO OTBETCTBEHHOCTh, T.€. OHU IPHU3HAIOTCS JEIUKTOCIIOCOOHBIMHU.
IIpu atom B IlocranoBnenuu Ilnenyma BepxoBHoro Cyna P® or 26 suBaps 2010
r. Nel "O nmnpumeHeHuMM CyJamMu TPaxJaHCKOTO  3aKOHOJATEJIbCTBA,

peryjupyromiero OTHOIICHUA I10 00s13aTeNLCTBAM BCJIICACTBUC IIPUYHNHCHUA BPCaa

*? Bakaesa 11.B. Cornacue Ha COBEpIICHHE CAENKH: pobneMbl u pemenus / 1.B. Bakaesa // 3akomsl Poccun: ombIT,
aHanmus, npakTtuka. - 2014. —Ne 12. - C. 13 - 17.

%3 KommenTapuii k I'paxanckomy komekcy Poccmiickoit ®enepaumu : gacts mepas ot 30.11.1994. N 51-®3
(mocrateitHpiil)  [DnekTpoHHBIH pecypc]. N 51-®3 (mocrarteitnsiii) / Aremkuna H.A. [u ngp.] / CupaBounas
npaBoBas cucrema «Koncynbrantllimocy. — Pesxum pocryna: http://www.consultant.ru.
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YKU3HHU WU 370POBBI0 I'PAXKJIAHMHA'" OTMEYAETCs, YTO MPHU PA3PELICHUN CIOPOB,
CBA3aHHBIX C BO3MELICHUEM Bpe€[a, NPHUYMHEHHOIO HECOBEPUIEHHOJETHUM B
Bo3pacte OT 14 nmo 18 ner, cymamM HaWIEXUT HMCXOAUTh M3 TOTO, 4YTO B
cootBercTBUM € M. 1 c1. 1074 'K P® Bpen noaiexutr BO3MELIEHUIO B MOJIHOM
o0beMe Ha OOIIMX OCHOBAaHMUSIX cCaMUM HecoBepiieHHoJeTHUM (cT. 1064 T'K PD).
Ecnu  HecoBepilleHHOJIETHUNM, Ha KOTOPOrOo BO3J0XKE€HA O0O0S3aHHOCTH  II0
BO3MEIICHUIO Bpela, HE MMEeT 3apaloTKa WM HMMYIIECTBA, JOCTATOYHOTO ISt
BO3MEIIIEHHUSI BpeJa, OO0SI3aHHOCTh MO BO3MEIIECHUIO Bpela MOJHOCTHIO WU
YAaCTUYHO BO3JIaraeTcs CyOCHIUMapHO Ha €ro pojautesiel (YChIHOBUTENEH) WU
ITONIEYUTENIEN, €CIIM OHU HE JOKAXYT OTCYTCTBHE CBOEW BUHBI. lIpuuem stm nuna
JOJDKHBI OBITh NMPHBIIEYEHBI K YYacTHIO B J€Jie B KaueCTBE COOTBETUMKOB. X
00s13aHHOCTb MO BO3MEINIEHHIO Bpeaa cornacHo m. 3 ¢T.1074 I'K P® npekpaiaercs
0 JOCTMKEHUHM HECOBEPIICHHOJIETHUM MpUYMHHUTENEM Bpena 18 jer nubo mo
IpUOOpPETEHUH UM JI0 ATOro TOJHOW JAeecrocoOHOcTU. B ciydae mosBieHus y
HECOBEPILEHHOJIETHET0 JOCTAaTOYHBIX HJisi BO3MEUIEHUS Bpela CPEACTB paHee
JNOCTHXKEHUS. UM 18 JIeT ucnonHeHrne 00s3aHHOCTH CyOCHAMAPHBIMU OTBETUYMKAMU
MPUOCTAHABIUBAETCS W MOXKET OBbITh BO300HOBJIEHO, €CIIM COOTBETCTBYIOILIWE
noxombl mpekpatsrest (m. 15),

Takke cienyeT OTMETUTh O BO3MOKHOCTH BO3HMKHOBEHMS CUTYyalllH, KOI'Ja
HECOBEPILEHHOJIETHUI HEpa3yMHO pacxoAyeT 3apaboTaHHble cpencTtBa. B 3tom
cllydyae 3aKOHHbBIE MPEJICTAaBUTENN JIMOO OpraH OMNEKU U MOINEYUTENbCTBA BIPABE
NPEANPUHATD JACUCTBUS U XOAATACTBOBATh MEpea CyAOoM 00 OTpaHUYECHUH WIIU
JUIICHUH  HECOBEPIIEHHOJIETHETO IIpaBa  CaMOCTOSITENBHO PaCIopsHKAThCs
3apaGOTKOM WM cTHreHauel’. Takke OOpaTHAs CHTYalHs, KOTJa pasyMHOE

pacxoa0BaHHUEC CPCIACTB, 000OCHOBAaHHOE HX BJIOKEHUE ITO3BOJIIIOT pPOAUTEIIAM,

54

O npHMEHEHUM CyJaMH TIPaXXIaHCKOTO 3aKOHOIATENILCTBA, PETYIUPYIONIEr0 OTHOLIEHHS IO 00s3aTelbCTBAM
BCJIE/ICTBYME NMPUUYMHEHNS BPE/a )KU3HHM WM 3J0pOBbIO rpakaanuna : [locranosienue [lnenyma Bepxosnoro Cyna
P® o1 26.01.2010 Ne 1 // Bromnerensr BepxorHoro cyaa. - Ne 3. — 2010.
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YCBIHOBUTCIIAM, IMOIICHUTCIIAIM CTABUTH IICPECA OPraHOM OIICKHW U ITOIICHHUTCIILCTBA
BOIIPOC 0O OO0CPOYHOM HAJACICHHUU HCCOBCPHICHHOJICTHCTO, IIPpHU HaIn4un
NpeaAyCMOTPCHHBIX B 3aKOHC YCJ'IOBI/H?I, I[€€CHOCO6HOCTH B ITIOJIHOM 06’I)€M€, T.€. 00
OMAaHCHIIall1H.

He coBceM moHsITHa 5Oruka pOCCHﬁCKOFO 3aKOHOOATCIsI B BOIIPOCC
OIIPpCACICHUA CY6T)GKTOB 00s13aTeNHLHON JOJIN B HACJICACTBC B 4aCTU, KﬂCEIIOHIGfICH
HCCOBCPIICHHOJICTHUX. I[CJ'IO B TOM, 4YTO HCCOBCPHICHHOJICTHHUC, KOTOPLIC
HpI/IO6p€JII/I ITOJIHYIO I[GGCHOCO6HOCTI), HC JIMIIAIOTCA IIpaBa Ha O6HB&TCJ’ILHYIO

nomto. Takou BeIBOA cienyeT u3 coaepxkanus cT.1149 'K PO.

Tax:xe 3aKOHOM NpeaAyCMOTPCHLBI ABa CiIy4das - UCKIIIOUCHHUSA, KOraa ImojHasd

JIeeCIOCOOHOCTh HACTYINAET paHbliie 18-j1eTHero Bo3pacTa.

B nepBom ciyuae, nuii0, BCTYNHUBILEE B MOPSIKE HUCKIIOYEHUS B Opak 10
noctxeHus 18 ser, mpruoOperaeT 1eecnocoOHOCTh B MOJIHOM 00bEeME CO BPEMEHU
Bcryruienus B Opak (1. 2 cr. 21 'K P®). Cornacho ct. 13 Cemeiinoro koaekca P®
P HaJU4YUM YBAXKUTEJIBHBIX MPUYMH OPraHbl MECTHOTO CaMOYIPABJICHHS IO
MECTy PETUCTpallK 3aKJIIO4YeHHs] Opaka BOpaBe MO MPOCHOE JIMII, KETArUUX
BCTYNUTh B Opak, pa3peliuTh BCTYNUTh B Opak JuiiaMm, JOCTUTIIMM Bo3pacTta 16
aet. 3akoHaMu cyObekTOB PD MOTyT OBITH OnpeaeneHbl MOPAIOK U YCIOBUS, IPU
HaJIM4YUM  KOTOPBIX BCTYIUIEHHE B Opak pa3pemeHo C YYEeTOM OCOOBIX
00CTOATENBCTB A0 JOCTHXKEHHsI Bo3pacTa 16 ner. B cimyuae pactopikenust Opaka
MEXy CYIpyramu, €clii OJWH M3 HUX (00a) BCTynuia B Opak 10 JTOCTHXKECHHS
COBEPILIEHHOJIETHSI, MTOJIHAsI J1€eCOCOOHOCTh 32 HUM coxpansaercs. Ho eciu Gpax
NpU3HaH HEAECWCTBUTEIBHBIM, TO BOIIPOC O COXPAHEHHUH IMOJIHOM JeecrocoOOHOCTH

pemaerca cyaom (1. 2 ct. 21 T'K PO).

BaxxHo Takxke OTMETUTh, YTO SMAHCUIIMPOBAHHBIM HECOBEPIICHHOJECTHUN,
JKENAIoNMil BCTYNMUTh B Opak, HO HE JOCTHTIIUK Bo3pacta 18 mer, He
OCBOOOXKTAaeTCS OT OOS3aHHOCTH TOJYYEHHUS pPa3pelieHrs] OT OpraHa MECTHOTO

caMOYIIpaBJiEeHUs Ha CHIDKEHHWE OpadyHoro Bo3pacta. MMmeeTrcss u psig Ipyrux
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OTPaHUYCHHM ISl HECOBEPIIICHHOJETHUX, KaK MOJIHOCTHIO JEECIOCOOHBIX, TaK H
HE SIBIISFOIINXCS TAKOBBIMH.

Bo BTOpOM ciyuae, HeCOBEPIIEHHOIETHHM, TOCTUTIINN 16 JIeT, COTJIaCcHO CT.
27 'K P® moxeT ObITh O0BSBIICH MOTHOCTHIO JEECIIOCOOHBIM, €CIIU OH paboTaer
110 TPYJIOBOMY JIOTOBOPY, B TOM YHCIIE TTO KOHTPAKTY, WM C COTJIACUSI POJUTEICH,
YCHIHOBUTENIEH WM TOMNEYUTENCH  3aHUMaeTCs MPEeANPUHUMATEIHCKON
NEATEILHOCTHIO M 3aPETUCTPUPOBAH B KadecTBe mpeanpuHumMaresss. OObsIBIeHHE
HECOBEPIIICHHOJIETHETO TMOJHOCTBIO IeeCIIOCOOHBIM, UMEHYEMOE AMaHCHUIAIHeH
(or mar. emancipatio - OCBOOOXJEHHE OT 3aBUCHUMOCTH), MPOU3BOIAUTCA IO
pEIIEHHI0 OpraHa ONEKH W TONEYUTEIhCTBA C COTJacusi OOOMX pPOIHUTENEH,
YCHIHOBUTENICH WJIM TOMEUYUTENs, a MPU OTCYTCTBUU TaKOIrO COTJIacus - IO
pemenuto  cyaa. Llemsio SMAHCHUMAIMHA  SIBISICTCS OCBOOOXKICHHE
HECOBEPIIICHHOJIETHETO OT HEOOXOJUMOCTH KaXXIbl pa3 Moiay4yaTh OT 3aKOHHBIX

HpeIICTaBHTeJICﬁ CoriaCuc Ha 3aK/IHOYCHHUEC CACIIOK.

I'maBa 32 I'TIK P® (cT. 287 - 289) ycTaHaBIMBaeT MpaBUiia PACCMOTPEHUS
CyIoOM B TMOpsAIKe 0co00ro Mpou3BOACTBA nen o0  oObsIBIECHUU
HECOBEPIICHHOJIETHUX MOJHOCTBIO  JeecriocoOHbIMU. [Ipu  »TOM mpaBoM
oOpamieHusi B cya oOJafaeT TOJbKO CaM HECOBEPUICHHOJIETHUM, JTOCTUTILUN
Bo3pacta 16 ser (u. 1 cr. 287). Ha Hamn B3risi, B 1esAX 3alIUTHl TIpaB peOeHKa
HEOOXOJMMO PACHIUPHUTH KPYT JIHI, HUMEIONIMX MpaBO 0OpaTUThCA B Cyd C
3agBlieHHeM OO0 OMaHCHMAlU{d,  BKJIYMB B HEr0  TMOMHUMO Camoro
HECOBEPIICHHOJIETHETO OJJHOTO U3 POJAUTENICH UM YCHIHOBUTENEH, COrJIaCHOTO Ha
OOBSIBJICHHE HECOBEPIICHHOJIETHETO MOJHOCTHIO JEECTIOCOOHBIM, OPTaHbl OMEKH U

MONEYUTEIHCTBA, POKYPOPA.

Cormacno 1. 16 IlocranoBnenus [lnenyma BC PO u BAC P® ot 1 urons
1996 1. Ne 6/8 "O HEKOTOPBIX BOMpOCAaX, CBSA3AHHBIX C MPUMEHEHHWEM 4YacTh
nepBor ['paxpanckoro komekca Poccuiickoit ®@enepauun", npu paccMOTPEHHUH
IPAXKIAHCKOIO nena, OJHOM U3 CTOPOH B KOTOPOM ABIIETCS

HECOBEPIIICHHOJETHUM, OOBABICHHBI B cooTBeTCTBUM co cT. 27 TK P®
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AMAHCUIIUPOBAHHBIM, HEOOXOJMMO YYHUTHIBaTh, YTO TAKOM HECOBEPILICHHOJIETHUI
o0aaeT B MOJHOM 00bEME TPaKJaHCKUMU MIPaBaMH U HeCeT 00SI3aHHOCTH (B TOM
YHCJIE CAMOCTOATENIbHO OTBEYAET MO 00sA3aTEeNbCTBAM, BO3HUKIINM BCIICJCTBUE

OPUYUHEHUS UM BpeJa), 3a HCKIIOUEHHEM TeX TMpaB U OOs3aHHOCTEH, MAJis
npUOOpEeTEeHUsT KOTOPBhIX (peiepaibHbIM 3aKOHOM YCTAHOBJIEH BO3PAaCTHOM IIEH3
(manpumep, ct. 13 denepanbHoro 3akoHa oT 13 nekadbps 1996 r. N 150-03 "O6
opyxun", ct. 22 ®enepanbHoro 3akoHa oT 28 mapra 1998 r. N 53-®3 "O

BOMHCKOM 00SI3aHHOCTU W BOGHHOMU ciyx0e"). Mcxons u3 mosoxeHuit 4. 3 cr. 55

KOHCTI/ITYI_[I/II/I TAaKOC OI'paHUYCHUC IIpaB U CBO6OII ABIEICTCA OOITYCTUMBIM.

B [IlocranoBnenun Ilnenyma BC PO or 4 wurona 1997 r. Ne 9 "O
IPUMEHEHUU CyJJaMU 3aKOHO/ATEIbCTBA IPU PACCMOTPEHUU €71 00 yCTaHOBJICHUU
YCBIHOBJICHUS pa3bsCHEHO, YTO HECOBEPUICHHOJETHUE JaXe B Cllydae
npruoOpeTeHust UMM MoNHOU AeecriocooHocTH (cT. 21, 27 'K P®) He moryT ObITh
YCBIHOBHUTEIISIMHA, TOCKOJIBKY II. 1 cT. 127 CemMelHOro KoJeKca yCTaHaBIIUBACT

BO3PACTHOM 1IEH3 IS MPUOOPETEHNUS MpaBa ObITh YCHIHOBUTEIIEM.

HecoBepiienHonetHuii B Bo3pacte ot 14 1o 18 net MoxkeT ObITh OrpaHuyYeH
WU JIMIIeH YacTuyHoM neecnocoOHoctu. CornmacHo 1. 4 cT. 26 'K P® npu
HAJIMYUM JOCTATOYHBIX  OCHOBAaHMW CyJd IO XOJATaWCTBY POAUTEIIEH,
YCHIHOBHUTEJIEH WIIM TONEeYUTeNed JIM0O OpraHa OMeKd U MONEYUTEIbCTBA MOXKET
OrpaHUYMUTh WIA JIMIIATH HECOBEPUICHHOJETHErO0 IpaBa CaMOCTOSTEIBHO
pacnopspkaTtbesl CBOMM — 3apa0OTKOM, CTUNEHAMEW WM WHBIMH  JTOXOJaMH.
JlocTaTOYHBIMM OCHOBAHUSIMHU CIEAYET MPU3HATH PACXOJOBAaHUE JCHET Ha LEJH,
IPOTUBOPEYAIINE 3aKOHY W HOpMaM MOpaju (IMOKyIKa CHUPTHBIX HAIUTKOB,
HAapKOTHKOB, a3apTHbIE UIPHI U T.N.), JTUOO HEPa3yMHOE HMX pacXoJ0BaHHE, 0e3
ydeTa nmoTpeOHOCTe B MUTaHHUM, OJIeXkAe U T.N. PaccmoTpenue cynom nen 00
OTPaHUYEHUH JEECIIOCOOHOCTH  HECOBEPIIEHHOJETHETO OCYIIECTBISETCS B
cootBeTcTBUM €O CT. 281 - 285 T'TIK P®. Cpok orpaHudeHus: JeecrnocOOHOCTH
HECOBEPILICHHOJETHETO YCTAHABIMBAETCS  CyJOM, B TNIPOTUBHOM  Cly4ae

OTpaHUYCHHE JICHCTBYET 10 JOCTIKEHHUS HECOBEPIICHHOJIETHUM 18 jer nubo a0
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OTMEHBI OTPAHWUYEHUS CYJOM IO XOAATANCTBY TE€X JIMII, KOTOPhIE OOpAaIIaIuch ¢

3asBJICHUEM 00 OI'pPaHHUYCHUU.

Takum 00pa3oM, HECOBEPIICHHOJETHUH MOXET CTaTh MOJHOCTBIO
JeeciocOOHbIM M,  CJIE€JOBAaTEIbHO, BO BCEM OOBEME I10JIb30BaThCS
IPEyCMOTPEHHBIMU 3aKOHOM TPaKIAHCKUMH IIPaBaMH U 00SI3aHHOCTSMHU TOJIBKO

B YKA3aHHBIX ABYX ClIy4dasX.

OpHako cuuTaeM I1eecooOpa3HbIM, JTOMOJHUTh MEPEUEHb TaKUM CIIy4aeM,
KaK poxkaeHue pedenka. [lo HameMy MHEHHIO, 3TO OOYCIOBJIEHO CIETYIOIIMMU

IMpUINHaAMMU.

Bo-nepBbIX, HECOBEPIICHHOJIETHUE POAUTENM BCTYNAKOT B LENBIA PsA
I'PAXKIAHCKO-TIPABOBBIX CHIEJIOK, @ TAaKXE COBEPIIAOT MHOIOYMCIICHHBIE WHBIE
IOPUIMYECKH 3HAuYMMble JeWcTBHS. B MOAOOHBIX cilyd4asX B OTHOLIEHUU
HECOBEPILICHHOJIETHUX POAUTEICH BO3HUKACT IApajJOKCalbHAs CUTyalus: OHU
BIIpaBE€ B MOJHOM OOBEME MPEACTABIATh U 3alIMIIATh HHTEPECHl  CBOMX
MaJIOJIETHUX JIE€TEM, BKIIOYasl yIpaBJIECHUE MUX MUMYILIECTBOM, B TO BpEMs KaK JJIs
COBEpIICHUSI CIEIOK C UX COOCTBEHHBIM MMYLIECTBOM HEOOXOIMMO COIJIacue MX

3aKOHHBIX MPEJICTaBUTENEH (POIUTENEH, YCRIHOBUTEIICH MU MOTICUUTENS).

B OonpmmHCTBE cCiydaeB, Yy MAaJOJETHUX JACTeH, POXIACHHBIX Y
HECOBEPIIICHHOJIETHUX POAUTENICH, COOCTBEHHOTO HWMYIIECTBA HET, a MOTOMY
pPOJIUTENH, IOCTHUTIIHE Bo3pacTa 16 JeT, y KOTOPBIX YK€ BO3HUKIJIA IOJIHAS
TPyJOBasi MPaBOCIOCOOHOCTh M JIEECIIOCOOHOCTh, BIIPaBE 3aKIIOYATh JIFOOOM
TPYJOBOM JOTOBOp 0€3 corjacusi CBOMX 3aKOHHBIX MPE/ICTABUTEIICH, BHIHYKICHbI
TOOMBATHCS OT MOCICAHUX TMHUCHMEHHOTO COTJIACHs Ha COBEPIICHUE KaKUX-JIMOO
3HAYMMBIX T'PaKIaHCKO-TIPABOBBIX CIEIOK HE TOJIBKO B CBOMX MHTEpecax, HO U B

HHTCPCCAaX CBOMX HCCOBCPIICHHOJIICTHUX IICTCI\/'I.

BO-BTOpBIX, HCPCIAKO MCIKOY 3aKOHHBIMH npeacCTaBUTCIISIMHA
HCCOBCPIICHHOJCTHHUX (pOI[I/ITGJ'IHMI/I, YCBIHOBUTCIIIMU  HUJIN HOHC‘II/ITCHHMI/I)

BO3HHKACT KOH(l)J'H/IKTHaﬂ curyalniusd HWMCHHO B CBA3HM C POXICHHUCM HMHU
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BHEOpayHOTO peOeHKa, Ja erle B HECOBEPIICHHOJETHEM Bo3pacTe. B Takmx
YCIIOBHSX JIF000€ 00paIeHre HECOBEPIICHHOIETHETO POJIUTEIS 3a COTJIaCHeM Ha

COBCPIICHUC CACIIKHN, B TOM YHCJIC B HHTCPECAX peGeHKa, BbI3BIBACT KOHCI)J'II/IKT.

[TosToMy cunuTaeM HEOOXOAMMBIM MPEIOCTABUTh HECOBEPIICHHOJIECTHUM
poauTeNsiM OOJbIIE CAMOCTOSATENIbHOCTH B YYaCTHUU UX B TPAXKIAHCKO-TIPABOBBIX
OTHOIIICHHSAX B IEJISIX pealu3allMi WX IpaB W 00sS3aHHOCTEH MO BOCIUTAHUIO
CBOMX MaJjoJieTHUX JeTed. M B KauecTBe OCHOBaHHMS I  TNPUOOPETCHUS
HECOBEPUICHHOJICTHUMH POAUTEIAMHU, JOCTUTIIMMH Bo3pacta 16 jer, mnoJHOM
IPKIAHCKON J1€eCTIOCOOHOCTH, POXKIEHHEe UMM peOeHKa HE3aBUCHUMO OT TOTO,

COCTOAT OHH B 6paKe UK HCT.

Anamu3  HOopMm  ['paxkpanckoro koxekca Poccuiickonn — ®Denepauun,
3aKPEIUIAIONINX 00BhEM JEeCOCOOHOCTH HECOBEPIIIEHHOJIETHUX, BO B3aUMOCBSI3H C
HOpPMaMHU JIPYyTUX 3aKOHOB, & TaKXe€ UX CPABHEHHE C HOPMAMH TPaKJAHCKOTO
3aKOHOJATEIbCTBA JPYTHMX TOCYAAPCTB CBHJETEIBCTBYET O HEOOXOAMMOCTHU
yTouHeHus1 psana nosioxkeHuid ['K PO (B yacTu peryampoBaHHs OTHOIIEHUH C
y4aCTUEM HECOBEPIIECHHOJETHUX) C LEIbI0 UX €AUHOOOpPA3HOrO MPUMEHEHUS U

HCKIIFOYCHUA BO3MOXHOCTH HEOJHO3HAYHOI'O TOJIKOBAaHU .

44



3. OCOBEHHOCTH YYACTUSA HECOBEPIHIEHHOJIETHUX B
OTAEJIbBHBIX I'PA’KIAHCKO-ITIPABOBBIX OTHOLIIEHUAX
3.1.0COBEHHOCTHU YYACTUSA HECOBEPIIEHHOJIETHUX B
HACJIEACTBEHHBIX IPABOOTHOIIEHUAX

HacnenctBeHHO-TIpaBOBOM CTaTyC HECOBEPIICHHOJIETHETO - 3TO JJIEMEHT
MPABOBOTO CTaTyCa, HHCTUTYT IPa)KJIaHCKOIrO IpaBa, HACJIECACTBEHHOTO MpaBa Kak
KOMIUIEKCHOI'O HMHCTUTYTa TPaKJIaHCKOr0, CEMEHMHOr0 W aIMUHUCTPATHBHOTO
MpaBa.

HacnencTtBeHHO-IpaBOBOM CTaTyC KakK MHCTUTYT TPa)XJIaHCKOTO IpaBa
BBICTYNAET KAK COBOKYIHOCTh T'Pa’KIaHCKO-TIPABOBBIX HOPM, KOTOPBIE HAACISIOT
HECOBEPUICHHOJICTHETO HACJEACTBEHHBIMM IIpaBaMHU M BO3JIATalOT Ha HErO
00513aHHOCTH.

I[Ton HacneAaCTBEHHO-TIPABOBBIM CTATyCOM IMOHHUMAKOT «COBOKYMHOCTH
00CTOSATENBCTB OPUANICCKOTO, COIMAIBHOTO U MHOTO CBOMCTBA, OMPEACIISIOMNX
HACJICICTBEHHO-TIPABOBBIE BO3MOHOCTH HECOBEPIICHHOJNETHETO0 B P® u ero
00sI3aHHOCTH: HACJIEJACTBEHHAs] MPaBOCYOBEKTHOCTh pPEOCHKA, POAMBIIEIOCS B
MIOJTHOM M HEIMOJIHOM ceMbe;, peOCHKAa, OCTaBIIECrocs 0e3 IMONEUYCHUS pPOAUTEIICH;
YCBIHOBJIEHHOTO PEeOCHKA; MOJKUHYTOr0 pedeHKa; peOCeHKa, POAMBIIETOCS MyTeM
MPUMEHEHUSI  BCIIOMOTATENBHBIX  PENPOAYKTHUBHBIX  TEXHOJOTHW; pEOCHKa,
POAMBILETOCS y MaTepu, HE MPEIbSIBUBLICH HOKYMEHT, YAOCTOBEPSIOIINN €€
JUYHOCTh; peOCHKA, POAUBILIETOCS Y JIUI], UMEIOIIUX JIBOMHOE IPa)KJaHCTBO; €ro

HACJICACTBCHHBIC HMMYIICCTBCHHLIC UM JIMYHBIC HCHUMYUICCTBCHHBLIC IIpaBa,
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HACJIEICTBEHHbIE  00si3aHHOCTH;  (QOpPMBI W CHOCOOBI  OCYIIECTBIICHUS
HACJIEICTBEHHBIX INPaB; CHOCOOBI OXpaHbl M 3alIUThl HACJIEACTBEHHBIX IIPAB
pebenKa, rpakIaHCTBO, MECTO KHTEIBCTBA H 1P.» ",

B HacnencTBeHHBIX NPABOOTHOIICHHUSX HECOBEPIIEHHOJIETHUE TpakIaHe
MOTYT BBICTYyNaThb B KadecTBe Hacieaojarens U HacienHuka. CrnocoOHOCTb
HACJIEI0BAaTh U 3aBEIIATh UMYIIECTBO SIBJISETCS BaKHBIM 3JIEMEHTOM I'Pa)K1aHCKON
IPaBOCIOCOOHOCTH.

Tax, HeCOBEpLIEHHOJIETHHUE SABJISIOTCS HACIEIHUKAMU IIEPBOM OYEpean MOCie
CMEPTH CBOMX POJAMTENEH, HACIEAYIOT MO MpaBy MPEACTABICHUS MOCIE CMEPTH
0alymiexk W JeAyuieK, SBISIIOTCA HacAeAHUKaMHU BTOPOUM oyepenb MOcie CMEPTH
MOJIHOPOJIHBIX U HETIOJTHOPOAHBIX OpaTheB U CECTEP U T.II.

OCOOEHHOCTBIO OCYILECTBICHHUS] HECOBEPUICHHOJETHUMHU HACJEACTBEHHBIX
IIpaB BBICTyNAaeT CYObEKTHBIA COCTaB, B KOTOPBIA BXOJST: HENOCPEICTBEHHO CaM
HECOBEPILICHHOJIETHUI, €ro 3aKOHHbIE MPEICTABUTEIM, OpPraHbl ONEKH U
MOMNEYNUTENbCTBA, a TaKXKe APYrHe OpraHbl, Ha KOTOPBIE 3aKOHOM BO3JIOXKEHA
00513aHHOCTb IO 3alllMTEe MpaB HECOBEpIICHHONETHUX. [Ipu 3TOM B mojasistoniem
OOJBIIMHCTBE HACJIEICTBEHHBIX IPABOOTHOLIEHUH, B KOTOPBHIX Yy4YacTBYET
HECOBEPILICHHOJIETHUI, €r0 3aKOHHBIE IPEACTABUTEIM NPUHUMAIOT YYacTHE B
00s13aTeIbHOM TOpsAKe. B HEKOTOPBIX Cily4asiX, HECOBEPUICHHOJETHUN BIIpaBe
CaMOCTOSITEIILHO OCYUIECTBJISATh HACJIeICTBEHHbIE npasa. Tak,
HECOBEPILICHHOJETHU B Bo3pacte A0 |4 5er He BIpaBe ydyacTBOBAaTh B
HACJIEJICTBEHHOM IPAaBOOTHOILIEHWHM B BHUJE COCTaBJICHUS 3aBElIaHUS HA CBOE
MMYyILIECTBO. Takke, HECOBEPLICHHOJETHUM, JOCTUIIIUK YKa3aHHOI'O BBIIIE
BO3pacTa, BIPaBE OTKA3aThCsl OT HACJIEICTBA, HO MPH YCIOBHH, YTO IMOCJE OTKa3a
He OyJyT HapyIlIeHbl IpaBa HECOBEPILIEHHOJIETHETO.

Taxxe cinemyeT OTMETUTh, YTO MO OOILIEMY MpaBUILY, AETU, POXKICHHBIE OT

ponuTenei, HEe COCTOSIBIIMX B 3apEeTHCTPUPOBAHHOM Opake, MpHU OTCYTCTBUU

% Kacarkuna A.O. OcylecTBieHre HACIEACTBEHHBIX NpaB pebenka B Poccuiickoit Denpepanuu: muc. ... KaHm.
fopua. Hayk. / Kacarkuna A.1O. - Mocksa, 2014. - C. 76 - 77.
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3aMKCH B CBUJIETEIHLCTBE O POXKICHUU 00 OTIIE, HACIEAYIOT TOJIBKO TMOCIE CMEPTU
maTepi. OHAKO CYIIECTBYIOT CIICAYIONIAE HCKITIOUCHIS

Bo-niepBbIX, neTH, poxaeHHbIE 0 BCTymUieHHs B cuiy Ykaza Ilpesmamyma
BepxoBHoro Cosera CCCP ot 8§ utong 1944 r. ot nuua, ¢ KOTOPbIM X MaTh HE
COCTOsIJIa B 3apETUCTPUPOBAHHOM Opake, HO KOTOpO€ ObLJIO 3alKhCaHO OTLOM B
KHHUIE 3aliceil aKTOB I'Pa)KJAHCKOIO COCTOSIHMS, HACJIEIYIOT KaK IMOCJEe CMEpPTH
CBOI MaTepH, TaK U MOCJIE CMEPTH CBOETO OTIIA.

Bo-BTOpBIX, OTIIOBCTBO JIMIla, HE COCTOSIBIIETO B Opake ¢ MaTephlo pedeHKa,
MOKET OBITh YCTAaHOBJIEHO IyTE€M IOJa4l B OpraH 3arca COBMECTHOTO 3asiBICHUS
OTIIOM W Marephio pebeHka. B cioydae cMepTd wmarTepw, TPU3HAHHUS ¢
HEJICECIIOCOOHOM, HEBO3MOKHOCTH YCTAHOBJICHUSI MECTa HAXOXJACHUS MAaTepU UITU
JUIICHHS €€ POIUTEIHCKUX MIPaB OTIIOBCTBO YCTAHABIMBAETCS TIO 3asBJICHUIO OTIIA
pebeHKa ¢ corjiacus OpraHa OINeKH M MONEYUTEIbCTBA, a IPU OTCYTCTBUM TAKOTO
corjacus - 1o PeleHuIo Cy/a.

[Ipu Hamumuum OOCTOATENBCTB, MAIONIMX OCHOBAHMS IMPEANOJararb, 4YTO
1ojiaya COBMECTHOTO 3asBJICHHsSI 00 YCTaHOBJIEHWU OTIIOBCTBA MOKET OKa3aThCs
NOCJIE POXKIEHUsT peOCHKa HEBO3MOXKHOW WM 3aTpyJHUTEIBHOW, POAUTETH
Oynyiero pedeHka, HE COCTOAIIME MEXIy coOoi B Opake, BIpaBe MOAATh TaKOE
3asiBJICHHE B OPraH 3arca BO BpeMs O0€peMEHHOCTH MaTepH. 3aluch O POAUTENSIX
pebeHKa B 3TOM Cilydae MPOU3BOIUTCS Tociie poxkaeHus: peoenka (ct. 48 CK PO).

B-tperpux, B ciaydae pokaeHHsT peOCHKAa OT pOAUTENICH, HE COCTOSIIHMX B
Opake Mexay COOOM, MPU OTCYTCTBHM COBMECTHOTO 3asBJICHHUS POJIUTEICH WIIH
3asBJICHUs] OTIla PeOCHKAa OTIIOBCTBO MOXKET OBITh YCTaHOBJIEHO B CyJIeOHOM
nopsiake (ct. 49 CK POD).

B-ueTBepThIX, B ciydyae CMEPTH JHIA, KOTOpOE TMPHU3HABAIO ceOS OTIIOM
pebeHKa, HO HE COCTOSJI0 B Opake C Marepblo pebeHKa, IO MpaBUiaM
TPaKJAHCKOTO TIPOIECCYAIbHOTO 3aKOHOJATEIbCTBA MOXKET OBITh YCTaHOBJIICH

ropuanueckuii Gaxt - ¢paxt npuzHanus otioBcTBa (1. 50 CK PO).

% 3ajinesa T.M HortapuanpHas mpakTuka : oTBeTsl Ha Borpock! / T.U. Saiiesa // Bonrepe Knysep , 2007.
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[IpaBo Ha mpuUHSATHE HACIEACTBA BXOJUT B COCTaB O0IIEH MPaBOCIOCOOHOCTH
rpaxaannHa (ct. 18 'K P®). [loarBepkaeHneM mproOpeTeHUs MMYIIECTBA 10
MpaBy HACJEAOBAaHUS CIIY)KUT CBHUJIETEIICTBO O IMpaBe Ha HacueacTBo. /[l
MOJIYYEHHUsS] CBHUJETENbCTBA O IPAaBE HA HACIEICTBO HACIEIHUK, MPUHSABIIUN
HACJIE/ICTBO, JIOJDKEH OOpAaTUTHCSI C COOTBETCTBYIOIIUM 3asBJICHHEM K HOTAPUYCY
(B KOHCYJILCKOE YUPEKIACHUE).

O BbIIaue CBUJECTENHCTBA HA MMS HECOBEPILEHHOJETHUX HOTapUycC OO0s3aH
YBEIIOMUTh OpPraHbl ONEKU U IOINEUYUTENIbCTBA, KOTOPhIM B cuiy cT. 37 'K P®
MPEIOCTABICHO MPABO KOHTPOJS 3a JEHUCTBUSIMH 3aKOHHBIX IPEICTaBUTENIECH IO
pPacHoOpsKEHUIO UMYIIECTBOM TaKHUX JIMII.

[Topsimok ocyliecTBICHHs] 3TOTO IpaBa OCHOBBIBACTCS Ha OOIIMX HOpMaXx,
peryinupyromux aeecrnocoobHocts rpaxaan (ct. 21 'K P®). To ecTh HacneqHUKH,
o0najarolue MOJTHOM J1eeClIOCOOHOCThIO, CaMU PELIAIOT BONPOC O MPUHATUU
HacnencTBa. OT UMEHU HECOBEPIICHHOJIETHUX, KOTOPBIE B CUJIY BO3pPACTa JIUIICHBI
BO3MOYKHOCTH CaMOCTOSITEJIbHO OCYIIECTBJISITh CBOM IIpaBa, BIpaBe MPHUHATH
HACJIEJICTBO WX 3aKOHHBIE NpeAcTaBUTENU. Peub HlIeT O MajoJIeTHUX (IETAX B
Bo3pacte 10 14 7eT), OT MMEHHU KOTOPHIX MPUHITH HACJIEACTBO BIpaBe HX
poauTtesu (YChIHOBUTENH ) WK onekyHbI (cT. 28 'K PD).

JIJist IpUHSITHS HACJIEICTBA 3aKOHHOMY TPEICTaBUTENI0 HEOOXOAUMO MOAATh
OT UMEHU HECOBEPIICHHOJIETHETO 3asBJIEHUE B HOTAPUAIbHYIO KOHTOPY B T€UCHHE
HIECTU MECAIIEB CO JIHS OTKPbITUA HaclieacTBa. OIHAKO HECOBEPUIEHUE ONIEKYHOM
CBOCBPEMEHHO  YKa3aHHbIX JEHCTBUUA HE 00sA3aTENbHO BJIEYET  yTpary
HECOBEPILIEHHOJIETHUM HACJIEACTBEHHBIX IMpaB. DTO OOYCIOBJIEHO TEM, 4YTO B
cootBercTBUM C 1. 2 ¢T. 37 'K P® oTka3 ot HacnmencTsa 0e3 mpeaBapuTeIbHOTO
corjacusi OpraHoB ONEKH W TOMNEYMUTENbCTBA HEBO3MOKeH. CrepoBaTesibHO, HE
COTJIACOBAaHHAsi C OPraHOM OMNEKH M TOMNEYUTENIbCTBA HEMO/Jauya OIMNEKyHOM

3as4BJICHUA O IIPHUHATHH HACJICACTBA MOXKCT OBITH OCIIOPCHA B Cy,[[e6HOM IMOPAIKE.

48



B wacTHOCTH, 3TO 00CTOATENTHCTBO MOXKET OBITh YKa3aHO MPH T0/1a4e 3asBICHUS O
IIPOICHHH CPOKA ISl IPUHSTHS HACTICACTBA" .

Tak, B BepxoBubiii Cyn P® or 19.11.2013 paccmorpen nemno, B KOTOpOM
WCTEIl, IEHCTBOBABIINI B UHTEPECAX HECOBEPIICHHOJICTHEH, 3asIBUII TPeOOBAHUE O
BOCCTAHOBJICHMM CpOKa MJisi TNPUHSTHS HACJEICTBA, NPU3HAHWU HACJIEIHUKOM,
NPUHSABIIUM HacieacTBO. OOCTOsITENbCTBA Jiefia ObUIM TAKOBBIMH - MOCJIE CMEPTHU
JUI1a, KOTOPOE MPHUXOAMIIOCH OTIIOM HECOBEPIIICHHOJIETHEH, B MHTEpECcax KOTOPOU
MOJAaHO 3asiBICHUE, OTKPBUIOCh HACIEACTBO, COCTOSINEE U3 HEABUKUMOTO
uMmymiectBa.  VMcrenm, — BpIcTymaBimas ~ Kak  3aKOHHBIH  TIPEICTABHUTEIb
HECOBEPIIICHHOJCTHEH, YyKa3ajga, 9YTO B YCTAHOBJICHHBIM 3aKOHOM CPOK OHa HE
MPUHSIA HACJEICTBO IO YBAXKUTEIBHOW NPHUYMHE, MOCKOJBKY JJISl TMOJTYYEHUS
HacleJACTBa €l HeoOXOoAuMO ObUIO YCTAHOBUTH (PAKT OTIIOBCTBA, KOTOPOE
3aHUMAaET OIpPEACIICHHbIN NPOMEXKyTok BpemeHH. Cyn cchbutalics Ha TO, YTO Y
3aKOHHOTO TMPEACTaBUTENS ObllIa BOBMOXHOCTh C MICKOM O BOCCTAHOBJICHHH CPOKa
JUTSl TIPUHSTUS HACIIEJCTBA B TEUCHHUE IIIECTH MECAIIEB, OHAa ITHUM IPAaBOM HE
BOCIIOJIB30BaIach, JOKA3aTEIbCTB YBAXKHUTEIBHOCTH MPUYUH TMPOMYCKa CpPOKa
MPUMEHUTENBHO K CBOCH JIMYHOCTH HE TpeactaBmia. Cyay, paccMaTpUBAOIIEMY
TpeOOBaHMSI O  BOCCTAHOBJIEHMM  CpOKa  JUIsi  TIPUHSATHS ~ HACJIENCTBA
HECOBEPIIICHHOJIETHEMY  peOCHKY,  HEOOXOAMMO  OIICHMBAaTh  PEalTbHYIO
BO3MOYKHOCTh CaMOT0 HECOBEPIIEHHOJICTHETO 3asBUTh O CBOUX IpaBax Ha
HACJICICTBEHHOE HMYIIECTBO, a HE €ro 3aKOHHOTO TMpPEeJCTaBUTENS, TO €CTh
MPUYHUHBI TPOITyCKa CpPOKa JJIsi MPHHSATHS HACJIECICTBA TOJDKHBI OBITh CBSI3aHBI C
JUYHOCTHIO HACIICTHUKA.

Takum  o0pasom, TpebOoBaHuME OBLIO  YJOBJIETBOPEHO, TMOCKOJBKY
HECOBEPIIICHHOJICTHSAS HE MOIJIa B TIOJIHOM OOBEME TOHMMAaTh M OCO3HABaTh

3HAaYUMOCTDb YCTaHOBJICHHBIX 3aKOHOM TpGGOBaHI/Iﬁ 0) HGO6XOI[I/IMOCTI/I

>’ Bynaesckuii B.A. Hacnencrsennoe npaso. / B.A. Bynaesckuii. - Mocksa, 2005. - C. 324.
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CBOEBPEMEHHOI'0 MPUHATHS HACIEACTBA M OblIa HEMPAaBOMOYHA CAMOCTOATEIBHO
T0JIaTh HOTAPUYCY 3asBICHHC O IPHHITHH HACICICTBA .

Taxxe cinegyeT OTMETUTh, UYTO HECOBEPLICHHOJETHUN HACIEAHUK MOXKET
IOPUHATh HACJIEACTBO IIyTEM COBEPIICHMS JCHCTBUM, CBUIETEIBbCTBYIOIIHMX O
(aKkTUYECKOM MPUHATUH HACJIEICTBA.

W B HOTapHanbHOMW, U B CYJCOHON MPAKTUKE HECOBEPILIEHHOJIETHUE TPaXKIaHe
NPU3HAIOTCS TMPUHSABIIMMHU HACIEACTBO B CHIy (akTa HX COBMECTHOTO
OpOXKHUBaHUS C HACIEAOAATENIeM HE3aBUCHUMO OT BOJEU3BSBICHHUS 3aKOHHOTO
HpeIICTaBI/ITeJ'Iflsg. @OpMUPOBAaHUIO  TaKOM  MPAKTUKA  CHOCOOCTBOBAJIO
€CTECTBEHHOE CTPEMJICHHE HOTApUYCOB M CyJI€ld MPEIOCTAaBUTH JIYUIIYIO 3AIUTY
HECOBEPIICHHOJIETHUM YYacCTHUKaM oO0OOpOTa, B CHJIY HX ICHUXOJOTHYECKOH,
(U3MYECKON U COLMANTBHON HE3PETOCTH.

PoctoBueBa H.B. momaraer, uto QakTuueckoe MNPHUHATHE HACIEACTBA CO
BCEMM BBITCKAIOIIMMHU IIPABOBBIMMU IIOCJIEACTBUSMU MOXKET COBEPLIUTH J1aXKe
ManonetHud rpaxaanuH. CormacHo cr. 28 I'K P® wmanonmernue Brpase
CaMOCTOSITEJIbHO ~ COBEPLIUTH  CJEJIKY, HAalpaBiICHHY0O Ha 0€3BO3ME3/IHOE
MOJIy4YEHUE BBITOJbI, HE TPEOYIOIIYI0 HOTapHAIBHOIO YAOCTOBEPEHUS JHOO
rocyaapcTBeHHod peructpanuu. CrnpaBelnuBO CUUTaTh, 4YTO, HAIpPUMED,
IIPOKMBAHME HECOBEPUICHHOJIETHEIO B JKUJIOM IIOMELICHUM, HAXOAMBLIEMCS B
COOCTBEHHOCTU Hacjenoaareyst (poauTenis), SIBISETCS HOPUANYECKUM (DAKTOM,
CBUJCTEIbCTBYIOIIMM O TMpUHATHM HaciuenctBa. CoBepuieHne (HaKTHUECKUX
JNENUCTBUNA, UMEIOIIUX OJJHOBPEMEHHO IOPUANYECKOE 3HaUEHUE (HEIOCPEICTBEHHOE
BJIAJ€HUE M  MOJb30BAHME  HACIEACTBEHHBIM  HMMYILIECTBOM),  SIBJISIETCS
JIOCTaTOYHBIM OCHOBAaHHMEM Uil MPHOOpeTeHus: peOeHKOM HacieAcTBa. Takum

06p&30M, HCCOBCPIICHHOJICTHHUEC, B TOM 4YHCJIC MAJIOJICTHHUC, MOT'YT 0e3 coryracust

% Omnpenenenne BepxosHoro Cyna P® ot 19.11.2013 N 66-KI'13-8 // Bromierens BepxoBHoro cyna Poccuiickoit
Oeneparun. — 2013. - Ne 2.
% Pacckasoa H.10. ®akrtiueckoe npunstue Hacnenctea / H.FO. PacckazoBa // BecTHHK TpakJaHCKOTO TpaBa. -
2016. - Ne 5. - C. 68 - 109.
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ponuTeneil (3aKOHHBIX MPEACTABUTENEHN ) NPUHATH HACIEACTBO IIyTEM COBEPILIECHHUS
eHCTBHIA, CBHICTEIBCTBYIOMHX O (paKTHUCCKOM MPHHSITHH HACIeACTBa .

Onnako CIIEelyeT YUUTHIBATb, 4TO COBEPILECHUE NEHCTBUH,
CBUACTEIBCTBYIOMUX O (PaKTUUECKOM MPUHSATHUH HACIEACTBA, TAKXKE 3aBUCUT OT
COCTOSIHUSL JeecrniocoOHOCTH Jinua. Hampumep, Bpsa au MajojeTHUH peOeHOK
IIPAKTUYECKA CMOKET NMPOU3BOAUTH PACXObl Ha COAEPKAHUE HACIEACTBEHHOIO
uMmyIecTBa. HanpoTus, HECOBEPIIEHHOJNETHUM, TOCTUTILNN 14-1€THEr0 Bo3pacra,
uMesi COOCTBEHHbBIE JIOXOJAbI, MOXET IPOU3BOJUTH PAcXoAbl Ha COJEp)KaHUE
HACJIEJICTBEHHOI0 HMMYLIECTBA, OIUIAYMBATh JOJITM HaCJIEeAOAaTeNs, MPUHUMATh
MEpBl 110 COXPAaHEHMIO HACIEACTBEHHOIO MMYyILIECTBa. TakuMm o00pasom,
HECOBEpUICHHOJIETHHE B  paMKax  YCTAaHOBJIIEHHOTO  3aKOHOM  00beMma
IIPaBOCHOCOOHOCTH U JI€ECIIOCOOHOCTH, MOTYT HPHHATH HACJIEACTBO IIyTEM
COBEpIICHUs ACHCTBUI, KOTOpble OyAyT yKa3blBaThb Ha (PAKTUUECKOE NPUHATHE
HACJIEICTBAa, UMEHHO B 3TOM CJIy4yae JIETH BIIPABE CaMOCTOSITEIIBHO COBEPILIATH
CHIEJIKY I10 IPUOOPETEHUIO HACIEACTBA.

[Io MHEHHIO HEKOTOPHIX YyUYEHBIX ', MNCHCTBHS, CBHJCTENBCTBYIONIHE O
NPUHATUU HACJIEICTBA HACIEAHUKOM, MO CBOEH Mpupoje OOJbIIE OTHOCATCA K
IOPUIMYECKUM ITOCTYIKAM, a HE K ceNKaM. Peub naeT o BCTYIUIEHHH BO BIIAJICHHE
Y YIOpaBJICHUE HACIEACTBEHHBIM HMYIIECTBOM, INPHUHATUUM MEpP K COXPAHECHHIO
MMYILECTBA, K 3alUTE €ro OT MOCITaTeNbCTB WJIM NPUTI3aHUNA TPEThUX JIUI,
IIPOU3BOJICTBE 3a CBOM CUET PacxoJI0B HA cojepxaHue umynectsa. OTMETUM, YTO
npaBoBasi KBajnu(uKalus EeUCTBUM, HANpPABICHHBIX Ha MPUHSATHUE HACIEICTBA,
3aBUCUT OT KOHKPETHBIX OOCTOATENbCTB CHUTyallUM W HE BIUAECT Ha (axT
CaMOCTOSATEIBHOTO npuoOpeTeHus HACJIEJICTBEHHOTO UMYILIECTBA
HECOBEPLICHHONIETHUMHU. 3 M3I0)KEHHOro cieayeT, 4yTo B psAe CIydyaeB BOJIA
HECOBEPIICHHOJIETHUX Ha NPHUHATHE HACJIEICTBA MOXET OBITh pealn30BaHa

CaMOCTOSITENIBHO, UCXOI U3 PABOMOYMH, Mpe1ocTaBiIeHHbIX UM [ 'K PO.

% pocrosuesa H.B. OcoGEHHOCTH TPAaBOBOrO PEryIHPOBAHUS YUACTHS HECOBEPIICHHONETHHX B HACIIEICTBEHHBIX
npaBootHotieHusx / H.B. Pocrosuesa, A.C. Cypaes // Hacnencrsennoe npaso. - 2012. - Ne 4. - C. 11 - 17.

ol Kommenrapuit k I'paxpanckomy konekcy Poccuiickoit ®denepanum, yactu Tperbeil (mocrarednsiit) / A.IL
Ceprees, I0.K. Toscroii, 1.B. Enucees // Mocksa, 2002. - C. 110.
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Takum 06pazom, 000011ast BCE BBIIEU3IIOKEHHOE, XOTEJIOCh ObI COTJIACUTHCS
¢ npeamnoyioxkeHrueM [lmactuanaol M. OTHOCUTENHHO JAaHHOTO BOIMPOCA, COTJIACHO
KoTopoMy mocneansisi npaktuka BepxoBHoro Cyna P® moxeT cnpoBouupoBaTh
BCIUIECK CIIOPOB IO HACIEACTBY HOBOro (opmara - MO HCKaM 3amo3JalibIX,
CKPBITBIX, HECOBEPIIIEHHOJIETHUX HACIEAHUKOB, BIPYT OCO3HABIIUX CBOE MIPaBO Ha
HacienctBo. Ilpu 3TOoM oOHM Bcerma OyayT NpU3HABATHCS HEBUHOBHBIMU B
MPOITYCKE CpOKa Ha OOpalleHrWe 3a MPUHATAEM HACJIEICTBa, CPOKa HCKOBOU
JTABHOCTH, T.K. "peOCHOK B CHJIy CBOEr0 BO3pacTa HE MOXKET MOHMMATh BaXKHOCTh
YCTaHOBJICHHBIX 3aKOHOM TPEOOBAHWM M CBOEBPEMEHHO IMPHUHATHL HACIEACTBO, a
Oe3nelicTBUe MaTepu/oTia pedeHKa He JOKHO CKa3bIBaThCSl Ha HWHTEpecax
pebenka kak HacineaHuka'. Mcxoas w3 aHanmu3a MPaKTHKWA, MHOTHUE HACIEIHUKU
OynyT mpeHeOperath IpoeIypoi MPUHATHS HACICICTBA Yepe3 MoIavy 3asBICHUS
HOTapUyCy, MPEANoYnuTas MPOCcTO (PaKTUIECKH BCTYNUTH B HACIIEACTBO, COACPIKAThH
yHacJIeIOBaHHOE UMYIIIECTBO KaK CBOE B TE€UEHUE JUIUTEILHOTO BPEMEHU. A TTOTOM
MIPOCTO 0OpamaThCs B CyJ ¢ TpeOOBaHWEM O TIPU3HAHUU TpaBa COOCTBEHHOCTH Ha
UMYIIIECTBO.

Taxxe BaKHBIM Criocooom 3aIIUATHI HACJICICTBCHHBIX mpaB
HECOBEPIIICHHOJIETHUX HACIICTHUKOB SIBJISIETCS UX TMPABO HA 0053aTENBHYIO OO B
Hacienctse. B coorBerctBuu co cT. 1149 'K P®, HecoBepilleHHONETHUE IETH
HacJeIoaaTe sl UMCIOT TPaBO Ha 00SM3aTeNbHYIO JOJI0 B HACIEICTBE, KOTOpas
COCTAaBJISIET HE3aBUCHUMO OT COZICPKaHUs 3aBElIaHUsI HE MEHEE TTOJIOBUHBI JIOJIH.

CymecTByeT Takas OCOOCHHOCTB, COTJIACHO KOTOPOW HECOBEPIICHHOJETHUE
HACJICTHUKU MMCIOT MPaBO Ha 00S3aTEIbHYIO JIOIK B HACICIACTBE MPH JIHOOBIX
00CTOSITENIHCTBAX, BHE 3aBUCUMOCTH OT TOTO y4aTCs OHU WM PabOTAIOT, U JaKE B
TeX CIydasx, KOTJia OHM IOJIYYHIH MOJHYIO J1eeCIIOCOOHOCTh 0 AOCTHKeHUs 18-
JIETHETO BO3pacTa (BCTyIieHHue B Opak 70 18 et u samancumnarms)

Hacnegnuk, nmeronuii mpaBo Ha 00s3aTeNBHYIO OO0 B HACJIE/ICTBE, BIIPABE
MIPUHATH WM OTKa3aThCs OT MOJYUYCHHUS CBHACTEIILCTBA O TIPAaBe Ha 005A3aTEIbHYIO

A0JIF0O B HACJICACTBEC, a4 TAKIKC IMPOCHUTH BbLIAATH €MY CBHACTCILCTBO O IIPABC HaA
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00s13aTeNbHYI0 JIOJI0 B HACIEACTBE B MEHBIIEM pa3Mepe, YeM MpeayCMOTPEHO
3aKOHOM, TPUYMTAIOIICICS eMY JTOJIH.

3asBieHne 00 OTKa3e OT HAaCJIEACTBA, KaKk M 3asBJICHUE O MPUHATHU
HACJIEJICTBA, MOTYT OBITh MOJAHBI OT UMEHU HACJEeIHUKA €r0 MPEACTaBUTEISIMU, U
B OTOM Cllydya€ B JIOBEPEHHOCTH, Ha OCHOBaHMM KOTOpPOW JIEHCTBYET
IPEJICTaBUTEIND, JOKHO ObITh OTOBOPEHO IMOJIHOMOYKE Ha OTKA3.

3aKOHHBIE MPEACTABUTENIM MAJOJETHUX (MX POJUTENH, YCHIHOBUTEIH,
OTEKYHBI) ACUCTBYIOT 0€3 JOBEPEHHOCTH, HO, JJISI TOTO YTOOBI COBEPIIMTH OTKa3
OT HAcIEeJCTBA, UM HEOOXOJUMO MOJYYUTh Ha 3TO Pa3pelieHHe OPraHOB ONEKH U
noneuyntenscTBa. HecoBepmennonernre ot 14 no 18 ner Bmpase oTKa3aTbCsl OT
HACJIE/ICTBA JINIIb C Pa3pELICHNs CBOUX NONEUYNUTEIEH.

lapantun  oOecrieueHUsT WHTEPECOB  HECOBEPLIEHHOJIETHUX  Tpa)aaH
YCTaHOBJICHBI TAKXKE IIPU paszzene Haciencrtsa. Ecim cpenu COHAacIeaHUKOB €CTh
HECOBEPLICHHOJIETHUE, TO pa3jie]l HACIEeACTBAa OCYILECTBISETCS C COONIOACHUEM
0COOBIX TIPaBuUII, MPeAYCMOTpeHHBbIX CT. 1167 'K PO.

Tax, 27 auBapst 2012 r. AMypckuit 00J1aCTHOHM CyJl pacCMOTPEIT TPakIaHCKOE
JIeJ0 MO KAacCallMOHHOM ano0e, T/e HCTell, JACUCTBYIOIIMA B HHTEpecax
HECOBEpUICHHOJIETHET0, OOpaTuicsi B CyA C HMCKOBBIM 3asBIIEHUEM O
BOCCTAHOBJICHMM CPOKa JUIsl NPUHATHS HAcleAcTBa. B Hensx oxpaHbl 3aKOHHBIX
MHTEPECOB HECOBEPILICHHOJIETHUX HACJIEIHUKOB O COCTaBJICHUH COIJIAILICHUS O
paznene HacneacTa (ct. 1165 'K P®) u o paccmoTpenuu B cyle zena o pasjene
HaCJEelICTBA JIOJDKEH OBITh YBEIOMJIEH OpraH ONEKH W momneduTensctBa. llpu
OyKBaJbHOM  TOJKOBAaHWU TMPHUBEIECHHON BBIINIE HOPMBI  HEOOXOJIUMOCTh
YBEJOMIIEHHSI OpraHa ONEKH M IONEYUTENIbCTBA O PACCMOTPEHUHM B CYZE JIena O
paszene Haclle[CTBa SIBISIETCA MPOLIECCyalbHOM HOPMOI, KOTOpas TrapaHTUPYET
3aIMTy MpPaB HECOBEPLIEHHOJIETHUX JIMI] IIPU PACCMOTPEHUM J€JIa B CyAE, IaeT
BO3MOYKHOCTb OpraHy OIIEKM W IIONEYUTEIbCTBA BBICTYIIUTh B TPAXKIAAHCKOM
Ipoliecce B Ka4eCTBE JIMIIA, yYaCTBYIOIETO B JIETIE.

[Ipu paccMoTpeHMH JAaHHOTO Jena HecoOdrofeHue TpeOoBaHUS 00

YBCOAOMIICHHUHN OpraHa OIICKHU U IOICYNUTCIILCTBA, HCIIPUBJIICYCHUC €TI0 K YHaCTHUIO B
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JieJie MOCIIY>KHJIO OCHOBAHMEM JIJII OTMEHBI PELIEHUs CcyAa MEepBOl MHCTAHLUU B
KaccallMOHHOM nopsnke. CienoBaTreabHO, KOrJa 10 KacaeTcs 3allUThl MpaB U
MHTEPECOB HECOBEPILIECHHOJIETHUX HACIEIHUKOB, YBEJIOMIICHHUE OpraHa OMNEKH U
MONEYNUTENLCTBA HECET 00s3aTeNbHbIN XapakTep. Takxke ciexyeT OTMETHUTbh, YTO
ct. 1167 I'K P® ummeer ckopee MpolECCyuIbHOE 3HAYCHHUE, MOCKOJIBKY OpraH
OMEKH U MOIMEUYNUTENbCTBA BHICTYNIAET KaK YYaCTHHUK IIpoliecca.

Taxke cnemyeT oTMeTWUTh, 4TO TepBbI ab3am cr. 1167 'K P® nemaer
oTchUIKY K CT. 37 'K P®. [IpakThuecKd 3TO 03HAYAET, YTO OMEKYH HE CMOXKET
3aKIIOYUTh OT MMEHM TMOJONEYHOro (a TOoMeYuTenb - JaTh COIJlacue Ha
3aKJIIOYEHHUE) COTJIAIIEHUE O pa3jiesie HacleacTBa 0e3 pa3pelleHusl Ha TO OpraHa
OMEKHU U MOIEYNUTENCTBA.

3atem, a03. 2 ct. 1167 'K P® rnacut, 4To Oopran Oneku M NONEYUTEIhCTBA
HEOOXOJMMO YBEIOMHUTb O COCTAaBJICHHWU COIJIALICHHUS U PACCMOTPEHUU Jiena O
paszene HacJeICTBA B CYAE.

[IpeacraBnsieTcsi, 4TO MEpBOE TPEOOBAHUE SIBISETCS W3JIUILHUM, MOCKOJIBKY
a03. 1 3TOH Xe cTaTbU MPEANHUCHIBAET HE MPOCTO YBEAOMJIEHHE, HO MOJy4YCHHE
paspelieHusi opraHa ONEKU U TOMEYUTENbCTBA HA 3aKIIOYEHHE COTJIAIECHUS OT
WMEHU HECOBEPIICHHOJIETHUX HacCIeAHUKOB. Ho Bpsa M MOXKHO JTOOUTHCS
pa3pellieHHs] Ha 3aKJIIOUYECHHE COIJIAllleHUsl, HE YBEIOMHB OpraH OIEKH H
MOMNEYUTENHCTBA O €r0 COCTABICHUH U COJICPKAHUU.

Hopwma Gonee mmpoxkas (a63. 1) mornomiaeTr npaBuiio 6osee y3koe (a03. 2 cT.
1167 'K P®), yem nuiaer ero cMmpicia. Bropoe xe TpeOoBaHue, HANPOTUB, HE
JIOCTUraeT CBOEH 1end, uO0 TPOCTOE YBEIOMJICHME OpraHa OHEKH U
MOTICYUTENIHCTBA O HAJIMYUU CyJIeOHOTO CTopa O pasfese HAacleICTBa HUKAK TPaB
HECOBEPIICHHONCTHETO HE 3aIUIACT .,

[IpaBONpUMEHHTEIBHAS IPAKTHKA CTABUT CIEIYIOIIYIO 3324y  TOCKOIbKY
B YHCJIO HACJEAHUKOB B OOJIBIIMHCTBE CIy4aeB BXOJAT WICHBI OJTHOW CEMbU TMPHU

3aKJIIOUCHUM COTJIAIICHUM O pasaciic Hacja€acTBa, Korga B 4YMCJIC HACJIICAHHUKOB

®2 Benos B.A. Pasgen nacneacrsa / B.A. Benos, C.A. Bymaenkosa // IIpaoseaenue. - 2005. - Ne 3. - C. 16.
® I'sosnesa M1.H. Bonpocs! Hacinenosanus / M.H. ['Bo3zesa / Bromnerens HoTapranbHoil mpakTHKy. - Ne 4. - 2004,
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UMEIOTCS JTULa, Ha3BaHHbIe B cT. 1167 'K PO, Bo3HMKaeT npobdiieMa NpUMEHEHUS
ct. 37 I'K P®, B cOOTBETCTBUU C KOTOPOW OIIEKYH, IOIEYNTEINb, UX CYNPYrd U
ONM3KKME PpOACTBEHHUKH HE BIPABE COBEPIIATH CHCJIKH C TOJONEYHBIM, 3a
UCKJIIOYEHUEM Iepe/layd HMMYIIECTBAa IMOJONEYHOMY B KayecTBE Japa WA B
0e3po3Me3gHoe mojb3oBaHue. CoriacHo cT. 60 CK P® mpu ocyiiecTBieHUN
pOAUTENSIMA TPABOMOYHMI TIO YIPABIECHUIO HMMYIECTBOM peOeHKa Ha HHX
pacrpocTpaHsitoTcs npaBuia, ycraHoBieHHble cT. 37 'K PO. ITynkt 3 cT. 182 'K
P® 3akpemsieT, 4TO NPEACTABUTENIb HE MOXKET COBEPIIATH CHEIKA OT HMEHU
MPECTABIIIEMOr0 B OTHOIICHUU Ce0sl TUYHO.

YueHble npemrararoT pasznuyHele nyth pemeHus. Tak, K.b. Spomenko
BUJIUTCSI TIPABWJIBHBIM CJICAYIOIINI BAPUAHT: POJIUTENN, ONEKYHbI, MOMEYUTEIN U
WHbIC 3aKOHHBIC MPEACTABUTEININ, a TAKKE UX CYNPYTH U OJU3KHE POJCTBEHHUKHU
«JIOJDKHBI OyJyT OOpaTUThCS B CyJ ¢ TpeOOBaHHUEM O pasjieic Hacle[CTBAa BBUIY
IOpPUJINYECKON HEBO3MOYKHOCTH Pa3/IeNIUTh HACIEACTBO IO COTJANIEHUIO MEXITY
coOoM... [[ns Toro 4toOBbI pasliesl HACJIEICTBEHHOIO HMMYIIECTBA C Yy4acTHEM
MEPEUUCIICHHBIX JIMI] MOT COCTOSIThCSl 0e3 oOpalieHusi B CyJ, YKa3aHHBIE Ul
JIOJDKHBL  OOpaTUTbCSI B OpraH OINEKH U TONEYUTEIhCTBA C MPOCKOOl 00
OCBOOOXKJICHUH HMX OT COOTBETCTBYIOIIUX oOs3aHHOcTed (1. 2 cT. 39 T'K, uro,
MpaBza, BOSMOJKHO JIHIIb TS OIIEKYHOB H MOMeUUTeNneH)... »>,

T.M. 3aineBa NOUIIET, YTO «CAWHCTBCHHBINM BBIXOJ M3 IIOJI0KCHHUS -
MPUMEHEHHUE B MOPSAJKE AaHAIOTMU HOPMBI, peaycMoTrpenHou 1. 2 ct. 64 CK, B
COOTBETCTBHM C KOTOPOW POAUTEIM HE BIpaBe MPEACTaBISATb MHTEPECHl CBOUX
JIETEN, €CIIA MEXKAY MHTEPECAaMH POAUTENIEN U JIETEW UMEKOTCA MPOTUBOpeuns. B
Cllyyae pa3HOIJIaCMM MEXIy POJIUTENIMU U JI€TbMU OpraH OMNEKH U
MONEYUTEIHLCTBA 00sI3aH HA3HAYUTh MPEJACTABUTENS JUIS  3alllUThl MpaB U

o 65
HHTCPCCOB ACTCHU)> .

o4 Bynaesckuit b.A. HacnenctBennoe mpaBo / MH-T 3akoHOAATeNbCTBA M CPAaBHUTEILHOTO IPABOBEACHUS PH
[pasutensctBe PO. B.A. Bynaesckuii [u ap.]; ots. pen. K.b. fpomenko. — Mocksa : BonrepcKnysep, 2005. - C.
270 - 271.

® Bajinesa T.M. CyneGHasi mpaKkTHKa 1o HacmeacTBeHHbM aemam / T.W. 3aiinesa. — Mocksa : BomrepcKnysep,
2007. - C. 235.
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C 0cobeHHOI OCTPOTON CTOUT BOIIPOC O TOM, KAKUM 0Opa3oM, HE HapyIIHB
ct. 37 I'K PO, coBepmuTh pasjesl HACcIEICTBA, HAXOASIIErocs B oOIei 1071eBOM
COOCTBEHHOCTH pEOCHKAa W €ro 3aKOHHOTO MpEeACTaBUTENS, T.K. JETH M HX
POAUTEN HEPEAKO COBMECTHO HACIEAYIOT MMYILECTBO, PACHPOCTPAHEHBI CIIy4au
HACJIEIOBAHUSI CYIPYTOM YMEPIIETO U UX OOLIUM C YMEPIIUM PEOSHKOM (JE€ThMU)
KaK HaclIeTHUKaMHU MepBoi ouepeau 1o 3akony (1. 1 cr. 1142 'K P<13)66.

AHamm3upys nopsiaok pasupena B coorBerctBuu ¢ 'K PO Hacnmenctsa,
OKazaBIllerocsi B o0mieit cooctBeHHoctn poauteneit u geret, O.10. Iunoxsoct
npuiieal K BBIBOAY, UYTO TaKOW pa3fen MO COIVIAIICHUI0 MEXIY JIEeTbMU U HX
3aKOHHBIMHU MPEACTABUTEISIMU HEBO3MOXKEH B CHITy MPAMOTO 3ampeTa . 3 cT. 37
'K P®. Ecii 3T nuiia Bce-Taku OKaKyTCsl iepea He0OX0AUMOCTBIO OCYIIIECTBUTh
paszesl HacJIeICTBEHHOIO MMYIIECTBA, OHU JIOJDKHBI OyIyT OOpaTUTHCS B CYI C
TpeOOBaHHEM O pas3Jieie HacleJACTBa BBHUAY IOPUIUYECKON HEBO3MOKHOCTU
pa3ienuTh HACIEJACTBO MEXAYy co0o0il. OpraH ONeKd U TMOINEYUTEIHCTBA B CYJIE
BBICTYIIa€T B 3alllUTy HMHTEPECOB HECOBEPIICHHOJIETHUX TpaxkaaH. s Toro,
4yTOOBI pa3/ien HaCIeACTBA C yYacTUEeM PeOCHKA M €ro OmneKyHa (ITOMEYUTeNIsi) MOT
COCTOSATbCS 0e3 oOpalieHust B CyJ, ONEKyH (MONeYuTeNb) AOJKEH OOpaTUThCS B
OpraH OIEKH M TOMEYUTENIbCTBA C TMPOCHOOW O €ro OCBOOOKICHHH OT 3THX
oOs3aHHOCTEll Ha ocHOBaHuu II. 2 ¢T. 39 'K P® u teM caMbIM BBIMTH H3-IIOL
3anpera . 3 cr. 37 T'K PO’

OTa Mo3uIMs MOJpa3yMeBaeT CyAcOHYI0 MPOLEIypy B OTCYTCTBHE CIIOpa
MEXy CTOPOHAMHU: CIOP B JAHHOM CJIy4ae, Mo CyTH, UAET ¢ caMmuM 3akoHOM. Cyna
He wu30exaTb B JICUCTBUTEIBLHO CIOPHBIX CHUTyallUsX - TMpPU HEXKEeJaHUU
COCOOCTBEHHHKA COBEpINATh pas3fiesl, €ro HECOrJiacuu C ycJIOBUSMH caenku. K
COXKQJICHUIO, HEOINpaBJaHHO IIMPOKHE TIPAaBOBbIC 3alpPEeThl  BBIHYXKJIAIOT
UMHUTHpOBaTh cnop. st «3akoHHOTO» pemieHust Bonpoca T.W. 3aiineBa cuurtaer
JIOCTATOYHBIM MPUMEHEHUE K CIy4aro pas3jeyia HacleACTBA MEXAY POAUTEISIMU U

UX HECOBEPLICHHOJETHUMM JeTbMU MO aHamoruu n. 2 cr. 64 CK PO. B

% Benos B.A. Vkas. cou. C. 50.
®" Kommenrapuii x ['paxianckoMy komekcy Poccuiickoit ®Dexepaii 4acTH TpeThell (IOCTATCHHBIH) / OTB. Peil.
H.N. Mapsimega, K.B. fIpomenko. - Mockga, 2004. - C. 219.

56



COOTBETCTBHM C 3aKPEIUIEHHBIM MPABWJIOM POJWTENIM HE BOPABE MNPEACTABISATH
VMHTEPECHI JIETEM, €CIIM MEXAY WX HHTEpecaMH HMEKTCA npoTtuBopeuns. [Ipu
pa3HOTIACHUSIX MEXAY POAUTENSIMA M JETbMU OPraH OMNEKH W TONEYUTENHCTBA
00s13aH HA3HAYUTH TPEICTABUTEIS ISl 3aIUTHl TIPaB M HHTEPECOB nereit®. Dra
TOYKA 3pPEHHUS BBICKA3bIBAETCA U APYTUMU aBTopaMH69. VYyactue B COBEPIIECHUU
C/IEJIKM HAa3HAUYCHHOI'O MpeJCTaBUTENsl peOeHKa B Bo3pacTe A0 14 neT mo3Boiser
COOJIIOCTH HWHTEPECHI IMOCIEIHEr0 MpU pa3felie HMMYILIECTBA, HAXOJIALIErocs B
o011elt COOCTBEHHOCTH peOEHKa M €r0 3aKOHHOTO MPEACTABUTES.

Henb3ss mnpusHaTe aIbTEpHATUBOM HA3HAYCHUIO OpPraHOM OMNEKU U
MOMNEYNUTENHCTBA BPEMEHHOTO MPEICTaBUTENST peOeHKa, HE JTOCTUTIIIEro BO3pacTa
14 ner, BblAa4y 3aKOHHBIM IPEACTABUTENIEM JOBEPEHHOCTH Ha COBEPIICHUE
CEJIKM OT UMEHU PeOEHKa MHOMY JI€ECIOCOOHOMY J'II/II_[y7O. B nanHOoM ciydyae He
UMeeT 3HaYeHUs, YTO JOBEPEHHOCTh BbIIAETCS OT MMeHU pedenka. M3 u. 3 cr. 52
[TIK P® BbITEKaeT, 4TO MOpPHU MPOLECCYATbHOM MPEICTABUTEIBCTBE 3aKOHHBIN
MpeACTaBUTENIb peOeHKa BIIpaBe BbIJATh JOBEPEHHOCTh OT CBOEro wmeHu. M B
MaTepHaIbHBIX, U B TMPOILECCYAIbHBIX OTHOIICHHUSX BBIOOP TAKOTO JIOTOBOPHOTO
MPEJICTABUTENISI U €ro TOJHOMOYHS OINPENCIICHbl 3aKOHHBIM MPEACTABUTEIIEM.
[ToaTomMy chenka Mexay peOEHKOM, B HHTEpecax KOTOPOTro JIeWCTBYET
YIIOJJTHOMOYEHHBIM MPEACTABUTENb, W 3aKOHHBIM MPEACTABUTEIEM, BbIIABLIUM
JIOBEPEHHOCTh OT UMEHU peOeHKa, OCTaeTCs 3anpemeHH017171.

B nacrosimee Bpemsi, nomuMo 1. 2 cT. 64 CK P®, 0 ponu oprana oneku u
MONEYUTEIHCTBA B MPEICTABUTEIBLCTBE MOJIONEYHBIX TOBOPUT 3aKOH 00 OrmeKke u

72
noneuntensectBe - (m. 8 4. 1 cr. 8). K mMmoaHOMOYMSIM OpraHoB OINEKU U

% 3aiiresa T.J. HaciencTBeHHoOE MpaBo B HOTapuanbHOU mpakTuke: kommeHTapuu ('K P®, 4. 3, pa3a. V), merox.
peKoMeHmanuu, oO0pas3lpl JOK., HOPMATHB. akThl, Cyne0. mpakTuka: mpakT. mocod. / T.M. 3aiimeBa, I1.B.
Kpamenunnukos. — M3a. 5-¢, nepepab. u mom. - Mocksa, 2005. - C. 272 - 273.
% Benos B.A. Pasuen nacnencrsa / B.A. Benos, C.A. Bbymaeukosa // Tlpasosenenue, 2005. - N 3. - C. 51; Bprouko
T.A. Oxpana 3aKOHHBIX HHTEPECOB HECOBEPIICHHOJIETHUX HACICIHUKOB IpH pa3zxene Haciencrsa / T.A. bprouxo //
Horapuyc, 2010. - Ne 2. - C. 9.
o BapanoB A.M. 3akoHHOE IpeACTaBUTENLCTBO pedeHKa: mpoOmembl Teopuu W npaktuku / A.M. bapanoB //
CewmeliHoe n xmnuiHoe npaso, 2008. - N 1. - C. 6.
n I'paxknaHckoe mpaBo M COBPEMEHHOCTH: COOPHHK cTaTel, mocmsimeHHbId nmamsatd M.W. Bparunckoro / C.C.
Aunexcees [u ap] ; mon pexa. B.H. JlutoBkuHa ; MHCTUTYT 3aKOHOJATENILCTBA M CPABHUTEILHOTO MPABOBEACHUS MTPU
IIpaBurensctBe P®. — Mocksa : Craryr, 2013. - 766 c.
206 oneke 1 momeYHTENBCTBE [DIEKTPOHHBIA pecype] : demnep. 3akoH ot 24.04.2008 Ne 48-D3 // CIIC «apaHT».
— Pexxum mocryna: http://base.garant.ru/
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NOMNEYNUTENCTBA OTHECEHO IIPEICTABICHUE 3aKOHHBIX MHTEPECOB TIPAXK/IaH,
HaXOJAIIUXCS NOJ ONEKOM WM NOMNEYUTEIBCTBOM, B OTHOLICHUSX C JIFOOBIMU
JuamMu (B TOM 4YHCIIE B Cy/Aax), €CIM JEHCTBUS ONEKYHOB WJIM TOMEUUTENEH M0
IIPEICTABICHUIO 3aKOHHBIX UHTEPECOB MOJIONIEYHBIX MIPOTHUBOPEYAT
3aKoHOJATENbCTBY PD 1 (Mim) 3aKk0HOIATENBCTBY CYObeKTOB PD min nHTEpecam
MOJIONEYHBIX JTMOO €CIIM OMEKYHbl WM TMOIMEYUTEIN HE OCYIIECTBISIIOT 3allUTy
3aKOHHBIX HHTEPECOB MOIONEUHbIX

B curyanuu, xorma oIHO M TO K€ JIMIO HA3HAYEHO OINEKYHOM WIIU
MOMNEYNUTENIEM HECKOJBKHUX MOJONEUHbIX (HampuMep, Opata U CeCcTphl), HO MEXKIY
UX MHTEpecaMy BO3HUKIM MPOTHBOPEUMS, MPEAYCMOTPEHO HAa3HAUYEHHE OPraHOM
OIEKH M MOTEYUTENHCTBA BPEMEHHOTO TPEJCTABUTENS KaXKIOMY [TOI0NIEYHOMY (Y.
10 c1. 10 3akoHa 00 OIMEKe M MOMEYNTEIIHCTBE).

JlaHHBI BONPOC NPUMEHUTENBHO K OTHOLICHUSAM MEXIY POAMUTEISIMH H
HECOBEPIICHHOJIETHUMU JEThbMH M MEXJy OINEeKyHaMu (IONEUYUTENsIMU) |
HECOBEPILICHHOJETHUMHU TIOJONEYHbIMH pEUIeH B 3aKOHOJATENbCTBE, TaKUM
o0Opa3oM, ernHOOOpa3Ho. A B Cilyd4ae HaJIU4Msl CUTyalluii KOH(JIMKTAa UHTEPECOB
JeTel W HX 3aKOHHBIX TMPEACTaBUTENEH TMpU HACIEAOBAHUM UMYILECTBA,
TpeOyIoIIero pasjena, J0JKHbI ObITh PACIIUPEHBI BOZMOKHOCTH OPTaHOB ONEKU U
NONEYNUTEIBCTBA.

Pazneny Hacnenctsa nocBsiuieHsl CT. ¢T. 1164 - 1170 'K P®, u3 Hux nBe - cT.
cT. 1166 u 1167 - HanpaBieHsl Ha OXpaHy MHTEpecoB pedenka. B cuiy cr. 1166
'K P®, npu Hanuuuu 3a4atoro (Mpu >KU3HU HACJeNoAaTeNs - yTouHseTcsd B M. 1
ct. 1116 TK P®), HO emie He poauBiIerocs HaciaeAHUKa (HACIUTypyca) pasnel
MOJKET OBITh COBEPIIIEH TOJIHKO MOCIIE €r0 POXKIEHUS (3KUBBIM - YTOUHEHO TaM XKe).
[TockonbKy Ha MOMEHT OTKPBITHS HACJEICTBA HEU3BECTHO, POAUTCS JIM pEeOCHOK
YKVBBIM, IPUOCTAHABIIMBAETCS KaK BblJa4ya CBUJIETEJILCTBA O MPABE HA HACJIENICTBO,

TaK 1 pasacii HACJICACTBCHHOI'O UMYyHICCTBA IO MOMCHTA CI'0 POKIACHH.

& Bprouko T.A. Paznen HacieACTBa B TPaKIAHCKOM IIpaBe: BOMPOCH TEOPUH W MPAKTHKH: aBTOped. IUC. ... KaHI.
fopu. Hayk. / bprouko T.A. — Mockea, 2011. - C. 20 - 21.
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Bomnpoc o mpaBoBoM cTaryce 3a4aToro, HO €II€ He POJIMBIIErocs peOeHkKa B
IOPUINIECKON IUTepaType ABISCTCS MUCKYCCHOHHBIM. B ipeamOyne KonBenmmu o
npaBax peOEHKa yKazaHO, YTO PEOEHOK HYKJaeTcsi B 0cOOOM oxpaHe U 3abore,
BKITIOYAsT HAIGKAILYIO 3alIUTy KAk 0, TAK M IOCIe POXACHHsS . OIHAKO,
cornacHo 4. 2 cT. 17 Koncturynuu PO, yenoBek mpuoOpeTaeT CBOU OCHOBHBIE
npaBa M CBOOOJBI TOJIBKO C MOMEHTa poxacHusd. CienoBaTesbHO, BO3HUKAET
BOIPOC O MOMEHTE Hayajla BO3HHUKHOBEHHs MpaBocrnocoOHoCcTH. OT pelieHus
JAHHOT'O BOIIPOCA 3aBUCHUT CJeAyIollee - OyJeT M 3a4aThlii peOCHOK (HacCLUTypyc
— (ot lat.) Tuton B upeBe MaTepu) MPU3HAH B Ka4eCTBE CyOBEKTa MpaBa, OyayT JIH
peanu30oBaHbl M 3alIUIIECHbl €ro MpaBa U HHTEPEChl, B TOM 4YHUCJIE U B cdepe
HACJICCTBEHHBIX [TPABOOTHOLICHUN.

BonpmIMHCTBO MPaBOBEIOB IMOJAralT, YTO HACHUTYPYC HE MOXKET OBITh
HajleJieH CyOBeKTUBHBIMU TMpaBaMu. OAHM NOPUIEPKUBAIOTCS MHEHHS, 4YTO
3ayaThlii PEOEHOK MMEET YCIOBHYIO TPaXKIaHCKYIO IMPaBOCIIOCOOHOCTH, OJIHAKO
€CTh U T€, KOTOPbIE CUUTAIOT, YTO HACHUTYPYC MPABOCIOCOOHOCTHIO HE 00JIaIaeT,
HO B TO K€ BPEMs 3aKOHOM OXPaHSAIOTCS U 3aIUIIAIOTCA T€ MPaBa, KOTOPbIE MOTYT
BO3HHMKHYTh Y HEro B OynylieM. 3aKOH OXpaHseT OyIylliue MpaBa HacUUTypyca
IIOCPEACTBOM CIIEAYIOIIMX ACHCTBUM: NPUOCTAHOBIICHUE BbIJaYM CBUIETEIILCTBA O
IIpaBe€ HA HACJIEACTBO, 3aIIpeT pa3jeiia HACIEACTBEHHOIO UMYILIECTBA 10 TeX IOp,
noka peOeHOK He poautcs. JlaHHbIe AEUCTBUS PacIpOCTPAHAIOTCS Kak Ha
HACJIEJHUKOB II0 3aKOHY, TaK W Ha HACJIEIHHUKOB II0 3aBeliaHuio. Hopwsl,
Kacarollyecs 3alllUThl MPAaB HACHUTYpPyCa, Kak MPaBWJIO, UMEIOT WMIEPATUBHBIN
xapaxrep .

[TockonbKy  MpaBOCIOCOOHOCTH  BO3HMKAaeT C  MOMEHTa  POXKICHHUS,
CJIeI0BATEIbHO, €CIIM PEOCHOK POKIAETCS MEPTBBIM, IPABOCIIOCOOHOCTh y HETO HE

BO3HMKaeT. Takke WHTepeceH TOT (aKT, YTO MOMEHTOM CMEpPTH YEJIOBEKa

74
KonBeHnuus o npasax pedenka Ykas cou. C. 1.
™® Hacnencreennoe MpaBo: MOCTAaTEHHBIN KOMMEHTapuil K mstomy pasneny ['paxmanckoro kojekca Poccuiickoit
®deneparum (mocrareiinsiii) / moa. pea. M.A. lumutpuesa. — Ekarepunoypr : YMII VIIU, 2012.
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TPU3HAETCS ero GHONOrHYEeCKasi CMEpTh WIH MOMEHT CMEPTH €ro Mo3ra'>, W ecim
*Ke peOCHOK, POJMBIIUCH, MPOXKWI MO KpaiHel Mepe HECKOJIbKO MHHYT, 3TO
O3HAYaeT, 4YTO OH MOXET UMETh IpaBO Ha HaclenoBaHue. B cBsa3u ¢ stum, H.H.
becenkuHa npeuiaraeT NpUHLKAI CUMMETPUH, B KOTOPOM MPOBOAUTCS AHAJIOTHS C
KOHIIOM YeJIOBEYECKOH KU3HU, U, CIIEOBATEIIbHO, MOMEHTOM POKJICHHUS YEIOBEKa
GyzeT Hauano (GYHKIMOHHPOBAHMUS CTBOJIOBBIX KJIETOK MO3ra’ .

B gpyrux crpaHax TakXke OTCYTCTBYeT €IMHOOOpa3HO€ MHEHHE
OTHOCUTEJIBPHO MOMEHTA TpHU3HAHUS (U3UYECKOro Jmia cyobekroM mpaBa. Ho
TaKke Kak U B Poccru, BO MHOTMX CTpaHaX MOMEHT Hayajla IpaBOCIOCOOHOCTH
CBS3aH C MOMEHTOM POKIEHUS, OJHAKO BBLICIAIOTCS HEKOTOPbIE OCOOEHHOCTH.
Tak, nanpumep, B Mcmanuu eciaum HOBOPOXKICHHBIM UMEET YEJIOBEYECKOE TEI0 U
poKMBaeT 24 yaca ¢ MOMEHTA OTAEJICHHS OT Tella MaTepH, TO TOJIBKO TOIJa
cuMTaeTcsl poxkJIeHHbIM. B cooTBercTBUM ¢ ['paxpganckuM KojekcoM PpaHiuu
peOCHOK TOMHMMO KpHUTEpHUsl KUBOPOKICHMUS, BOKEH TaKXKe KpUTEepUi
YKU3HECTIOCOOHOCTH, KOTOPBIM MOXKET ObITh JOKa3aH JIOObIM CIIOCOOOM, B TOM
YHCIIe CBUIETEIBCKHMH MOKA3AHUAMH ¥ 3aKIIOYEHHEM KCIIEPTOB.

Takke CylecTBYIOT CTpaHbl, KOTOpbIE MPUAAIOT 0CO00€ 3HAYEHHE MPABOBOMY
CTaTyCy 3a4yaToro, HO elle He poauBuierocss pebenka. B I'epmanckom
IPaX/IaHCKOM YJIOKEHMH TNPABOCIOCOOHOCTh Y CyObEKTa BO3HHMKAET C MOMEHTa
POXKIEHUS, OJHAKO B OTHEJNbHBIX CIydasxX 3ayaThlii pPEOCHOK MOXET OBITh
IpUpaBHEH K poauBlLiemMycs peOeHKy. Elle He poXIeHHBIM, Ccile10BaTeNbHO, HE
o0nafaronMii TpaBOCIOCOOHOCThIO PEOEHOK, MOXKET, K MPUMEpPY, HacIeAoBaTh
MMYIIECTBO, €CJIM OH OBLI 3a4at 10 cMepTu Hachenoaaresns (maparp. 1923 I'TY).

B Snonum Bce Qusznueckne nuUIla WMEIOT PaBHYIO MPaBOCIOCOOHOCTH

HE3aBUCUMO OT BO3pacTHBIX KputepueB. llosHas mpaBocnocoOHOCTh CyObeKTa

® 06 yrBepsxmennn [IpaBuI ONpEJENeHAs MOMEHTA CMEPTH YeNOBEKa, B TOM UHCIE KPHUTEPHEB H IPOLELYDPHI
YCTaHOBJICHHS CMEpTH denoBeka, [IpaBWi mpekpamieHus peaHnMAIMOHHBIX MEpONpUSATHH U (OPMBI MPOTOKOJA
YCTaHOBJICHHS CMEPTH 4enoBeka [OnekTpoHHbl pecypc] : [locranosnenue IlpaButensctBa PO ot 20.09.2012. Ne
950 // CIIC «I"apant». — Pexxum nocryna: http://base.garant.ru/

" Becenxuua H.W. KoHcTHTYIIMOHHO-TIpaBOBas 3alMTa NpaB HepoauBILerocs pedbenka B Poccuiickoit denepanum:
Jic. ... Kaun. ropua. Hayk. / becenkuna H.W. - Mocksa, 2005.

® Xiommo ne na Mopannsep JI. 'paxxnanckoe mpaBo ®panrmu / mep. ¢ QpaHIy3cKOro W BCTyI. cT. E.A.
®netimu. - Mocksa : MHocTpanHas iureparypa, 1958. T. 1. - C. 222.
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HAaYMHAETCs, KAK U BO MHOTMX JPYIMX CTpaHaxX, ¢ MOMEHTa poxaeHus. OmHako
IPABOCMIOCOOHOCTh MOKET BO3HUKHYTh M Yy peOEHKa, KOTOPBIH HAXOIUTCS B
yTpoOe MaTepu Mpu BO3HUKHOBEHUH HACJIEACTBEHHBIX MPaBOOTHOIIECHUN. Takum
o0Opa3oM, peOCHOK, KOTOPBIA €Ille HE PpOAWJICS, UMEET TaKOoe e IMpaBo Ha
HaCJIeI0BaHKE, KaK YK€ POJIUBIIUNICS peOCHOK.

Takum  oOpazomM, B  KauecTBe  OCOOCHHOCTH  OCYILECTBIICHUS
HECOBEPILIEHHOJIETHUMH HACJIEICTBEHHBIX MPaB, MOXKHO BBIJEIHUTH CIECIYIOLIEE:

- CyOBEKTHBIH COCTaB, B KOTOPBIM BXOAST 3aKOHHBIC TMPEICTABUTEIN
HECOBEPILIEHHOJIETHET0, OPTaHbl OMEKHU U MONEYUTENbCTBA, & TAK)KE UHBIE OPTaHBbI,
Ha  KOTOpPBIX 3aKOHOM  BO3JIOK€Ha  OOSA3aHHOCTh IO  3alMTEe IpaB
HECOBEPILICHHOJIETHUX;

- IpaBo Ha OOS3aTENbHYIO JOJI0 B HACIEICTBE HE3aBHUCHMO OT JIFOOBIX
00CTOSATEILCTB;

- 00s3aTe’NbHOE y4acTUE OpPraHOB OINEKH M IONEYUTENbCTBA, KOTOPHIM
MPEIOCTaBIEHbl TaKWe IpaBa, KaKk MPaBO KOHTPOJSA 3a JCHCTBUSMU 3aKOHHBIX
IIPENICTABUTEIIEH IO PACTIOPSKEHUIO UMYILIECTBOM HECOBEPIIEHHOJIETHUX JINLL;

- HECOBEPILIECHHOJIETHHE HACJIEIHUKH MOTYT MPUHATH HACIEICTBO IMyTEM
COBEpIICHUs AEHCTBUM, KOTOpble OyayT yKa3blBaTh Ha (PaKTHUECKOE MPUHSITHE
HACJIEICTBA, K TAaKUM JIEUCTBUSIM OTHOCHUTCS, HAPUMEpP, NPOXKUBAHUE B >KHIIOM
MOMEIICHUH HACIIETHUKA.

[Tomaraem, 49to 1  2(PGEKTUBHOTO  OCYIIECTBIEHUS  PEOCHKOM
HACJIEICTBEHHBIX IpaB, MPaBWJl, HA3BAHHBIX B JAHHOM maparpade HeJ0CTaTO4YHO,
U 3aKOHOJIATEIbCTBO HY>KJAETCS B COBEPUICHCTBOBAHWU — B YCUJICHUU MPaBOBBIX
Mep oOecrieyeHHs OCYIECTBICHUSI HaCIeICTBEHHBIX MIPaB.

JIJIst UCKITIOUEHUS CUTYallMid, BIIEKYIIMX HapylIEHUE NMpaB peOeHKa, BUAUTCS
1eJNecoo0pa3HbIM  JOMYCTUTh K YYacTUIO B OCYIIECTBICHMHM €ro ImpaB U
YIOJIHOMOYEHHOTO IO IpaBaM peOeHKa B COOTBETCTBYIOIIEM cyobekTe P®D. Takas
Mepa HE CTaHeT npensTcTBUEM g 3((PEKTUBHOIO  OCYLIECTBICHUS
HACJIEICTBEHHBIX TpaB pebenka. OHa o00ecrneyuT peasbHOE KaueCTBEHHOE

OCYHICCTBJICHUEC HACJICACTBCHHBIX ITIpaB.
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3.2 IPEAIIPUHUMATEJ/IBCKAA JEATEJIBHOCTD
HECOBEPHIEHHOJIETHUX: OCOBEHHOCTHU 1 NOPAOK EE
OCYHECTBJIEHUA

I[IpaB0 Ha BegeHWE NPEANPUHUMATEIBCKOM W HWHOW  3aKOHHOU
DKOHOMHYECKON  JIESITEIIBHOCTH ABIISIETCS OJIHUM u3 BaYKHEUIIINX
KOHCTUTYIIMOHHBIX TpaB denoBeka (cT. 34 Koncturynuu P®) u BXOaUT B cOCTaB
rpaxkaanckoi mpaBocrnocooHocTH (cT. 18 'K PD).

Cornacio cr. 55 Konctutyuuun P®, orpanudeHue JaHHOTO IIpaBa
JIOMyCKaeTCsl TOJAbKO (heepalibHBIMU 3aKOHAMHM U «TOJIbKO B TOW Mepe, B KaKou
3TO HEOOXOJAMMO B MLENAX 3alIUThl OCHOB KOHCTUTYLIMOHHOTO  CTpOS,
HPAaBCTBEHHOCTH, 3/0POBbSl, MpaB W 3aKOHHBIX HWHTEPECOB JIPYyrUX JIUII,
oOecrieueHust 00OPOHBI CTPaHbI U O€30MACHOCTH FOCYAApCTBAY.

B poccuiickoM 3aKOHOAATENIbCTBE TaKXE MPUBOAUTCS OINPEIACICHUE
NPEANPUHUMATEIIBCKON  IESITEIbHOCTH, YTO JAaeT BO3MOXKHOCTb BBIJEIUTH
OTJICJIbHBIC €€ XapakTepHble ocoOeHHOocTH. B wactHOoCTH, M3 cT. 2 'K POD

YCMAaTpUBAaeTCA CyTb NPEANPUHUMATEIBLCKOM JEATENBHOCTH 4Yepe3 TaKue
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MPU3HAKH, KAaK CAMOCTOATENIbHBIA XapakTep JAEATeIbHOCTH, OCYIIECTBICHUE €€ Ha
COOCTBEHHBIN PUCK, HAIIEJIEHHOCTh Ha MOJy4YeHUE MpUObLUIU cuctemMatuuecku. [Ipu
TOM 3aKOHOJIATEIBCTBO HE COJICP)KUT  3alpeToB Ha BEJICHUE
NpEANPUHUMATENIBCKON JESTEIbHOCTA HECOBEPIICHHOJETHUMU. OJIHAKO CleayeT
OTMETHUTb, YTO CYUIECTBYIOT CIOpPHBIE BOIPOCHI, KACAIOIIUECS OCYIIECTBICHUS
MPEeANPUHUMATENECKON JEATETbHOCTH HECOBEPIIICHHOJIETHUMU.

Heobxoaumo mpu3HaTh, YTO, YUYUTHIBAs OCOOCHHOCTH B MPaBOBOM CTaTycCe
HECOBEPIICHHOJETHUX, a TaKXe CTENeHb OrPaHUYEHUS TNpPHUCYIIEH UM
JIEeCIIOCOOHOCTH, JIOJDKEH OBITh PEIIEH BOMPOC OTHOCHUTEIIBHO COOJIOJCHUS
TpeOOBaHUI B YAaCTH «CaMOCTOATEIBHOCTH, a TaKXe COOCTBEHHOTO PHUCKa» B
MPOIIECCE OCYILIECTBICHUSI TAaKOBBIMH HHAMBUIYAIBHON TPEINPUHUMATEIBCKON
NEATEeIbHOCTH, T.K. 3aHATUE JOOOW MNpEeANPUHUMATEIBCKONU JESITEIBbHOCTBIO C
HEN30€KHOCTBIO CBSI3aHO C BOMPOCAMU Y4YacCTHsl B OTHOIIECHUAX U3 TPAKIAHCKOIO
o0opoTa U, Kak CIEJCTBUE, B COBEPILIECHUHU CJIEIOK, JOIMYCTUMO MPEANOI0KUTh O
TOM, 4YTO TPEAYCMOTPEHHOE B TPAXKIAHCKOM 3aKOHOJATENbCTBE BOCIIOJHEHUE
BOJIM TAaKOT'O HECOBEPIIIEHHOJIETHETO 3a CYET BOJM €ro pOoAUTENeH 00 KaKOTO-TO
WHOT'O 3aKOHHOT'O TMPEACTABUTEJISI, JAIOIIETO COTJacue MPU COBEPIICHUM CIEITKH,
BIIOJIHE OTBEYACT B JAHHOM CIIy4ae TPeGOBAHMIO CAMOCTOSTEIBHOCTH

Takxke CIIOpHBIM SIBJISIETCA BOIPOC, KaCAIOIIMIICS BO3pacTa, Mo JOCTHXKEHUU
KOTOPOTO HECOBEPIIICHHOJETHUN MOMXET OCYIIECTBIATH MPEAPUHUMATEIIBCKYIO
nearenbHocTb.  OpHa Tpynmna aBTOPOB — MNPHUIIEPKUBACTCS  MHEHUS, UTO
3aKOHOAATEIBCTBO MO3BOJISET IpakjaaHaM OCYIIECTBISATh MPEANPUHUMATEIECKYIO
JESITENbHOCTD C 14 neT. 10 aerucTBUTENbHO cieayeT u3 cT. 26 'K PO u ct. 22.1
®enepanbHOro 3akoHa "O rocylIapCTBEHHON PErHCTpAllMU FOPUIMYECKUX JIUI U
VHJIMBU1YaJIbHBIX Hpe)lan/IHHMaTeneﬁ"So.

Takxke yka3zaHO, 4YTO MpPU PETUCTPALMU B Kaye€CTBE HHAUBUIYATbHOTO

NpCaAIPUHUMATCILA HCCOBCPIICHHOJICTHUX JOJIKHBI OBITH NpCaACTaBJICHBI

" Aszaposa E.I'. [IpaBo 1 3KOHOMHYECKas IEATSIBHOCTh: COBPEMEHHbIC BbI30BbI: MOHOrpadus / E.I'. Asaposa [u
ap].; ots. pen. A.B. T'a6os. — Mocksa : U3uClIl, Craryr, 2015. - C. 133.
8 O rocymapcTBeHHON perucTpaLKy IpaB HA HEIBWKMMOE MMYIIECTBO M CACIOK ¢ HAM [DIEKTPOHHBIH pecypc] :
(enep. 3akon o1 21.07.1997 Ne 122-®3 // CIIC «I"apanT». — Pexxum mocryma: http://base.garant.ru/
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HOTapUaJIbHO YIOCTOBEPEHHOE COIJACHE€ WX POAUTENEH, YCHIHOBUTEIEH WIIN
MONEYUTENEN 0o JTOKYMEHTBI, ITOATBEPKIAAOIINE HAJICJICHHE
HECOBEPILICHHOJIETHETO MOJTHON 1€€CTIOCOOHOCThIO: CBUIETENIBCTBO O 3aKIIOUECHUHU
Opaka MO0 KOMUS pEIICHHS OpraHa OMEKH M TOMEYUTENbCTBA WM KOTMHS
penieHus cyna 00 oObsBICHUN HECOBEPIIIEHHOJIETHETO MOJHOCTHIO 1€€CTIOCOOHBIM
(moam. «3» 1. 1 c1. 22.1).

Tak, I'.B. borganosa noJsiaraet, 4to CymeCTBYIOIIEE MOJIOKEHUE, KOTOPOE
JIa€T BO3MOXKHOCTh 3aHUMAThCA MPEAINPUHUMATENBCKON AEATEIbHOCTBIO C 14 €T,
BIIOJIHE IPUEMIIEMO, TAK KakK HMMEHHO C JTOr0 BO3pacTa JIMIO CTAHOBUTCSA
JEIUKTOCIIOCOOHBIM, MOSIBISETCS BO3MOMXHOCTh CAMOCTOSITENIBHOIO 3aKIIOUYEHUS
pima caenok’. OjHaKo B IOPHIMYECKOH JTHTEPAaType HEKOTOPHIE ABTOPHI HE
COIJIaCHBI C JAHHBIM YTBEPKICHHUEM.

IIpodeccop B.®D. Ilomonmomyno, jgaBas ONpeAcICHHUE HHAWMBUIYaTbHBIX
OpeapUHUMATENe, YKa3bplBaeT, UYTO ATO MCKIIOUUTEIBHO J1€ECOCOOHbBIE
rpaxkaaHe, T.e. JOCTUTIIME 18 JeT WM BCTyNUBIIME B Opak 0 JOCTHXKEHHUsS 18
JIET, MM OOBSIBIICHHBIC TAKOBBIMH I10 PELICHUIO OPraHa OMeKH MM cyaa>. Tperhbst
IpyIIa UCCIENOBATENEN CXONATCS BO MHEHUH, YTO B 3aKOHOAATENBCTBE CIEAYET
omnpenenuTh Bo3pacT 16 yieT st Hayajna OCYIIECTBICHUS MPEANPUHUMATEIIbCKON
ESTEIBHOCTH

OnHako cHCTEMHBIM  aHanu3  cooTBercTByronmx Hopm [K PO
CBUJIETEJIBCTBYET O TOM, YTO JUIsl IONMYIIEHUS y4aCTHsI HECOBEPILIEHHOJIETHUX JIUI]
B MpPEANPUHUMATENHCKOW  JEATEIBHOCTM B  KAyeCcTBE HMHAMBUAYAJIHLHOTO

NpCANpUHUMATEIA, IIOMHUMO BO3pacTa, Ha 3aKOHOAATCIIbBHOM YPOBHC H€O6XOJII/IMO

8 Bormamosa T'.B. ITpoGimemMbl NPAaBOBOrO PEryTHPOBAHHS JIMYHBIX M HMYIIECTBEHHBIX OTHOLICHHH MEXIY

POIUTENSIMH U AETbMH: JUC. ... KaH. 10pua. Hayk. / bormanosa I'.B. - Caparos, 1999. - C. 68.
% TMononnonyno B.®. Kommepueckoe (mpeanpuanMaTensckoe) npaso / B.d. Tlomoumomymo. - Mocksa: Hopma,
2008. - C. 123.
®moxun A.B. VYcioBuS ¥ IOpSIOK OOBABICHHS HECOBEPLICHHONETHHX MOTHOCTBIO 1€eCTIOCOOHBIMMU
(amancunanun) // Kypnan poccuiickoro npasa. - 2013.- N 7. - C. 82 — 89.; SIpomenko K.b. [Ipennpuanmarensckoe
npaBo : yueOHuk s OakanaBpoB / K.b. Spomenxo, I'.J[. OtHrokoBa ; otB. pen. M.B. EpmoBa. — Mocksa :
IIpocnext, 2014. - C. 103.; AszapoBa E.I'. IIpaBo u 3KkOHOMHYECKas HAEATEIBHOCTh: COBPEMEHHBIE BBI3OBBI:
monorpadust / E.I'. AzapoBa [u ap.]; otB. pea. A.B. I'abo. — Mocksa : M3uCIl; Craryr, 2015.; Munsik A.B.
WHauBHoYyaIbHBIH TPEINPUHAMATEb B HOTApHAIbHOM npaktuke / A.B. Muisik / Hotapuyc. 2015. - N 6. - C. 34 -
37.
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yYperyJIupoBaTh U HWHBIE BOIPOCHI, CBSA3aHHBIC CO CHEIU(PUKONU OCYIECTBICHUS

TaKou ACATCIBbHOCTHU U €€ IOCIICACTBUAMM.

TakoBBIM SIBISIETCS OTCYTCTBUC CIOAHWHCTBA MHCHUU O TOM, MOXHO JIK
paCcCMaTpuBaTb PA3PCHICHUC 3aKOHHBIX HpeﬂCTaBI/ITGJIeﬁ Ha BCIACHHUC HX
MOoAO0IICYHBIMHN HCCOBCPIICHHOJICTHUMHA HpeHHpHHHMaTeHBCKOﬁ ACATCIBHOCTHU KaK
CorjiaCuc¢ Ha COBCPIICHUC MMHU BCCX CACJIOK, CBA3AHHBIX C TaKOU ACATCIIBHOCTEIO,
HJIIK K€ 3aKOHHBLIC IIPCACTABUTCIIN OOJDKHBI JaBaTbhb COINIACHUC HA COBCPHICHHC

Ka)KI[Oﬁ CACJIKHN B OTACJIBHOCTH.

Tak, K.b. Spomenko, A.B. Mntoxun, A.B. MuupIk nonararT, 4To U3 M. |
cT. 26 I'K P® cnenyeT, 4To 3aKOHHBIE MPEICTABUTENIM JOJDKHBI JaBaTh COTJIACHUE
Ha COBEPIICHUE KaXIOMW CJHICIIKW HECOBEPIICHHOJETHETO HHAMBUAYAIBHOTO
npeanpuHuMarens. OgHako HEKOTOPBIE aBTOPHI HE CUMTAIOT TaKOE€ ITOJI0KEHUE
npaBuwiIbHBIM. B wactHoCcTH, A.B. MII0XMH MoJIaraeT, 4To B LEJISX HOPMAIBHOTO
(G YHKITMOHUPOBAHUS MpeAPUHUMATEIHCKON NI TCIIbHOCTH
HECOBEPIICHHOJIETHEIO0 JIOCTAaTOYHO IIOJIYyYEHHUS COIJacusi Ha COBEPIIECHHUE HE
KaXIOM CHEJIKHA, a TOJbKO TOH, HCIOJHEHHE II0 KOTOPOM MOXKET IOBJICUYb
3HAUYUTEJIbHBIE  UMYIICCTBEHHBbIE  MOTEpU IS HCCOBeleeHHOJIeTHeF084.

Jlpyras rpymma aBTOPOB IpejylaraeT 3akpeluTh B 3aKOHE CyOCHIHApHYIO
OTBETCTBEHHOCTh ~ 3aKOHHBIX  MpeAcTaBUTeNed  (MogoOHO  cyOcHIuapHOM
OTBETCTBEHHOCTH 3a MNPUYMHEHHE Bpeda) 3a HapyIICHHE JIOTOBOPHBIX
00513aTEIBCTB UX HOI[OHe‘-IHBIMI/I-HpeI[HpI/IHI/IMaTeJIHMI/ISS.

CnenoBareyibHO, IHUCKYCCHSI TIO BONPOCY O TOM, MOXKHO JIM CUUTaTh
pa3pellieHue Ha 3aHITHE MPEANPUHUMATEIBCKOW  JIESITEIBHOCTBIO  OOIIHUM
COTJlaCMeéM Ha COBEPIICHUE CJAEJIOK WM Corjacue TpeOyeTcs Ha COBEpIICHHE
KaXI0M CAEIKHU UAET 10 CUX IOP, OTCYTCTBYET €IMHOE MHEHHUE 110 3TOMY BOIIPOCY,

H B 3aKOHOAATCJIbCTBC 3TOT BOIIPOC HC PCIICH.

* nroxun A.B. Ykas. cou. C. 82 - 89.
8 SApomenko K.b. I'paxxgaHckuii Kofekc W mpaBa TpakIaHHUHA: COBEPIICHCTBOBaHME 3akoHomaTenbcTBa / K.b.
Spomenko // Kypuan poccuiickoro mpasa, 2012. - N 5. - C. 104 - 110.
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Bompoc yuactus aerell B mpeANpUHUMATENBCKON IEATEIBHOCTH B OOIbIIEH
CTENEHU aKTyaJIeH UMEHHO JUJI CTapllield BO3PAaCTHON KaTEropuu, MOCKOJIBKY, KaK
Mbl OTMEYalli paHee, X 00BEM JeecrocOOHOCTH Oosee MIMPOK, U MOITOMY HX
3aKOHOJATENb HAJEIUII OOJIBIIMMHA BO3MOXKHOCTSIMH IO YYaCTHUIO B OTHOLIEHUSX B
rpa’kJaHCKOM 000poTe.

sl HECOBEPILIEHHOJIETHUX BO3pacTHOM Tpynnbel ot 14 no 18 jer
IPEIyCMOTPEHO CaMOCTOSITENIbHOE MPUOOpPETeHHE TPaXKIAHCKUX TMpaB U
00s13aHHOCTEM COOCTBEHHBIMH JIEUCTBHUSIMH, C COOJIIOJICHUEM OTpaHUYCHUH,
KOTOPBIE YPETyJIUPOBAHbI HA 3TOT CUET MPSIMO B 3aKOHE, TUOO MpPU HAIUYUHU HA TO
corjacusi X poauTesield MO0 IPyrux Jul, 32 KOTOPHIMUA 3aKOHOJATENb 3aKPEIUII

IIPaBOMOYHC 110 Ja4C TAKOI'O COIJIaCHA.

[IpaBuibHOM IIPEICTABIACTCS IIO3ULKS, COIVIACHO KOTOPOU
IPEANPUHUMATENBCKYI0 ACSATENbHOCTh JOJDKHBI  OCYIIECTBIISITH TOJIBKO T€
HECOBEpLICHHOJIETHUE  TIpakJaHe, KOTOpble  yXe  o0JajalT  MOJTHOM
JI€EeCIOCOOHOCThI0. OJTO TMO3BOJWJIO OBl  pa3peliuTh BCE BbILICYKAa3aHHbIC
npoOJieMbl. B CBS3U ¢ 3TUM cunTaeM HE0OXOAUMBIM 0oJiee MOIPOOHO PacCMOTPETh
BOIPOC, CBSI3aHHBIM C NPUOOPETEHHEM HECOBEPILIEHHOJETHUMH  MOJHOU
J€ECIOCOOHOCTH.

Kax MbI y’ke oTMedaiii BO BTOPO IJ1aBe JaHHOU UCCEePTAIMOHHON paboThI,
IpaX/IaHCKOE 3aKOHOAATEIbCTBO YCTaHABIMBAE€T JIBa OCHOBHBIX cIloco0a
NpUOOPETEHUs] HECOBEPIIEHHOJIETHUM TPAKJAHUHOM TOJHOM J1€eCIOCOOHOCTH:

BCTYIUICHHE B Opak JI0 TOCTUKEHUS Bo3pacTa 18 et u sMaHcUnanus.

[TpuHIIMTIHATBEHBIM OTIMYHEM MHCTUTYTA SMAHCHUIIAIIMK OT UHCTUTYTa Opaka
SIBJISIETCS 3aBUCHMOCTD TTPUOOPETEHHSI HECOBEPIIICHHOJIETHUM CTaTyCa MOJHOCTHIO
JIeeCIIOCOOHOTO JIMIIa OT XapakTepa ero aesrelbHocTH. Tak, corjacHo cr. 27 I'K
P® HecoBeplieHHONIETHUN, TOCTUTIINN Bo3pacTta 16 JeT, MOXKeT ObITh OOBSIBICH
OpraHOM OTIEKU U TOIEUYUTENICTBA MOJHOCTHIO JIEECTIOCOOHBIM, €CJIM OH paboTaeT
0 TPYAOBOMY JOTOBOPY (KOHTPAKTy) WM C COIVIaCUsi CBOUX 3aKOHHBIX

HpC,IICT&BI’ITGJICfI OCYHICCTBIIACT MPCANPHUHUMATCIBCKYIO ACATCIbHOCTD. Ecau B
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OTHOILIEHUU TIEPBOTO YCJIOBUS HEOMNPENECICHHOCTH B MPAaBONPUMEHUTEIBHOMN
MpaKTUKe OBITh HE JOJDKHO, TPOOJIEMHBIM 3HAYUTCA BTOPOE YCIIOBHE.

Cornacno ct. 63 TK P® nHaem Ha paboTy 10 00I111eMy IIpaBUIIy JOMYCKaeTCs
c 16 ner. HecoBepilleHHOJETHUM, 3aKJIIOUMBIIMN TPYJOBOM JIOTOBOp C
paborogaTeneM, BIpaBe OOpPATUTHCS B OpPraH ONEKH U TOMNEYHUTENIbCTBA C
3asiBJICHUEM O MPU3HAHUM €TI0 MOJHOCTBIO 1€€CIOCOOHBIM JInloM. OpraH OneKku u
MOTIEYUTENIHCTBA UCXO/I1 U3 MHTEPECOB HECOBEPILIEHHOJIETHETO PEIIaeT BOMPOC 00
OOBSBIICHUU €r0 TMOJHOCTBbIO JIeeCrOCOOHBIM. EAMHCTBEHHBIM MpoOenom
3aKOHOJATEIbCTBA B TOM ClTydae MPEACTABIISIETCS HEONPEAEIECHHOCTh B BOIIPOCE O
TOM, COXpaHS€TCS JIM CTAaTyC IOJHOCTBIO  JEECHOCOOHOro JHIAa Yy
SMAHCUIIMPOBAHHOTO HECOBEPILICHHOJETHETO B CIIy4ae pacCTOPKEHUS UM
TPYJOBOTO JI0rOBOpa 10 JOCTHXKEHHS Bo3pacTa 18 JieT, MOCKOJIbKY B 3TOM Cy4yae
OTHaAal0T OCHOBaHMS 3MaHcumnanuu. [lo aHamorum ¢ npaBoOBBIMU MOCHEACTBUSIMU
pacTopkeHuss Opaka HECOBEPIICHHOJETHUM Ha JaHHBIM BOMPOC CIENyeT NaTh

MOJIOKUTEIHLHBIN OTBET.

bonee cioxkHOW TIpOUENAYpOM HSMAHCHUIIAIMK  BBICTYIIACT MPU3HAHUE
HECOBEPILECHHOJIETHETO IIOJIHOCTBIO JI€eCIOCOOHBIM 1o OCHOBAHHUIO
OCYIIECTBJIICHUSI UM TNPEANPUHUMATEIBCKON JEATeIbHOCTH C COTJIachusl €ro
3aKkOHHBIX  mpencraBureneid. I[lo combicmy cr. 27 T'K PO daxr
MPEANPUHUMATENIBCKON JEATEIbHOCTH MPENIECTBYET WHULHMAIMUA TMPOLEIYpPbI

IMpUu3HaHWA HCCOBCPIICHHOJICTHCT'O ITIOJIHOCTBIO I[eeCHOCO6HI)IM.

Cornacio cr. 21 T'K P® ocymecTBieHne MNpeanpuHUMATEIbCKON
JEATEIBHOCTH I'PAXKIAHUHOM JIOIYCKAETCS TOJIBKO IIOCIE €r0 TOCyAapCTBEHHOU
perucrpauuu B KAa4yecTBE WHMBUAYAJIBHOTO MPEANTPUHUMATEIS.
HecoBepuieHHONETHUH B 3TOM clyyae, €CIM HCXOAUTb U3 TpeOoBaHUM
3aKOHOAATENBCTBA TOJDKEH 3aPETUCTPUPOBATHCS B HAJIOTOBBIX OPraHax B KA4eCTBE
WHJVMBUAYAJIBHOTO MPEAIIPUHUMATEIS, TPEACTABUB HOTAPUAIIBHO YIOCTOBEPEHHOE
coryiacue oboux poauTeseil (3aKOHHBIX HpencTaBuTeneil). ToabKo MOTOM y HEro

BO3HHUKACT IIpaBO 06paTI/ITBC$I B OpraHbl OIICKU U MOICYUTEIILCTBA C 3asBJICHUCM O

o/



NPU3HAHUH €TO MOJHOCTHIO Je€CTIOCOOHBIM, MMOCKOJIbKY (DaKT pErHCTpaIiiy caMm I0
ceOe He BJIeYET Ui ATOr0 HECOBEPILIEHHOJIETHETO MOCIEICTBUMN, BBITEKAIOINX U3
OMaHCHUIIALNH.

HecoBepiieHHONETHUH, KOTOPBI MOpHOOpENT CTaTyC HHAWBUAYaJIbHOIO
IPEANPUHAMATENSA, IO CBOEMY TIPa)KIAHCKO-TIPABOBOMY ITOJIOKEHHUIO OCTaeTCsA
YACTUYHO J1€eCNIOCOOHBIM JUIIOM. OJTHAKO B 3TOM CJIy4yae B OTHOILEHUU CHEIIOK,
COBEpPLIAEMBIX  HECOBEPLICHHOJETHUM B €r0  IPEANPUHUMATEIIBCKON
JESATEIbHOCTH, BIUIOTH O NPU3HAHUSA €r0 IOJHOCTBIO JEECIIOCOOHBIM WJIU J0
JOCTHXKEHHSI UM COBEPIICHHOJETUSI OyAyT NPUMEHSATHCS BCE T€ OrPaHUYEHUS,

KoTopsle, cornacHo 'K P®, kacaroTcs HecoBepiieHHOIeTHUX OT 14 10 18 jer.

B yactHOCTH, BCe cAeiku, HEe moamnagaromme nox 4. 2 c¢r. 26 I'K P®, on
JIOJDKEH OYyJIeT COBEpIaTh MPH MPEABAPUTEIILHOM IMHCHbMEHHOM COTJIACHHU WJIU TIPH
MOCJEAYIOIEM MUCbMEHHOM OJIOOPEHUN CBOMX 3aKOHHBIX MpencTaBuTeneit. Takas
CUTyallMsi HE TOJbKO 3HAYUTEIBHO OCJIOXKHSIET BEJICHHE KOMMEPUYECKOMU
JEATeIbHOCTH, HO M HECET JIOMOJHUTEIbHBIE PUCKU JJS MOTCHIMATbHBIX
KOHTPAareHTOB HECOBEpIICHHOJETHEr0. Beap MNpu OTCYTCTBUM MHUCHMEHHOTO
OJIOOpEHUST CO  CTOPOHBI  3aKOHHBIX  MPEJICTABUTEICH  3aKIIFOYCHHOM
HECOBEPILICHHOJETHUM CHACJIKH OHa, coryacHo cT. 175 T'K P®, moxer ObITh

IIPU3HaHa CyJI0M HEIEVCTBUTEIBHON.

Kpome Toro, HecoBepiieHHOJMETHHUH, corjlacHo 1. 4 ¢1. 26 'K P®D, moxer
OBITH MO PEIICHUIO Cy/1a OTPaHUYEH WJIU JaKe JIMIICH MpaBa PacropsHKEHUS CBOUM
MMYIIECTBOM WJIM JOXOJaMH, B TOM YHCJIE€ OT NPEAIPUHUMATEIIHCKOU
JNEATENbHOCTH. JlaHHOE TOJIOKEHHWE BEUIEH SBHO HE COrJIacyeTcsi C CaMuM
CMBICJIOM TMPEANPUHUMATEIBCKON AEATEIIBHOCTH, KOTOpas, coriacHo ct. 2 'K PD
HOCUT WHHUIUATUBHBIA M CaMOCTOSITEJIbHBIA XapakTtep. B cBs3u ¢ 3TUM
npexacrasisgercs, uto B cT. 27 'K P® cnenyer BHECTM M3MEHEHMs, yKa3aB B
KauecTBe OCHOBAHUS SMaHCHUIIAIIUN HE dakt OCYIIIECTBIICHUSA

HpCHHpHHHMaTCHBCKOﬁ ACATCIIBHOCTH, a JIMIIIb HAMCPCHHUEC €€ OCYIICCTBIICHUS.

68



B nureparype HekoTopbiMu aBTOpamu, B yacTHoctu C.B. bykmuHoi, yxe
BBICKA3bIBAIACH TOYKA 3PEHUSA O TOM, YTO dMAHCHUIIALMS JTOJKHA MPEAIIECTBOBATh
IIPEANPUHUMATEIBCKON JIEATEIBHOCTH HECOBepIIeHHoeTHEro. [lo ee MHeHwuto,
CaMOCTOSITEJIBHO 3aHUMATHCS INPEANPUHUMATEIIBCKON JEATEIBbHOCTBIO BIIPABE
HECOBEPIICHHOJIETHUN, OOBSABICHHBIA MOJHOCTHIO JEECHOCOOHBIM U JOCTUTTLUMN

16 ner.

[Ipu sTom yuactue 16-leTHero Jviia B MPOU3BOACTBEHHOM KOOIEPATHBE,
HapsAy ¢ paboOToOl MO TPYJOBOMY JIOTOBOPY, JAOHKHO OBITh OCHOBAaHUEM JUISI €rO
AMaHCHUMNAUU. JTOT BO3PACT COIJIACYETCS C MOJIOKEHHSIMU JPYTHX 3aKOHOB. B
YACTHOCTH, ¢ 16 J€T HEeCOBEPIICHHOJIETHUN MOKET BCTyNUTh B Opak (1. 2 cT. 13
CK P®), npoxkuBath pazaenbHo ot noneuutens (. 2 ct. 36 'K PD), 3akmtouuth

TpyR0BOii Horosop (ct. 63 TK PD)%,

CornacHO TOYKE 3pE€HMSI TaKMX aBTOpoB, kak A.B. Muripik, A.B. NntoxuH,
CIEQYET COXPAHUTh OCYIIECTBICHUE NPEANPUHUMATEIIBCKON JEATEIBHOCTA B
KaueCTBE OCHOBaHUSl 5SMaHcumnanuv, oaHako B cr. 27 'K P® ycraHoBuTh
ONPEAECICHHBIM CPOK, Ha MPOTSKEHUU KOTOPOTO HECOBEPIICHHOJECTHUHN MOJIKEH
3aHUMAThCSl TMPEANPUHUMATEIBCKON AEATEIIBHOCThIO, MPEXAE YEM MPOCUTH O

HaJICJICHUM €T0 TTOJTHOM IIGCCHOCO6HOCTBIO.

[Tozumusa C.B. bykmmHoil npeacTaBisieTcsl npaBUiibHOW. Bmecte ¢ TeM B
Ka4eCTBE OCHOBAaHUA JUISI HMAHCHUIIAIIMK, [0 HAIIEeMy MHEHHUIO, CJEAYeT
paccMaTpyBaTh  BBIPAXKEHHOE  HECOBEPUICHHOJNIETHUM  BOJICU3BABJICHHUE  Ha
OCYILECTBJICHUE MPEINPUHUMATENBCKON AEITENLHOCTUH. OTHAKO B 3aKOHE CIIETYET
PEAyCMOTPETh O0S3aHHOCTh HECOBEPILIEHHOJIETHETO B TEYEHUE ONPENEIEHHOrO
Cpoka (HampuMmep, Mecsilla ¢ MOMEHTa NMPUHSATHS PEIICHUS CYAOM WM OpraHOM

OIICKU H HOH@‘IHT@HBCTB&) npeaACTaBuTb B OpraH OIICKHW KW IIOIICYHUTCIILCTBA

8 Bykmuna C.B. [IpaBoCcyOBEKTHOCTh HECOBEPIIICHHOJIETHUX: HEOOXOAMMOCTh PePOPMHUPOBAHUS TPAXKIAHCKOTO
3akoHomarenabctBa / C.B. Bykmmaa // AkryansHble po0ieMsl poccuiickoro mpasa, 2015. - Ne 5. - C. 64 - 68.
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CBUICTCIBCTBO 0) €ro FOCYI[apCTBeHHOﬁ perucrpannu B Ka4yCCTBC

HHAWBUAYAJIBHOI'O IMPCAIIPUHUMATCIIA.

OtaenbHOE BHUMAHHE CIEAYET YAEIUTh MPOLENype U MpOLEecCyalbHOMY

MOpAAKY SMaHCHUIIaAllUH, IIOCKOJIbKY OHH BBI3BIBAIOT HCKOTOPBIC CIIOPHBIC BOITPOCHI.

Tak, mnpum pemeHMH BONpoca O NPU3HAHUM HECOBEPUICHHOJETHErO
MOJTHOCTBIO JIEECIIOCOOHBIM OpraHy OMNEKH M TIONEYUTEIhCTBA HEOOXO0IUMO
YIIOCTOBEPUTHCS B HAIMUUU COTJIACHUs 000UX poautesei, o uem ropopur ct. 27 ['K
P®, npuyem He3aBUCMMO OT (PaKTHUECKOTO HX MPOKUBAHHUS COBMECTHO C
HECOBEPIICHHOJETHUM. EciM OOuH W3  pOOUTENEd HE IPOXKHUBAECT C
HECOBEPIICHHOJIETHUM (HAaXOIUTCS B IPYrOM rOpoje, Ipyroi CTpaHe WM MECTO
€ro >KMTEIbCTBA BOOOIIE HEU3BECTHO) U B CBA3M C 3TUM COIJIACHE €T0 HE MOXKET
ObITh TOJyYEHO, OpraH ONEKH U IIONEYUTENIbCTBA HE BIPAaBE MPU3HATH

HCCOBCPIICHHOJICTHCTO IMOJIHOCTBIO I[eeCHOCO6HBIM.

B nuTepatype BBICKa3bIBAIMCH TMPEMIOKEHUS O I1EJIEeCO00pa3HOCTH
MIPEAYCMOTPETh MCKIIOYEHUS W3 YyKa3aHHOro mnpasuia. Tak, mo mHeHuto C.B.
BmeI/IHOI?I87, JIOCTATOYHO COIJIACHUSl OJTHOTO M3 POAUTENEH, KOTJa OYEBUIHO, YTO
JIPYyroi u3 poauTesed HE MOXKET BBIPa3UTh CBOE COIVIACHE B CHUJITy OOBEKTHBHBIX
MPUYMH, MOJITBEPKICHHBIX TOKYMEHTaMHU (HarpuMep, CBUIETEILCTBOM O CMEPTH,
pElIeHreM CyJa O MPU3HAHUHM TpaxkaaHMHA OE3BECTHO OTCYTCTBYIOIIUM WM 00
OOBSIBJICHUM YMEPIIMM, O TMPU3HAHUM €ro HEeJAeecrnocoOHbIM W Jp.). JlaHHOE
NpEVIO)KEHHE HE BBI3BIBAET BO3paykeHWl. OUYEBUIHO, YTO PACCMOTPEHUE
YKa3aHHOT'O BOIPOCa B CYJeOHOM MOPSJIKE HE UMEET CMbICIIA, ITOCKOJIBKY OJUH U3
poauTeseil He BBICTYMAET MPOTUB SMAHCUTIAIIUM, OH MPOCTO HE MOXKET BhIPA3UTh
cBOe coryacue. A 000CHOBAaHHOCTH MPOCHOBI MPU3HATH TPAKIAHUHA TOTHOCTHIO
JIeeCIIOCOOHBIM Ha OCHOBAHHMM COTJIACHSA OJHOTO U3 POJUTENEH B ATOM Ciyyae

MOIKCT IIPOBCPUTH OpraH OIICKH M IIOIICHHUTCILCTBA. HOBTOMy rmojgaracm, 41O B CT.

8 Bykmmna C.B. Vkas. cou. C. 64 - 68.
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27 I'K P® Hago BHeCTM COOTBETCTBYoLIee nonojiHeHue. Coriiacue poauTenen
JIOJKHO OBITh JIMYHO O3BYYEHO B OPraHE ONEKH W MONEYUTENHCTBA WIH B ClIydae
UX HESIBKU IPEICTABICHO CAMHUM HECOBEPILIEHHOJETHUM B MUCBMEHHOU (Qopme C

00s13aTeIHLHBIM HOTapHUaJIbHBIM YAOCTOBCPCHUCM.

Crnenyer OTMETUTD, YTO B JIMNTEPATYpPE BCTPEUYAETCS TOUKA 3PEHHUSI, COTJIACHO
KOTOPOM OpraH ONEKU M MONEYUTENBCTBA HE MOKET B CIIy4ae HAJM4YUs OCHOBAHUM
JUISL TIPU3HAHUS TpakJaHWHA T[OJHOCTBIO JI€ECIIOCOOHBIM M COIJIachUsl €ro
poauTeNe 0TKa3aTh B TAKOM MPU3HAHUH, & €CJIM U OTKAXET, TO TAaKOM O0TKa3 OyneT
CUUTATHCS HE3AKOHHBIM U €r0 He0OX0IUMO 00XkalloBaTh: "3aKOHOAATEILCTBOM HE
IIPEeIyCMaTpPUBAIOTCSl OCHOBAHMS /U1 OTKa3a B YAOBIETBOPEHUU TpeOOBaHUS 00
OMAHCHUIIALMA CO CTOPOHBI OPraHOB OIIEKM M IONEYMTENIBCTBA NPU HATUYUHU
COTMACHs 3aKOHHBIX MpeacTaBuTenei"®. JIis IPUHATHS PELICHNs OPraHOM ONEKH
U TOINEYUTENbCTBA JIOCTATOYHO 3asBJICHUS HECOBEPLICHHOJIETHETO, COTJacus
3aKOHHBIX TpEACTAaBUTENEH, J0Ka3aTeabCcTB (akTa pabOThl WM  3aHATUSA
MPEeANPUHUMATENBCKON JEATENBHOCThIO. B CBSI3M € 3THM pellieHne opraHa OrneKu u

MOMEYUTCIbCTBA O IIPHU3HAHUW JiMd ITIOJIHOCTBIO I[GCCHOCO6HBIM ABJISACTCSA

(bopMaTBEHOCTHIO.

JlaHHas1 TOYKa 3pEHMS BBI3BIBAECT BO3PAKEHUS, BEAb TOrAA PEIICHUE OpraHa
OTIEKU Y TIOTICYUTEILCTBA TEPSIET KaKON-11M00 cMmbIci. K ToMy e OHa He OCHOBaHa
Ha  3aKOHOJATENIbCTBE, KOTOPOE  JOIYCKAaeT  BO3MOXXHOCTb  BBIHECEHUS
OTPULIATENBHOTO peH_IeHI/ISISQ. Pemenne o0 smaHcUmanuu MOXKET OBITH MPUHATO
TOJIBKO B TOM Clly4yae, €ClIi y OpraHa ONEKM U TMONEYUTENIbCTBa OyayT

I[GﬁCTBHTCJ'IBHBIC OCHOBAHMA I10JIaratb, 4TO IIO CTCIICHH 3PCIIOCTHU IICHUXHUYICCKOI'O

% Kommentapnit k I'paxaanckoMy koxekcy Poccmiickoit ®enepanun K rmasam 1, 2, 3 (mocrareitubiii) / mox pes.
I1.B. KpamenunnukoBa. — Mocksa : CratyT, 2013.

8 06 yreepxennn ITonoKeHHs 0 MOPSIKE PACCMOTPEHHUS TEPPUTOPHUATBHBIME CTPYKTYPHBIME [OPA3/IeICHHIMHU
MO ONeKe M IONEYHTEeNbCTBY MUHHCTEpCcTBa 00pa3oBaHMsi MOCKOBCKOW oOyilacTH oOOpalleHnd TpaxaaH o0
OOBSBICHUH HX IOJHOCTHIO JIEECIIOCOOHBIMH (3MaHcumnanuu) [DnekTpoHHbld pecypce] : [Ipukaz Munucrepcrsa
obpaszoBanus MockoBckoit obmactn or 4 ampens 2008 1. Ne 627 // CIIC «lapant». — Pexum
nocryma: http://base.garant.ru/
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pa3BUTHUS U C YUYETOM psAja APYrux (PakTOB HECOBEPIIEHHOJETHUN MOXKET OBITh

IIPpU3HAaH ITOJIHOCTBIO I[CCCHOCO6HLIM.

Tak, nmpu paccMoTpeHun Bompoca 00 SMaHCHUIIAMM II0 OCHOBAHUIO
OCYILECTBICHUS  NPEANPUHUMATENBCKON  AESITENIBHOCTH  JUI  BBIHECEHMS
COOTBETCTBYIOILIETO PEIICHUS OPraHOM OINEKM M MONEYUTENIbCTBA JTOJKHBI

YUUTBIBATBCA TAKHC O6CTO$ITCJ'H)CTBa, KaK.:

- CTEIICHb MICUXUYECKOM 3peNoCTH u CaMOCTOSATEILHOCTH
HECOBEPIIICHHOJETHETO (BO3MOXHO, C MPUBJICYCHUEM IIKOJIBHOIO ICUXOJIOTa,
KJIACCHOTO PYKOBOJUTEINS U T.11.);

- XapakTep IMpeArnojaraéMod MNpeaIpUHUMATEIbCKON  IESITeIIbHOCTH
(BO3MOXXHOCTb HETAaTUBHOTO BIIMSHUS 3TON JACSATEIBHOCTH Ha TCUXUYECKOE H
(bu3nYeCcKoe 310pOBbE HECOBEPIIIEHHOJIETHETO);

- BO3MOXXHOE€  BIIUSIHAE€  OCYIIECTBISAEMOM  MPEANPUHUMATENBCKOMN
NeATEIbHOCTH Ha 00YUYEHUE U 10CYT HECOBEPIIEHHOJIETHETO;

- CIIOCOOHOCTh ~ HECOBEPIICHHOJETHETO  Pa3yMHO  pacClopsHKAThCs
CBOMMH JI0XOJIaMH;

- XapaKTEPUCTUKHU C MECTa y4eObl WU paOOTHI.

OpraH OIICKHU H IOINCYUTCIBCTBA JOJI’KCH BBIHCCTHU PCIICHUC 00 0OBsABICHUH
HCCOBCPIICHHOJICTHCTO ITOJIHOCTBIO I[GGCHOCO6HI)IM Ha OCHOBAaHHHN
BbINICYKAa3aHHbIX 06CTO$ITCJ'IBCTB, a TAKXKC BOJICHU3BABICHUA

HCCOBCPIICHHOJICTHCTO U COIJIaCHA €ro 3aKOHHBIX HpC}ICTaBI/ITeHGﬁ.

A.B. Munsik, A.B. Unroxun obpamiatoT BHUMaHue Ha TO, YTO MPU HATUYUHU
corylacusi pPOJUTENIEM OpraHoM OMNEKU U IIONEUHUTEIhCTBA HA MPAKTUKE
aBTOMATUYECKU TPUHUMAETCS PEUICHHE O TMPU3HAHMM TPaXJaHWHA IOJHOCTHIO
JIEECIIOCOOHBIM, B CBSI3M C YEM OHHU CTaBIT TOJ COMHEHHE HEO0OXOIUMOCTh
BHECYZEOHOrO0  MOpSAKAa  pa3pelieHusi  ATUX mer™.  Ilomaraem,  dTO

aHMHHHCTpaTHBHBIﬁ nopsAaA0OK paCCMOTPCHHUA JCJI 00 OMAaHCHUITalIUH ABJISICTCA

% Munpik A.B. Vkas. cou. C. 34 - 36; Wmoxun A.B. Yka3s. cou. C. 82 - 89.
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HanboJee MOAXOIAIIUM, OJJHAKO CIIEYET PACIIMPUTDH MOJHOMOYUS OPTaHOB OMEKU

H IIOIICHUTCIILCTBA.

B neiicTByromeM mporiecCyalbHOM 3aKOHOJATEILCTBE CYACOHBIN MOPSIIOK
AMaHCHUMAIMKA TPEAYCMOTPEH IMpPU OTCYTCTBUM COIJIACHS OJIHOTO WU 000MX
poauTeNe WM JAPYTUX 3aKOHHBIX IPEJICTABUTEIIEM HECOBEPIICHHOJIETHETO.
B cyne paccmoTpeHue MaHHOTO Jiejla OCYIIECTBISETCS B paMKax 0co00To
MIPOM3BOJICTBA, €CIIM HECOBEPIICHHOJETHUM, B COOTBETCTBUM CO CT. 287 I'TIK PD,
oOpaiaercst ¢ 3asBiaeHueM B cya. lIpeacraBisiercsi, 4TO M3HAYaIbHO, 3HAs, YTO
OJIMH W3 POAMTENeH uiu o0a POAWTENs WM HWHBIC 3aKOHHBIC MPEICTaBUTEIN
HECOBEPILICHHOJETHETO HE COTrJIaCHbl JMOO COTrjlacue€ OJIHOTO U3 pOJuTeNel
(3aKOHHOTO TIPEJCTABHUTENSI) HE MOXKET OBITh MOJYYCHO (MECTO >KHUTEIBCTBA €r0
HEU3BECTHO), HECOBEPIICHHOJETHEMY IIeJIeco00pa3Ho cpa3y oOpaTUThCS C
3asIBJICHUEM B CY/I, IOCKOJIBKY B 3TOW CUTyallMW OPTaH ONEKU W MONEYUTEIbCTBA
JIOJDKEH B COOTBETCTBUHM C 3aKOHOJIATEIILCTBOM BBIHECTH 3aBEIOMO OTPHUIIATEIIBHOE

pelieHue.

3asBUTEIEM MPU OOpAIICHWH B CYy[a SBISETCS CaM HECOBEPIICHHOJICTHHM
(ct. 287 I'TIK P®). ITo obuiemy npasuny B cooTBeTcTBUU co cT. 37 I'TIK P® npu
3aIllMTe MpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB HECOBEPIICHHOJETHUX B BO3PACTE
oT 14 no 18 ner B cye OT MX MMEHM BBICTYMAIOT UX 3aKOHHBIE MPEIACTABUTENU.
Tonbko Ha OCHOBaHHWM 3aKOHA TIPH PACCMOTPEHUM OTAEIBHBIX KATerOpHil Nen B
CyJle HECOBEPIICHHOJICTHHE BIIPABE JMYHO OCYIICCTBIIATH 3aIMTy CBOMX IIPaB,
CBOOOJ M 3aKOHHBIX UHTEPECOB. B ciydae amaHcUmanuy qanHas HopMma 0oJjiee yem
YMECTHA, TTOCKOJIbKY B MPOTHBHOM CJIy4ae B CYJ JOJKHBI ObLIM OBl 0Opamarbes
auna  (3aKOHHBIC TIPEJICTABUTENIM  HECOBEPIICHHOJICTHETO), YbH JACHCTBUSA

(Hecoryiacue Ha YMaHCHUIIAIMIO) U TTOCTYKUJIM OCHOBAaHUEM JIs1 OOpalieHus B CY/I.

Ha momeHT pPaCcCMOTPCHUs JI€jia B CyAC HeCOBepIHeHHOJIeTHI/Iﬁ HE MOXCET
BCCTHU KaKYIO-JII/I6O 3dKOHHYIO IIPCANPUHUMATCIIBCKYO JCATCIBbHOCTb, YTO

HCKIIOYa€T BO3MOXHOCTH €TI0 OJOMaHCHUIIAIINH. HpezmonaraTL, YTO 3aKOHHBIC
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IIPEACTABUTENIM HECOBEPIIEHHOJIIETHETO BBIPA3ST COTIACHE HA OCYLIECTBICHUE UM
NPEANPUHUMATEIIBCKON  JEATEIBHOCTA IIPU  COXPAHEHUH BCEX CIIOKHOCTEU
BEJICHUS TaKOW JIeITeIbHOCTH YAaCTHUYHO JEECHOCOOHBIM JIUIIOM, HO MPU ITOM
OyAyT BO3paxkaThb MPOTUB OOBSIBICHUSA €T0 IMOJHOCTBHIO JE€ECIOCOOHBIM, 3HAYUT
BMEHSATHh 3aKOHHBIM MPEICTABUTEISAM HEMOCIEAOBATEIbHOCTh WJIM, TOTO XYXKE,
370ynoTpeOieHne MpaBoM (HampuMmep, B LEJSIX KOHTPOJS 3a JEUCTBUSIMU

HCCOBCpIHCHHOJIeTHCI‘O).

VYkazaHHasi cuTyalusi JUIIHUKA pa3 JAEMOHCTPUPYET HEO0OXOIUMOCTh
BHeceHusi mornpaBok B cT. 27 'K P®, B koTopoi Ao0mkeH OBITh 3aKperuieH
MPEIBAPUTEIbHBIM MOPSIAOK SMAaHCUMALUWUA IO OTHOWICHUIO K OCYIIECTBICHUIO

HCCOBCPIICHHOJICTHUM HpCI[HpI/IHHMaTeJIBCKOﬁ ACATCIIBHOCTU.

IIpaBoBOE MOJOKEHHE HECOBEPIICHHOJIETHUX HEPEAKO pacCMaTpUBACTCS B
KOHTEKCTE JIeATEIbHOCTH KOMMEPYECKUX OpraHu3auui, (QyHKIMOHUPOBAaHUE
KOTOPBIX B HEKOTOPBIX M3NAHMAX - KBaTH(DHIMPYETCS KaK KOIUICKTHBHAs (hopma
npeanpuHuMareiabcTBa.  Kakux-nmbo — cneuuanbHbBIX — HpaBWII  y4acTus
HECOBEPILECHHOJIETHUX B JEATEIbHOCTH IOPUAMYECKUX JIMILl 3aKOHOJATENh He
yCTaHaBIMBaeT. EJIMHCTBEHHBIM  UCKIIOYEHHUEM  SIBJIICTCA  yKa3aHUE  Ha
BO3MOXKHOCTh Y4YacCTHsl TpaxkJaH, JOCTUIIIHX 16 Jer, B AEATENbHOCTH
kooneparuBoB (. 2 ct. 26 'K P®). B sTtom ciyuae, mo-BUIMMOMY, OTIAIAET
HEOOXOJMMOCTh IMOJIyUYEHHUsl COTJacHsi 3aKOHHBIX NpEJCTaBUTENEH Ha y4yacTHE B
NEeATEIbHOCTH I0PUAMYECKOTO JIMIA. B OCTaNbHBIX Caydyasx JOJKHBI IPUMEHSTHCS
oOlue npaBuiia pPeryJUpOBAaHUS YYACTUsl HECOBEPILICHHOJETHUX B TPAXIAAHCKOM

obopore.

YyacTue HECOBEPIICHHOJIETHUX B JCATEIBHOCTH IOPUAUYECKUX JIUIL
3aKOHOJIATENBCTBOM perynupyercss Hopmamu ['K P® o coBepieHun Caenok
YaCTUYHO JIeecrocoOHbpIMU JuiamMu. HecoBepiiieHHoNIeTHHE, HE aocTurime 14

JICT, HC MOI'YT Y4YaCTBOBATL B MACATCIBHOCTU IOPUINYCCKHX JIMIL, IMOCKOJIbKY

% Beneix B.C. IpeanpuanMarensckoe mpaBo Poccun: yueGuuk / Ote. pex. B.C. Bensix. / Mocksa: IIpocrexr,
2000.
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MPAKTHUYCCKN IIOJIHOCTBIO JIMIICHBI CIIOCOOHOCTH CaMOCTOSTEIBLHO COBCpHIATH
CACIKKM OT CBOCro HWMCHHM MW CaMOCTOATCIIbBHO HCCTH HUMYHICCTBCHHYIO

OTBCTCTBCHHOCTD.

JInsi HecoBeplIeHHOJIETHUX OT 14 set 10 18 ner 3akoH mpeaycmaTpuBaeT
0oJiee MIMPOKHUE BO3MOXKHOCTH JUIsl Y4acTHUsl B XO3AMCTBEHHOM JesATelbHOCTH. B
YaCTHOCTH, BCE CJHEJKH, CBSI3aHHBIE C YYacTHEM HECOBEPIICHHOJETHETO,
nocturiero 14 net, B ynpaBieHUH IOPUAUYECKUM JIMIIOM OCYHIECTBIISIOTCS 3TUM
HECOBEPIICHHOJIETHUM C  NUCBMEHHOIO  COIVIacUd WM  IOCJEIYIOLIEro
NUCBMEHHOIO OJOOpEHHs €ro 3aKOHHBIX NpejacTaBuTened. JlaHHOE MpaBHIIO
COPABEAJIMBO MU MPU YUYPEKIECHUU HOBOTO IOPUIUYECKOIO JIULA, MOCKOJIBKY
3aKOHOAATENb HE YCTaHaBJIMBAET OTrpaHUYCHUN B OTHOILICHUU
HECOBEPIICHHOJIETHUX YUYPEAUTENICH IOPUAUMYECKOr0 JMLA 33 HCKIOYEHUEM
KpPECThAHCKOT0 (pepMepcKoro) Xo3siUCTBAa, MHULMHUPOBATH CO3JAAHHE KOTOPOTrO
MOTYT TOJIBKO HOJIHOCTBIO JeecriocoOHble auna (. 1 cr. 3 denepanbHOro 3akoHa
ot 11.06.2003 N 74-®3 "O xpectbsiHCcKOM ((hepmepckom) xo3siicTee"). [Ipu sTom
OYEBMJIHO, YTO TaKas MOJENb YIpPaBJICHUS IOPUAMYECKUM JIUIIOM 3HAYUTEITBHO

OCJIOXKHACT €ro ACATCIBbHOCTD WK ACJIAaCT €€ BOBCEC HCHCHCCOO6paSHOﬁ.

YacTo B MpaKTUKE BCTPEYAETCS CHUTYalMs, KOTJIa HECOBEPLICHHOJETHUM
CTAHOBUTCSI YYACTHUKOM FOPUIUYECKOTO JUIla HE TI0 COOCTBEHHOM MHUIIMATUBE, a
B pe3yJibTaTe mpaBorpeeMcTBa. Hampumep, 107151 B yCTaBHOM KaluTale WK aKIuu
nepexoAsT K HECOBEPIICHHOJIETHEMY B pe3yJsibTaTe HacienoBaHus. B aToM ciyuae,
€CJIM HECOBEPIICHHOJICTHUI HE HW3BABIACT KEJIaHWUE YINPABIATH IOPUIAYESCKUM
JUIIOM WK OO0S3aHHOCTh KaXIbI pa3 B TMpoOIECCe YIpPaBJICHUS TOTydaTh
0JI00pEeHHE 3aKOHHBIX TMpEACTaBUTENEH 11 HEro OOpPEeMEHUTENbHO, TO
1EJI€CO00Pa3HO 3aKITIOYHUTH JIOTOBOP JOBEPUTEIHLHOTO YIIPABICHUS HUMYIIECTBOM,
KOTOPBIN, B CBOIO OUYEPE/Ib, TAKKE TMOICKHUT OJOOPEHHUIO CO CTOPOHBI 3aKOHHBIX

MPEACTABUTENIEH HECOBEPILIEHHOJIETHETO.
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J1o cux mop ocTaeTcsi Hepa3peleHHbIM BOIIPOC O TOM, SIBJISIETCS JIU y4aCTHE
TpaXXJAaHWHA B JESATEIBHOCTH IOPUIUYECKOTO JUIa (POPMOM OCYIIECTBICHUS UM
OpEeIIPUHUMATEIBCKOM  JESITENbHOCTH. B HEKOTOphIX — cllydasx  3aKOH
YTBEPAMUTEIBHO OTBEYAaeT Ha 3TOT Bompoc. K mnpumepy, ydacTHUKaMH
TOBapUIIECTB (KpOME BKJIAJJUUKOB TOBApHILECTBA HA BEPE) MOTYT OBITH TOJBKO
WHAMBUIyaJIbHbIE MPEANPUHUMATEIN UM KOMMEpUYECKHe opraHusanuu (m. 5 cT.
66 I'K PO). Ilpu 3TOM J€ATE€NbHOCTh MOJIHBIX TOBAPHILEH, OCYLIECTBISIEMas OT
MMEHHU TOBAPUIIECTBA, U €CTh AESATENBHOCTh caMmoro toBapuiiectBa (ct. 69 I'K
P®). Takum oOpazoM, (akT ydacTusi (PU3MYECKOro JIMIA B KAa4ECTBE MOJHOTO
TOBapHIlla B TOBApHILECTBE MpPEAOIpenesieT KBaTU(UKAIUIO €ro ACSTeIbHOCTH
KaK MpEeANpUHUMATEIBCKOW. B 3TOM CMBICIE ydacTMe HECOBEPLICHHOJETHEIO B
NEATEIbHOCTH TOBAapUIIECTB JODKHO MPEeAyCMaTpuBaTh IPEABAPUTEIBHYIO

MPOLIEAYPY €T0 PETUCTPALMHU B KAYECTBE HMHANBUIYAIBHOTO MTPEAIIPUHUMATEIIS.

bonee cioXHBIM 0CTaeTcs BOIPOC O XapaKTepe AEATEIbHOCTH yUpeauTenen
(Y4aCTHUKOB) XO34WCTBEHHBIX OOILECTB M MApPTHEPCTB, a TaKK€ BKJIAAYUKOB
TOBApHILECTB Ha Bepe. B 3THX IOpUIMYECKHUX JTUIAX YYACTHUKH HE OCYUIECTBISIOT
KaKoW-mubO  CaMOCTOATENbHOM  JeATENbHOCTH, a  JuIllb  (OPMUPYIOT
OpraHU3alMOHHYIO u MMYIIECTBEHHYIO 0azy (YyHKIMOHUPOBAHUS
xo3sicTBytomero cyonrekra. Ilo cmeiciny m. 1 ct. 65.1 'K P® kopnopatuBHbie
IOPUIMYECKUE JIMLA MPEANOJIaraloT HAIMYUE y YYaCTHUKOB IIpaB HA YIPABICHUE

OCPEACTBOM (DOPMUPOBAHMS COOTBETCTBYIOIIMX OPTaHOB IOPUINYSCKOTO JIUIIA.

CyOBbeKTOM MpEeANPUHUMATEIBCKON  JCSATEIRHOCTH B JTOM  Cllydae
BBICTYIIAET CAMO FOPUANYECKOE JIUIO, B TO BPEMS KaK YYACTHUKHU JIUIIbL CO3JA0T
HEO0OXO/IMMbIC OpPraHU3AIMOHHBIE YCJIOBUS JIJISl €r0 JASATEbHOCTU M JOCTHXKCHUS

.92
KOMMEPUYECKHUX Iejel . YdacTue B COBETe TUPEKTOPOB (MOMEYUTEIHCKOM COBETE)

% Tlo JIelly O TPOBEpKe KOHCTHTYLIMOHHOCTH OT/AENBHBIX MOJoKeHuH crateld 74 m 77 ®enepanbHoro 3akona "O06
AKI[MOHEPHBIX o00IIecTBax", PEryIHPYIOIUX TIOPSIOK KOHCOJIMIALMK pa3MEIICHHBIX aKIHMH aKIHOHEPHOTO
obiiecTBa M BBIKyNa JPOOHBIX akmWil, B CBA3M C kanoOamu rpaxnaad, komnanuu "Kager McreGnumment" u
3ampocoM OkTssOpbckoro paiioHHoro cyna ropoga Ilenssr : IlocranoBnenue Koncturymmonnoro Cyma PO ot
24.02.2004 Ne 3-I1 // Bectauk Koncrurynuonsoro Cyna P®. - 2004. Ne 2.
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WM OUPCKIHMU HE HU3MCHACT XapaKTCpa ACATCIBHOCTH YYAaCTHUKA W HC MOKCT
ABJIATBCA IIOBOAOM PRI | HepeKBaJII/ICI)I/IKaHI/II/I €ro ACATCIBbHOCTH B

NPEANPUHAMATEIBCKYIO.

BBIIHCYKaBaHHBIC PacCCy>KACHUA IIPUBOAAT K BBIBOAY, 4YTO CaMO IIO cebe
Y4aCTHC HCCOBCPIICHHOJCTHCTO B JACATCIIBHOCTU HNOPHUANYCCKOr'O JIMIld HC MOIKCT
pacCMaTpuBaTbHCA KakK BU HpCI[HpHHI/IMaTCJILCKOIjI ACATCIIBHOCTHU U,
CJICOOBATCIIBHO, OBITH OCHOBAHHUEM OMaHCHIIalINH. B sTom ClIydac SMaHCHUIIalHA
BO3MOHAa, HAIIpUMEP, IMPHU OAHOBPECMCHHOM 3aKJIIIOYCHUHW HCCOBCPHICHHOJICTHHUM
Y49aCTHUKOM IOPHAUYCCKOIO JIMIa, AOCTHUITINM 16 JCT, TPYyAOBOIoO AO0roBopa

(KOHTpaKTa).

YyacTre HECOBEPUICHHOJETHETO B IPEIIPUHUMATENBCKOW JEATEIBHOCTH
HYXJA€TCA B JIETAJIBHOM 3aKOHOZATEIBHOM 3aKPEIUICHUHM, a TAK)KE B CO3JaHUU
0c000ro MpPaBOBOIO MEXAaHMU3Ma YYacTHUs HECOBEPIICHHOJETHUX B KOHKPETHBIX
IIPABOOTHOIIEHUAX, CBS3aHHBIX C OCYLIECTBICHHEM IPEANPUHUMATEIBCKON

ACATCIBHOCTH.

K mpumepy, nenecoobpasusim cuutaem BHeceHue B 'K P® crnenyromieit
HOPMBI, KOTOpast Oyner umeHoBathcsi «lIpeanmpuHumMartenbckas AesSTeIbHOCTD
HECOBEPILICHHOJETHUX B Bo3pacte oT 14 nmo 18 ner», B coaep:KaHHM KOTOpPOU
OyIyT yKazaHbl OCOOCHHOCTU U MOPSAOK OCYIIECTBIECHUS HECOBEPIICHHOJICTHUMHU
MPEANPUHUMATEIBCKON JEATEIBLHOCTH, a TAKXKE BUJIBI TOW JAEATEIBbHOCTH, KOTOPOU
HECOBEPUICHHOJIETHUI B CUIy  CBOMX  BO3pPACTHBIX  OrpaHUYECHUH,
MICUXOJIOTUYECKOM, (UBUYECKOM U  COIMAJIbHOM HE3pEeIOCTH, HEe BIpaBe

3aHHUMAaTbC.

Taxxe cuuTacM HCO6XO,Z[I/IMBIM, npcaoCTaBUTb BO3MOXHOCTbD
HCCOBCPHICHHOJICTHCMY CaMOCTOATCIIbBHO PacopAKaTbCA J0X0JaMH oT
OCYHICCTBJICHUA HpGHHpHHHM&T@HBCKOﬁ ACATCIIBHOCTH, a TaKKC HNMYIICCTBOM,

HpI/IO6p€TeHHBIM Ha 5TH JOXOJBI.
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Ecnu co3mate Bce HEOOXOAMMBIE YCIOBUS MMl MPEANPUHUMATENbCKON
JEATEIbHOCTH HECOBEPIICHHOJETHUX, KOTOpble OyAyT OTBE4YaThb MHTEpEcaM
HECOBEPILICHHOJIETHUX, IIPU 3TOM, HE Hapyllas UX [paBa, HECOBEPLICHHOICTHUN

6YI[CT CTPEMUTHCA K aKTUBHOMY YUYACTHUIO B I'PAXKIAHCKUX ITPABOOTHOMICHUAX.

3AK/TIOYEHHUE

B Hacrosmem = gMccepTallMOHHOM — HCCIEAOBAHUM  IPEICTABIICHBI
TEOPETUUYECKHE W  MPAKTHUYECKHE TMPOOJEMBbI, CBS3aHHBIE C  y4acTUEM
HECOBEPUICHHOJIETHUX B TPAXAAHCKUX NPaBOOTHOMICHUSX. COBEPIIECHCTBOBAHUE
IPABOBOT'0 PETYJIMUPOBAHUSA TPAXKIAHCKO-TIPABOBBIX OTHOIIEHUW, YYaCTHUKAMHU
KOTOPBIX SIBJIAIOTCSI HECOBEPIICHHOJETHHUE, SBJSCTCS YPE3BBIUANHO BaXKHBIM,
MOATOMY YCHJIMS 3aKOHOJATENs TOJDKHBI OBITh COCPEIOTOUYCHBI HA KaueCTBEHHOM
W3MEHEHUH TPaXJaHCKOrO0 3aKkoHoAaTenbCcTBa. HecMoTps Ha peanmnsanuro
IPOKIAHCKUM 3aKOHOJATEIHCTBOM OCHOBHBIX TpeOOBaHMM MEXIyHAPOIHO-
MPaBOBBIX AaKTOB, B 4acTHOCTH KOHBEHIHMHM O TmpaBax peOeHKa, CYIECTBYET
HACTOSATEJIbHAs HEOOXOIUMOCTh JalIbHEUIIIET0 COBEPIIICHCTBOBAHUS IPABOBBIX

OCHOB oOecrieueHus IIpaB U 0€30IMaCHOCTH JICTEH.

HopMbl rpak1aHCKOTO 3aKOHOJATENIbCTBA, PEryJUPYIOIIUE OTHOIICHHS C

y4aCcTHCM HCCOBCPHICHHOJICTHHX, OTIIMYAKTCA HaJIM4ueM HpO6CJ’IOB u
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HEOJTHO3HAYHOCTHI0O TIPUMEHEHHUSI Ha TPAKTUKE. AHAIN3 OCOOCHHOCTEW Yy4acTus
HECOBEPUICHHOJIETHUX B TPAXKIAHCKUX ITPABOOTHOLICHUAX MO3BOJIMII MPUUTH K

CJIeaAyromuM OCHOBHBIM BBIBO/IaM.

KacareiapHO mpaBOBOro craTyca HECOBEPILIECHHOJETHETO, 3HAa4yaTcsl TakKue
po0JieMbl, KaKk HEIOCTATOYHOE 3aKOHOAaTeIbHOE yperyaupoBanue. Koncturyuus
P® u npyrue npaBoBble HOPMBI HE PELIAIOT B ITOJIHOM 00BEME T€ 3a/1a4H, KOTOPbIE
CTOAT  Tepex  HeM B yacTM  oOecnedyeHus  MpaBOBOrO  cTaTyca
HECOBEPILIEHHOJIETHETO. B HACTOSIILIEE BpeMs IPaBOBOM CTaTyc
HECOBEpULICHHOJIETHETO  HYXXJaeTcss B 3((EKTUBHOM  TOCyIapCTBEHHOM
IOPUIUYECKOM MEXaHU3Me OOECHeUYeHUsT M 3alluThl, JJs Yero HeoOXOIUMO
IIPUBECTU B COOTBETCTBHE C HOPMAaMH MEXIYHAapOJHOIO IpaBa POCCUICKOE
3aKOHO/ATEIbCTBO, B TOM YHUCJIE YCTPAHUB MPOOENbl U MPOTUBOPEUUsS B HOpMax

HallMOHAJIbHOTO IIpaBa.

['paxkgaHCKUM 3aKOHOJATEIBCTBOM 3aKPEIJIEHO, YTO MPAaBOCHOCOOHOCTH
4eJIOBEKa BO3ZHUKAET ¢ MOMEHTA poxaeHHs. OIHAKO JAHHOE YTBEP)KICHHE HE B
MOJIHOM O0BEME OXBATHIBAET BCE OCOOEHHOCTH COAEpPKAHUA TpaKIaHCKON
PaBOCIOCOOHOCTH, MOCKOJIbKY ~ HEKOTOpbIE AIIEMEHTBI coJlep KaHUs
IPABOCIMIOCOOHOCTH MOTYT OBITh OCYIIECTBJIEHBI JIMIIL T[OCJIE JAOCTHKECHHUS
HECOBEPILEHHOJIETHUM OIPEACICHHOIO0 BO3pacTa W MpU HAIMYMKM Y HEro
COOTBETCTBYIOILIEr0 00beMa jeecriocoOHocTH. HaumHast ¢ MOMeHTa pOXAeHus, y
HECOBEPILIEHHOJIETHETO BOZHUKAET NOTEHIIMAJIbHASI BO3MOXKHOCTh ObITh HOCUTEJIEM
CyOBEKTUBHBIX TpaB M HOPUAMYECKUX OOS3aHHOCTEH, 4YTO SBISETCS BaKHOMU

Hp@)]HOCBIHKOﬁ Y4acCTHA B TpaXXIaHCKHUX M MHBIX IIPAaBOOTHOIIICHUAX.

N cumtaem 1e1ecoo0pa3HbIM JIOTIOIHATh YKAa3aHHBIN TIEPEUYCHb CIIydacB
HACTYIUJICHUS TOJHON T'pakJIaHCKOW JeeCrOCOOHOCTH €IIe OJHHUM - POXKIEHUE
pebenka. B momoOHBIX clydasiX B OTHOIIEHWW HECOBEPIICHHOJIETHUX POJIUTENICH
BO3HHMKAET TapajioKcalibHAs  CHUTyallds: OHW BIpaBe B TOJHOM  oOOBEMeE

NpeACTaBIATL MW 3alllMIIAaTb HMHTCPCChI CBOMX MAJIOJICTHHUX ,HeTef/'I, BKJIIO49as
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YHOpaBJICHUC WX HUMYHOICCTBOM, B TO BPEMA KaK JJId COBCPHICHUA CIACJIOK C HUX
COOCTBECHHBIM HMYIICCTBOM H606XOI[I/IMO corjiacu€ ux 3aKOHHBIX HpCHCTaBHTeHeﬁ.
H03TOMy CUHNTacM H€06XOIII/IMI)IM MpcaoCTaBUTh HCCOBCPIICHHOJICTHUM
poanTeiIsIM 0O0JBIIIEe CAMOCTOSTEIILHOCTH B Y4aCTHU UX B I'paAKAAHCKO-IIPABOBLIX
OTHOHICHUAX B LCIIAX pCallu3alilii HX IIpaB H 0053aHHOCTEH MO BOCITUTAHHIO
CBOHNX MaJOJICTHUX I[CTGfI. M B kadecTtBe OCHOBaHUS JJIs1 HpI/IO6peT€HI/I$I
HCCOBCPIICHHOJICTHUMH POJUTCIIEIMU, JOCTUIIIMMH BO3pacTa 16 JICT, MOJIHOM
Fp&)KI[&HCKOﬁ I[CCCHOCO6HOCTH, POKICHUC UMHU pe6eHKa, N HC3aBHUCHUMO OT TOTIO,

COCTOAT OHHU B 6paKe UK HCT.

[Tonaraem, uto 151 3PGHEKTUBHOTO OCYIIECTBICHUS HECOBEPIICHHOJIECTHUM
HACJICJICTBEHHBIX IIpaB, HAa YPOBHE 3aKOHOJATEIbCTBA HEOOXOIUMO YCHIIUTH
MIPaBOBBIE MEPBI OOECIIEUEHUS OCYIIECTBICHUS HACIEACTBEHHBIX MPaB, HAIIPUMED,
pacuIMpuTh MOJHOMOYHUS OPTraHOB OMEKHU U MorneunTenbeTBa. [lockonbKy opranam
ONEKHM W TMONEYUTEIbCTBA MPEIOCTABICHO IMPaBO MO  3alUTe IpaB
HECOBEPIIICHHOJETHUX, B TOM YHUCJIE U MPABO KOHTPOJIS 3a IEUCTBUSAMHU 3aKOHHBIX

HpeHCTaBHTeHeﬁ HCCOBCPHICHHOJICTHUX II0 PACIIOPAKCHHUIO X HMYIICCTBOM.

Takke BaXHO OTMETUTh, 4YTO TPaXJAHCKOE 3aKOHOJATEILCTBO HE
peaycMaTpuBaeT 00s3aTeIbHOE yU4acTHe OPraHOB OINEKH U MOTNEYUTENIHCTBA HU B
COCTAaBJICHUH COTJIALLIEHUS O pa3lelie HACIEACTBA, HU B CYZAE NPU PACCMOTPEHUHU
COOTBETCTBYIOIIIETO JI€Ja, a TOBOPUTCS B HEHM JMIIb 00 yBEJOMIICHUU JaHHBIX
opraHoB. OJHaKO NPOCTOE YBEAOMIIEHHE OpPraHOB OINEKHM W TONEUYUTEIHCTBA
HUKOMM 00pa3oM HE MOKET MpPeAnojiaraTh 3aluTy MpaB HECOBEPIIICHHOJICTHUX.

JIJIst UCKITIOUEHUS CUTYAIlui, BICKYIIIUX HapYIIEHUE MpaB peOeHKa, BUAUTCS
nenecooOpa3sHbM  JOMYCTUTh K y4acTMIO B OCYIIECTBJIICHHMM  TIpaB
HECOBEPIIICHHOJETHETO  YIOJHOMOYEHHOTO MO  MmpaBaM  peOeHKa B
cooTBeTCTBYIOMEM CcyobekTe P®. Takas mepa HE CTaHET MPEMATCTBHEM s
() PEeKTUBHOTO OCYIIECTBICHUSI HACJIEACTBEHHBIX MpaB pedeHka. OHa obecneyuT

p€ajIbHOC KAaUCCTBCHHOC OCYIIICCTBIICHUC HACJIICACTBCHHBIX IIPAaB.
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Uto kacaercs y4yacThsi HECOBEPUIEHHOJIETHETO B MNPEANPUHUMATEIBCKOU
JNEATEIBHOCTH, CYLIECTBYET JUCKYCCHS II0 BONPOCY O TOM, MOXHO JIH
paccMaTpuBaTh pa3pelICHUE 3aKOHHBIX MPEICTaBUTEIEH Ha BEACHUE UX
ITOAOTIEYHBIMA HECOBEPIIEHHOJIETHUMH IIPEATIPUHUMATEIIBCKON AEATEIIBHOCTH KaK
COTJIACHE HA COBEPILICHHE UMHU BCEX CHEJOK, CBA3aHHBIX C TaKOW AEATEIbHOCTHIO,
WM K€ 3aKOHHBIE TPEJICTABUTEIN JIOJDKHBI JaBaTh COIJIACME HA COBEPIICHHE
KQKJIOW CHEIKH B OTHAEIBHOCTH, OTCYTCTBYET €IMHOE€ MHEHHUE IO 3TOMY BOIIPOCY,

Y B 3aKOHOJATEJIbCTBE IAHHBIN BOMPOC HE PEIIEH.

CnenyeT OTMETUTh, YTO UId OOECIEUEHUS HECOBEPUICHHOJETHEMY JIHILY
CBOOOJBI MPEANPUHUMATEIIBCKOM JESATENbHOCTH CUYUTAEM  II€JIecCO00pa3HbIM
BHECEHHUE TaKOl HOPMBI, B COJIEP’)KaHUN KOTOPOH OYIyT OTpa’Ke€HbI MOJOXKEHUS 00
OCOOCHHOCTSIX U TMOPSAKE OCYLIECTBICHUS NMPEANPUHUMATENIBCKON NEATEIbHOCTH
HECOBEPILICHHONETHUMHU.  HeoOXonuMbIM — Takke  MOJaraéM  pa3peliuThb
HECOBEPILIECHHOJIETHEMY CaMOCTOSITEIILHO pacnopsKaTbes JOXOaMH,
MTOJTYYEHHBIMH OT OCYILIECTBIICHUS NPEANPUHUMATEIBCKON AEATEIBHOCTH, a TAKKE
MMYILIECTBOM, MPUOOPETEHHBIM Ha 3TU nA0xonbl. Ilpu »3TOM pacnopskeHue
UMYIIECTBOM, MNPUOOPETEHHBIM HA  JOXOIbl OT  MpPEANPUHUMATEIHCKON
NEATENIBHOCTH,  JOJDKHO ~ OCYILIECTBIISTBCA ~ MCKIIOUUTENBHO B ILEJSX

HpCI[HpHHHMaTCHBCKOﬁ ACATCIIBHOCTH HECCOBCPIICHHOJICTHETO.

Taxxke BUAMTCS HEOOXOIUMBIM 3aKpEIVICHUE MPEABAPUTEIBHOTO TMOpSIKa
SMAHCHUIIAIMA TI0 OTHOILICHUI0O K OCYIIECTBICHUIO HECOBEPIICHHOJIETHUM
MPEANPUHUMATENBCKON AEATEIIBHOCTA W OMNPEACIICHUE BUIOB JIESATEIbHOCTH,
KOTOPBIMH ~ HECOBEPIICHHOJIETHUA B  CHJy  CBOMX  TCHUXO-(PU3UUYECKHUX

0COOEHHOCTEH HE BIPABE 3aHUMATHCHA.
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