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The paper shows the direct application of the European Convention on Human Rights and the
implementation of judgments of the European Court of Human Rights by Russian domestic bodies
and also by the judiciary. Although judges more often refer to the guidelines of the highest judiciary
as the legal basis for direct application, the author claims that the basis is Art. 15 of the Russian
Constitution and subsequent legislation. Analyzing decisions of different levels courts, the author
suggests theoretical framework of direct application of international law.

The author argues that the main difficulties in implementing convention provisions for Russia are not
related to the Convention on the Protection of Human Rights and Fundamental Freedoms as such, but
to the interpretation of its norms in the ECtHR judgments. Although most references are limited to a brief
reference to more or less relevant provisions of the Convention, many judges are able to interpret the
provisions of the European Convention together with the case law of the European Court of Human Rights.
The author suggests preserving the dialogue and coordinated interaction of the European
(conventional) and national (constitutional) law and order. The deviation from the legal obligation
of the ECtHR judgments, demonstrated by the Constitutional Court of the Russian Federation in the
recent judgments of the ECtHR in the case of Anchugov and Gladkov (in part) and in the Yukos case
(in full), may lead to a breach of the international obligations of the Russian Federation.
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Introduction Freedoms (hereinafter referred to as the European

It’s almost 20 years since the Russian Convention, the Convention), and for this period
Federation has ratified the European Convention for ~ the Convention and the judgments of the European
the Protection of Human Rights and Fundamental =~ Court of Human Rights (hereinafter — the ECtHR,
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the Court), being part of the legal system of the
Russian Federation, have become an integral
element of legal culture. The value of the European
Convention is that it establishes universal
standards of human rights and freedoms, that
is, that normative minimum, on which the states
should orient when recognizing and securing the
proclaimed rights. International standards define:
(1) a list of human rights and freedoms; (2) their
content; (3) permissible restrictions of rights and
freedoms; and (4) a mechanism for the protection
of rights and freedoms.

Russian citizens actively use the international
mechanism for protecting human rights,
established in accordance with the European
Convention. The statistics of ECtHR illustrates
the growth of complaints filed against Russia and
since 2012 a high number of judgments against
it (Fig. 1).

In 2013, Russia ranked among the 47
countries participating in the Convention, both in
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terms of the number of complaints filed against
it (16,800 complaints) and in the number of final
judgments in which human rights violations were
recognized. 129 decisions were passed, among
them at least one violation was found in 119 cases.

In 2014, Russia remained the leader in the
number of final decisions taken against it, in which
human rights violations were acknowledged
(against Russia, 129 decisions were passed, of
which violations were found in 122 cases). In
2015, the ECtHR adopted 116 decisions on cases
against Russia, in which violations were found in
109; in terms of the number of complaints filed,
Russia moved to the second place after Ukraine.
In 2016, 228 judgments were filed against Russia
(almost twice as much as in 2015); by the number
of complaints filed, Russia moved to the 4th place
(Fig. 2).

The reduction in the number of complaints
in 2015 is due to the decision of the European

Court of Human Rights in the case Abramyan and
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Fig. 2. Number of complaints filed with the ECtHR in 2016

others v Russia (judgment 4 June 2015) where the
Court ruled that, in order to file a complaint to the
ECtHR, it is mandatory to file with both cassation
instances in civil cases operating in Russia from
2012.

However, the importance of the European
Convention on the Protection of Rights and
Fundamental Freedoms is not only in the
consideration of cases of violation of its provisions
in the European Court. The effectiveness of
international human rights standards increases
when they are applied in the sphere of internal
jurisdiction (Blackburn and Polakiewicz, 2001;
Greer, 2006). Researchers note the special role
of national judges in this process, who “are
primarily obliged to apply the conventional law
in cases and disputes that form the framework
of judicial proceedings in all our countries”
(O’Boyle et al., 2014, 2016).

The degree of implementation of the
European Convention and the ECtHR judgments
in the national law of states varies widely. These
differences reflect the state’s position on the
interaction of international and national law. The

analysis shows that the constitutional practice of

European states has a clearly expressed tendency
to consolidate the correlation of international
and domestic law in the constitution. But
constitutional provisions in different countries
differ significantly from one another. Some
countries declare international treaties as part
of the domestic law of the country (Bulgaria,
Romania, Portugal), part of domestic legislation
(Spain). The wording adopted in the Constitution
of the Russian Federation, according to which
international legal norms are considered as part
of the legal system of the state, is the exception,
in comparison with the more widespread
provisions mentioned above, similar provisions
in the constitutions of Lithuania (Article 138) and
Estonia (Article 3).

Since the European Convention does not
provide for a specific solution to this issue, the
European Court does not require that States
enforce the Convention within the framework of
their national law.

In many states (Austria, Belgium, Germany)
the European Convention has the force of law
and can be directly invoked in courts, in the

Netherlands the Convention takes precedence
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even over the Constitution. In other States
(Ireland, United Kingdom) the Convention does
not operate directly within the national legal
system, courts consider the Convention as an
auxiliary tool in interpreting the provisions of
the national law. The researchers argue that the
European Convention is implemented in the legal
system of all participating states (Blackburn
2001;

2008). Even in countries where the Convention

and Polakiewicz, Sweet and Keller,
is not incorporated into national law, the courts
interpret the legislation in such a way as to avoid
inconsistency of the European Convention.
Although formally the Convention is not part of
the legal system, it nevertheless serves as a basis

for eliminating uncertainty.

Statement of the problem

For a long time, the Russian doctrine of
international law regarded the fact that the norms
of international law created rights and duties only
for its subjects, while state bodies, its legal entities
and individuals directly did not obey the norms
of international law as an axiom (Chernichenko,
1999). The
widespread (Kalanda,

theory of transformation was
1994; Usenko, 1995).
Due to this approach, the interaction of the
international treaty and the domestic law was
taken into account only in the process of creating
norms of national legislation.

A number of scientists, some before the
adoption of the new Constitution of the Russian
Federation (Ignatenko, 1985), spoke of the direct
action of international law in the territory of the
state, considering it important to move from
the stereotypes of transformation to the direct
application of treaties by our courts and state
institutions (Danilenko, 1999; Marochkin, 1998,
2012; Tiunov, 1997).

The ratification of the European Convention
shifted the emphasis in the debate to the question

of whether the norms of the European Convention

and the ECtHR decisions could be applied
directly in the sphere of intra-state relations.
Many researchers agreed that the European
Convention is subject to application by courts as
an international treaty of the Russian Federation,
by virtue of their inclusion in the Russian legal
system (Neshataeva, 1999; Marochkin, 2012).
Various positions were expressed about the
application of the ECtHR judgments. Without
denying that in the judicial practice there are
examples of the implementation of the legal
positions of the ECtHR that are not binding
for Russia by the courts, it was stated that only
ECtHR judgments against Russia are subject
to application (Zimnenko, 2010). In practice,
the courts do not ask themselves whether to
implement the ECtHR judgment against Russia or
against other countries. They apply a judgments
“which they find appropriate in relation to a
particular internal matter” (Marochkin, 2012).
The analysis of the practice of the
Constitutional Court of the Russian Federation,
the Supreme Court of the Russian Federation,
the Supreme Commercial Court of the Russian
Federation and courts of general jurisdiction
(the author conducts a generalization since 1998)
allows us to conclude that the ECHR norms and
the legal positions of the ECtHR are applied
directly in domestic jurisdiction.
The main difficulties in implementing
convention provisions for Russia are not related
to the European Convention itself, but to the
interpretation of its norms in conjunction with the
ECtHR judgments. In the absence of a theoretical
concept of the direct application of the norms of the
European Convention, this applies even more to
the application of the legal positions of the ECtHR
[the Russian judges have little experience with case
law], the judges often incorrectly determine the
legal basis for such application, apply not always
relevant judgments of the ECtHR, interpret them,

based on the meaning of the Russian law, and
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sometimes the reference to convention provisions
looks just like a tribute to fashion.

The author shares the view that we need a
modern theory that will be “more realistic and
more complete” (Wildhaber, 2007), which allows
us to determine whether the national courts apply
the Convention, based on the wording of the
Convention or they take into account the legal
positions of the European Court; or whether the
provisions of the Convention and the case law of
the Court are applied to bring domestic legislation

into line with international standards.

Methods

The author used such general scientific
methods as analysis, synthesis, as well as system
and comparative-legal methods. When writing
the article, the practice of the highest federal
judicial bodies (the Constitutional Court of the
Russian Federation, the Supreme Court of the
Russian Federation, the Supreme Arbitration
Court of the Russian Federation (before the
reform of the judicial system) was studied and
generalized). The generalization conducted by
the author touched upon the practice of arbitration
courts and courts of general jurisdiction, judicial
authorities, law enforcement bodies of the Irkutsk,
Chelyabinsk
regions, the Krasnoyarsk Territory, the cities
of Moscow and St. Petersburg. The method
of interviewing judges, officials, bailiffs was

Moscow, Sverdlovsk, Tyumen,

applied. The author also used her own experience
in the implementation of the provisions of the
ECHR and the legal positions of the ECtHR in
protecting the rights of citizens.

Discussion

Legal grounds of the implementation
of the European Convention and ECtHR
judgments

The legal grounds for the direct application
of the European Convention is Part 4 of Art. 15

of the Constitution of the Russian Federation,
which regards the international treaties of the
Russian Federation as “an integral part of the
Russian legal system”. The functional purpose
of the constitutional norm is manifested in the
recognition of the direct effect of international
legal norms in the sphere of domestic activities
and internal jurisdiction.

On the basis of the Constitution of the
Russian Federation, a set of legal acts that aim
domestic authorities at direct application
of the provisions of the European Convention
and the legal positions of the European Court
of Human Rights has been established in the
Russian Federation.

The analysis of the current Russian
legislation confirms this conclusion. Firstly,
many laws not only proclaim the norms of
international law as an integral part of its legal
system, but speak of direct application (action).
Part 2, Article 7 of the Civil Code of the Russian
Federation, paragraph 3 of Art. 5 of the Federal
Law “On International Treaties of the Russian
Federation” refer to the direct action of universally
recognized principles and norms of international
law and international treaties. Secondly, the
legislation contains clear instructions on the
direct application of international law norms
in the administration of justice. Thus, Art. 3 of
the Federal Constitutional Law “On the Judicial
System”, all Russian procedural codes focus
courts on the administration of justice through
the application of the norms of the Constitution
of the Russian Federation, federal laws, and
international treaties, international principles and
norms (Art. 13 of the Arbitration Procedural Code
of the Russian Federation, Art. 1 of the Code of
Civil Procedure of the Russian Federation, Art. 1
of the Code of Criminal Procedure of the Russian
Federation, Art. 15 of the Code of Administrative
Justice). Thirdly, the norms on the activities of

various state bodies and sectoral legislation
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among the normative legal acts used in their
activities call national laws and international
treaties. These are, for example, paragraph 4 of
the Regulations on the Ministry of Justice of the
Russian Federation, Art. 3 of the Federal Law
“On Police”, Art. 4 of the Federal Law “On the
Federal Security Service”. Fourthly, a huge array
of legislative acts contains a rule on the priority
application of the norms of international treaties;
if an international treaty establishes other rules,
the rules of the international treaty are applied.
Undoubtedly, this kind of wording is intended for
law enforcement agencies.

The higher federal courts repeatedly noted
the mandatory nature of the ECHR norms and
provided explanations on the implementation of
the ECtHR judgments in their activities.

A concise explanation of the place of the
judgments of the European Court of Human
Rights in the Russian legal system was first
given in the Information Letter of the Supreme
Commercial Court of the Russian Federation
of December 20, 1999 “On Basic Provisions
Applied by the European Court of Human
Rights in the Protection of Property Rights and
the Right to Justice”. The Supreme Commercial
Court of the Russian Federation pointed out
that these international legal documents (the
European Convention on Human Rights and its
Protocols) are binding on the Russian Federation
and recommended that the arbitration courts in
the administration of justice take into account
a number of legal positions developed by the
European Court (according to Art. 6 of the
Convention and Art. 1 of the Protocol 1).

In one of their first decisions No. 5 of October
10, 2003, the Supreme Court of the Russian
Federation gave detailed recommendations on
the application of international treaties and
explained to lower courts that Russia recognizes
the jurisdiction of the European Court of Human

Rights as binding on the interpretation and

application of the Convention and the Protocols
thereto.

In Resolution No. 23 of December 19,
2003, the Plenums of the Supreme Court of the
Russian Federation stressed that when delivering
a judgement, it is necessary to take into account
the judgments of the European Court of Human
Rights, which interpreted the provisions of the
European Convention to be applied in the present
case.

The Resolution of the Plenary Supreme
Court of the Russian Federation No. 21 of June
27, 2013 was fully devoted to the application
by the courts of the general jurisdiction of the
Convention for the Protection of Human Rights
and Fundamental Freedoms and its Protocols.
The Supreme Court of the Russian Federation
pointed out the mandatory character of the legal
positions of the ECtHR contained in the final
decisions taken against Russian Federation,
and explained that the courts should take into
account the legal positions of the European Court
of Human Rights in the decisions taken against
other Contracting states, “if the circumstances
of the case before them are analogous to the
circumstances that have been the subject of
analysis and conclusions of the European Court”.
The lower courts are advised that “the content of
the rights and freedoms provided for by Russian
law must be determined taking into account the
content of similar rights and freedoms disclosed
by the European Court in the application of the
Convention and the Protocols to it”.

The numerous Resolution of the Plenum of
the Supreme Court of the Russian Federation on
the consideration of certain categories of cases
where judges are given recommendations on the
application of certain articles of the European
Convention have a practical significance for the
courts. The explanations about the application of
Art. 10 of the Convention on freedom of expression

are given in the Resolution of the Plenum of the
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Supreme Court of the Russian Federation No. 3
of February 24, 2005. When applying measures
of restraint, courts are recommended to take into
account the legal positions of the ECtHR under
Art. 5 of the Convention (Resolution of the Plenum
of the Supreme Court of the Russian Federation
No. 41 of December 19, 2013) and others.

Note that, referring to the provisions of the
ECHR and the judgments of the ECtHR, judges
do not call part 4 of Art. 15 of the Constitution
of the Russian Federation as a legal basis for
the application of the European Convention. In
some decisions, as a legal basis, judges refer to
the provisions of the sectoral legislation, most
often the Civil Code of the Russian Federation.
A typical example: the position of the Federal
Commercial Court of the Ural Circuit is argued
by reference to Art. 1 of Protocol No. 1 to the
Convention for the Protection of Human Rights
and Fundamental Freedoms, “which is subject
to application in accordance with Art. 7 of the
Civil Code of the Russian Federation” (decision
on the case No. ©09-2096/03-AK).

Inmostcases, judges are inclined to argue the
application of the ECHR and the European Court
judgments in its activities not by provisions of the
Constitution of the Russian Federation or by the
norms of sectoral legislation, but by guidelines of
the highest judiciary, which seems wrong to us.
We assert that the Rulings of the Plenum of the
Supreme Court of the Russian Federation or the
Information Letters of the Supreme Commercial
Court of the Russian Federation only inform
the courts about the existence of certain legal

positions in the practice of the European Court.

Direct effect of the European Convention
and implementation of ECtHR judgments

In theory, the direct effect of the norms of
international law in the territory of the state is
understood as the application of international

legal norms by the state and its bodies without

the proclamation of international treaties as
sources of law and without “introducing” them
into the legal system in any form of modification
(Ignatenko, 1985; Tereshkova, 1998).

The direct application of international law
in domestic relations is possible without any
transformation of them into norms of internal law
in the form of:

* priority application of international legal
norms (when the law of the Russian Federation
or another normative act adopted in the Russian
Federation contradicts international legal norms);

* joint application (when in regulation of
an issue the norms of international law and
the norms of the law of the Russian Federation
mutually supplement each other);

* independent application (when there is
a gap in the domestic legislation of the Russian
Federation).

The complexity of the issue that arises
before judges and law enforcement agencies is to
establish a hierarchy of legal force in the process
of applying the norms of the European Convention
and ECtHR judgments in the domestic sphere.
On the issue of the correlation between the legal
force of norms of international and internal
law, the Russian Constitution contains a rule
only in relation to the European Convention (as
an international treaty). Some scholars do not
extend the priority of international treaties to the
Constitution of the Russian Federation, believing
that “the Constitution is higher, and a hypothetical
conflict with an international treaty must be
resolved in its favor” (Tuzmuhamedov, 2010).
The European Convention and the ECtHR’s acts
on its interpretation and application, “falling into
the Russian legal system, cannot be free from the
supremacy of the Constitution” (Aranovskiy and
Knyazev, 2017). Others believe that the priority of
the Convention “was recognized in relation to all
Russian legislation, including the Constitution”
(Luk’yanova, 2012).
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The hierarchy of the norms of the legal
system provided by the Federal Constitutional
Law “On the Judicial System of the Russian
Federation” is applied only to the Convention. Are
the judgments of the European Court of Human
Rights included in the legal system? Finding the
place of the European Convention in the Russian
legal system does not predetermine the place of
the judgments of the European Court among the
legal sources of Russia. It is reasonably asserted
that “it is a matter of fundamentally different
legal acts” (Marchenko, 2000).

The Supreme Court of the Russian Federation
stressed that the application of the European
Convention “must be carried out taking into
account the practice of the European Court
of Human Rights in order to avoid any violation
of the Convention” (Par. 10 of the Resolution of
the Plenum of the Supreme Court of the Russian
Federation No. 5, 2003).

It seems that the ECtHR judgments are
directly applicable as part of the European
Convention. This was said by the Constitutional

113

Court of the Russian Federation, “... not only
the Convention for the Protection of Human
Rights and Fundamental Freedoms, but also the
judgments of the ECtHR — insofar as they ...
interpret the content of the rights and freedoms
set forth in the Convention ... — are an integral
part of the Russian legal system, and therefore
should be taken into account by the federal
legislator when regulating public relations and law
enforcement agencies when applying the relevant
norms of law ...” (Par. 2.1 of the Resolution of the
Constitutional Court of the Russian Federation of
February 5, 2007 No. 2-P).

In practice, courts increasingly make
decisions that refer not only to the provisions of the
European Convention, but also to the judgments
of the European Court of Human Rights. The
practice of the Constitutional Court of the Russian

Federation is indicative in this respect. Despite the

fact that the Federal Constitutional Law “On the
Constitutional Court of the Russian Federation”
does not contain a clear prescription on the
application of international norms in its activities,
the Russian Constitutional Court, guided by Part
4 of Art. 15 and Art. 17 of the Constitution of the
Russian Federation, uses the European standards
of human rights for the argumentation of its
decisions. As the Chairman of the Constitutional
Court of the Russian Federation noted, the norms
of international law are used “as a standard”,
“to clarify the meaning and significance of the
constitutional text” (Zor’kin, 2006).

A special attention should be paid to its
decisions, which contain references to the
legal positions of the European Court. The
Constitutional Court of the Russian Federation
was called “the conductor of the legal positions of
the ECtHR, its vision of the current state of human
rights and freedoms in the Russian legislative
and judicial practice” (Tuzmuhamedov, 2010).
Analyzing the statistics (Koroteev, 2009, 2013)
the researchers note frequent, “more or less
relevant”, appeal of the Constitutional Court of the
Russian Federation to the norms of the European
Convention (Burkov, 2013). At the same time, the
application of the European Convention by the
Constitutional Court of the Russian Federation
after moving to St. Petersburg was subject to
criticism (Golubok, 2009).

The authors note the shortcomings of the
application of the Convention and the judgments
of the ECtHR by the Supreme Court of the
Russian Federation and district courts of general
jurisdiction. The Supreme Court of the Russian
Federation, despite the fact that it has referred to
the case-law of the ECtHR since 2003, “does so
very rarely, with many shortcomings and high
selectivity” (Burkov, 2013).

In the decisions of the commercial courts
of the subjects of the Russian Federation, the

references to the provisions of the European
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Convention are found more often than in judgments
of Russian higher federal courts and courts of
general jurisdiction. Most of the decisions contain
a simple reference to an article of the Convention or
a general statement that an action is not inconsistent
with the Convention as a whole.

In most cases, judges prefer to argue the
decision on the basis of Russian law without
resorting to an analysis of the norms of the
European Convention or the legal positions of
the ECtHR. Courts of general jurisdiction and
commercial courts apply to the legal positions
of the ECtHR, as a rule, if the parties used them
to justify the position. On its own initiative, the
court rarely applies the European Convention and
judgments of the ECtHR (although the author is
familiar with the judgments of the Commercial
Court of the Krasnoyarsk Territory and the
Third Commercial Court of Appeal, where the
judges apply of the legal positions of the ECtHR
as the initiator). The references to the European
Convention are given, as a rule, in the motivation
part of the decision, although there are exceptions
(in the operative part).

National judicial decisions cause critical
remarks. Even when the court actually applies the
ECtHR ruling in the argumentation of its decision,
it makes a general reference to the Convention,
avoiding references to the legal positions of the
ECtHR. I will give a typical example, “From the
requirements of a fair court according to Art. 6
of the European Convention on the Protection of
Human Rights and Fundamental Freedoms, the
public interest in the fight against drug trafficking
cannot justify the use of evidence obtained as a
result of police incitement .. (The decision of
the supervisory instance court of November 5,
2013, No. 46-/113-23). The italicized position was
formulated by the ECtHR in the case of Vanyan
v. Russia (§ 46).

Despite the shortcomings and gaps in the

application of the European Convention and the

ECtHR judgments, we affirm that the courts of
general jurisdiction and the commercial courts of
a different Russian region the latter to the greater
extent) have gained positive experience.

In the practice of commercial courts, the
references to the legal positions of the European
Court are found in cases related to the protection
of property rights, the right to a fair trial, in
cases of protection of honor and dignity, and
tax disputes. The courts of general jurisdiction
apply the legal positions of the ECtHR in various
categories of cases, when choosing a preventive
measure, in assessing evidence obtained as
a result of incitement, when deciding on the
deportation of a foreign citizen, and others.

In judicial decisions, the FEuropean
Convention and judgments of the European Court
are used as an additional argument, in case of
gaps in the Russian legislation they serve as the
only basis for the decision of the national court,
in case of conflict with the norms of national law
the court applies a form of priority application.

The application of the legal positions of
the ECtHR requires that the national judges
take a creative approach to adjudication. This
is especially true of questions of interpretation.
National judges are responsible for the correct
interpretation and application of the Convention,
the provisions of which should be interpreted in
conjunction with the judgments of the European
Court and in accordance with the purpose and
object of the international treaty.

Many national decisions testify to the high
qualifications of judges, the ability of judges to
work with the case-law of the European Court,
the courts apply the relevant legal positions of
the ECtHR in their internal affairs and conduct
an analysis of the legal positions of the ECtHR
expressed in both cases against Russia and other
states.

The author’s archive contains quite a

few court decisions, where the analysis of the
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provisions of the European Convention is given in
accordance with the spirit of the Convention and
the legal positions of the ECtHR. As an example,
I will give an argument in the decisions of the
federal court of Sovetsky district of Krasnoyarsk,
2009 (ordinary district court):

“The European Court emphasizes that ‘one
of the fundamental aspects of the rule of law is
the principle of legal certainty, which requires,
inter alia, that where the courts have finally
determined an issue, their ruling should not be
called into question.” (Brumarescu v. Romania).

This principle insists that no party is entitled
to seek re-opening of the proceedings merely for
the purpose of a rehearing and a fresh decision
of the case. ‘Higher courts power to quash or
alter binding and enforceable judicial decisions
should be exercised for correction of fundamental
defects. The mere possibility of two views on
the subject is not a ground for re-examination.
Departures from that principle are justified only
when made necessary by circumstances of a
substantial and compelling character’ (Parolov
v. Russia).”

The purpose of giving an overview of the
implementation of the provisions of the European
Convention in the Russian legal system does not
allow us to dwell in more detail on the analysis
of the categories of cases in which judges apply
the provisions of the European Convention and
the ECtHR judgments, the relevance analysis
of the references and interpretation of the legal
positions of the ECtHR, the analysis of forms
of direct application. It will be presented in
the next study. Outside the framework is the
application of the convention mechanism by the
Russian judicial authorities and law enforcement
agencies, this is practically an unexamined field
[the author conducted interviews with officials of
the Krasnoyarsk Territory authorities].

The personal experience of the author allows

us to conclude that judges who have been trained

in the European Convention interpret it according
to the Vienna Convention on the Law of Treaties
of 1969, giving the Convention a dynamic or
evaluative interpretation (the author has been
training the judges of the Krasnoyarsk Territory

since 1998 no less than three times a year).

ECtHR and Russian national courts:
dialogue or confrontation?

The characteristics of the issue of the
significance of the European Convention and the
judgments of the ECtHR would be incomplete
without mentioning the latest judgements of the
Russian Constitutional Court. The variants for
cooperation between the ECtHR and the national
courts exemplified by the bodies of constitutional
justice have already been the subject of discussion
(Garlitcki, 2006).

with renewed energy after the European Court

The discussion unfolded

examined the case of Konstanin Markin v Russia
(2010).

The leaders of the Russian state and the
judicial authorities said that the national law
should be above the ECtHR judgments as “Russia
did not transfer the part of its sovereignty to the
European Court of Human Rights, allowing to
make decisions on changing Russian legislation”
(Medvedev as a Russian President, 2010). When
determining the boundaries of the ECtHR
jurisdiction, one must proceed from the fact
that it was Russia that ratified the treaty, which
established the ECtHR jurisdiction (Zor’kin,
2010a). It was alleged that “by interfering into the
sphere of the Constitutional Court jurisdiction,
the ECtHR not only undermines its authority but
can also spoil relations with its consistent ally”
(Tuzmuhamedov, 2010).

In the opinion of the Chairman of the
Russian Constitutional Court, when the ECtHR
judgements “directly affect national sovereignty
and the fundamental constitutional principles,

Russia has the right to develop a protective
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mechanism against such judgments” (Zor’kin,
2010b). The case of Konstanin Markin v Russia
(GC, 22.03.12) is exemplified as a case that
“goes against the Constitution of the Russian
Federation”, in the first judgments on which
the positions of the ECtHR and the Russian
Constitutional Court diverged.

K. Markin, a military intelligence officer,
asked for a parental leave to care for a child up to
three years, since after the birth of the third child,
the couple divorced, and three children remained
with the father. After the refusal he turned to the
military court. The court dismissed the claim,
pointing out that only servicewomen are entitled
to receive such leave. The applicant appealed
against the judgments believing that the principle
of equality between men and women, guaranteed
by the Constitution of the Russian Federation,
was violated. The applicant applied to the
Constitutional Court of the Russian Federation,
arguing that the provisions of the Military Service
Law relating to parental leave are incompatible
with the Constitution of the Russian Federation
(equality). The Russian Constitutional Court
rejected his application. The European Court
found Russia’s violation of the prohibition of
discrimination (Article 14 of the ECHR).

Note that after the European Court of
Human Rights issued a ruling on the case of
Konstanin Markin v Russia on June 30, 2011, the
State Duma of the Russian Federation received
the draft bill of A. Torshin on the priority of
the Russian Constitutional
ECtHR. Considering serious public debate, the
Lower House of Federal Assembly postponed

Court over the

consideration of the bill. It is interesting that the
Committee on Constitutional Legislation which
earlier urged the deputies to consider the draft
bill at the next meeting asked for a postponement.

K. Markin was actually granted the leave to
care for the child, compensation for moral harm

awarded by the resolution of the Grand Chamber

of the European Court (dated 22.03.2012) was
paid.

In accordance with clause 4, part 4 of
Article 392 of the Russian Civil Procedure Code,
the ECtHR establishment of the violation of the
provisions of the European Convention when the
court examines a specific case, in connection
with the judgments on which the applicant
applied to the European Court, serves as a basis
for reviewing judicial decisions that have entered
into force for new circumstances.

Despite the provisions of the Russian Civil
Procedure Code of April 15, 2013, the Military
Court of the Leningradskiy Command refused
Markin to reopen the case on new circumstances,
considering that any other special measures to
implement this judgments are not required. In
the Resolution of December 6, 2013, No. 27-I1,
the Russian Constitutional Court indicated that
Article 392 and Article 11 of the Civil Procedure
Code of the Russian Federation does not prevent
the courtofgeneral jurisdiction from commencing
the proceedings for reviewing the enforceable
judicial decision on new circumstances on the
application of a citizen whose complaint to the
Russian Constitutional Court on the violation
of his constitutional rights and freedoms was
previously found as not meeting the eligibility
criterion, in connection with the establishment
of violation of the provisions of the European
Convention by the European Court.

In case if the court of general jurisdiction
comes to the conclusion that it is impossible
to implement the ECtHR judgment without
recognizing that the legal provisions, which the
Russian Constitutional Court earlier stated, do
not violate the applicant’s constitutional rights
in a specific case, are not in compliance with the
Constitution of the Russian Federation, it [the
court] is entitled to suspend the proceedings
and apply to the Russian Constitutional Court

with a request to verify the constitutionality
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of these legal provisions. Collisions in the
interpretation of the European Convention
were designated by the Russian Constitutional
Court in Resolution No. 21-IT of 14.05.2015.
According to the Russian Constitutional Court,
“the coexistence of European and constitutional
legal order is impossible under conditions of
subordination, since only dialogue between
different legal systems is the basis of their proper
balance”. Without elaborating on the analysis of
Resolution No. 21-IT (a number of publications
are devoted to it in this issue of this journal),
note that references to the case of Gorgilii v
Germany and the case of Hirst v UK as the cases
illustrating a digression from the interpretation of
the Convention by the European Court of Human
Rights are considered to be not entirely correct. |
argue that these cases, on the contrary, illustrate
the search for a compromise. The judgment of the
German Federal Constitutional Court enshrined
the rule of domestic law interpretation, including
the with the

international obligations of the state. Although

Constitution, in accordance
many years later (the ECtHR judgment was made
in 2005), the Great Britain nevertheless developed
Draft Voting Eligibility (Prisoners) Bill (2013).
The dialogue of the constitutional and
convention jurisdictions was significantly
influenced by the ECtHR judgment on the case
Anchugov and Gladkov v Russia, 04.07.2013.
Russian citizens — Anchugov, convicted of
murder, theft and fraud to capital punishment
(later commuted to fifteen years’ imprisonment),
and Gladkov, convicted of murder, robbery,
participation in an organized criminal group and
resistance to law enforcement officers to capital
punishment (later commuted to fifteen years’
imprisonment), were debarred from voting.
ECtHR held that the ban on voting set by
part 3 of Article 32 of the Russian Constitution
for convicts contradicts to Article 3 of Protocol

No. 1 to the Convention.

By adopting Resolution No. 12-IT of April
19, 2016, the Russian Constitutional Court for the
first time implemented the powers provided by
amendments to the Federal Constitutional Law
“On the Russian Constitutional Court” (Articles
104.1, 104.2 and 104.3), considering the issue of
the possibility of implementing the decisions of
the interstate body for the protection of human
the ECtHR

judgment on the case of Anchugov and Gladkov

rights and freedoms (namely,
v Russia).

The Russian Constitutional Court indicated
that the implementation of this judgments of the
ECtHR is impossible, as Article 32 of the Russian
Constitution establishes an imperative ban of
the voting rights of convicts. It is impossible to
adopt general measures that involve changes into
Russian legislation (and, thus, a change in the
court practice based on it), which would limit the
voting rights of not all convicts serving sentences
in the places of deprivation of liberty on the
verdict of a court.

However, in the second paragraph of the
operative part of the judgment, the Russian
Constitutional Court, in fact, proposed measures
for implementation, indicating that the courts
can interpret the Criminal Code of the Russian
Federation in such a way that debarring from
voting is appointed by the courts only if a less
severe form of punishment cannot ensure the
achievement of punishment objectives. According
to the position of the Russian Constitutional
Court, the implementation of general measures
in this case will be provided by the courts in such
a way as to ensure fairness, proportionality and
differentiation of the application of restrictions
on electoral rights in sentencing.

The Russian Constitutional Court also
pointed out that “the federal legislator is
qualified to consistently implement the principle
of humanism in criminal law, to optimize the

system of criminal punishments, including by
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transferring certain regimes of serving sentences
to alternative types of punishment, although
related to the forced restriction of convicts’
liberty, but not entailing restrictions on their
voting rights”.

In the ECtHR’ judgment there was no direct
requirement to amend the Constitution of the
Russian Federation, the European Court held that
“different approaches are possible to resolve the
issue oftheright ofthe convicted prisonersto vote™.
The state has the right to decide independently
whether compliance with Article 3 of Protocol
No. 1 to the Convention can be reached “through
some form of political process or by interpreting
the Russian Constitution by the competent
authorities — the Russian Constitutional Court in
the first place — in harmony with the Convention
in such a way as to coordinate their effects and
avoid any conflict between them” (§ 111, the case
of Anchugov and Gladkov v Russia).

With the adoption of the judgments of the
Russian Constitutional Court of 19 January 2017
No. 1-I1, there was a pause in the established
dialogue between the ECtHR and the Russian
Constitutional Court. The Russian Constitutional
Court found itimpossible to implement the ECtHR
judgment on YUKOS case of July 31, 2014 on the
following grounds: the facts of fraudulent behavior
of the members of the company’s management
and some of its shareholders, the “law-destroying
effect” of the company’s activities, the existence
of unliquidated obligations at the moment of
liquidation, including before the budget, for
an amount significantly exceeding the amount
of the award. The Russian Constitutional
Court considered that execution of the ECtHR
judgment of the YUKOS case would violate the
constitutional principles of equality and fairness
in tax legal relationship.

The Russian Constitutional Court disagreed
with the position of the European Court on the

case, pointing out that the latter “does not always

take into account the Russian “constitutional
identity” and the historical aspects of the problem
that are at the basis of the dispute. There have
already been concerns in the doctrine that the
doubts about the correctness of the ECtHR’s
position “may affect the desire of the national
courts to implement the ECtHR judgments fully”
(Garlitcki, 2006).

The lack of dialogue will have a negative
impact on the efficiency of the norms of the
Convention on the Protection of Human Rights
and Fundamental Freedoms in the domestic law
and order and, consequently, on the effectiveness
of the whole system of protection of human rights
in general.

To build a constructive dialogue, several
circumstances are important. Firstly, the norms
of any international treaty are obligatory for its
participants. The participant “cannot refer to the
provisions of its domestic law as an excuse for
not fulfilling the treaty” (Article 27 of the Vienna
Convention on the Law of Treaties of 1969). As
early as in 1932, the judge of the Permanent Court
of International Justice expressed the position
that ... the state has no right to refer to ... its own
constitution with the aim of avoiding obligations
imposed on it in accordance with international
law or existing treaties” (P.CLJ, 1932).

Moreover, in accordance with Article 46 of
the European Convention, Russia was bound by
the obligation “to execute the final judgments
of the Court in any case in which it is a party”.
The failure to execute the ECtHR judgment may
become “the cause of the constitutional crisis in
the country” (Dzehtsiarou and Timofeev, 2016), as
the decision of the Grand Chamber of the ECtHR
is not subject to revision and the obligation to
implement it will persist. That was confirmed
by the Committee of Ministers of the Council of
Europe, which functions include monitoring the
implementation of the ECtHR judgments, at the
meeting held from 7 to 10 March 2017.
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The Deputies expressed “serious concern
at the non-implementation of the judgment of 31
July 2014” and firmly reiterated the unconditional
obligation assumed by the Russian Federation
under Article 46 of the Convention to abide
by the judgments of the European Court. The
Committee of Ministers urged to be informed
about all relevant steps towards an appropriate
solution and call upon the Russian Federation
to continue the dialogue. The Committee is to
resume consideration of this case in September
2017.

Secondly, the failure to implement the
judgement is incompatible with the principle of
the rule of law, which the bodies of justice, both
international and domestic ones, are guided by.
The right to a fair trial guaranteed by both the
European Convention and national legislation
“would be illusory if domestic legal system
allowed a final, binding judicial decision to
remain inoperative to the detriment of one party”
(Burdov v Russia, 2002, para. 34).

Lastly, the interaction is determined by
the understanding of the fact that domestic and
international judicial bodies ultimately share the
common goal of protecting human rights.

It seems necessary to make every effort to
seek for a compromise and dialogue with the
European Court of Human Rights. And this is a

two-way process.

Conclusion

The analysis of the legislation and judicial
practice allows drawing a conclusion that in
Russia legal bases for the direct application of the
European Convention, combined with the case-
law of the ECtHR are established.

Domestic authorities and courts have the

right to apply the provisions of the ECHR and

the judgments of the European Court of Human
Rights in support of their arguments, based on
Part 4 of Article 15 of the Russian Constitution,
Federal Constitutional Law “On the Judicial
System of the Russian Federation” and sectoral
legislation.

Although most references are limited to a
brief reference to more or less relevant provisions
of the Convention, judges are able to interpret the
European Convention in the light of the European
Court’s case-law.

Courts and law enforcement agencies apply
the European Convention and the legal positions
of the ECtHR for the judgments reasoning in the
following forms:

— as the only ground (independent use);

— for additional reasoning  (joint
application);

— in case of a conflict with the national
legislation (priority use).

Courts apply the European Convention
taking into account the legal position of the
ECtHR for the interpretation of national norms in
order to avoid conflict with the Convention.

The Russian authorities, including the
judiciary ones, in their activities are bound by
both domestic and international law. This is
also guided by the norms of international law.
According to Article 27 of the Vienna Convention
on the Law of Treaties of 1969, “A participant
cannot invoke the provisions of its domestic law
as an excuse for not fulfilling the treaty”. Article
46 of the ECHR emphasize the mandatory nature
of the ECtHR judgments.

Recent
Constitutional Court 12-I1, 21-IT and 1-IT cannot

change the dialogue between the ECtHR and

Resolution of the Russian

the Russian national courts that started after the

accession to the Council of Europe.
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MU opeanamu, 6kioyas cyoeonule. Ilo muenuio agmopa, npagogoii 0CHOB0U HENOCPEeOCMBEHHO20 NPU-
menenus gvicmynaem cm. 15 Koncmumyyuu P® u nocnedyrowee 3axonodamenvcmeo. OOnaxo cyovu
6 Kauecmeae npaso6o2o OCHOBAHUS CCLIAIOMCS HA PA3bACHEHUS BLICUUUX CYOeOHbIX 0peanos. Anaiu-
3Upyst CyoeOnyIo NpaKmuxy, demop evioeisenm Qopmvl HeNOCPEOCMEEHH020 NPUMEHEHUSL.

Asmop ymeepacoaem, 4umo 0CHOGHbLE MPYOHOCU UMNIEMEHMAYUU KOHBEHYUOHHBLX NOLOICEHUU Ol
Poccuu ceszanvl ne ¢ camoii Konsenyueii o 3awume npas 4eio8exa U OCHOSHbIX c60000 KAK MAKOBO,
a ¢ moakosanuem ee nopm 6 nocmanosienusx ECITY. Hecmompsi na mo, umo 601bUUHCINBO CCHIIOK
02PAHUYENO KPAMKUM YROMUHAHUEM 6ojee Ul MeHee COOMBEmCcmeyiowux noiodcenuil Konsenyuu,
MHO2UEe CYObU YMEIOm MOIKO8AMb NO0JceHUs: Eeponelickoil KOHBeHYUU COBMECMHO ¢ NPeyeOeHmHOU
npaxmuxot Eeponetickoeo cyoda.

Asmop npuxodum K 661600y 0 Heobxodumocmu ouaioea u e3aumoodericmsus Esponeiickoeo cyda no
npasam 4eiosexa u HayuoOHAIbHbIX ¢y006. Omcemynienus om npagogoul 00s3ameabHOCMU NOCMAHO8-
nenuti ECITY, npodemoncmpuposannvie Koncmumyyuonnuvim cyoom P® 6 nedagnux nocmanogienu-
51X, MOJICEMm NPUBECU K HAPYUEHUIO MeHCOYHAPOOHbIX 0bsi3amenveme Poccutickou @edepayuu.

Knroueswvie cnosa: nayuonanvhvie cyoul, Eeponetickuil cyd no npagam uenosexa, Eeponeiickas Kow-
BEHYUS O NPABAX HeN08eKd, HenoCcpedCmeeHHoe npumenenue, umniemenmayus pewenuti ECITY, nao-
HAYUOHANbHAS OPUCOUKYUS, CYOCUOUAPHOCTID.

Hayunaa cneyuanvnocms: 12.00.00 — ropuouueckue HayKu.




