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The European Convention on Human Rights, its protocols and the case-law of the European Court of
Human Rights are shaping the German legal order to a considerable extent, although the Convention
formally takes only the hierarchical rank of a simple federal statute. The reason for this triumphant
success of the Convention guarantees in Germany is that the European Convention is much more than
an ordinary international treaty: it limits the power of the State in the interests of individual freedom,
equality and human dignity. It is true that the European Court of Human Rights has no competence
to abolish national laws that are in conflict with the Convention. Nevertheless, the Strasbourg Court
has a significant indirect influence on the national legal order and, in a way, performs constitutional
functions in substance. The European Court of Human Rights is legitimized philosophically by the
fact that the European Convention on Human Rights does not draw up its own sovereignty but is
exclusively called upon to interfere with and to limit other sovereign powers, namely those of its High
Contracting Parties.

Keywords: Hierarchical rank of the European Convention of Human Rights in Germany, Basic Law’s
commitment to international law, normative guiding function of the European Convention of Human
Rights, precedence effect of the judgments of the European Court of Human Rights, obligation of
termination and non-repetition of Convention infringements, Gorgiilii decision (Federal Constitutional
Court), judgment on preventive detention (Federal Constitutional Court), Caroline decision (Federal
Constitutional Court), Treaty Override decision (Federal Constitutional Court), constitutional
functions of the European Court of Human Rights.

DOI: 10.17516/1997-1370-0089.

Research area: law.

1. The Hierarchical Rank
of the Convention

the Federal Republic of Germany, have the status

of an ordinary federal statute (see Article 59

Like all international treaties, the European
Convention of Human Rights (ECHR) and its

protocols, in so far as they came into force for
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(2) sentence 1 of the Basic Law)'. This formal
allocation of international treaties to the same

hierarchical rank as federal statutes leads, on
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one hand, to the fact that international treaties
enjoy pre-eminence to all statutes of the Ldnder
(see Article 31 of the Basic Law)?. On the other
hand, in the event of a conflict between a treaty
provision and German federal statutes, German
courts must observe and apply the guarantees of
the international agreement within the limits of
a methodically justifiable interpretation®. This
method of interpretation is even applied to those
federal statutes which are later adopted as an
international human rights treaty. Particularly
in order not to let the effects of the ECHR pro
futuro be exhausted, the lex posterior principle
is overcome; the human rights guarantee has to
be applied as the more specific law*. In its recent
decision of 2015 on the so-called “treaty override”
in double tax treaties, the Federal Constitutional
Court (FCC) expressly excludes human rights
conventions on the possibility of overruling by

means of subsequent domestic laws’.

2. The Strasbourg Case-Law
as an Important Interpretation Aid

Moreover, according to the established
case-law of the Federal Constitutional Court, the
ECHR is, in spite of its formal hierarchical rank
as a simple federal statute, to be consulted even
in the interpretation of the fundamental rights
enshrined in the Basic Law. As early as 1987, the
FCC declared that the content and development
of the Convention were to be taken into account
when interpreting the Basic Law, whereby
the jurisprudence of the European Court of
Human Rights (ECtHR) serves as an important
interpretation aid®. In its renowned “Gorgiilii”
decision of 2004, the Federal Constitutional
Court once again explicitly pointed out the
particular importance of the decisions of the
ECtHR, because they reflected the current state of
development of the Convention and its protocols’.
This case-law on the constitutional significance

of the Convention and the judgments taken by

the Strasbourg Court has been reaffirmed by the
FCC in the context of constitutional complaints
against the German preventive detention
provisions in 2011%. The significance of the
Convention and the case-law of the ECtHR for
the German Constitution is the expression of the
Basic Law’s commitment to international law
(Volkerrechtsfreundlichkeif), since the Basic Law
encourages the exercise of the State sovereignty
through the law of international agreements and
therefore is, if possible, to be interpreted in such
a way that no conflict arises with duties under

public international law®.

3. The Effects of the Strasbourg Case-Law
in the German Legal Order

The precedent effect of the Strasbourg
judgments is thus firmly established in Germany.
Its function to give normative guidance must
be taken into account in all proceedings before
national courts, even if the judgments of the
ECtHR are not directed against the Federal
Republic of Germany. This is because the
Strasbourg Court’s decisions in proceedings
against other States parties give the States, that
are not involved, an occasion to examine and, if
necessary, to review their domestic legal systems
and to orient themselves to the relevant case-
law of the ECtHRY. From the international law
perspective, this obligation of orientation follows
from Article 1 ECHR, according to which the
High Contracting Parties shall secure to everyone
within their jurisdiction the rights and freedoms
set out in the Convention. At the domestic level,
the Basic Law’s principle of the commitment
to international law argues for a human-rights-
compliant interpretation of the German legal
order'!.

If the Federal Republic of Germany itself is
affected by a judgment of the Strasbourg Court as
a party to the proceedings, there is even a direct

binding effect and a substantive res judicata. It
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is true that the judgments of the ECtHR, which
under Articles 44 and 46 ECHR become final and
formally non-appealable, do not have any effect
of abolition or annulment but can only declare the
incompatibility of national judgments and statutes
with the Convention'?. Nevertheless, the States
parties are obliged, in all cases where the Court
finds a breach of the respondent State, to respect
the final judgment of the ECtHR, and to put an end
to, or, at least, not to repeat the declared violation
of the Convention, to restore the state of affairs
and to redress so far as possible the effects of the
violation®®. This obligation of termination and
non-repetition of the infringement, which follows
from Article 46 ECHR, applies to the State as a
party to the proceedings, and therefore to all the
legislative, executive and judiciary bodies acting
on its behalf, as far as they are concerned by the
case. At the domestic level, the binding effect
shown here follows from the rule of law as laid
down in Article 20 (3) of the Basic Law, since the
respect for the statute and law also includes the
guarantees of the ECHR and its protocols'.

The way in which the State affected
by a judgment of the ECtHR eliminates the
infringement of the Convention is, in principle,
left to the decision of its bodies'. The selected
means of eliminating the violation must, however,
lead to a result which takes account of the
requirements laid down by the Strasbourg Court
in its judgment to remedy the infringement".
If the Court declares a national provision to be
contrary to the Convention and if the breach
cannot be remedied by mere interpretation of
the provision in conformity with the ECHR
when applied in practice, the national legislature
must act. In this respect, the legislator has a
margin of discretion how to alter the national
provision'®, which, however, shrinks to zero when
the national legal order reveals structural and
systemic deficiencies identified by the so-called
“pilot judgment procedure” by the ECtHR". If an

administrative act is contrary to the Convention
and the violation is still ongoing, the national
administrative authority shall cancel this act,
subject to its margin of appreciation in each single
case?’. Under the same conditions, administrative
practice that is in violation of the Convention
must be modified or amended, and courts may
establish the duty to do this*. If, on the other
hand, the ECtHR finds that a domestic judicial
decision has infringed the Convention, the legal
situation is more complicated. Because of the
requirement of exhaustion of domestic remedies
prior to the lodging of an individual complaint
(see Article 35 (1) ECHR), the judgments of
national courts reviewed by the ECtHR are, as
a rule, final and non-appealable. The Strasbourg
Court has no competence to exempt from the
domestic principle of res judicata. In order
to bring an end to the infringement of the
Convention, it is therefore appropriate to open up
the possibility of reopening judicial proceedings
in national law??. Nowadays, in Germany several
procedural statutes provide for retrial in cases
where the ECtHR has declared a judgment of a
German court to be contrary to the Convention?,
If there is no possibility of retrial, the legal view
of the ECtHR should at least be used in new
proceedings in order not to repeat the violation.
Against this background, it is to be welcomed
that the FCC, in its judgment on the preventive
detention of 2011, has concluded that decisions
of the ECtHR, which contain new aspects on
the interpretation of the Basic Law, may be
equivalent to a legally relevant change which
might even lead to the final and non-appealable
effect of the Federal Constitutional Court’s
decision being transcended?. It is true that the
Federal Constitutional Court in the “Gérgiilii”
ruling emphasized that the German courts were
only obliged, under Article 46 ECHR, to take the
guarantees of the Convention and the decisions
of the ECtHR into consideration within the
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limits of a methodically justifiable interpretation
of the domestic laws®. It is ultimately the task
of the national courts to include a judgment of
the ECtHR with regard to a partial system of
the national legal order whose consequences
are balanced and that is intended to achieve an
equilibrium between differing fundamental
rights®. Nevertheless, the FCC, with its judgment
on the preventive detention, shows that it is
even prepared to revise its own case-law if the
ECtHR finds that a violation has occurred?’. The
Court still opposes a “schematic parallelization”
between the individual concepts provided for by
the Convention guarantees on one hand, and by
the fundamental rights enshrined in the Basic
Law on the other, and it emphasizes the limits to
interpretation that is open to international law?®.
At the same time, however, it points out that the
Convention guarantees should be reconsidered
through an “active reception process” in the
context of the receiving constitutional system?,
This way, German constitutional law is indeed
substantially influenced by the views of the
ECtHR, and it is brought into the most careful
balance with the requirements of the Convention.

4. The Impact of the Convention
on the Jurisprudence of German Courts
in Practice

Not least because of this relatively open
attitude towards the Strasbourg human rights
system can we now observe considerable
influences of the case-law of the ECtHR on
the jurisprudence of German courts. Thus, the
Federal Constitutional Court has already used
Article 6 (2) ECHR as early as 1987 to establish
the presumption of innocence not expressly
provided for in the Basic Law?*’. In examining the
proportionality of the deportation of a foreigner
convicted in Germany, the FCC explained in a
2004 chamber decision in detail the legal views
of the ECtHR with regard to Article 8 ECHR™.

Even in its comparatively restrictive “Gargiilii”
Federal

confirms this convention-friendly line, although

decision, the Constitutional Court
at the same time it emphasizes the limits to an
interpretation that is open to international law?.
More recently, the FCC increasingly takes
the judgments of the ECtHR into account. A
thorough examination of the Convention and the
Strasbourg case-law can be found, for example,
in the “Caroline II” decision of the Federal
Constitutional Court of 2008%. In its famous
“Lisbon” judgment of 2009, the FCC expressly
refers to Article 3 of the First Additional Protocol
to the Convention in order to outline the content
of the principle of electoral equality according to
the Basic Law?*. In its judgment on the preventive
detention issued in 2011, the Senate insists
that the assessments of Article 7 (1) ECHR*
should give rise to a more precise definition of
constitutional requirements for the design of a
preventive deprivation of liberty independent of
criminal liability which is qualitatively different
from a punishment**. Freedom of religion and
the principle of non-discrimination under Article
9 and Article 14 ECHR are also extensively
discussed by the FCC in its latest decision of 2015
on the general headscarf ban for (female) teachers
at public schools?. In its decision of July 2016, the
FCC checks the medical compulsory treatment of
persons placed under care not only on the basis
of the fundamental rights of the Basic Law, but
also on the basis of the ECHR guarantees and the
standards set out in the UN Convention on the
Rights of Persons with Disabilities*®.

In the case-law of the federal supreme
courts, the Convention guarantees are also
being growingly taken into consideration in
the interpretation and application of federal
statutes. Particularly in the field of aliens law, the
“normative guiding function” of the Convention
is shown in various judgments of the Federal

Administrative Court on deportation obstacles
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due to imminent death penalty or other impending
violations of fundamental human rights®. In the
case of German hunting law resolved in 2010, the
Federal Administrative Court dealt with the case-
law of the ECtHR on compulsory membership
in a French hunting association*’. However, the
Grand Chamber of the ECtHR still considered
the German hunting law to be in violation of the
Convention standards in 2012, after which the
German legislature amended the Federal Hunting
Act in 20134,

In the case-law of the Federal Court of Justice
incriminal matters, the ECHR guarantees have for
a long time characterized the interpretation and
application of German criminal law provisions.
This applies to the principle of acceleration in
criminal matters® as well as to the defendant’s
questioning rights against anonymous or absent
witnesses*, the imposition of the preventive
detention® and the limits of the use of agents
provocateurs*®, To a similar extent, the Federal
Court of Justice in civil matters, for example,
makes explicit reference to Article 5 (5) ECHR in
order to justify claims for damages not only in the
case of unlawful deprivation of liberty but also in
the case of unlawful imprisonment conditions*.
Since the “Caroline von Hannover” judgment of
2004, where the ECtHR gave prevalence to the
privacy of prominent persons over the freedom
of the press*t, the Federal Court of Justice in civil
matters has now adopted the graduated protection
concept developed by the Strasbourg Court when
interpreting and applying the German copyright
statutes®.

Other federal supreme courts also deal
extensively with the views given by the ECtHR.
It is worth mentioning, for instance, the
established case-law of the Federal Fiscal Court
on the non-applicability of Article 6 (1) ECHR to
tax procedures, which the ECtHR confirmed in
2002%°. The Federal Social Court recognizes, in

accordance with the case-law of the Strasbourg

Court, that public-law assets such as social
security claims fall within the scope of Article
6 ECHR and Article 1 of the First Additional
Protocol®. The Federal Labour Court, under the
general principle of equality of arms according
to Article 6 (1) ECHR, has denied the right to be
admitted to the testimony of a witness who had
illegally listened to a telephone conversation¥.
Finally, the constitutional courts of the
Léinder are also increasingly open towards the
Convention guarantees and thereby emphasize
the interpretation of these guarantees by the
ECtHR in their judgments. For instance, the
Constitutional Court of Brandenburg in 2011
stated that Article 26 of the Brandenburg
Constitution, according to which marriage and
family are to be protected and promoted by the
community, must be interpreted in the light of
Article 8 ECHR. Therefore, the concept of the
family in the Brandenburg Constitution is not
restricted to the so-called “core family”, but also
includes close relatives, such as grandparents
and grandchildren®. In the meanwhile, the FCC
has also turned to this line. After the family
concept has been very narrow for decades in
the jurisprudence of the Federal Constitutional
Court™, the First Senate in its decision of 2014
dissociates itself expressly from its former
jurisprudence and makes clear that the protection
of the family refers to a larger concept provided
that there are intimate ties between the family

members>.

5. Concluding Assessment

It is clear from all these decisions that the
ECHR, its protocols and the case-law of the
Strasbourg Court are now shaping the German
legal order to a considerable extent, although the
Convention formally occupies a simple federal
statute place in the hierarchy. The reason for this
triumphant success of the Convention guarantees

in Germany is that the ECHR is much more than
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an ordinary international treaty: it limits the
power of the State in the interests of individual
freedom, equality and human dignity*®. Above
all, with regard to the Holocaust, the Convention
has been created as an external control system
in order to limit State powers in all areas where
human rights protection is denied?’.

Itis true that the Strasbourg Court, as ajudicial
body of international law, has no competence
to abolish national laws that are in conflict with
the Convention. Its case-law is not intended to
intervene directly in the domestic legal system™.
However, the ECtHR can, in the individual or state
complaint procedure, declare a domestic legal
act to infringe human rights and, if necessary,
can even demand compensation under Article
41 ECHR?®. Thus, the ECtHR has a significant
indirect influence on the national legal order and,
in a way, performs constitutional functions in
substance.®® Unlike national constitutional courts,
the Strasbourg Court is legitimized philosophically
by the fact that the ECHR does not draw up its
own sovereignty but is exclusively called upon
to interfere with other sovereign powers, namely

those of its High Contracting Parties®'.

There may be plausible reasons why the task
assignedtothe ECtHR maynotbeacceptedasalast
guardian of minimum standards of human rights.
The fact that the Federal Republic of Germany
is one of the few Contracting Parties which
provides for the possibility of a constitutional
complaint and thus has extensive and effective
domestic “self-cleaning mechanisms” is one
of them.®? In addition, national courts operate
regularly in a context which is determined
not only by the applicable law, but also by the
own legal tradition and culture. Therefore, the
national judge often enjoys greater confidence
in his own population®. On the other hand, the
international judge is freer in his argument,
precisely because there is no comparable cultural
context on the international level. This is why the
international judge can give meaningful impulses
towards increasing freedom of the individual
and why he also can liberate domestic courts’
decisions from the suspicion of national-cultural
bias®. In these aspects, the overwhelming profit
of the Convention and its judicial body, the
ECtHR, for the domestic legal order cannot be

underestimated.
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3HayeHMe U BJIUSTHUE
EBponeiickoii KOHBEHIIMHU 110 IPAaBaM YeJ10BeKa
Ha pemienusi EBponeiickoro cyaa
1o nmpasam 4ejiopeka B 'epmanun
C. lImanab

Bropybypeckuil ynueepcumem
I'epmanusa, 97070, Bropybype, Sanderring, 2

Esponetickas KoHeeHYuUs 0 3awume npas Yei08eKd U OCHOBHbIX 80000, ee NPOMOKOIbL, d MAKICce
npasonpumenumenvras npaxmuxa Eeponeiickoco cyoa no npagam ueiosexda 6 3HaAYUmenbHol mepe
Gopmupyrom npasogoii nopsdok I epmanuu, xoms GopmanvbHo 6 uepapxuu npagogoii cucmemvl Kon-
senyus Aenaemcs He boaee uem gedepanvHvim 3akonom. [Ipuuuna mpuymgpanvroeo ycnexa Konsen-
yuu ¢ I'epMaruu 3aKa0ONAEMcs 8 MoM, Ymo OHA uMeen OGONbUWULL 8eC, YeM 3ayPAOHbII MelCOVHA-
POOHDILL 002080P: OHA 0SPAHUNUBAEN BLACHIb 20CYOAPCMEA O 3AUWUMbl TUUHOU C80000bl 2PANCOAH,
UX 4en08e1ecK020 00CMOUHCIBA U NOOJEPIICKU UX paseHcmea. Egponetickuii cy0 no npasam uenogexa
OelicmeumenbHo He umeen npaga OMMeHAmb HAYUOHAIbHbIE 3aKOHbI, NPOMUBOPEUaLyUe NOTONCEHU-
am Koneenyuu; no mem ne menee Cmpacoypeckuii cyo cnocoben okaswvi8ams 3HAYUMENbHOE KOCBEH-
HOe GIUAHUEe HA HAYUOHAIbHYII NPABOGON NOPAOOK U 0adice 8 ONpeOeieHHOU CMEeNneHu 6bINOTHAMb
KOHCmumyyuonnsle Qyukyuu. Qunocogcroe sHauenue Eeponeiickoeo cyda no npasam ueiosexa 2a-
panmupyemcsa mem gaxmom, umo Eeponeiickas KOHGeHYUs 0 3aujume npas Yei068eKa U OCHOBHbIX
€80000 He ymeepcoaem e20 CY8epeHHOCHIb, HO NPU AMOM 0dent eMy UCKIUUMETbHOe NPABO 8MeLU-
8amMubCsi 6 OeSIMENbHOCHIb ee YUACMHUKOS HA 8bICOUAIUEM YPOBHE U 0OSPAHULUBAND ee.

Kniouesvie cnosa: uepapxuueckoe nonodcenue Eeponetickoti kongenyuu o 3auume npag 4eiosexd
U OCHOBHBIX 80000 6 I epmanuil, 3a6UCUMOCTb OCHOBHO20 NPABA OM MENCOVHAPOOHBLX 3AKOHO8, HOP-
Mamuenas pykogoosiuas Qynxyust Eponeiickol KOHgeHyuy 0 3aujume npas 4eio8exd u OCHOBHbIX
60000, npeyedeHmmusbili xapakmep peweHull Egponetickozo cyoa no npagam uenogexd, odazamelib-
CMBO 0 NpeKpawjeHuu u HeOONyWeHuu NOSMopHsIX Hapywenuil Konsenyuu, pewenue no deny I épeio-
a0 (D@edepanvbhbili KOHCMUMYYUOHHBIL CYO), peuieHue 0 cooepicanuu nod cmpasicetl 0o cyoa (Pede-
PANbHBIL KOHCMUMYYUOHHDIL CY0), peweHue no deny Kaponunvl (PedepanbHuiii KOHCIMUMYYUOHHbIU
cy0), peuierue 0 nPeaocxoocmee HYMpeHHUX 3aKoH08 (DedepanibHblil KOHCTNUMYYUOHHBIU CYO), KOH-
cmumyyuonnvie ynkyuu Egponeiickozo cyoa no npasam 4eiosexa.

Hayunas cneyuanonocms: 12.00.00 — opuouueckue Hayku.
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