Journal of Siberian Federal University. Humanities & Social Sciences
2020 13(10): 1679-1686

DOI: 10.17516/1997-1370-0674
VIIK 347.1

Siberian Federal University
Krasnoyarsk, Russian Federation

Received 22.07.2020, received in revised form 31.08.2020, accepted 29.09.2020

Abstract. The article is devoted to the problem of changing the model of participation
of public legal entities in civil relations. This change is to be made by the Constitutional
Court of the Russian Federation on the example of non-contractual obligations between
the state and individuals. For this purpose there was made a study of legislative model
of state participation in private relations, as stipulated in Articles 2 and 125 of the Civil
Code of the Russian Federation, and legal positions of the Constitutional Court of the
Russian Federation, enlisted in the Resolutions of the Constitutional Court of the Russian
Federation No. 16-P dated 22.06.2017 and No. 39-P dated 08.12.2017. As a result, the
author concludes that the current legal model of participation of public legal entities in
civil relations does not provide any exceptions for non-contractual obligations between
the state and individuals. On the contrary, the legislators are consistent in addressing the
issue of which state bodies are able to ensure the civil legal capacity of the individuals
and under what conditions. Amendment of the above model by the Constitutional
Court of the Russian Federation via expanding the list of bodies capable of creating
legal consequences for public entities, without taking into account the scope of their
competence, as well as differences between federal bodies and bodies of state power of
the subjects of the Russian Federation, is considered untimely, since the matter requires
further thorough study and elaboration.
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Introduction

The current Civil Code of the Russian Fed-
eration sets forth general provisions on the par-
ticipation of state and other public legal entities
in civil legal relations. However, over the last
three years the Constitutional Court of the Rus-
sian Federation has formed such legal positions
that differ from the legal provisions, which pre-
determined the necessity of their analysis and
interpretation. The Constitutional Court of the
Russian Federation actually proposed a new
solution to the problem concerning the model
of participation of public legal entities in civil
relations on the example of non-contractual ob-
ligations with individuals.

Research description

The general rules on the model of partic-
ipation of public entities in civil relations are
itemized in Articles 2, 124 and 125 of the Civ-
il Code of the Russian Federation (hereinaf-
ter referred to as the Civil Code). In general,
the Russian legislation has accepted the idea
of recognizing public entities as independent
subjects of private relations along with indi-
viduals and legal entities participating in these
relations through the actions of their bodies.
At the same time, the legislators have clearly
defined the criteria for qualifying government
authorities for implementing the legal capacity
of the Russian Federation and the subjects of
the Russian Federation in the relations regulat-
ed by civil legislation.

The procedure for the participation of pub-
lic entities in relations governed by civil law is
directly specified by Art. 125 of the Civil Code,
with two different rules set out in Items 1 and
3 of this Article. Thus, by virtue of paragraph
2 Item 1 Article 2 of the Civil Code, the par-
ticipants of relations governed by civil law are
citizens and legal entities. The Russian Feder-
ation, the subjects of the Russian Federation
and municipal entities may also participate in
these relations. In this case the legislators used
the wording “may participate” in counterbal-
ance to the expression “are participants” in
relation to natural persons and legal entities,
which is not incidental. The reason is that state
is not so active as individuals and legal entities
in such relations; the role played by the state

in the life of society does not imply its active
involvement, on the contrary, participation in
private relations for state authorities is rather
an exception in special cases when the norms
of the Civil Code shall be applied for the regu-
lation of the relations. Such situations comprise
non-contractual obligations, including those
resulting from vindication requirements and
infliction of harm.

According to Item 1 Art. 125 of the Civil
Code of the Russian Federation, government
bodies have the right to act on behalf of public
entities: they may acquire and exercise proper-
ty and personal non-property rights and obliga-
tions, appear in court within their competence,
established by acts determining the status of
these bodies. The above provision presumes
that only state authorities may act directly on
behalf of public entities, and the right of the
body to act on behalf of the state must be pro-
vided for in the act defining its status and must
comply with its competence.

Unlike Item 1, Item 3 of Art. 125 of the
Civil Code gives a different wording: in cases
and in the manner prescribed by regulatory le-
gal acts concerning public entities (federal laws,
decrees of the President of the Russian Feder-
ation, decrees of the Government of the Rus-
sian Federation, regulatory acts of the subjects
of the Russian Federation) government bodies,
as well as legal entities and individual citizens
can act for and on the behalf of the public enti-
ties. This means that in order to participate in
civil relations on behalf of public entities other
than those specified in Item 1 of Art. 125 of the
Civil Code of the Russian Federation, their rep-
resentative must meet a number of conditions,
namely, 1) the cases and order of such represen-
tation shall be fixed in regulatory acts; 2) there
shall be a special assignment made in respect
of these government bodies, legal entities and
individuals.

Hence, in accordance with Item 1 of Art.
125 of the Civil Code of the Russian Federa-
tion, as a general rule, the participation of the
Russian Federation and the subjects of the Rus-
sian Federation in civil relations is carried out
through the actions of state authorities, and in
special cases (defined in Item 3 of Art. 125 of
the Civil Code), if there is a special assignment,
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other subjects (government bodies, legal enti-
ties and individual citizens) can act on behalf
of public entities.!

As it follows from the aforesaid, Article
125 of the Civil Code of the Russian Federation
uses various terms to designate civil capacity
of the Russian Federation and its subjects in
civil relations: “government bodies™ (Item 1 of
Art. 125 of the Civil Code) and “state author-
ities” (Item 3 of Art. 125 of the Civil Code).
This circumstance, in our opinion, is of funda-
mental importance for the solution of the prob-
lem of the legislative model characterising state
participation in civil relations.

The common feature of the concepts
“government bodies” and “state authorities” is
their belonging to the category of bodies/agen-
cies, typifying the structural unit of the state
apparatus. As such, they possess an array of
distinctive features: 1) the body is a part of the
state apparatus; 2) it acts for and on behalf of
the state; 3) it enjoys state power (has its own
particular competence); 4) it has an internal or-
ganizational structure; 5) it uses specific forms
and methods of activity. The territorial scale of
activity and declaration of the legal position of
the body in regulatory acts can also be added
to this list as optional features (Gabrichidze,
1982: 29; Bakhrakh, 1996: 84-84; Mitskevich,
2016: 138).

All these features of the government bod-
ies are interconnected and interdependent, the
bodies have an intrinsic set of the above men-
tioned distinctive features, their inherent com-
bination. However, the main attribute among
them that defines the essence of the govern-
ment body, its purpose, is the presence of state

' Literally: “In the cases and in conformity with the pro-
cedure, stipulated by the federal laws, by the decrees of the
President of the Russian Federation and the decisions of the
Government of the Russian Federation, by the normative acts
of the subjects of the Russian Federation and of the munici-
pal entities, the state bodies, the local self-government bodies,
and also the legal entities and the citizens may come out on
their behalf upon their special order”. (see translation of the
Civil Code https://www.wipo.int/edocs/lexdocs/laws/en/ru/
ru083en.pdf) — Translator’s note.

2 In English translation of the Civil Code this difference is not
so striking, since both Items have the wording “state bodies”
with the addition “state power bodies” in Item 1 (see https:/
www.wipo.int/edocs/lexdocs/laws/en/ru/ru083en.pdf) -
Translator’s note.

powers as regards a certain range of issues, i.c.
competence.

In the end, a government body is a part of
the state apparatus (an element of a higher level
system, i.e. the state), acting for and on behalf
of the state and personifying state power.

Despite the existence of common features,
the concepts of “government bodies and “state
authorities” are not identical. The difference
between them lies in the fact that the first em-
braces bodies belonging to this or that branch
of state power, and the second — bodies not at-
tributed to a particular branch of power (Cham-
bers of Accounts, election commissions, prose-
cutor’s office, etc.) (Mitskevich, 2016: 136-137).

As a consequence, it turns out that the
legislator has demarcated the cases of imple-
mentation of the civil legal capacity of public
entities by the considered bodies through the
recognition of the government bodies’ right to
act according to Item 1 of Art. 125 of the Civil
Code of the Russian Federation, i.e. generally
within their competence, while the state au-
thorities should follow Item 3 of Art. 125 of the
Civil Code, in other words, in cases specifically
provided for by the legislation and in the pres-
ence of a special assignment, yet, the motives
of such a decision remain unclear.

In this regard, the question arises about
the grounds for such a legislative approach, and
the doctrine on it contains several assumptions.
Most of the modern researchers are unanimous
in the fact that Item 1 of Art. 125 of the Civil
Code of the Russian Federation concerns the
legal structure of the “body” of a public enti-
ty by analogy with the “body” of a legal entity
(in the sense of Art. 53 of the Civil Code), and
Item 3 of Art. 125 of the Civil Code delineates
the relationship of representation, regulated by
Chapter 10 of the Civil Code. On balance, it is
concluded that in the first case the government
bodies are not bound to have civil legal capaci-
ty, and in the second case, on the contrary, they
should have the status of independent legal en-
tities (Golubtsov, 2019: 70-71; Kravets, 2016:
36-39, etc.). To remove this contradiction, rad-
ically different solutions are proposed — from
the exclusion of government bodies from Item
3 of Art. 125 of the Civil Code of the Russian
Federation (Kravets, 2016: 39) to the legislative
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consolidation of the features of the government
bodies’ status when they participate in civil re-
lations as legal entities (Golubtsov, 2019: 72).

Having agreed with the general conclusion
about the types of legal structures established
in Items 1 and 3 of Article 125 of the Civil
Code of the Russian Federation, I believe that
the answer to the posed question lies in another
sphere. Indeed, Item 1 of Art. 125 of the Civ-
il Code of the Russian Federation is about the
legal structure of the “body” of a public entity
similarly to the “body” of a legal entity, and
Item 3 of Art. 125 of the Civil Code classifies
the relations of representation, regulated by
Chapter 10 of the Civil Code.

Legal grounds for such a conclusion are
written in Item 2 of Art. 124 of the Civil Code,
by force of which the rules regulating the par-
ticipation of legal entities in relations governed
by civil law are applied to public entities, too,
unless otherwise follows from the law or pecu-
liar characteristics of these subjects. According
to Item 1 of Article 53 of the Civil Code, a legal
entity acquires civil rights and assumes civil
obligations through its bodies acting in com-
pliance with the law, other legal acts and char-
ter documents. Since the content of this Item
corresponds to the provisions of Item 2 of Art.
124 of the Civil Code, then Item 1 of Art. 53 of
the Civil Code can be analogously applied to
public entities, which is set out in Item 1 of Art.
125 of the Civil Code. This is explained by the
fact that Item 1 of Art. 125 of the Civil Code of
the Russian Federation sees government bod-
ies as bodies of the Russian Federation and the
subjects of the Russian Federation; it concerns
such bodies which due to these circumstances
cannot act as independent participants in civil
relations, because it is through them the public
entity itself enters into civil relations.

Accordingly, Item 3 of Art. 53 of the Civil
Code and Item 3 of Art. 125 of the Civil Code
refer to the representatives of legal entities and
public entities. Therefore, the relations arising
between a public entity and such a represen-
tative should be covered by Chapter 10 of the
Civil Code. But it is necessary to make a reser-
vation that this provision is only for individuals
and legal entities, which is quite logical. As for
the state authorities, mentioned in Item 3 of Ar-

ticle 125 of the Civil Code, those which do not
have any connection with the branches of state
power cannot have any relations with the public
entity due to the non-autonomous nature of the
state authorities. In our opinion, Item 3 of Art.
125 of the Civil Code refers to such state au-
thorities which are not supposed to participate
in civil relations and which do not have such a
right in their competence, therefore, in case of
such a need the state may confer special powers
on such bodies by issuing a corresponding act.
In this sense, there is no contradiction, so, the
government bodies and state authorities do not
have an independent civil legal capacity, rath-
er they are only capable of realising the legal
capacity of a public entity. In this regard, the
difference between them is only in the scope
of their competence: for the government bod-
ies this eligibility is defined in the act on their
status, while state authorities need special
granting of power in cases established by law
for their participation in civil relations. This
granting of power stays within the “special as-
signment” formula.

Thus, the current civil legislation gives a
clear structural model of public entities’ par-
ticipation in private relations, which can be ex-
pressed in the following aspects: 1) public legal
entities can be recognized as participants of
civil relations; the Russian Federation, the sub-
jects of the Russian Federation, as well as mu-
nicipal entities, are seen separately; 2) they can
legally act as independent participants along
with individuals and legal entities; 3) public
legal entities are not equal to legal entities;
4) civil legal capacity of public legal entities
is realised through the actions of government
bodies within their general competence (Item 1
of Art. 125 of the Civil Code) or through the ac-
tions of the state authorities within the powers
specially granted for this very purpose (Item 3
of Art. 125 of the Civil Code).

In any case, the substantial significance is
displayed by the powers of a specific state au-
thority, so the relations regulated by the civil
legislation are characterized by the provision,
due to which the actions of a public legal entity
in the sphere of private law (the actions which
are not within its competence) do not beget legal
consequences for this public entity. It is for this
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reason that judicial practice attaches particular
importance to the evaluation of the actions of
the Russian Federation bodies and bodies of the
RF subjects, since the actions of the authorized
body only have legal consequences (cf., for ex-
ample, Item 4 of the Resolution of the Plenum
of the Supreme Court of the Russian Federation
“On some issues related to the application of
the rules of the Civil Code of the Russian Fed-
eration on the limitations of legal claims” No.
43 dated 29.09.2015, and Item 15 of the Resolu-
tion of the Plenum of the Supreme Court of the
Russian Federation “On the application by the
courts of some provisions of the first part of the
first section of the Civil Code of the Russian
Federation” No. 25 as of 23.06.2015, etc.).

Meanwhile, considering individual cases
related to the participation of public entities
and individuals in non-contractual obligations,
the Constitutional Court of the Russian Federa-
tion formulated legal positions that do not fully
correspond to the Russian legislative model de-
scribing participation of public entities in civil
relations.

For instance, in 2017, during the case fol-
lowing the complaint of citizen A.N. Dubovets,
the Constitutional Court of the Russian Fed-
eration adopted the widely known Decree No.
16-P of 22.06.2017, according to which there
appeared a special exception to the rules of Art.
302 of the Civil Code on vindication of proper-
ty in relation to the situation when the public
entity claims the reclamation of property from
unlawful possession of a bona fide purchaser —
an individual.

During the formation of the legal conclu-
sion for this case the Constitutional Court of
the Russian Federation paid close attention (in-
ter alia) to the assessment of a condition pro-
vided by Art. 302 of the Civil Code, namely the
reclamation of property from the possession of
the owner beyond one’s will. In addition, the
Constitutional Court of the Russian Federation
essentially analyzed the procedure for partici-
pation of public entities in civil relations by the
example of the institution of escheat.

In particular, it was proposed to take into
account and analyze two points when settling
the respective disputes: “the fact of state reg-
istration of the ownership right to the dwelling

premises for the person who had no right to
alienate it, and the nature of actions (inaction)
of the public owner personified by the autho-
rized bodies that are entrusted with the compe-
tence to register title to escheated property and
dispose of it”.

In the context of the issue under consid-
eration, the dual position of the Constitutional
Court of the Russian Federation on the powers
of bodies acting on behalf of the state raises
concern. On the one hand, the court states un-
equivocally that the loss of the escheated intan-
gible property by public entity may be caused
by “inaction of relevant bodies which have not
formalized the ownership right to it within a
reasonable period of time, which to a certain
extent creates prerequisites for its loss, includ-
ing through withdrawal of the property from
the possession of the public owner as a result
of unlawful actions of third parties”. The RF
Constitutional Court uses the term “authorized
bodies” to name this type of bodies without
giving any other options.

But there is a completely different situation
when the court assesses the fact of state regis-
tration of ownership under forged documents
as regards a third party claiming escheated
dwelling premises. The Constitutional Court of
the Russian Federation has already criticized
the position of the courts that do not consider
“expression of the will of a public legal enti-
ty aimed at withdrawal of intangible property
from the possession of a public owner, the act
of state registration of the right to this property
(although it is this act that confirms the legality
of the transaction made by the originally unau-
thorized alienator of intangible property with
a third party) as permissive, as the basis for
the alienator’s registration as the owner of this
property and, consequently, the justified legali-
ty of the transaction.

Hereby, the Constitutional Court of the
Russian Federation comes to the conclusion that
“the state, represented by legally authorized
bodies and officials acting during the proce-
dure of state registration of rights to intangible
property, confirms the legality of a transaction
on withdrawal of intangible property”.

As a result, it turns out that, in the opin-
ion of the RF Constitutional Court, the reg-
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istration body that exercises the authority to
perform registration actions within its com-
petence, established by a regulatory legal
act, and which does not have the authority
to dispose of escheated property owned by
a public entity, nevertheless, authorizes the
transactions on withdrawal of such real estate
objects. Putting it another way, the body that
registered the ownership of a third party on
the basis of forged documents in such a man-
ner expressed the will of the public entity to
alienate this property from the possession of
the latter. In this case, there is a confusion of
norms of public (registration) and private law,
since it is impossible to identify the actions of
a state authority to perform public functions
as actions for disposal of a specific public
property, especially in a situation when the
state authority has not been entitled to dispos-
al of property of a public legal entity. It is ob-
vious that this interpretation does violate the
provisions of Art. 125 of the Civil Code and
the legislative model of public entities’ partic-
ipation in civil relations.

What is more, one should pay heed to an-
other essential fact left without proper legal
assessment by the Constitutional Court of the
Russian Federation. As it follows from the an-
alyzed resolution of the Constitutional Court
of the Russian Federation, the plaintiff in the
case of citizen A.N. Dubovets was Moscow
itself, i.e. the subject of the Russian Federa-
tion, which had got the disputable dwelling
premises as escheated property. The right of
ownership of this property was registered in
the Unified State Register of Property by the
authorized body, which is a federal govern-
ment body, i.e. a body of the Russian Federa-
tion. Eventually, the court concluded that the
dwelling premises was no longer the property
of the subject of the Russian Federation as a
result of registration actions by the body im-
plementing legal capacity of another public
entity — the Russian Federation. The court
did not provide any arguments justifying such
interpretation of the law. At the same time,
public entities, from the point of view of the
Constitution of the Russian Federation and
from the point of view of the Civil Code of
the Russian Federation, are independent and

equal participants of public and private rela-
tions, therefore, as a general rule, the actions
of one public legal entity are not able to gener-
ate legal consequences for another public legal
entity unless it is specified either in the law or
in the contract. Thus, the legal position in the
case considered by the Constitutional Court
of the Russian Federation is controversial and
requires further investigation.

The next act of the Constitutional Court of
the Russian Federation, which is of interest in
the context of the analysed issue, is the Resolu-
tion of the Constitutional Court of the Russian
Federation No. 39-P dated 08.12.2017. When
forming the legal conclusion on the possibility
of civil liability of an individual for failure to
fulfill tax obligations by a legal entity, the court
separately considered the issue of the authority
of tax bodies to apply to the court with a claim
for compensation for damages in such cases.

Thereat, the RF Constitutional Court,
having assessed Article 31 of the RF Tax Code
and the provisions of the RF Law “On Tax Au-
thorities of the Russian Federation”, stated the
absence of a direct reference to the right of tax
bodies to apply to court for compensation of
damages based on Article 1064 of the RF Civil
Code. In other words, the court found that the
tax bodies had no such authority within their
competence as established by the acts deter-
mining the status of these bodies. At the same
time, this circumstance did not prevent the RF
Constitutional Court, which followed the RF
Supreme Court in its decision, from coming
to the conclusion that such right still belongs
to the tax bodies, as in this case they do not
hold citizens to account using their powers;
they only express the will of the affected public
legal entity, addressing the court with the rele-
vant claims on its behalf.

Taking into account that the current pro-
cedural legislation unambiguously defines the
prosecutorial authorities as authorized subjects
with the right to apply to court with claims for
protection of property interests of public enti-
ties in all categories of cases, there would be
a violation of the Art. 125 of the Civil Code
if the list of such authorities includes tax bod-
ies when there are no legal grounds for such a
solution.
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Conclusion

The present legislative model of par-
ticipation of public legal entities in civil re-
lations does not provide any exceptions for
non-contractual obligations arising between
the state and individuals. On the contrary, the
legislators have been consistent in addressing
the issue of which bodies of the state are able
to ensure the civil legal capacity of the latter
and under what conditions. Amendment of
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Cubupckuii pedepanvrulil yHUSepcumem
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AnHoranus. CraThs TOCBsIIEHa MpoOiemMe u3MeHeHHs KOHCTHTYIMOHHBIM CYIOM
P® monenu ydacTus MyOIMYHO-IIPABOBBIX 00PAa30BAHUM B IPakJaHCKUX OTHOILICHUSIX
Ha MPHMEpPEe BHEJOTOBOPHBIX 0053aT€IbCTB, BO3HUKAIOIINX MEX/y TOCYJapCTBOM U (H-
3u4ecKUMU TuuamMy. C 3TOoM LEeJbIO TPOBENIEHO UCCIIEJ0BaHHE 3aKOHOATEILHON MOIENN
y4acTus ToCy4apcTBa B YaCTHBIX OTHOLIEHUSAX, 3aKPEIUIEHHOU B CT. 2, 125 I'paxknaHcko-
ro xojekca P®, u npasoBsix nosunuii Koncrutynuonnoro cyga P®, copmupoBaHHBIX
B [loctranoBnenusx KC P® or 22.06.2017 Ne 16-I1 u ot 08.12.2017 Ne 39-I1. B pe3yinb-
TaTe aBTOP MPUXOAUT K BBIBOLY O TOM, YTO JEHCTBYIOLIAs JIerajabHas MOJENb y4acTHs
MyOIMYHO-TIPABOBBIX 00PA30BAHUM B IPa’KAAHCKUX OTHOIICHMAX HE MpeTyCcMaTpUBacT
KaKUX-JINOO UCKITIOUEHUH 111 BHEAOTOBOPHBIX 00SI3aTEIBCTB, BOSHUKAIONINX MEXTY T0-
CyIapcTBoM U (pusmdeckumu auiamMu. Hao6opot, 3akoHOaTeNlb MOCIeI0BATEICH B pe-
IIEHUH BOIIPOCA O TOM, KaKHe OPTaHbl TOCYAApPCTBA U MPH KAKUX YCIOBHUSIX CIIOCOOHBI
peann30BaTh TPaKAAHCKYIO MPAaBOCYOBEKTHOCTh MOCIETHET0. M3MeHeHne yka3aHHOM
Mogenu KoncrutynuonsusiM cynoM PD nocpencTBoM paciiMpeHUs: IEPEUHsl OpraHos,
CHOCOOHBIX CO3/aBaTh AJS MyONIUYHBIX 00pa30BaHUI IPABOBBIE TOCIEACTBHS, O€3 yue-
Ta 00beMa UX KOMIICTCHIINH, a TAKKe Pa3InIui MEXAy (enepanbHbIMU OpraHaMy Bila-
CTH U OpTaHaMU T'OCYAapCTBECHHOM BIACTH CyObeKTOB PXd sBNsETCS MpEkAeBPEMEHHBIM
U TpeOyeT TIATEeTIHbHOTO U3Y4YEHHUS 1 TPOPAOOTKH.

KuroueBble c1oBa: myOIMuHO-IIPaBOBbIe 00pa30BaHMs, OPTaH rocyAapCTBEHHOM Bia-
CTH, TOCYIApCTBCHHBIN OpraH, rpakIaHCKasl MPaBOCyObEKTHOCTh TOCYIapCTBa, MOJIEIb
Y4acTHsl, FpaxJIaHCKUE OTHOIICHUS, PETUCTPUPYIOLIHE OPTaHbl, HAJIOTOBbIE OPraHbl.

Hayunas cnenmansaocts: 12.00.00 — ropuandeckue HayKu.



