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BBEJAEHUE

Cynn0a demoBeka mpeapenieHa n3HadyaiabHO, a CyAp0Y MPUHAICKANTUX MY
BEIICH TMPEACTOUT PEUIUTh KaXJAOMY YEJIOBEKY CaMOCTOSTENIbHO. PaHee
€AMHCTBEHHBIM CIIOCOOOM BOJIEBOI'O PACIOPSDKEHUS HA Ciy4yall CBOEW CMEpTH
aBisioch 3aBemanue. C 1 urons 2019 roga Betynun B cuiny @DeiepalibHbIN 3aKOH
ot 19.07.2018 N 217-®3 "O BHeceHMH U3MEHEHUH B CTaThIO 256 4acTH NMEPBOU U
yacTh TpeThlo ['paxkaanckoro kojekca Poccuiickoin @enepanuu’, KOTOPBI BBEN
HOBBIE MHCTUTYTHI B ['paKIaHCKHI KOJAEKC, a UMEHHO COBMECTHOE 3aBEIIaHHUE U
HACIIEJICTBEHHBIN foroBop. JlanHas pabOora OyleT HampapjieHa Ha HW3y4YEHUE
TAKOT0 SBJIEHUSI KaK COBMECTHOE 3aBEUIAHHE, MOCPEICTBOM KOTOPOIO CYIPYTH,
COCTOSIIIIE B 3apEeTHCTPUPOBAHHOM Opake, MOTYT PacHOPSIUTHCS HE TOJBKO
JUYHBIM, HO ¥ OOITUM UMYIIECTBOM COBMECTHO.

Panee, BO3MOXXHOCTb  NPUMEHEHHUS  COBMECTHOI'O  3aBCIIAHUS B
OTEUYECTBEHHOMU JOKTpUHE OoTpuIantack. OTHAKO HA MUPOBOM apeHe 3TOT UHCTUTYT
HaIllleJl ITUPOKOEe MPUMEHEHHE U MPEAYCMOTPEH 3aKOHOJATEILCTBOM TaKUX CTpPaH
kak ABctpus, ['epmanus, JIutBa, ctonus, lanus, [IBeuus, Utanus, YkpauHa u
Ap.

BBuay OTCYyTCTBUS JJIMTEILHOW HCTOPUM HAJIMYMS HOPM O COBMECTHOM
3aBEIllAaHUU U, COOTBETCTBEHHO, ITPABONPUMEHUTEILHON MTPAKTUKHU, HA HACTOS AN
MOMEHT OTCYTCTBYIOT TJyOOKHE TEOPETUYECKHE OCMBICICHUSI OTHOCUTEIIBHO
paccMaTpuBaeMoi TeMbl. B OCHOBHOM TPHUCYTCTBYIOT PaOOTHI, MPEICTABIISIONINC
aHaJu3 COBMECTHOIO 3aBElIaHUs KaK MHCTUTYTa 3apyO0eKHOro 3aKOHO/IATENIbCTBA
Ui 00CYXXJIeHHE BBEACHUS 3TOro MHCTUTYyTa B Poccuun. Tak, MOXHO OTMETUTH
CIEAYIOIMNX TMpEACTaBUTEIEH IHUBUIMCTUYECKONM HAyKH, KOTOPbIE W3y4asu
BOINPOCHl coBMecTHOro 3aBemanud: 1. B. Kpamennnnukos, E. 1O. Ilerpos, E. II.
[Tytunnesa, O. E.baunko, 1. A. I'pebenkuna, E. FO.Ilerpos, . I'. Pennu
JpyTHe.

BHeapenue naHHOTO WHCTUTYTa BBI3BAJIO HEKYH JIUCKYCCHUIO, B CHIIY
HOBHM3HBI, HEOJHO3HAYHOTO TIOHMMAaHHUS  IPABOBOM  MPUPOJBI,  MOPSJIKa

COCTaBJICHUA, OTMCHBI, H3MCHCHHUA, COOTHOIICHUA C JAPYIrMMH HWHCTHUTYTaMH
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HACJIEICTBEHHOTO TMpaBa. TakuM 00pa3oM, JaHHAs TeMa SBIIICTCS aKTyaJbHOU B
HACTOSIIIEE BPEMSL.

Teopernueckass 3HaUUMOCTb HACTOAIIECTO MCCIEIOBaHUS 3aKII0YaeTCs B
OJTHOM W3 TIEPBBIX TIYOOKMX aHAJIM30B MHCTUTYTa COBMECTHOTO 3aBCIIAHUS B
paMKax OT€UYeCTBEHHOM MPAaBOBOM JEHCTBUTEIBHOCTH.

OOBEeKT HccleIoBaHus - CIIOCOOBI PACIIOPSKEHUSI UMYIIIECTBOM Ha CiIydai
CMEPTH.

[Ipenmer uccnenoBaHUsl - UHCTUTYT COBMECTHOTO 3aBElaHUs CYIpPYyroB B
Poccun u 3a pyOexxom.

[lenbto paHHOM pabOTHI SABJSIETCS W3YYCHUE HWHCTUTYTa COBMECTHOIO
3aBelniaHusl CympyroB. s JTOCTHKEHHS TIOCTABJICHHON MMM HEO0O0XO0IUMO
BBITIOJIHUTH CIICYIOIIUE 3a0aUu:

1) BBISICHHTH IIPABOBYIO IPHUPOIY COBMECTHOI'O 3aBEIIAaHHS U €r0 MECTO B
COBPEMEHHOM 3akoHoAaTesibcTBE Poccuiickon deneparu B TOM YHUCIE ITyTEM
AHAJIM3UPOBAHUSA COOTHOIIECHHSI COBMECTHOIO 3aBEIIAHUs CYNPYTOB C HHCTUTYTOM
3aBEllaHusl B 1I€JIOM, a TakKK€ C HOBBIM OCHOBAaHMEM HacJeJd0BaHUSA
HACJICICTBEHHBIM JJOTOBOPOM;

2)paccMOTPETh COJIEPHKAHUE COBMECTHOIO 3aBEILIaHMS,;

3)U3y4uTh BONPOC U3MEHEHHUS, ITPEKpAIEHUS] U OCIIapUBAHUS COBMECTHOTO
3aBEIIAHUA CYTIPYTOB;

4) 03HAKOMUTBCS C 3apyOCKHBIM OIBITOM PETyJIUPOBAHUS HWHCTUTYTA
COBMECTHOI'O 3aBEIIAHUS CYIIPYTOB B LEISAX CPABHEHHUS TOAXO/IOB;

[Ipu pa3paboTku Ha3BaHHOW TEMBbI KCIOJIB30BAJIMCh Kak OOIUe, TaKk U
CIIeIIMAJIbHBIC BUBI METOJOB. B 4acTHOCTH, MPUMEHSINCh TaKUe OOIINE METOJbI
KaK JIOTMYECKHUM, CHCTEMHBIM M JIMHIBUCTHUECKMM.Takke MCIIOIb30BaINChH
(hopMaTbHO-IOPUINYSCKII, CPABHUTEILHO-TTPABOBOM CIICIIHAIBLHBIC METOIBI.

CrtpykTypa paboThl IpeICTaBIIsACT COOOM 2 TTIaBbI Pa3ACIICHHBIX HA Pa3/IeIbl.
IlepBag rmaBa pasjiesneHa Ha S5 pas3feloB M TOCBSIICHA ONPEACICHUIO MECTa
MHCTUTYTa COBMECTHOTO 3aBELIaHMs B 3aKkOHOarenbcTBe Poccuiickon denepannn

N €ro OCHOBHBIM XapaKTCPHUCTUKAM. BTOpaH rjiaBa umeer 4 pasacia, B KOTOPBIX
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paccMaTpuBacTCA MHCTUTYT COBMCCTHOI'O 3aBCIIAHUA 3a pY6C)KOM, BBIABIAIOTCSA

OOIIHOCTH U pa3iNyus MPABOBOTO PETyIMPOBAHUS HA IPUMEPE OTACIBHBIX CTPaH.



1. CoBMecTHOe 3aBelllaHUe CyNpyroB B COBpeMEHHOM POCCUHCKOM
rpakJlaHCKOM NpaBe

1.1 lloHsATHE U MPAaBOBas NPUPOAA 3aBellAHUA

HacnegoBanne »3TO0 —«mepexoa HUMYIIECTBA CO BCEMHM IIpaBaMH U
00s3aHHOCTSIMH OT OJTHOTO JIMIIA K JPYTrOMY IO CITydaro CMean»l. JelicTByromiee
3aKOHOAATEIBCTBO MPEAOCTABISAET JIMIy CAMOCTOSTEIBHO PEIIUTh CYIb0y €ro
MMYyIIECTBA Ha CiIy4yald CMEpTH MYTeM COCTaBJEHHUS 3aBellaHus. TepMuH
«3aBEIIIAHUE» TOHUMAETCS B JIByX OCHOBHBIX 3HAUCHUSX:

KaK BOJICU3bSIBJICHUE 3aBEIIATEIIs,

KakK JOKYMEHT, T.€. BHEIIH:S (POpMa BBIPAXKEHUS ITOTO BOJICU3bABICHUS;

B Hactosmieit paGore 3aBemianue OyaeT paccMaTpuBaTbCid B IIEPBOM
3HAYCHUU.

B poccuiickoii JOKTpHUHE W TIpaBe IIOHITHE 3aBCIIAHUS  SIBIISIETCA
JOCTATOYHO cTaduIbHBIM. KoHedHO ke, ero "HamojiHeHHe", Kak IPUINIEeCKOe, TaK
U TpaKkTUYecKoe, TpaHCPOpMHUpYyEeTCS BCIE 32 SKOHOMHYECKMMHU U OCOOECHHO
MTOJIMTUYCCKUMH HpOHCCCﬂMI/IZ, OJIHAKO OHO HE€ TMPETEPHEBAIO KPUTUUECKUX
BUJOM3MCHECHUH.

B nokTpuHe 3ByuaT Taku€ ONPENCJICHHUS 3aBCIAHUs KaK <«JIMYHOE
pacropspkeHUe TpaXJaHMHA O CBOEM HMYIIECTBE Ha Ciydad CMepTh C
Ha3HAYEHUEM HACJIEIHUKOB, CJICJIAaHHBIM B YCTaHOBJEHHOW 3akoHOM (opme u
YAOCTOBEPEHHBIM JIUIIAMH, YKa3aHHBIMU B 3aK0He3», «OJTHOCTOPOHHSISL CJIEJIKA,
CrIocoOpacIopsHKeHUs UMYIIIECTBOM Ha CIydall CMEpTH, JOKYMEHT,COJep KaIiuit

4
pacnopsbKEHUE HACIENONaTeNsl » M «KaK OJIHOCTOpOHHEE (MHAMBUIYAIBHOE),

! MoGenonocues K. I1. Kype rpakmanckoro mpasa. Yacte Bropas. [nekTporHsIi pecype].: Koncymprant ITmoc:
[caiiT mHpOPM.-TpaBOBO KoMmanuu]. Pexxum moctyna: http://civil.consultant.ru/elib/books/16/page 33.htmi#46.

% Kpamrennnunkos I1.B. Hacnencrennoe npaBo. 3-e m3a. M.: Craryt, 2018. [DnextporHsrii pecype] Jocrym u3
cnpas.-npaBoBoi cucteMsl «Koncynbrantllnrocy.

® Poxxnecteenckuii C.H. 3aBemmanue Kak ceKa mo IpakAaHCKOMY 3aKOHOJATeNILCTBY // BromeTeHs HOTapHainbHON
npaktuku. N 5. 2003. [OnekrpoHHslil pecypc] JocTyn u3 crpas.-nipaBoBoi cucrems! «KoHcynbranTIImocy.
4I/IIHyTI/IH N.B., YmwxkukoB A.A. IlpaBoBas mpupozaa 3aBemanus // AKTyaJbHbIE BOIPOCHI COBPEMEHHOW HayKH:
cOOpHHK cTaredl o MarepuasaM X MEXIyHapOJHOW HayyHO-NIpakTHuecKoil koHgpepenuuu. B 4-x 4. Ypa: OO0
«dennmpay, 2018. C. 122-127.
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BOJICBOE, CAMOCTOSITEIPHOE PACHOPSDKEHHE TPAXKIAHMHA HA CIydaldl CMEPTH O
CBOEM HUMYIIECTBE B BUJI€ OJHOCTOPOHHEH CHEJKH, OOJECYEHHON B 3aKOHHYIO
dhopmy™».

Ha cerogusamnui 1eHb J€raJpHOE ONPEACICHUE 3aBEIIAHUS CONECPKUTCSA B
9. 5 cr. 1118 TI'paxnanckoro koxaekca Poccuiickori @Penepaniid W 3BYYHUT
CICAYIOIIMM 00pa3oM «3aBeIllaHHE SIBJISICTCS OJHOCTOPOHHEM CIEIKOH, KoTopas
CO3/Ia€T IMpaBa U 00S3aHHOCTH IOCJIE OTKPBITHS HACIEACTBAY.

HeoGxomumo 3aMeTuTh, YTO HAcCJEAOBaHUE SBJSETCS Pa3HOBHIHOCTHIO
YHHABEPCAITBHOTO HpaBonpeeMCTBae. I'maBHOE Ha3HaueHHE 3aBEIIaHUS COCTOUT B
TOM, YTOOBI OMPENEIUTh MOPSAOK MEepPexo/a BCEr0 HACIIEICTBEHHOTO UMYIIECTBA
WM €ro YacTH K OINpeeeHHbIM JulaM ((pU3MYECKUM HIH IOPUIUYECKUM), a
TaKke K MyOJIMYHO-TIPaBOBBIM 00pazoBaHusM (Poccuiickas ®enepariusi, CyObEeKThI
Poccuiickoit  ®denepanuu, MyHUIUINAIbHBIE  00pa3OBaHMs, WHOCTPAHHBIE
rocy1apCcTBa U MEXKIyHApOIHbIC opraHI/I3au1/H/I)7. Takum o6pa3zoM obecrieunBaeTcs
B TOM YHUCJE CTAOWJIBHOCTh TPaKIAHCKOTO 000poTa. OCHOBHBIM COAEpKaHUEM
3aBelIaHUs BBICTYIIAET PACIOPSDKEHHE 00 HMMYIIECTBE C YKa3aHHEM, KOMY W3
HACJICIHUKOB Y B KaKOM TMOPSJAKE OHO mepenaercs. [Ipyu 3ToM npeamMeToM Takoro
pacropsiKeHHUsT MOXET OBITh KaK YK€ MMEIIIMEeCs HMYIIECTBO, IpaBa U
00s13aHHOCTH, TaK M BO3HHUKIIEE B OyaymieM. beITh HaciaegomareieM MOXKET JIUIIh
JIeeCTOCOOHBIN TpakaaHuH. Eille ogHON XapaKTepUCTUKON JaHHOTO WHCTUTYTA
SBISICTCS TaiiHA 3aBemiaHus. [Ipuw 3ToM, HEOOXOAMMO OTMETHUTh, YTO CaM
3aBeIIATEb MOXKET PACKPBIBATH COAEPKAHNE 3ABCIIAHUSI.

MOHO OTMETUTH CIEIYIOIINE MPU3HAKH 3aBEIIAHUS, KOTOPBIE ONPEAECISIOT
MIPABOBYIO MPUPOY JAHHOTO SBJICHUS:

Bo-niepBbIx, 3aBeniaHue SBISETCS CHACIKOW. DTO MPSAMO BBITEKAET KaK W3

JIeTaJbHOTO OMpeAeCHUs, TaK U W3 aHajiM3a AaHHOro siBjeHus. CorjacHo ct. 153

® Iur. nol'yuws B.B. TIoHsITHE 1 IPaBOBOI PEXHUM COBMECTHOTO 3aBEI[aHMs CYIpyros // CeMeHHOe H JKIITHIHOE
npaso. 2019. N 2. [DnekTponHsIi pecypc] ocTyn U3 crpas.-paBoBoit cuctemsl «KoHcynsranTIImocy.
6A6paMeHI<0B M. C. HacnencrBeHHOE IPaBo : y4eOHHK ISl CPEJHEro MpodeccroHanbHoro oopasosanus / M. C.
Abpamenkos, A. I'. Capaes, B. A. benos ; otB. pea. B. A. benos. 2-e uzn., nepepa6. u non. M.: M3natenscTBo
IOpaiir, 2019. C. 79.

! 3axupos P. 0., I'pumnna A. C., Maxmyrosa M. M. Hacneacreennoe npaso. M. : [lamkos u Ko, 2010.
[Onexrponnsiit pecypc] URL: https://bzbook.ru/Nas edstvennoe-pravo-2.9.html.

7



https://bzbook.ru/Nasledstvennoe-pravo-2.9.html

I'K P® nox cnenkoy NOHUMAKOTCA ACHCTBUS TPaXJaH U IOPUAMYECKUX JIWII,
HANpPABJICHHbIE HAa YCTAHOBJICHHE, U3MEHCHUE WM NPEKPALICHUE TPAKIAHCKUX
nmpaB M o00s3aHHOCTEH. B CBOIO ouepear 3aBelIaHUe OIPEACICHHO SBIISICTCS
JIEUCTBUEM, KOTOPOE HAIPABICHHO HAa BO3HMKHOBEHHUE IMPaB U OOSI3aHHOCTEH C
MOMEHTa OTKPBITHSI HACJEACTBa KaK HACJIEAHUKOB, TaK W TPEThUX JHull. B cuiy
ATOTO 3aBElIaHUE TAKKE MOKET OBITh MPU3HAHO HEJICHCTBUTEILHBIM.

Bo-BTOpBIX, 3aBEHmIaHWE TPAAWIMOHHO PACCMATPUBAETCS B KayeCTBE
OJIHOCTOPOHHEMN CAENKH. JIeMCTBUTENBHO, ISl COCTABJICHUA 3aBEIIaHUs HE HY>KHO
MOJIyYE€HUS COTJIACHS HACIECIHUKOB M 3aBUCHUT JIMIIb OT BOJIM HACIIEAO0ATENS, YTO
MOJTHOCTBhIO COOTBETCTBYET MPU3HAKAM OJHOCTOPOHHEMN CHEIKH, YCTAaHOBJICHHBIX
4. 2 c1. 154 T'K P®. BoneusbsBieHue 3aBemiaTessi mpuoOperaeT HpUINIECKOe
3HAYEHHUE CHICJIKA J0 OTKPBITHS HACJIEACTBA, & BOJCHU3bIBICHHUE HACJIEIHUKOB -
JIUIIB TOCIIe 3TOr0, O3TOMY YKa3aHHBIC BOJIEHU3BSABICHUS HE 00pa3yroT €IUHOIO
JICUCTBUS U, CIEOBATEIBHO, €IUHON IBYCTOPOHHEHN CJICIIKU.

OnHako 3aBelIaHWEe HMMEET CBOM OCOOCHHOCTH B OTJIHMYHE OT OOBIYHOMH
OJIHOCTOPOHHEN CJHICJIKA, TOCKOJIBKY OHO HE IOpPOXKJAeT HHUKAKUX TMpaB H
oOsi3anHOCTEM st ee cocraButenss. Crleayer OTMETUTh, YTO, KOHEYHO,
OJIHOCTOPOHHUW XapaKTep 3aBelllaHWs HE O3Ha4yaeT, 4YTO OHO, HECOMHEHHO,
KBaTU(UIMPYETCS KaK OJHOCTOPOHHSS CJENKa, TJIABHBIM 00pa3oM H3-3a
CYIIECTBEHHBIX PA3UYUN MEXIYy ITUMHU SBICHUAMH. OIHOCTOPOHHSIS CIEIKa
OCYUIIECTBIISIETCS B MEPBYIO OYEPEb MO BOJE OJHOIO JIMIA, 4 BO-BTOPBIX, CO31AET
mpaBa M OOSA3aHHOCTWM Kak [IJIs JIMIA, COBEPUIMBIIETO €€, TaK M B Ciydasx,
MPEYCMOTPEHHBIX 3aKOHOM WJIA COTJIAIICHUEM, U [T IPYTUX JIHII.

Ecnu mnepBas XapakTepuCTHKa OJHOCTOPOHHEW CHCJIKA MNpPUMEHMMA K
3aBEIIAHUIO, TO CO BTOPOM CHUTYyalusl SBJSICTCS MEHEee Mpo3payHoil. Bo Bpems
COCTaBJICHUSI 3aBEILaHMs Y HACJIeN0JaTeNsl HE BO3HUKAET HUKAKUX MpPaB, OHU HE
M3MEHAIOTCA U He npekpaiatorcs. Ha 3To ykaswsiBaer, B yacTHOCTH, B.A. bernos,
oTMeyasi, UTO, B TO BpeMs Kak OObIYHasl CJEJIKa HalpaBJseTCsl Ha BOSHUKHOBEHUE,
M3MEHCHHE WJIM TPEKpaIICHUE T'PaKIAHCKHX TpaB M OOSI3aHHOCTEH, 3aBeIaHue

HanpaBJIACTCA Ha HM3MCHCHHME COCTaBa YCTAHOBJICHHOI'O 3aKOHOM KpyTra JIHI,



NOJIeKAIMX MPU3BAHUIO K HACJIEIOBAHWUIO, YCTAHOBJIEHHWE (M3MEHEHUE)
ouepeqHOCTH (TIOpsiiKa) TPU3BAaHUS HACIEIHUKOB K HACJIECIOBAHUI0O U (WJIN)
OIIpeeNeHre 0OBEKTOB HACICACTBEHHBIX MpaB°. He BOBHMKAIOT MOMEHTAIBHO
npaBa U 00s[3aHHOCTH O MPUHATHIO HACTEACTBA U y HacieaHukoB. Camo 1o cebe
3aBEHIAHUE HE MOXET TMOBJIEYb IIPABOBBIE IMOCIEACTBHS, B OTIUYUE OT
TPaJAUIIMOHHBIX OJIHOCTOPOHHUX CHEJIOK (JOBEPEHHOCTH, SMHCCHHM IIEHHBIX
Oymar). Ha ocHOBaHMM 3TOr0 MOKHO CZenaTh BBIBOJ, YTO CaM TEKCT M. 2 cT. 154
['K PO nHaMm yka3blBaeT Ha CIEAYIOUIEE: OJHOCTOPOHHSS CHEIKAa €CTh CHENKa,
KOTOpasi COBEPILIAETCS OJHUM JIMLOM (TOJBKO €ro JEHCTBUSAMH) U B TOT KE CaMbIi
MOMEHT pealn3yeTcs, T.. BIIEYET IMOCIEICTBUS I HETO WM APYroro JIMIA.
3HAYUT, TOJOXKEHUS 00 OJHOCTOPOHHMX CIEJIKaX HHUKAK HE MOTYT OBbITh
INPUMEHEHBI K 3aBELIAHUIO, TAK KAK OJHOCTOPOHHOCTH 3aBEIIaHUS BBIPAXKAETCS B
TOM, YTO COJIEP’KUT OHO PACHOPSKEHUS TOJIBKO JIUIIb OJHOTO JIMLA, KaKk 00 3TOM
MBI YK€ TOBOPHIIH BbIme’,

bonee Toro, ecte MNpeACTaBUTENM TPaKIAHCKO-IPABOBOM  HAYKH,
HACTAHMBAIOIIIE HA TTOHNMAHHH 3aBEIIAHAS B KAYECTBE JBYCTOPOHHEI CeTKn .

TakC.H. PoxnecTBeHCKMH MOAYEPKUBAET, YTO, IOCKOJBKY HMYIIECTBO
IepeIaeTcs HacJIeJHUKaM 0 3aBEIIAHUIO TOJBKO MTOCJIE CMEPTH HACJIEI0AATeNs, U
€CJIM OHO IPUHUMAETCSI HACJIEIHUKaMH, 3aBELIaTeNIb HE HECET OTBETCTBEHHOCTU B
TE€UEHUE CBOEU JKM3HU, HEMIPABUIILHO MPUIUCHIBAThH 3aBEUIaHUE K OJHOCTOPOHHUM
caenkaM. OH cUMTaeT, YTO MOATOTOBKA 3aBEILIaHUs SBJISIETCS CBOETO poja odepra,
a TPUHSTHE HACJIEJCTBA SBJIAECTCS aKUENTOM, MO3TOMY 3T OTHOILLEHUS SBIISIFOTCS
JIBYCTOPOHHUMH, a 3aBEUIAHUE - IBYCTOPOHHEU CIICIKOI .

B-TpeTpux, 3aBenianue sBISETCS CPOYHOM CHIEIIKOM, IIOCKOJIBKY CPOK MOYKET
ONpENENAThCA TaKXKe YKa3aHHMEM Ha COObITHE, KOTOpPOE JOJKHO HEU30€kKHO

HacTynuTh (cT. 190 'K P®). [Ipu »TOM BO3HHMKHOBEHHE TIpaB U OO0S3aHHOCTEH

® Benos B.A. T'paxmanckoe mpaso. T. 3: OcobGeHHas gacTh. AGCONOTHBIE T'PAXKIAHCKO-IPABOBBIE (OPMBI:
YyeOnuk. M., 2012. C. 884.
o Capae A.I'. O mpaBoBoii npupone 3aBemanus / HacnenctBenHoe npaBo. 2013. N 2. [DnekTpoHHBIH pecypc]
Joctyn u3 crpas.-nipaBoBoi cucteMsl «KoncynsTantllnocy.

Poxnecreenckuit C.H. VYka3. cou. [OnekrpoHHsli pecypc] JlocTym u3 chpaB.-paBOBOH  CUCTEMEI
«KoncynsranTllmocy.
" Tam xe.



CTaBUTCSI B 3aBUCHUMOCTb OT CMEPTH HacjenoJaress, KOoTopas SBISIETCS
HEN30eKHOM.

[To 5TOl %€ NpUYMHE HEBO3MOMXHO COIJIACUTHCS C aBTOpPaMHU, KOTOpbIE
CUMTAIOT, 4YTO 3aBCIIAHME BO3MOXXHO pacCMaTpuBaTh B KaueCTBE CIEIKH C
OTIaraTeqbHBIM  yCIOBHeM -.  CHenKa  CUMTAeTCs  COBEpIICHHOH  TIOJ
OTJIaraTeJIbHBIM YCIIOBHEM, €CIIH CTOPOHBI IMOCTABUJIM BO3HUKHOBEHHE IIPaB M
00s3aHHOCTE B 3aBUCUMOCTH OT OOCTOSITENIBCTBA, OTHOCHUTEIHLHO KOTOPOTO
HEU3BECTHO, HACMYNUM OHO UNU He HACMynum, a B CIydae C 3aBEUIaHUEM TaKoe
YCIIOBHE PAHO WJIM TTO3THO B JIFOOOM CiTydae MPOU30UIeT.

Bmecte ¢ TeM, MOXHO OTMETUTb, UYTO OTACIbHBIE 3aBEHIAHUS MOTYT
ABJISITECSA CHIEJIKAMU C OTJIaraTrelibHbIM YCIIOBUEM, HO JIMIIb B TOM CIIy4dae, €CIlIH
COJIEpKaT YCIOBUSI 00 0OCTOSITENILCTBAX C HACTYIJIEHUEM KOTOPBIX CBSI3aHO MPABO
OpUHATH  HaciencTBo. Hampumep, HEOOXOAUMOCTh MOJIYYEHUS  BBICIIETO
oOpa30BaHUs HACIECTHUKOM.

B-deTBepThIX, 3aBellaHWE - CJlieJIKa, HEMOCPEJACTBEHHO CBS3aHHAs C
JIMYHOCTBIO 3aBemiaTelist min 3asemniareieii. Tak, cornacuo 4. 3 ¢T. 1118 I'K PO
3aBelIaHUE JOJDKHO ObITh coBepiieHO JinuHO. CoBeplieHHE 3aBellaHus U
3aKJIFOUECHHE HACIIEJCTBEHHOTO JIOrOBOpa uepe3 MPEACTABUTEINSI HE JTOMYCKAKOTCS.
[Ipu stoM, ¢ 1 urona 2019 rogaB 3aBelIaHUM MOXET HAXOAUTHCA HE TOJIBKO
pacropsikKeHUe OJHOro JIMIa, a W CynpyroB. J[aHHOE MOJIOXKEHHE HECKOJBKO
pa3MbIBa€T JIMYHBIM XapakTep 3aBELIAHUsl, HO BCE-TAKW HE YyMAalse€T €ro
MOJTHOCTBIO.

Takum 00pa3oM, MOXHO CJieJaTh BBIBOJ O TOM, YTO BOMPOC O MPaBOBOM
MPUPOJIE 3aBEIIaHMsSI BCE €UIE BBI3BIBAECT OIPEJCICHHYIO IMOJEMUKY B HAy4YHOU
cpenae. Ho B 11es1oM 3aBelianre MOKHO 0XapaKTepU30BaTh CIACAYIOIIUM 00pa3oM:

3aBenianre 3TO CpoYHask OJTHOCTOPOHHSSI CHEJNKa, MPEICTaBIIAIONIas coO0n

JUYHOE PACTOPSDKEHUE IEECIOCOOHOTO TpaKJaHNHA Ha CIIydail CMEPTH 110 TTOBOIY

2 Cm Hanp.: KapanetoB A.I'. Caenku, npencTaBUTENbCTBO, UCKOBAsl JaBHOCTb: MOCTATEHHBI KOMMEHTapHil K
ctatbsMm 153 - 208 I'paxxmanckoro kogekca Poccuiickoit @eneparmu / B.B. baiibak, P.C. bersenko, C.JI. Bynsuina
u 1p.; ore. pen. A.I. Kapaneros. M.: M-Jloroc, 2018. [OnekrponHslii pecypc] JocTyn u3 cmpas.-IpaBOBOI
cucremsl «Koncynsrantllntocy, Poxnecrsenckuit C.H. VYka3. cou.[OnextponHslii pecypc]. Joctynm u3 copas.-
npaBoBoi cuctemsl «KoHcynbranTIImocy.
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€ro MMYIIECTBEHHBIX MpPaB U O0S3aHHOCTEH, B TOM YHUCJE TE€X, KOTOPbIE MOTYT
BO3HUKHYTh B OyIyIlleM, U TOJyIeKaIlasi HOTApUAIbHOMY yJIOCTOBEPEHHIO JTHOO K

HpI/IpaBHéHHBIM K TaKOBBIM.

1.2 IloHaTue M 1npaBoBasg MNPUPOJA COBMECTHOIO 3aBeLlaHUS

Cynpyros

®enepanbHbIM 3akOHOM OT 19.07.2018 N 217-®3"O BHECeHUU U3MEHEHUN B
CTaThio 256 4acTH MepBOM M 4YacTh TpeThio ['paxknaHckoro kojekca Poccuiickoi
®denepanuu" ObUT BBEAEH HOBBIM MHCTUTYT, MO3BOJIAIOMIMM CylpyraM, COCTOSALIUM
B 3aperucTpUpPOBAaHHOM Opake, COCTaBJISATh COBMECTHOE 3aBellaHue. B naHHOM
naparpadge OyaeT pacCMOTPEHO €ro MOHSITHE W MpaBoBas mnpupoja. BreneHue
BO3MOKHOCTH COCTaBJICHUSI COBMECTHOI'O 3aBEIIAHUS JAET HOBYIO BETBb Pa3BUTHUS
pEeryaupoBaHMs HACIEAOBaHUs, IOCKOJBKY PaHEE 3aBELIaHUE BCEr/1a NOHUMAJIOCh
JUIIb KAaK pacHoOpsDKEHHsS] TOJIBKO OJIHOTO TIpakJIaHMHA, a PacHopsKEHUs,
COBEPIICHHBIC HECKOIBKUMH TPAXKIaHAMH, HE JOMYCKAINCh .

B0O3MOXHOCTP  COCTaBJIEHHSI COBMECTHOTIO  3aBEIIAHUS  3HAYUTEIBHO
oOJeryaer nmpouenypy HacienoBanus. PaHee OTKphIBAJIOCH J1Ba HE3aBUCUMBIX JIe€ia
y HOTapuyca, W HACICAHUKU JIOJDKHBI OBUTM MPOXOAUTH MPOLEAYPY MOTYYSHUS
HacjencTBa JABa pasza (OTAENbHO MO KaXAOMYy 3aBellaHuio). Temepp Takas
MPOLIEYPa POXOAUT EIUHOMKIBI .

Cornacno pemakuuu ct. 1118 I'K PO, Bcrynusmen B cuity 1 nronsa 2019
rojla, B COBMECTHOM 3aBCLIAHWU CYNPYrOB OHU BIpaBe MO OOOIJAHOMY
YCMOTPEHHIO ONPEICIIUTh MOCIEACTBUS CMEPTU KaXKJI0TO U3 HUX. TakuM oOpa3zom

CyOBEKTaMH COBMECTHOTO 3aBEILAHUSI MOTYT BBICTYNATh JIUILb 3aKOHHBIE CYIIPYTH,

BCwm. Hanp.:Cox 3akonoB Poccuiickoii Mmnepru B 10 Tomax. T. X.[Dnexrpounsrii pecype].: Koucynprant ITioc:
[caiiT uHpOpM.-TpaBoBO#i KoMmmanuu]. Pexxum gocryma: http:/civil.consultant.ru/reprint/books/211/; T'paxaaHckmii
Konmexke PC®OCP: Tlocranosnenne BIIUK ot 11.11.1922 «O BBemeHuu B aedcTBUE ['pakIaHCKOTO KOJEKca
P.C.®.C.P.» // CY PCOCP. 1922. N 71.Ct. 904.; I'paxaanckuii kogexc PCOCP: 3akor PCPCP ot 11.06.1964 «O6
yrBepkaeHnn ['paxmanckoro kojekca PCOCPy // Begomoctu BC PCOCP. 1964. N 24.Ct. 407;. I'paxxnanckuit
Konekc Poccuiickoit @enepanun: deaepanbheiii 3akoH ot 26.11.2001 Ne 146-03 // Cobpanue 3aKOHOAATEIBCTBA
P®. 2001. N 49.Cr. 4552.

“r ony6eBa T.1O., ApanacbeB M.A. HoBembl HaciencTBa: COBEpLIEHHE CYNPYraMH COBMECTHBIX 3aBEIlaHHH //
Hacneacteennoe mpaso. 2019. N 2. [OnextpoHHbl pecypc]. [JocTym u3 chpaB.- NPaBOBOM CHCTEMBI
«KoncynsranTllmocy.
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YTO TIPECTABIIACT COOOM CCYKEHHBIM KPYT CyOBEKTOB B CPABHEHUU C «ITPOCTHIM
3aBenanieM. OCHOBHBIM OOBSICHEHUEM STOT0 OrPAaHUYECHUS SIBISIOTCS OTHOIICHUS
MEXIy Cynpyramu, KOTOpbIE MOXXHO OXapaKTepu3oBaTh KakK JIMYHBIE U
OCHOBAHHBIE Ha JJOBEPUH, B CBSI3U C UEM MOJIPA3yMEBAETCSl, UTO CYNPYTHd HE UMEIOT
CEKpETOB JIPYT OT JIpyra.

K cynpyram, koTopbie pacnopsiAWIUCh HMYIIECTBOM Ha CIIy4ail CMEpTH
MyTEM  COBEPIICHUS  COBMECTHOIO  3aBElIaHUs, MPUMEHSAIOTCS  HOPMBbI
IPaXKIAaHCKOTO 3aKOHOAaTeNbcTBa 0 3aBemarene (4.4 ct. 1118 'K P®). To ectb
JU1a, KETA0IINe 3aKII0YUTh COBMECTHOE 3aBEIIaHUE JTOJKHBI 001aAaTh MOJHOM
JeecrnocoOHOCThI0. B 1menmoMm, cyObekTamu, OOJaJalollMMU  IpaBOM  Ha
COCTABJICHME COBMECTHOTO 3aBElIIaHUs, SABISIIOTCA JI€ECIIOCOOHBIE  JIUIIA,
COCTOSIIIINE B 3aKOHHOM Opaxe.

Takke HOBOBBEIEHHMEM B 3aKOH TMPSAMO 3aMpPEIICHO COCTAaBJICHUE
COBMECTHBIX 3aKpBIThIX pacnopspkenuit (m. 4 ct. 1129 I'K P®), 3anpemeno
COCTaBJISITh COBMECTHOE 3aBEIIAHHE B 3aKphITOM (opMe, B UPE3BBIYANHBIX
OOCTOSITENILCTBAX WM B TMOpSAKE, NPUPABHEHHOM K HOTapuaibHOMYy. B
MPOTUBHOM ClIydae PU HECOOTI0OICHUN YKa3aHHBIX TPeOOBaHUM TaKkKUe 3aBEIIaHus
MPU3HAIOTCS HUYTOKHBIMH.

[Ipu 3TOM,ITpOU3OLIEAIINE COLUATIbHBIE U3MEHEHUS MPUBEIA K TOMY, YTO
Opak cTaj BOCHPUHUMATHCS KaK HEOOs3aTeIbHOE YCJIOBHE JIJISi CO3/IaHUSI CEMbH,
CTaJ0 PACHPOCTPAHEHO TAKOE SBJICHUE KaK COXKHUTEIbCTBO. B CBsI3U C 3TUM
3aMaHYUBBIM BBITJISIUT BO3MOXKHOCTh MPEAOCTABJICHUS IIpaBa HacjeI0BaHUs
COKUTEISIM .,

Bonpoc o npaBoBoil mpupoj/ie COBMECTHOTO 3aBEUIAHUS SIBISIETCS OTYACTH
JIMCKYCCUOHHBIM.

[Ipu cocTaBieHMM TaKOTO 3aBEIIAHUS CBS3BIBAIOT JHM CYNPYru ceos
00s3aTENIbCTBAMU HJIM 3TO TAKXKE SBISIETCS OJHOCTOPOHHEH crenkoi? Ha namm

B31JIs1l, COBMCCTHOC 3aBCIIaHHUC, KaK H JIMYHOC 3aBCIIaHHC, IABJIISACTCS

15
[etpos E. FO. HacienctBenHoe mpaBo Poccuu: cocTosiHUE W MEPCIIEKTUBEI pa3BUTHUS (CPaBHUTEIHHO-TIPABOBOE
nccnenoanue). M.: M-Jloroc. 2017. C.36
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OJHOCTOpOHHEH caenKoif . JIOroBop MOPOXKAAET MPABOBYKO CBSI3b MEIKILY
CTOPOHAMHM J0TOBOPA, KOTOPAsl BEIPAXKAETCA B KOPPECIOHAUPYIOIIUX APYT K IAPYTY
npaBax M oO0s3aHHOCTAX. [Ipu cocTaBiIeHMM COBMECTHOTO 3aBEIIAHUS CYHpPYTU
JMIIb COTJIACOBBIBAIOT CBOM BOJIM, HO HE MPENyCMATPUBAIOT BCTPEUYHBIE MpaBa U
o0si3aHHOCTH. UX BOJEU3BABICHUS MpaBUJIIbHEE Ha3BaThb IapajlICIbHBIMU.
JpyrumMu  cioBamMu, CYHNpPYrM HE OOpEeMEHSIoT Jpyr JApyra B3auMHBIMU
OOS3aHHOCTSIMH M HE TMPEAOCTaBISIOT NpaB. bonee Toro, kKaxasli W3 HUX
CaMOCTOSITEJIbHO MOKET OTMEHUTh TaKOE 3aBEIIaHUE B JII000E BpeMsi 0e3 HECEHMUs
KAaKOM-JIM0O OTBETCTBEHHOCTH.

JIns ompeneneHuss NMPaBOBOM IPUPOJBI COBMECTHOTO 3aBEIIAHUS U €T0
BUJOB  LI€JI€COO0OpPa3HO Y4eCTh HEMEIKYH KIaCCU(PHUKAIMI0 COBMECTHBIX
3aBELIAHNN B 3aBUCUMOCTH OT COTJIACOBAHMS CYNIPYraMU BOJICU3bSIBIICHHUS:

- OJHOBPEMEHHOE COBMECTHOE 3aBCIIAHHUE, COJEpKAHUE KOTOPOro
COCTaBJISIIOT PACIOPSKEHUS 3aBelaTeliel, He COrJacOBaHHbIE MEXAY COOO0i;

- B3aMMHOE COBMECTHOE 3aBELIAHUE, PACIOPSDHKEHHUS KOTOPOTO HOCST
B3aMMHBIM Xapakrep (T.€. clIelaHbl B MOJb3Y JpYr JApyra), HO MOTYT OBbITh
CBOOOJTHO M3MEHEHBI KaXIbIM U3 CYIIPYIrOB;

- B3aMMO3aBHCUMOE COBMECTHOE 3aBELIaHUE, PACHOPSIKEHUS 110 KOTOPOMY
HOCAT B3aMMHBIM XapakTep, a JAEUCTBUTEIBHOCTb PACIOPSIKEHUHM OJIHOTO U3
CYIPYTOB 3aBHCHUT OT JICHCTBUTEIHOCTH PACTIOPSDKCHHH APyroro™ .

Hexons w3 a”anMsa HMEIOIMMKCS HOPM, PEryJUMpyKOLIUX HWHCTUTYT
COBMECTHOTO 3aBEILIaHMS, MOXXHO OTMETHTh B POCCHUMCKOW IPaBOBOW OH HOCHUT
CMelIaHHbId Xapaktep. Tak, B ciiydae aedekra BOJM OJAHOrO M3 CYNPYroB WU
npU3HaHUs Opaka HEIEHCTBUTENIBHBIM, TO BCE COBMECTHOE 3aBELIaHUE TepseT
CUJIy, UYTO CBOMCTBEHHO B3aMMO3aBUCUMOMY COBMECTHOMY 3aBELIAHHUIO.
I'paKx1aHCKMM KOJIEKCOM IPENYyCMOTPEHAa BO3MOJKHOCTBH PACIOPSIKEHHE Kak

06IJ_II/IM HUMYIICCTBOM, TaK W JIMYHBIM, YTO HpPCANOJaract BO3MOKHOCTb

®Ho Takoii Touknu 3peHHs IPUAEPKUBAIOTCS HE BCe aBTOPHI (cM. Hamp.: OpaeneBckuil A.M. O HOBBIX HHCTUTYTax
HacjeJCTBeHHOro mpasa // OppeneBckuit A.M. O HOBBIX MHCTHUTYyTax HacieactBeHHoro mnpasa // CIIC
Koncynsrantllntoc. 2018.

17HyTI/IHH€Ba E.I1. CoBmMecTHOE 3aBelianue Cynpyros 1o 3akoHoaaTenbcTBy deneparusnoii Pecrryommku I'epmanus
//AxTyanpHble Borpockl HacnencTseHHoro npasa / FO.b. 'onrano, I1.B. Kpamenunuukos, .b. MupoHos u ap.; nox
pen. IL.B. Kpamennnnukosa. M.: Craryt, 2016. C. 105.
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COCTaBJIEHUS  OJHOBPEMEHHOIO  COBMECTHOIO  3aBellaHus. Bo03MOXHOCTH
3aKJIIOUYCHHUS] B3aMMHOI'O COBMECTHOI'O 3aBEIIaHUsl BBITEKAET W3 MOJIOXKEHUS 00
OTpENICJICHNH B KadyeCTBE HACJICIHHUKA JI0OOro JIMIla, TO €CTh B TOM 4YHCJIE U
OJIHOTO W3 3aBEIIATENEH.

Oco0EHHOCThIO TTPABOBOTO PEKMMa COBMECTHOI'O 3aBEIaHUs SIBJISECTCS €ro
bumynapHbiii Xxapaktep. JlaHHBIN BBIBOJ BHITEKACT M3 TOTO, YTO CYNPYTH HUYEM
HE CBSI3aHbI W BIOpaBe B JIOOOH MOMEHT OTMEHHUTH 3aBEUIAHUE WJIM COBEPIIUTH
HOBoe€.[Ipy 3TOM yCTOMYMBOCTH MX COBMECTHOTO 3aBEIllaHWsS OCHOBAHA JIMIIb HA
JIOBEpHU APYT K APYTY.

[IpucyTCTBYET MHEHHME, UTO COBMECTHBIC 3aBEIIAHUS HE OTBEYAIOT JUYHOMY
XapaxkTepy saBernaHus . OJIHAKO, HA HALl B3IV AAHHAS IO3HIHS SBISICTCS
omnbouHoi. Tak HECMOTpPsl Ha TO, YTO COBMECTHOE 3aBELIAHUE COBEPIIAIOT JBa
JUIa, OJHAKO CyAb0a MMYIIIECTBA, OCTAIOIIETOCS TOCIE CMEPTH KaXKI0TO U3 HUX,
pemaeTcst CynpyraM CamoCTOSITENIbHO. bosiee TOro, BBINOJIHAETCS TPABUIIO O TOM,
YTO KaXIbIM U3 CYNPYTrOB JIMYHO IPUHUMAET YYACTUE B COCTABIICHUU 3aBEIIaHUs U
COOCTBEHHOPYYHO TMOJIUCHIBAET €ro. BO3MOXHOCTH COCTaBICHUS 3aBEIIaHUS
yepes NPEACTABUTEIIS WIN JIUIIb OJHUM U3 CYIIPYTOM OTCYTCTBYET.

Takke HeNmb3sl COMIACUThCS M C TOYKOM 3PEHMS, COTJIACHO KOTOPOM
COBMECTHOE 3aBECIIAHHWE CYNPYTrOB MNPOTUBOPEYUT IMPUHIIUANY TANHBI 3aBCIIAHUS,
MMOTOMY 4YTO TPH COCTABJICHUM 3aBCIIAHUS BOJS OIJHOIO CyINpyra CTAaHOBUTCA
M3BECTHOMW JPYroMy CYNpyTy, CISA0BATEIbLHO, HAPYyIIAeTCs KOH(DHICHIIMAILHOCTD
CBEJICHUI, COJICPKAIINXCS B HeM™. OBGA3aHHOCTD XpaHUTh TallHy 3aBELIAHUSI HE
ABJISIETCS a0COIOTHOM, a PacIpoCTpaHsieTCsl Ha JUI, ykazaHHbIX B cT. 1123 'K
P®.3aBemarenp, kak yke ObLIO YKa3aHO paHEe, MMEeT MPaBO PaCKpPHIBaTh CBOIO

Boyto. TakuM 00pa3oM, eciu JIMIa PEelIiidi COBMECTHO PEIIMTh BOMPOC O Cyab0e

BKomber A. B. 3aBemanne u MpaBOMOYME 3aBeuiaTess Mo HacieacTBeHHoMY mpaBy Poccuiickoit ®@enepanun.
Bonrorpan: brnank, 2007. C. 43.

9 OkcnepTHoe 3axiatoueHue no npoekry degepanbHoro 3akoHa Ne801269-6 «O BHeceHMM H3MEHEHUIl B 4acTH
nepBylo, BTopyto u tperbio 'K PO, a takxke B oTnenpHble 3akoHOAaTeNbHbIE akThl PO npunsto 8 despans 2016
roga Nel49-1/2016 na 3acemanmu Cosera mnpu [Ipesumenre PD mo kogudukanmu u COBEPIICHCTBOBAHUIO
TPaXAAHCKOTO 3aKoHOAaTelbcTBa. [DnekTpoHHbIH pecypc].: Koncynbrant Ilmoc: [caliT uH(pOPM.-TIpaBoBOM
KOMIIaHUH . Pexum JocTyna:
http://www.consultant.ru/cons/cgi/online.cgi ?reg=doc& base=PRJ& n=143886#09455899358728537 .
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UX UMYIIECTBA, TEM CaMBbIM DPACKPBIB MEPEAAPYT APYTOM TaKue HAMEPEHUs, TO
TalfHa 3aBEIIaHNS HE HAPYIIACTCS.

Crout 0OpaTUTh BHUMAaHHUS Ha TO, YTO TOCIIE CMEPTH OJHOTO U3 CYNPYTOB,
COCTAaBUBIIIUX COBMECTHOE 3aBEIIaHHE, IOAJICKAT PA3MIAMICHUI0 TOJIBKO Te
CBEJICHUA, KOTOpPBIC OTHOCSITCSI K pacTopsHKCHHUSIM yYMEpIIETo
cympyra®’.Cie10BaTeIbHO, PACIIOPSIKSHIS IEPEKUBIIIETO CYIIPYra COXPAHSIOTCS B
TalHe.

He napymaercss B JaHHOM ciydae M NPUHIMI CBOOOJBI 3aBEHIaHUS. Y
KOKIOTO U3 CYNPYyroB HMEETCS TMpaBO BBIOOpa cHocoda pacrmopsHKeHHS
UMYIIECTBOM Ha ciaydail cMmeptu. OHH CBOOOJHBI B BOMPOCE COCTABJICHUS
3aBelIaHus BOOOIE, a TaKKe B BHIOOPE JMYHOIO WMJIIM COBMECTHOTO 3aBEIAHUA.
[TonTBepkmaeT JaHHOE YTBEPXKIACHHWE W MPEAYCMOTPEHHBIE  MEXaHU3MBI
W3MEHEHHUS] UM OTMEHBI 3aBEIaHMs, B TOM YHCJIE IOCJIE€ CMEPTH OJIHOTO W3
cynpyroB (4. 4 ct. 1118 'K PD).

Takum 00pa3oM, HHCTUTYT COBMECTHOTO 3aBEIIaHUs B IIEJIOM COOTHOCHTCS
C OOIMMU TIOJOKEHUSAMH O 3aBCIIAHUU, XOThb M C ONpEIeICHHBIMU
OCOOEHHOCTSIMHU.

CymMupyst  BBIIIECKAa3aHHOE,  COBMECTHOE  3aBEIIaHHE  CYIPYroB
MpeACTaBiIsgeT coO0M MPaBOMEPHYIO, OJHOCTOPOHHIOK, (GUIYIIMAPHYIO CHEIKY,
OCHOBAaHHYIO Ha JIMYHO-BOJIEBBIX JIEHCTBHUSIX CYNPYTOB, COCTOSIINX B O(DUIIMAITEHO
3aperuCTPUPOBAHHOM Opake, OOJEYEHHOW B 3aKOHHYIO (OPMY OTHOCUTEIHHO
pPacnopsDKEHUST CBOCH COOCTBEHHOCTBIO TIOCITIE UX CMEPTH B IOJIh3Yy KOHKPETHOTO

JUIA B IOPAJIKE YHUBEPCAJIBLHOTO MPABOIPEEMCTRA.

1.3 CoaeprkaHue COBMECTHOIO 3aBelaHUsA CYIIPYyroB

N3yuuB mpaBoByr0 NPUPOAY COBMECTHOI'O 3aBCLIAHUS, MOXHO IEPEUTH K

Oonee MOAPOOHOMY H3YUYEHHIO €ro cojepxkanus. Huxe OyayT paccMOTpEHBI

2Ol'[eTpOB E.}O. HacnenctBeHHOe npaBo: NOCTaTEeHHbIA KoMMeHTapuil k cratesam 1110 - 1185, 1224 I'paxnaHckoro
koxaekca Poccwmiickoit @eneparun / P.C. Bepsenko, C.JI. bynputun, E.B. KoxeBuna u ap.; ots. pea. E.1O. ITetpos.
M.: M-Jloroc, 2018. C. 117.
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OCHOBHBIC TIOJIOKECHHsSI, KOTOPBIE MOTYT OBITh BKJIIOYEHBI B COBMECTHOE
COJIep>KaHHUE.

Conepxanve 3aBelIaHUs OIpeeseTcs CBOOOAHOM BoOJICH 3aBeliaTesiei,
yto cienyeT u3 n. 4 cr. 1118, m. 1 ct. 1119 'K P®.

CnemuanbHO€  PEryJupoBaHHME  BOMpPOCAa  COJEPKaHUS  COBMECTHOTO
3aBemanus coaepxkurcs B 1. 4 ¢t. 1118 I'K. CorytacHo 1aHHON HOpME, CYIIIECTBYET

IIECTh OCHOBHBIX BO3MOXKHOCTEH pacCIIoOPsAKCHUA:

o 3aBeIaTh UMYIIECTBO CYNPYTOB JIFOOBIM JIUIIAM;
o 3aBEIIaThUMYIIECTBO KAXKIOTO W3 HHUX JIFOOBIM JTUIAM;
o mo0bIM ~ o0pa3oM  OmpeAeiauTh  JO0JW  HACJIEJHUKOB B

COOTBETCTBYIOIIEH HACJIEACTBEHHON MAcCe;

° ONpPEACIUTh HMMYIIECTBO, BXOJAIICE B HACIEACTBEHHYIO MacCy
KKJIOr0 W3 CYIPYroB, JIOOBIM 00pa3oM, €clid OIpeelieHue HMYIIECTBa,
BXOJSIIIET0 B HACJIEICTBEHHYIO MAcCy Ka)oro U3 CylmpyroB, HE HapyllaeT MpaB
TPETHUX JIUII;

° JIMIIATE HACJIEJICTBA OJTHOT0, HECKOJIBKUX HJIM BCEX HACJICIHUKOB IO
3aKOHY, HE YKa3bIBasi IPUYUH TAKOTO JIMIIICHHUS;

° BKJIIOUMTh B 3aBEIIAHUE W HMHBIC 3aBEIATENIbHBIC PaCTIOPSHKEHUS,
BO3MOYKHOCTb COBEPIICHUSI KOTOPBIX IpeaycMoTpena 'K PO.

YuuteiBas, 4YTO CYNPYTH, COCTaBHUBIIME COBMECTHOE 3aBEIllaHMUE,
MPUPABHUBAIOTCS K 3aBEIIATENII0 BOOOINE, TO OHM TakK)Ke BIIpaBE IO CBOEMY
YCMOTPEHUIO B TOM YHCJIE:

. NpEeAyCMOTPETh B 3aBEIIaHUM CO3/IaHME Ha OCHOBE HMMYIIECTBA
3aBeniaTess HaclaeACTBEHHOro (poHa, MpeaHA3HAYCHHOTO JJIsS YIPABJICHUS THUM
umymecTBoM (1. 1 ct. 123.20-1,a03. 2 m. 1 c1. 1116 'K P®D);

. Ha3HAYUTh UCTIOJHUTEIIS 3aBEIIaHUS U ONIPEACIUTh €ro TOJIHOMOYHS
(. 1 ct. 1134, ct. 1135 TK PD).

PaccmoTpum Gostiee moapoOHOe JaHHBIE BOBMOXKHOCTH.

B coBmecTHOM 3aBemanuu Cynpyrd BOpaBe B TOM YHMCJIE 3aBEIIaTh OOIee

MMYIIIECTBO M UMYILECTBO Kaxaoro u3 Hux (1. 4 cr. 1118 'K P®). bonee toro, He
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00s13aTENBHO, YTOOBI TAaKOE€ MMYIIECTBO CYIIECTBOBAJIO Ha MOMEHT COCTABJICHHS
3aBEIIaHMS.

Cornacio CemeitHoMy kojnekcy P®, pexumMoM HMYIIECTBa CYIpPYIoOB,
YCTAHOBJICHHBIM 3aKOHOM, SIBJISIETCS PEXKUM MX COBMECTHON COOCTBEHHOCTH €CIU
MHOE HE YCTAHOBICHO GPadHBIM IOTOBOPOMZ.. B OTCYTCTBHE GpadyHOro IOroBopa,
Bce umy1iecTBo, KOTOpOe CyNpyry HaXXUIM BO BpeMs Opaka, CYHUTAETCS UX OOIIUM
UMYIIECTBOM. VIMyIecTBo, XOTS W NPUOOPETEHHOE BO BpeMs Opaka, HO Ha
JINYHBIC CPEACTBA OQHOTO M3 CYIPYTOB SIBISICTCS €ro JHYHONH COOCTBEHHOCTBIO™.
JIM4HBIM  WMYIIIECTBOM TPHHATO TaKKE€ CUATATh HMYIIECTBO, KOTOPOE
NPUHAAIEKAIO 10 3aKJIIOUeHHs] Opaka KaXJAOMy U3 CYNPYroB IO OTIEIbHOCTH, B
TOM YHCJIE UMYIIECTBO MOJTYYEHHOE BO BpeMs Opaka B MOPsIIKE HACJIEOBaHUsA, B
Jap WiIM 1O JApyruM Oe3BO3ME3JIHBIM cliefikaM. Bemu WHAWBUIYaIbHOTO
MOJIb30BaHUS, K YHUCIy KOTOPBIX OTHOCATCS OJiek7a, oOyBb M Tpouee, Kpome
JIParoleHHOCTEeN U MPEIMETOB POCKOIIH, MPUHAIEKAT TOMY CYNPYTY, KOTOPBIHA
MMH TOJI30BAJICSA, Ja)XX€ €CJIU OHU MPUOOPETEHBI 3a CcUeT OOLUX CPEACTB
cympyros=.

ConepxaHrve COBMECTHOTO 3aBEIIaHUS MOXET BKJIIOYAaThb COBMECTHBIC
(oOmme) u oTAeNbHbIC (JTMYHBIC) PACTOPSDKEHMS] KaXKJIOTO W3 CYIPYroB, B
3aBUCUMOCTH OT TOTO, KakKO€ UMYIIECTBO OyJeT OXBau€HO - COBMECTHAas
COOCTBEHHOCTb CYINPYIOB WM HMYIIECTBO KaXJIOr0 M3 HHUX. OTO MIPaBUIIO
IPUMEHSETCS M K HeHMYIIECTBEHHBIM PACIIOPSIKCHISM® .

KacarenbHo cnocoba KOHKpeTH3alMy HACJIEACTBEHHON MacChl CYIIECTBYET
TPU OCHOBHBIX MoAXxo0jAa. Bo-mepBbIx, 3aBemiaTesib MOXKET yKa3aTh Ha UMYILECTBO

abCTpaKTHO, UCIIOJIB3YsI Takue (POPMYIUPOBKU KaK «BCE», IOJOBUHA» U T.J., HE

YTO4YHSAA, YTO MMCHHO BXOJUT B JAaHHBIC KAaTCTOPHHU. BO-BTOpBIX, B 3aBCIIaHUU

2L Cemelinbiii xomekec Poccuiickoil Ddenepanuu: QenepanbHbiii 3ak0H 0T 29.12.1995 Ne223-03 // Cobpanue
3akoHoaarenscrea PD.1996. N 1. cr. 16.

22 0630p cymebuoii mpaktuku Bepxomoro Cyma Poccmiickoit ®enepamun Ne 2: yrBepiaen IIpesmmmymom
Bepxosnoro Cyma Poccuiickoit ®Denepanuu ot 26.04.2017 // Bbromterens Bepxosmoro Cyma PD. N 5.
2018.,bromuterens BepxosHoro Cyna P®. N 6. 2018.

= CoOpanne 3akoHOmarenbctBa P®. 1996. N 1. cr. 16.; I'paxmanckmii Komekc Poccwuiickoit deneparym:
¢enepanbHblil 3ak0oH OT 30.11.1994 Ne 51-03 // Cobpanue 3akoHoaarenscTBa PD. 1994. N 32. c1. 3301.

* Bimnkos O.E. O COBMECTHOM 3aBENIAHHE CYTPYTOB B POCCHIACKOM HAC/ICICTBEHHOM IPABE: OBITH HIIH HE OBITH?
/| Hacnencrennoe mnpaso. 2015. N 3. [DnextpoHHbId pecypc]. JlocTym wu3 chpaB.- NpaBOBOH CHCTEMBI
«KoncynsranTllmocy.
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MOJKET OBITh MPUBEACH KOHKPETHBIN MepedeHb UMYIIECTBA, KOTOPOE 3aBEIIaeTCs
KOHKPETHOMY  JuIly. TakKe, BO3MOXEH CMCIIAHHBIA  BapuUaHT, KOTrJAa
OJIHOBPEMEHHO MOTYT MPHUCYTCTBOBAaTh (Ppa3bl aOCTPAKTHOTO XapakTepa M
KOHKpeTHOTO. Hanpumep, «kBapTHpy 3aBEIIal0 CTAPIIEH T0YEPH, @ BCE OCTAJIBHOE
roCyJapCTBY».

Hacnegnukamu MoryT OBITH OMpeeieHbl KaK *UBbIE (PU3MYECKUE JIMIIA, a
TAaKKE€ 3adaTble IIPU KU3HM HACJIENOJATENs W POJMUBIIMECS XUBBIMHU I10CIIE
OTKpBITUSI HACJIE/ICTBA, IOPUIUYECKUE JIMIIA, MyOJUYHO-TIPABOBbIE OOpa3zoBaHUS,
BKJTIOYAsi HHOCTPAHHBIC U MEKIyHAPO/JHBIC OPraHM3aIiu-.

Takxe, B nopsaake ct. 1121 I'K P® Bo3MOXHO TOAHA3HAYCHUE HACIEAHUKA,
TO €CTh Ha3HAYEHUE JAPYroro HacjaeAHUKA BMECTO NEPBOHAYAIBHOTO, Ha CiIy4yai
€CJIM YKa3aHHbIA B 3aBEUIAHMM IEPBOHAYAJbHBIM HACICIHUK YMPET, HE MPHUHSB
HACJIEICTBO, B HE3aBUCUMO OT TOTO OBLJIO JM OHO OTKPBHITO, HE MPUMET
HACJIEICTBO, OTKAXETCSI OT HETO UK OYyJIeT MpU3HAH HEJAOCTOMHBIM HACIETHUKOM.

3aBeniaTesb BOpaBe OMPEEIATh JOJI0 HACIEIHUKOB B 3aBEUIAHUU JHOOBIM
criocobom. YacTo ObIBAIOT Ciy4yau, KOTJa Ha3HAYaIOTCs TOJIBKO HACJIEIHUKH, 0e3
YKa3aHHs pasMepa JO0JIEW B HACIEICTBE WIM PACIPEICICHUS] UMYIIECTBA MEKIY
HUMH. B Takux cUTyallusiX 3aKOHOJATENb CUMTAET, YTO HACIEICTBEHHas Macca
pacrpenensieTcs B paBHbIX JIOJISX.

HNHTEepecHBIM CMOTPUTCA TIPaBO CYNPYTroB "ONPEAEIUTh HMYLIECTBO,
BXOJSIIEE B HACIEACTBEHHYIO MacCy KaXIoro u3 cynpyroB'. OUueBUIHO, YTO Ha
TOM OCHOBAHMM CO3aBEIIAaTeNM BIpaBe JIIOOBIM 00pa3oM MepepacnperennuTh
MEXly coOOM Ha ciiydyall CMEPTH BCE€ CBOE MUMYILECTBO, KaK TO, YTO HAXOJUTCS B
X 06mIeif COBMECTHOI COOCTBEHHOCTH, TAK ¥ IMPHHAIICKALIEE KKIOMY H3 HUX .
JApyrumMu cioBaMH, B COBMECTHOM 3aBEIIAHUM IOSBIIETCS COTJIALIEHUE MEXIY
CyNpyramu, peryimpyoniee ux oTHomeHus. CMepTh OIHOTO W3 HUX Oyner
SBJIATHCS. OCHOBAaHWEM JUIsl YCTAHOBIIGHHOTO TaKUM COTJIAlIEHUEM (hakTudecKu

pasaciia UMyHICCTBa 110 COrJIaliCHHUIO CTOPOH.

= CoOpanue 3akononatensctea PO, 2001. N 49. Cr. 4552.

26MezLBe,ueB I.A. Kogudukamus poccuiickoro yactHoro npasa / B.B. Burpsuckuii, C.1O. I'onosuna, 5.M. 'onrano
u np.; nog pexn. J.A. Mensenera. M.: Craryr, 2019. [OnekrponHsiii pecypc]. JlocTyn u3 chpaB.- IpaBOBOI
cuctemsl «KoncynbranTtllntocy.
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Jlonm cynpyroB B COBMECTHO Ha)KMTOM MMYILECTBE IPU3HAIOTCS PaBHBIMH.
[Ipu 3TOM paHee, MOCTYIIEHHE BCEro OOIIEr0 MMYIIECTBA B HACIEIACTBEHHYIO
Maccy yMepIlIero cynpyra (1 Ha000poT) OblJI0O HEBO3MOKHO, OJTHAKO B CT. CT. 256
u 1150 I'K PO Opuin BHECEHbl HW3MEHEHHUs, KOTOpbIE YCTPAHWIU 3Ty
HEBO3MOKHOCTb.

IlepepacnpenencHue BO3MOXHO, €CJIM OHO HE HapyllaeT IpaBa TPETbUX
JUL, IPU Y€M HE YINOMHHAETCS MEPEYEHb STUX JHI], BO3MOXHO K HUM MOKHO
OTHECTH O0OS3aTENIbHBIX HACIEAHUKOB OJHOTO W3 CYNPYroB, a TaKXe JIMYHBIX
KPEOUTOPOB.3/1€Ch BaXXHO OTMETUThH, YTO OMNPEIEIUTh WMEIOTCS JIM HapyLICHUS
IIPpaB TPETBUX JHUI BO3MOXHO TOJBKO IIOCJIE OTKPBITHS HAclencTBa. Tak, BO-
NEPBBIX, HOTAPUYC U BTOPOH CyNpyr MOTYT He 00jaaaTh MHPOpMAIMEH O TaKux
JUIaX B MOMEHT COCTaBJICHUS 3aBELIAHUs, a BO-BTOPBIX, TAKHUE JHULA MOTYT
NOSIBUTCS BIIOCJIEACTBUHU.

PacnopspkeHue O JMIIEHUMM HACIEACTBA IPUBOAUT K  CHEUUAIBHBIM
nocienctsusiM. Cineayer OTMETUTh, YTO B CiIydae, €CJIM JIULO MPOCTO HE ObLIO
YKa3aHO B 3aBELIAHUM, OHO HE YTPAuMBAET BO3MOXKHOCTbH IIOJIy4EHHS HACIIECACTBA.
Tak, HampuMmep, NpHU HENPUHATHA BCEMH HA3HAYEHHBIMU HAcCJeIHUKaMU
HACJEICTBA, HE YKAa3aHHBIM B 3aBEIIAHUMM HACIECJHUK II0 3aKOHY MOKET
IIPU3BIBATHCA K HACJIEJOBaHUIO. B TO BpeMs, Kak JIMLO, IPSIMO MIOMMEHOBAHHOE B
3aBEIIaHWM B KayeCTBE JIMIICHHOTO HACJIEACTBA, IOJHOCTBIO yTPAYMBAET
BO3MOYKHOCTB ITOJIyYEHUS HACIIEJCTBA, AK€ B IOPSAKE HACIECAOBAHUS 110 3aKOHY.
bosee Toro, ero MOTOMKM Tak:Ke€ HE CMOTYT ObITh MPUBJICYEHBI K HACIEIOBAHUIO
10 TIPaBy MPEACTABIECHUS.

[IpaBuna o006 oOs3arenbHON J0€ B HacieAcTBe (B TOM 4Yucie 00
00s3aTeNIbHOM [JI0JIE B HACJEICTBE, MPAaBO HA KOTOPYIO MOABWIOCH IOCHE
COCTABJICHHSI COBMECTHOI'O 3aBEUIaHUsl CYIPYroB), a TaKXke O 3alpere
HACJIEIOBAHMUS HEJOCTOWHBIMHU HACJIEIHUKAMU NPHUMEHSETCS M B OTHOLIECHUU
COBMECTHOTO 3aBEIIaHU.

Bmecrte ¢ TeM B OTHOLIEHUU TpaB CyNpyra Kak 00s3aTelbHOr0 HaclleIHUKA

COBMCCTHOC 3aBCIIAHNC SABJIACTCA MHCTPYMCHTOM, CIIOCOOHBIM M3MEHSATH IIpaBuia
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3aKkoHa 00 oOs3arenbHOM mone. Cympyr, corjamasich ¢ MPUYUTAIONUMCS €MY
UMYIIECTBOM B CiIydae OTKPBITHS HACJCACTBA, yTpaduBaeT IIpaBO Ha
00613 TEIbHYIO HACICACTBEHHYIO OMH0” .

Takum 00pazom, cojepikaHue COBMECTHOTO 3aBEUIaHUs CYNPYTOB B IEJIOM

AHAJIOTHYHO COACPKAHNIO KIIACCUICCKOI'O 3aBCIIAHUA].

1.4 U3mMeHeHHe, OTMEHA U OoCITapuBaHHUE€ COBMECTHOI'O 3aBE€llaHUA

Cynpyros

B03MOXHOCTh OTMEHBI WJIM U3MEHEHUS 3aBelIaHusl 0€3 00bsICHEHUS! TPUUHH
SBJIIETCS OJHUM U3 CIOCOOOB BBIPaXKEHHUS MpPUHLMIA CBOOOJB! 3aBeuianus. [Ipu
pPEryIMpPOBAHUM MHCTUTYTa COBMECTHOI'O 3aBEUIaHUs CYyNpPYroB YKa3aHHas HOpMa
(YHKIIMOHUPYET C HEKOTOPBIMU OCOOEHHOCTSIMHM, KOTOpbIE HEO0OXOAUMO
pazobparsb.

Ha naHHbIii MOMEHT MOCJIE COBEPUIEHUSI COBMECTHOI'O 3aBEIIAHUS CYPYTOB
OJIMH U3 CYIPYTrOB MOXET HW3MEHUTh €ro, COBEPIIMB IOCIEAYIOIIECE 3aABEIIAHME
WIM OTMEHUTh COBMECTHOE 3aBEUIaHUE CYNpPYroB B JII000O€ BpeMsl, JaxKe MOcCIe
CMEPTH OJHOTO U3 CYNPYTOB.

IIpy 3TOM, MOXHO OTMETHTb, YTO HEKOTOPBIE aBTOPBI YKa3bIBAIOT HAa
HEBOBMOXKHOCTh ~M3MEHEHHSI COBMECTHOTO 3aBellaHds .. JlaHHAs ITO3UIS
00OCHOBBIBAETCS TEM, UTO 3aKOHOJIaTeNh MPsMO He yka3an B 1. 4 c¢T. 1118 'K PO
Ha TaKyl BO3MOXXHOCTb. Ha Ham B3MIsiH 3TO JMIb HEIOYET HOPUIANYECKOU
TeXHUKU. Tak, mnpoaHamu3upoBaB mnojoxeHus 1n. 4 cr. 1118 IT'K PO,
YCTaHaBJIMBAOIINE BO3MOKHOCTh COBEPIIUTH MOCIEAYIONIEE 3aBEIaHue 1 4. | m.
2 ct. 1130, roe ykazaHo, 4TO0 MHOCPEACTBOM HOBOTO 3aBEIIAHUS MOXHO U3MEHUTh

NpeAbIAYHICC 3aBCIIAHUC TIIOCPCACTBOM OTMCHBI HJIIM M3MCHCHHA OTACIBbHBIX

COAEPKALIMXCA B HEM 3aBELIATEIIBHBIX PACHOPSKEHUM, MOXKHO ITPUUTHU K BBIBOAY

27 v o o

ITerpos E.IO. HaciencreenHoe mpaBo: MOCTaTeHHBIH KOMMeHTapui k ctathsiM 1110 - 1185, 1224 I'paxkganckoro
konekca Poccuiickoit ®enepamuu. [OnexkTpoHHBI pecypc]. JocTynm u3  CHOpaB.- IPaBOBOM  CUCTEMEI
«KoncynbranTllmocy.

28 v o o
Apaenesckuii A.M. yKas.cou. [IneKTpoHHbIi pecypc]. JocTyn 13 cnpas.- NPaBOBOM CUCTEMBI
«KoHcynbTaHTMAOCY.
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O BO3MOXHOCTM HW3MEHEHHSI COBMECTHOTO 3aBEIIaHUsi IyTEM COCTABIICHUS
MOCJIEAYIOMIETrO 3aBEIaHMs.

[Ipu sTOM HOTapuyc 00s3aH HANPABUTh YBEAOMIICHHE O (haKTe COBEPIICHHUS
OJIHUM U3 CYNPYTOB MOCJIEAYIONIETO 3aBELIAHUSI WIM PACHOPSIKEHUS 00 OTMEHE
COBMECTHOT'O 3aBElIaHusi CYIPYroB Apyromy cymnpyry. M3 3Toro MOXHO clienaTh
BBIBOJ, YTO BO3MOXXHO MOMEHT JOCTaBKM YBEJOMJICHHS HYKHO CUYUTaTh
MOMEHTOM OTMEHBl COBMECTHOIO 3aBelllaHMs. B JaHHOM KOHTEKCTE TakKkKe
HEOOXOJMMO OTMETHUTh, YTO B CHJIy MPSMOIO yKa3aHWs 3aKOHA TaKUe JCUCTBUS
HOTapuyca He OyJyT CUMTAThCsl HapyLICHUEM TalHbI 3aBenianus (ad3. 3 cr. 1123
['K PD).

OcyniecTBI€EHHE W TMOCIEACTBHS OTMEHBI COBMECTHOI'O 3aBEIIaHUsl HE
BBI3BIBAET BOIPOCOB. Tak, BO3MOXHO OTMEHHTh 3aBEIaHUE MOJIHOCTBHIO WUIIU B
YacTH IyTEM COCTAaBJIEHHUS MOCJIEAYIOLIEro 3aBellanus B cuity 4. 2 m. 2 cr. 1130
['K PO, roe yka3zaHOUYTO MOCHEAYIONIEE 3aBEIIAHUE, HE COJEpHKALIEE MPAMBIX
yKa3aHU 00 OTMEHE MPEXKHEro 3aBElIaHus WIM OTACIBHBIX COAEPKAIINXCS B HEM
3aBELIATEIbHBIX PACIOPSIKEHUI, OTMEHSET ATO MPEKHEE 3aBEIIaHUE MOJHOCTHIO
WU B YacTH, B KOTOPOM OHO MPOTHUBOPEYHUT MOCIEAYIOIIeMYy 3aBenianuio. [Ipu
ATOM, TaKOe MOCIICAYIOIINE 3aBEIaHue, Ha HAIll B3TJIS]], MOXKET ObITh COCTABIICHO
JUIIb CYIPYTraMHi COBMECTHO.

Takke, JUIIO MOXET OTMEHUTh COBMECTHOE 3aBelllaHue IMyTeM
pacniopspkenus 06 ormene. B coorBerctBum ¢ 4. 4 ct. 1130 'K P® ono nomxHO
OBITH 0OpPMIICHO B TOM k€ (hopme, uTo U camo 3aBenianue. OJHUM U3 OCHOBAaHUMN
OTMEHBI COBMECTHOTO 3aBEIIaHUsl CYNPYroB TAaKXE€ BBICTYNMACT HE TOJBKO
3aBElIaHNe WM PACHOpPSDKEHHE 00 OTMEHE COBMECTHOTO 3aBEIaHus, HO U
HACJIEJICTBEHHBIN TOTOBOP, KOTOPHI OTMEHSIET COBMECTHOE 3aBEIlaHUE CYMNPYTOB,
COBEPIICHHOE [0 3aKITFOUCHHS JOTOBOpa~.

B To ke BpeMs, HEOJHO3HAYHBIMU NPEACTABISIOTCS MOCIEICTBUS
COCTaBJICHUS TIOCJICAYIOIIETO 3aBellaHusi OJHUM U3 cynpyroB. B I'paxmanckom

KOJIEKCE OTCYTCTBYIOT TOJIOKEHUSI, CTIOCOOHBIE BHECTH SICHOCTh B 3TOT Bompoc. Ha

#Cobpanue 3akoHonatenscrea PO, 2001. N 49.Cr. 4552.
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HaIll B3IJISA HEOOXOAMMO YYHUTBHIBATH MOMEHT COCTaBJICHMS MOCIEAYIOIIEro
3aBEIIAHMS, a TAKXKE €ro (HE)COOTBETCTBUE COBMECTHOMY 3aBellaHuio. Eciau HoBoe
3aBElLIAaHUE, COBEPLICHHOE OJHUM U3 CYIPYIOB, HE COAEPKUT DPACHOPSKECHUSA,
IIPOTUBOpPEYAIIIME COBMECTHOMY 3aBELIAHUIO0, TO IPEACTABIACTCA, YTO HOBOE
3aBELIaHUE HE OTMEHAECT COBMECTHOE 3aBelianue. IIpu sToM, B ciiyyae Hamuyus
OPOTUBOPEYU MBI HE MOXEM TOBOPUTH 00 OJHO3HAYHOM OTMEHE BCETO
COBMECTHOI'O 3aBELIAHUS.

CunraeM BEpHBIM, YUYMTBIBas BO3MOXHOCTb COCTaBlIeHMS B Pocculiickon
denepanyu pa3HOTO THIIA COBMECTHBIX 3aBEIaHUI, HEOOXOAUMOCTH OIPEICTICHHS
MTOCJEACTBAA UCXOI M3 KOHKPETHBIX XAPAKTEPUCTUK COBMECTHOTO 3aBEIAHUS.
Tak, B cilydyae Hajau4us B COBMECTHOM 3aBELIAHWHM aBTOHOMHBIX PaCHOpPSKECHUN
KOKJIOTO M3 CYINPYroB, TO HAJIMYUE IMOCIEAYIOIIUX paCHOpsLKEHH Oyner
OTMEHATH JIMIIb Ty 4YacTb COBMECTHOIO 3aBEIIAHMA, KOTOpas OTHOCHUTCA K
CYIIpYTy, COCTaBUBLIEMY IoOcienytomee 3aBeuianue. OpHako, eciau 3To Oynaer
MOJIeJIb B3aMMHOIO 3aBELIaHUs, K MPUMEpPY, COIJIACHO 3aBELIaHUI0, oOIee
UMYLIECTBO CYIPYIOB IIEPEXOJUT K MEPEKUBILIEMY CYNPYTY, & IIOTOM K TPETBEMY
JUIY, YKa3aHHOMY B 3aBCLIAHUU, TO €CIM [OCJIEAYyIollee 3aBelllaHue
IIPOTUBOPEYUT COBMECTHOMY 3aBELIAHUIO WU OJMH U3 CYIIPYTrOB PELINI OTMEHUTD
CBOE pPACIIOPSDKEHME, CIEAYET IIPU3HATh OTMEHEHHBIM BCE COBMECTHOE 3aBEIIIAHUE
CyIIPYyTOB.

OTtnenpHO 00paTUMCS K CUTYal[MH, KOTJa IPOUCXOAUT OTMEHA COBMECTHOTO
3aBELIAaHUs IIOCIE CMEPTH OJHOTO M3 CYINpPYroB. BO3MOXHOCTB COCTaBJIEHUS
IIOCJICAYIOIIETO 3aBEUIaHUsl U OTMEHBI OJHUM W3 CYIIPYIOM B TOM YHCJE IIOCIE
CMEPTH JIpyroro npeaycMorpera B ad3. 5 m. 4 ct. 1118 'K P®. bonee nmoapoOHBIX
MOJIO’KEHHMI 3aKOHOJATENBbCTBO HE npenycMarpuBaeT. 1loatomy, Ha Ham B3z,
u3ydas JIaHHBIX BONPOC HEOOXOJUMO  YUMTHIBATh OallaHC  HHTEPECOB
CO3aBELIATENIEN U TIOCIIEIHIOI0 BOJIIO YMEPILIETO JIULA.

Tak, ecnu MepeXuBIINN CyNpPyr PElIni OTMEHUTh COBMECTHOE 3aBELIAHHUE
IIOCJIE WCIIOJHEHMS PACIOPSDKEHHMST YMEPILIEro CyIpyra, TO HOBOE 3aBEIAaHME,

IMpoTUBOpPCYAICC COBMCECTHOMY 3aBCHIAHHIO, WM PACIHOPSIKCHHC 00 oTMeHe
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COBMECTHOTO 3aBELIAHUS MOTYT MPEKpalllaTh ACHCTBHE MOJIOKEHUN COBMECTHOTO
3aBEIIAHMS], KOTOPbIE OTHOCSTCS K HACJIEICTBEHHOW Macce MePEeKUBILIET0O CyNpyTa.

B cnyuae, ecnu U0 pemimiio OTMEHUTH 3aBEIIAHHE Cpasy MOCie CMEPTH
CBOEr0 CyIpyra, TO €CTh /10 HEIIOCPEACTBEHHOTO UCIIOJIHEHHSI €r0 paclopsHKEHUH,
TO TMPEANOJaraeTcsi HEBO3MOXXHOCTh W3MEHEHUS WM OTMEHBI PacHopsKEHUN
YMEPILIETO CyIpyra.

ClOKHOCTh B OJTOW CBSI3M TMPEACTABISIOT COBMECTHBIC 3aBelllaHUs,
3aTparuBalolliie BOMPOCHI OOIIEro HMMyIecTBa. B maHHOM ciiydae, ¢ OJHOMU
CTOPOHBI HET BO3MOXKHOCTH YYECTh MHTEPECHl YMEpIIEro Cympyra, a ¢ Apyroi
CTOPOHBI MEPEKUBIINN CYNPYTr BCEe Takke oOianaer nmpaBoM Ha oTMeHy. Ckopee
BCET0, B CIIy4ae mepepacpeiesieHusi OOIIEro UMYIIECTBO, COBMECTHOE 3aBEIIaHUE
OyZleT HEBO3MOXKHO OTMEHUTDH TOCJIE CMEPTU OJHOTO U3 CYNPYTrOB, B MPOTUBHOMN
cliydyae MOXHO Obulo OBl  yTBEpXKIaTh O, HAMpUMeEp, 3JI0YNOTpeOICHUH
paBOM.JIHCTUTYT COBMECTHOTO 3aBEIlaHUs CYNPYroB MOTEPsI Obl CMBICH, €CIU
YCIIOBHO 00I1Ie€ MMYIIECTBO OBLJIO NEPEPACHpPEAEIICHO B HACIEACTBEHHYIO Maccy
yMEPILIETO CyIpyra, a MEepeKHUBIIMM Cympyr IMOcjie €ro CMEepTH OTMEHHI Obl
3aBEIIaHHE.

B nmro6om citydae, peaibHOE MPABOBOE PETYIMPOBAHKE TI0IOOHBIX BOITPOCOB
OyZeT MOHATHO CHavajia Ha MpUMepax Cy/eOHOM MpaKTUKE, a B TMOCIEIYIONIEM U B
3aKOHaX.

OcnapuBaHrue COBMECTHOT'O 3aBEIIaHUsI BBICTYMAET OTIEIbHBIM OJIOKOM B
nanHoM maparpade. [TockosbKy 3aBenianue siBaseTCs OJJHOCTOPOHHEH CAEIKOM, TO
Kak 1 Jr00ast UHasi CJIeIKa OHO MOKET ObITh MPU3HAHO HEACHCTBUTEIHHBIM.

3aBellanusi, Hapymaroume nojoxenus ['K, nenarcs Ha ocnopumsble,
HEJICUCTBUTEIbHBIE B CHJIy MOpPU3HAHUS HMX TaKOM CYIOM, U HHUYTOXHBIE,
HE3aBUCHMO OT IPH3HAHHS 9TOT0 (BaKTa CymIoM ..

[IpaBoM Ha ocmapyWBaHWKM COBMECTHOTO 3aBEIIaHUs CYIPYroB 00JalaioT

0001 M3 CynmpyroB MpH HUX >KU3HMU, POBHO KakK W JIMIlA, YbH MpaBa U UHTEPECHI

**Cobpanue 3akononarenscrea PO, 2001. N 49.Cr. 4552.
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HapyllEHbl 3THM 3aBEIIAHHEM BIIPaBE €ro OCIapUBaTh, OJHAKO TOJBKO IOCIIE
CMEPTH OJHOTO WJIK 000UX CYIIPYTOB.

HenocpencreenHo IPUMEHUTEIIBHO KCOBMECTHBIM 3aBEIIaHUEM
3aKOHOJATENb yKa3aj, YTO OHM YTPAuyMBAET CHIIy B CIIy4ae pacTOp>KEHUs Opaka
WM TIpU3HaHUs Opaka HeIeWCTBUTENIbHBIM KakK J10, TaK U MOCJE CMEPTH OJIHOTO U3
CyNpYyTOB.

PaccmoTpum BapmaHTBl yTpaTbl 3aBEIIAHUEM CHJIbI. 1Ak, COBMECTHOE
3aBEIIaHhe CYMPYTOB MPEKpaIaeT CBOE JEHCTBHE MOCIE pacTopxeHus Opaka,
KOTOPOE MOKET OBITh OCYHIECTBJIEHO KaK B OpraHax 3allCH aKTOB IPaKIaHCKOrO
COCTOSIHUA, TaK W B cyneOHoM mnopsnke. Ilpu 3ToM 3HayeHuWe HMeEeT JIMIIb
npekpaiieHue Opaka 10 CMEpPTH OJHOTOo M3 CynpyroB. Jlpyrum OCHOBaHHEM
ABJIAETCSl MpU3HAHUE Opaka, 3aKIIOYEHHOTO CYNpPYyraMH, KOTOPBIE COBEPIIMIA
COBMECTHOE 3aBCIIAHUE CYNPYroB, HEACHCTBUTENbHBIM.OCHOBaHUS U MOPSIOK
npU3HaHus Opaka HeJAeHUCTBUTEIBHBIM IpeycMoTpeHbl CemMeitHbIM KoaekcoMm PO.
B nanHOM ciyyae, MOMEHT NMPU3HAHUS HENEHCTBUTEIBLHOCTH Opaka HE CBsI3aH C
MOMEHTOM CMEPTHU OJJHOTO UM 0OOUX CYIPYTOB.

B 1ienom coBmecTHOE 3aBelllaHle CYNPYroB MOAUYMHSIETCS OOUUM MpaBUIaM
peryJiMpoBaHusl OJTHOCTOpOHHMX caesiok. Kak ykazano B m. 27 IloctaHoBieHus
[Inenyma BepxoBHoro Cyma P® ot 29.05.2012 N 9"O cyneOHOM mpakTHUKE IO
JleJlaM O HacJEJOBAHWMU' 3aBEIIAHUSI OTHOCSATCS K YHCIY HEICHCTBUTEIBHBIX
BCIICJICTBME HHUYTOXHOCTH TIpH  HecoOmoneHun ycraHoBieHHbix [K PO
TpeOOBaHM: 00JIalaHus TpPaXIaHUHOM, COBEPIIAONIMM 3aBEUIaHUE, B ATOT
MOMEHT JI€€CIIOCOOHOCTHI0 B MOJHOM oObeMe (myHKT 2 crathu 1118 T'K P®D),
HEJIOMYCTUMOCTH COBEPIIICHUS 3aBEIIAHUs Yepe3 MPEACTABUTENS TUO0 ABYMsSI UITU
ooneerpaxaaHamu (myHkTel 3 u 4 cratbu 1118 'K P®), nuceMenHoit popmbl
3aBenranus u ero yaocroBepenus (myHKT 1 cratbu 1124 TK P®), obs3aTensHOTO
MPUCYTCTBUSI CBUJIETENS NPU COCTABJICHUH, MOJANHCAHUU, YJIOCTOBEPEHHUH WIIU
nepeaye 3aBellaHusl HOTApUyCy B CIydasx, IPeIyCMOTPEHHBIX MYHKTOM 3 CTaTbU
1126, mynkrom 2 cratbu 1127 u aG3auem BropbiM nmyHkTa 1 ctateu 1129 'K PO

(myukt 3 crarbu 1124 T'K P®), B apyruxciaydasx, yCTAHOBJIEHHBIX 3aKOHOM.
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Opnnako nannoe IlocranoBnenue Ilnenyma He ObLIIO U3MEHEHO MOCJE BCTYILICHHUS
B CWJIY IOJIO)KCHUM O COBMECTHOM 3aBEUIAHHM, MOITOMY HMEIOTCS HEKOTOPBIE
PACXOXKICHUS C MOJIOKEHUSIMHU 3aKOHA.

[IpuBememM HEKOTOpPBIE MPUMEPHI OCHOPUMOCTH 3aBellaHus. HeBMeHsiemoe
COCTOSIHMM TPaKJIaHWHA, B PE3YJIbTAT€ KOTOPOTrO OH HE MOHMMAaJI 3HAYCHUE CBOUX
JeWCTBUN WJIM HE MOT PYKOBOJUTHh MMHU, Ha MPAKTUKE SBISICTCS HamOoJiee 4acTo
MIPUMEHSAEMBIM OCHOBAaHMEM ISl NPU3HAHUA 3aBCIIAHUSA HEICHCTBUTEIBHBIM.
Yr10o0BI BBIICHHTH OTIAaBaJ JU 3aBelaTellb OTYET CBOMM ACHCTBUSIM Ha MOMEHT
COCTaBJICHHS 3aBEIIaHMsA, HEJOCTAaTOYHO TOJBKO HaJIMYUS CBUACTCIBCKUX
MOKa3aHU, HEOOXOJMMO TakKe IMPOBEJCHHUE IOCMEPTHOM  MCUXOJIOTO-
MICUXUATPUUYECKOM DKCIEPTHU3bl, KOTOpas CIOCOOHAa BBHISIBUTh Y 3aBeIIATElIs
HaJM4yue WIA OTCYTCTBHUE KAaKOTO-JIMOO ICHUXUYECKOTO PaCCTPOICTBA, OLICHUTH
YPOBEHb HAPYIICHUI MHTEIUICKTYaIbHOTO WM (1) BOJIEBOTO XapaKTepa, €CJIM OHU
MMEIOTCS . 3aBemanue OyJeT mMpu3HaHO HUYTOXKHBIM, €CJTM OTCYTCTBYET IOJIIHUCH
XOTs1 Obl OJTHOTO U3 CcymnpyroB. [Ipu 3TOM He OyAeT ABIATHCA CaMOCTOSATEIbHBIM
OCHOBAHUEM Il OCHapuUBaHUsS COBMECTHOTO 3aBEIIaHMUs HapyIICHUE TalHbI
3aBEIIAHUA WM HAUIMYUE ONMKUCKU U IPYTUX HE3HAUMTEIbHBIX HAPYIICHUS MOPSIKA
€ro COCTABJICHUS, TMOJAMUCAHUS WM yAOCTOBEPEHMS, €CIIM CYJIOM YCTaHOBJICHO,
YTO OHU HE BJIUSIOT Ha IOHUMAaHUE BOJICU3BIBIICHUS 3aBEIaTCIs.

Baxkno oOpaTuTh BHUMaHUE Ha TO, YTO HEACHCTBUTEIHHBIM MOXKET OBITH B
LICJIOM 3aBE€IIaHUM MW TOJIbKO OTACIbHBIC €ro II0J0XKEHMS, Kacarolluecs
ONPEACICHHBIX PACHOPSKCHUN. 3aBELIATEIIbHBIE PACTOPSKEHHS, NPU3HAHHBIC
HEJICCTBUTEIbHBIMM, HE 3aTParMBalOT JAPYIyK) 4YacTh COBMECTHOTO 3aBEIIAHUSA
CYIIpyroB, KOTOpas COXPaHSIET CWIIy, €CJIU JICHCTBUTEIbHBIEC 3aBEIIATEIbHBIE
pacopsiKEHUsT TPEANOJOXKUTEILHO ObUTM Obl BKJIIOYEHBI B 3aBellaHUE MpHU
OTCYTCTBUM  HEIACHUCTBUTENIbHBIX. HaclenlHUKM 1O  HEIECWCTBUTEIBHOMY
3aBEUIAHUIO0 HE YTPAuyMBAIOT BO3MOKHOCTh HACJIEAOBAaHUSA IO 3aKOHY WU IO

IPYroMy 3aBEIIAHUIO.

%10 noaroroBke TPaXAAaHCKUX el K cyaeOHoMy paszouparensctBy : I[locranoBnenus [Inenyma BC P® or
24.06.2008 Ne 11 // bronnerens BepxosHoro Cyna P®", N 9, cenrsiops, 2008.

25



Takum 00pa3oM, KaxXIoMy CYINpYry HpeaoCTaBI€HO IIPaBO CBOOOJIHO
OTMEHSTh W HM3MEHATh COBMECTHOE 3aBEIIAHHUE CYIPYTOB JIAXKE IMOCIE€ CMEpPTH
OIHOro "3 HUX. Jlo cMepTH OAHOrO W3 CYNPYroB JIMIA HE OIPAHUYEHBI B
BO3MOYKHOCTH M3MEHEHUS U OTMEHBIL. [Ipu 3TOM, HE MO3BOJISIETCS MEPEKUBIIEMY
CyNpyry MEHSTh MepepaclpeeieHue HAcIeICTBEHHBIX MACC CYIPYTOB, a TaKkKe
3aBELIATEIbHBIC PACIOpSKEHUsT ymepiiero cynpyra. COBMECTHBIE 3aBEIaHUs,
SBJISSICh  OJJHOCTOPOHHEHM CJECNIKOM MOTYT OBITh OCIOPEHBI B CHIIy CBOCH

HHUYTOXKXHOCTH HJIX OCIIOPHUMOCTH.

1.5 CooTHOHIEeHHE COBMECTHOIO 3aBelllaHUA U HaC/JIeACTBEHHOro

JL0rOBOpa € y4YacTUeM Cynpyros

®enepanbHbIM 3akoHOM OT 19.07.2018 N 217-®3"O BHEeceHMU U3MEHEHUM B
CTaThio 256 4acTH MmepBOM M 4YacTh TpeThio ['paxknanckoro koxekca Poccuiickoi
deneparuu’ HapsAly ¢ UHCTUTYTOM COBMECTHOTO 3aBellaHusi ObLI TakKe BBEJCH
VHCTUTYT HACJIEICTBEHHOTO JIOIOBOPA.

B coorBerctBun co cr. 1140.1 'K P® HacmencTtBeHHBIM IOroBOp — 3TO
JIOTOBOP, 3aKJIIFOYEHHBIA C JIOOBIM M3 JIMI, KOTOPhIE MOTYT MPHU3BIBATHCS K
HACJIEIOBAHUIO, U YCJIIOBUS KOTOPOTO ONPEAENSIOT KPYr HACIEAHUKOB U MOPSIIOK
repexojia mpaB Ha UMYIIECTBO HACIEAOAATENS MOCIE €r0 CMEPTH K TEPEKUBIIUM
HACJIENOAATeNsl CTOPOHAaM JOrOBOpa WIM K NEPEKUBIIUM TPETBUM JIMLAM,
KOTOPBIE€ MOTYT MIPU3BIBATHCS K HACIIEIOBAHHUIO.

ITo cyOBEKTHOMY COCTaBY JaHHOTO JIOTOBOPA MPEIyCMOTPEHA BO3MOKHOCTh
MHOKECTBEHHOCTH JIMI] KaK Ha CTOPOHE HACJIEAOJaTesed, TaK U Ha CTOPOHE
Boiroionpuooperareneit. [lpu srom,Ilynkr 5 HoBo# cr. 1140.1 'K P® npsamo
JIOITyCKAaeT MHOXECTBEHHOCTh HAcJenoaarenen s cynpyros. Bompoc o
BO3MOYKHOCTH COBMECTHOI'O Yy4YacTHs B JOTOBOPE MHBIX JHMI[ B KAadeCTBE

o 32
HacJIea0aaTcICu OCTAaBJICH OTKPLITHIM . A BBI60p KOHTPArcHTOB HACJICAOAAaTCIIs B

% ITerpos E.lO. HacnenctBeHHOE NpaBo: MOCTAaTEHHbIN KOMMeHTapuii k ctaThsm 1110 - 1185, 1224 I'pasxkaanckoro
konekca Poccuiickoit ®enepanuu. [OnekTpoHHBII pecypc]. JocTym wu3 cnpaB.- IpaBOBOH  CHUCTEMEI
«KoncynsranTllmocy.
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3aKOHE OTpPaHWYCH JIMIIb Kak "IMOObIe W3 JIMI], KOTOPhIE MOTYT TPHU3BIBATHCA K
HacnenoBanuto (ct. 1116)". B 3aBUCMMOCTH OT TOro Ha KakKuUX CTOpPOHax
BBICTYNIAIOT CyNpyru: o0a Ha CTOPOHE HaclemodaTelds WIH  SBIISISACH
HacleqoAaTeieM W KOHTPAreHTOM — BBIACISIOT JIBa BUJIa HACJEICTBEHHOIO
JIOTOBOpA, a WMEHHO HACJEJACTBEHHBIH JOTOBOP C YyYacTHEM CYIPYroB WIH
HACJISJICTBEHHBIN JIOTOBOP MEXIY CYIpyraMu COOTBETCTBEHHO.

Takum oOpaszoMm, cympyrd BIpaBe M30paTh HE COBMECTHOE 3aBEIaHUE, a
HaCJICJICTBEHHBIN JOroBOp. PaccMOTprM COOTHOIIIEHHE COBMECTHOTO 3aBEIIaHMS U
HACJICJICTBEHHOTO 3aBCIIAHUS MEXKIy CynpyramMu Kak Hawbosnee OJU3KOro K
COBMECTHOMY 3aBEILIaHMUIO.

[Ipexxne Bcero HEOOXOAMMO HAYaTh C MPUPOJBI TAKOTO PACHOPSKEHUS.
Ecnmu coBMecTHOE 3aBellaHuWE SIBIIETCA  OJHOCTOPOHHEM  CAEIKOM, TO
HACJICICTBEHHBI JOTOBOpP — JBYCTOPOHHSISI WJIM MHOTOCTOPOHHSIS chenka. U3
ATOTO BBITEKAET, YTO CYNPYTH, 3aKJIIOUMBIINE HACIEICTBEHHBIN JIOTOBOP CBSI3aHbBI
C €ro YCJIOBUSIMH.

B coorBerctBuu ¢ m. 5 cr. 1140.1 I'K P®, Takoii AOroBop ¢ y4acTuem
CYyNpyroB MOKET OINpPENETATh MOPSAOK Iepexojaa mpaB Ha 00IIee HUMYIIECTBO
CYNPYTrOB U UMYIIECTBO KAXKJIOTO U3 HUX B CIy4ae CMEPTH KaXKIIOTO U3 HUX, B TOM
YHUCJIE HACTYMHUBIIEH OJHOBPEMEHHO, K TEPEXKHUBIIEMY CYNpPYTry WIHM K HHBIM
JUIaM; OTPEIeIISITh UMYIIIECTBO, BXO/IAIIEE B HACIEICTBEHHYIO MacCy KaKJI0ro u3
CYNPYTOB, €CJIM 3TO HE HAPYIIACT MPaB TPETHUX JIMII, a TAKKE MOXKET COJIEPKaTh
WHBIE pACIOPSDKEHHUS] CYNpyroB, B YaCTHOCTU YCIOBHE€ O Ha3HAYCHUU
OyHIeIpUKa3yuKa WIA JYyHIENPUKA3YUKOB, JCHCTBYIOIIUX B Cllydae CMEpTHU
KaXXJIOro W3 CYNpyroB. B ciiydae 3akiIr04eHus TaKOro HACJIEICTBEHHOIO JOTOBOpa
K CympyraMm MpUMEHSIIOTCS MpaBwia o Hacienodatene. CiaeaoBaTenabHO, MPeaIMET
COBMECTHOTO 3aBEIIaHUs U HACIEICTBEHHOTO JOTOBOPA UIECHTUYEH.

Ecnu mpu cocTaBieHHM COBMECTHOTO 3aBEIaHUs HACICIHUKH MOTJIH HE
3HaTh O CBOEM CTaTyce, TO IPU 3aKIOYEHUH HACJEICTBEHHOIO JOTOBOpa
cutyanusi MeHsietcsi. Eciau BeiromonpuoOpeTaTeb Mo JOTOBOPY OTOXKIECTBIISIETCS

C KOHTPareHTOM, TO OH O€3yCIIOBHO OyJeT OCBEIOMJICH O COJICP)KAHHH TaKOW
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caenku. B To ke BpeMs, 3aKOHOM MPETyCMOTPEHA BO3MOXKHOCTH 3aKIIFOUCHHS
TaKOro JIOTOBOPA B MOJIb3Y TPETHETO JINLIA.

YuuThiBas Ha3Hau€HHE HACJIEICTBEHHOrO JOTOBOpPA OIMPEACNsITh KpyT
HACJICMHUKOB W TOPSAOK TIepexoja TpaB Ha HMYIIECTBO, BHIHO, YTO
HACJIEICTBEHHBIN JIOTOBOP, KaK U 3aBElIaHUE, MOXKET ONPEISIUTh JIMIO WIH JIUII,
MOJIYHAIONIMX  MMYIIECTBO  HAcle[oJaTedss B  TMOPSAAKE  YHHUBEPCAIbHOTO
IPaBONPEEMCTBA.

Takoke Kak 1 B COBMECTHOM 3aBEIlIaHUU MPHU 3aKIIIOUEHUH HACJIEICTBEHHOTO
JIOTOBOpa K KOHTPAreHTy MpUMEHsIoTcss mnojioxkenus cr. 1116 'K PD (B
YaCTHOCTH, HAXOJWUTHCS B JKUBBIX WM OBITh 3a4aThiIM HA MOMEHT OTKPBITHS
HaciencTBa). TakuM oOpa3oM, €Ciau Ha3HAYeHHBIA HACIETHUKOM KOHTPAreHT
HACJIEI0AaTeNsl YMUPACT 10 OTKPBITHS HACICACTBA, TO TIPU OTCYTCTBUU YCIOBHS O
MO/IHa3HAYCHUH HACJIEIHUKA T0JIararolascs eMy HAaclIeJICTBEHHAs JIOJIsl I0CTAeTCs
HACJIETHUKAM TI0 3aKOHY.

[IpaBwiio 00 oOs3aTEILHOM J10J€ U 3alpeTe HACIEIOBaHUS HEIOCTONHBIMU
HACJICIHUKAMHU PaCIPOCTPaHSIETCs U Ha HACJIEACTBEHHBIN 1oroBop. OMHAKO B CHITY
JIOTOBOPHOT'O XapakTepa JaHHOW CHEIKH, UMEETCs OCOOCHHOCTh MPUMEHEHUS
JAHHBIX TpaBwi. Bompoc 0 cOOTHOIIEHWH O0A3aTENHCTB KOHTpPAreHTa MpuU
YMEHBIIICHUU TPUYUTAIONIETOCS HACJIEACTBA B CBSI3M C BO3HHUKHOBEHHUEM
HEOOXOJAMMOCTH MPEIOCTaBICHUS 00S3aT€IbHON JOJIM PEIIAeTCs CIETYIOIIUM
oOpa3oM: eclii MpaBO Ha 00SA3aTENbHYIO JIOJI0 B HACJIEACTBE MOSIBUIIOCH MOCIE
3aKJIIOYEHHUS] HACJEICTBEHHOTO JI0rOBOpa, MPETyCMOTPEHHBIE HACIEICTBEHHBIM
JIOTOBOPOM ~ 00s513aTE€NbCTBA  HACJIEOHUKA 1O HACIEACTBEHHOMY JIOTOBOPY
YMEHBIAIOTCA ~ MPOTOPIMOHAIBHO  yYMEHBIICHUI0O  YacTH  HACJENCTBA,
MPUYUTAIONICHCS €My TOCJie YAOBJIETBOPEHUs MpaBa Ha 00s3aTEIbHYIO JOJII0 B
HACJIC/ICTBE.

[Topsimok 3akifOU4eHHUs] M YJOCTOBEPEHUS] JTaHHOTO JIOTOBOpa B IIEJIOM
aHAJIOTMYEH COCTABJICHUIO COBMECTHOIO 3aBEIIaHUsI.

Cnenyer OTMETHTh, YTO B OTJIMYMKM OT COBMECTHOTO 3aBEIIaHUS, TJIC

nocjaeayromee 3aBCIaHue OTMCHACT MPEAbIAYIICC, TO B ClIydac C 3aKIIOUYCHHUEM
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HACJIECTBEHHOIO [JOrOBOpa B OTHOLIEHWM OJHOTO M TOIO K€ MMYILECTBA,
IIPUOPUTET UMEET PaHEe 3aKIFOUCHHBIN.

HacnenctBeHHbIN TO0roBOp yTpauyMBaeT CHITY IO TEM K€ OCHOBAHHUSAM, YTO U
COBMECTHOE 3aBEIIAHHE — PACTOPKEHUE Opaka CynpyroB WM MPU3HAHUS
HEJICHCTBUTEIBHBIM Opaka Cynpyros.

B03MOXHOCTP HM3MEHEHUST M OTMEHBl HACJIEACTBEHHOrO JOTOBOpa
OTJINYAETCS] OT IPAaBWJI, NPUMEHAEMBIX K COBMECTHOMY 3aBellaHuto. I'maBHoe
OTJINYME COCTOUT B TOM, YTO M3MEHEHHE WM PACTOPKEHUE JOTOBOPA BO3MOXKHO
TOJIBKO IPU KUA3HU CTOPOH. Taxkxke, B JTAHHOM Cilydae, MOCIEAYIONIEe 3aBEIIaHne
HUKaK HE OTMEHSET WM HW3MEHSAET paHEEe COBEPIICHHBIM HACIEICTBEHHBIN
JIOTOBOP, @ OTKa3 CyIpyraMH OT HAcJeICTBEHHOTO JOrOBOpa BJIEYET 0OSI3aHHOCTH
II0 BO3MEIICHUIO YOBITKOB JpPYrMM CTOpOHaM JOrosopa. bomee Toro,
HACJICCTBEHHBIM JOTrOBOP TAKXKE OTMEHAET PAHEE COBEPILIEHHOE COBMECTHOE
3aBEIIAHNE CYNPYIOB, & B CIIy4ae COCTABJICHUS HECKOJIBKUX HAaCIEACTBEHHBIX
JIOTOBOPOB MO ITOBOAY OJHOTO M TOTO K€ MMYLIECTBA, HO C PA3HBIMHU JIMIAMU
IPUMEHATCS TOT JOrOBOp, KOTOPBIM coBepuieH paHee. COOTHOCS IO CHIIE
COBMECTHOE 3aBEUIAHWE M HACIJIECICTBEHHBIM JOTOBOpP, MOYKHO OTMETHUTBH, YTO
IPUOPUTET OYAET OTAABATHCA MOCIEAHEMY.

Takum 00pa3zom, MpaBOBOE PETYIUPOBAHUWE COBMECTHOIO 3aBEIIAHUS U
HACJIECTBEHHOIO JOTOBOpa BO MHOIOM CXO0XH, HO HMEIOT pPsAI CBOUX
O0COOEHHOCTEH, BBI3BAHHBIX, B MEPBYIO OU€pEeb, PA3IUYMEM B CBOCH MPaBOBOM
npupone. HexoTopele aBTOpPpI BECbMa TOYHO OINPEAECIWUIN HACIEICTBEHHbBIN
JIOTOBOP KaK «3aBEIIAaHHE C OrOBOPKOM O BO3MEILIEHWU YOBITKOB Ha Cciyyai

0TMGHI)I))33.

8 ITerpos E.lO. HacnenctBeHHOE npaBo: NOCTAaTEHHbIN KOMMeHTapuii k ctaThsim 1110 - 1185, 1224 I'pasxkaanckoro
konekca Poccuiickoit ®enepanuu. [OnekTpoHHBII pecypc]. JocTym wu3 cnpaB.- IpaBOBOH  CHUCTEMEI
«KoncynsranTllmocy.
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2. 3apyGexXHbIii ONBIT NMPAaBOBOr0 PeryJUpoBaHUSA COBMECTHOIO
3aBelllaHMUs CyNpyroB

2.1 O0uasn XxapaKTepuCTUKA HACJIeACTBEHHOT0 MpaBa 3a pyo6exoM

HacnencrBeHHoe mpaBo CTpaH pa3/IMYHBIX MPABOBBIX CEMEN CTPOUTCS Ha
OoOlMX MPUHIMIAX BO3MOXKHOCTH HACJEAOBaHHUS Kak IO 3aKOHY, TaK M IO
3aBEIIAHNIO, MPUYEM MPUOPUTET OTAAECTCS HACJIEJAOBAHHUIO 110 3aBELIAHMIO,
MIOCKOJIBKY HACIIEJOBAHHE I10 3aKOHY MPOUCXOAUT JUIIb MPHU OTCYTCTBUHU
3aBellaHus. B pa3auuHBIX NpPaBOMOPSAIKAX 3aKperyieHbl OOIIMe MPUHIIMIIGL:
CBOOO/IBI BOJIM HaclenoAaTeNs, o0sa3aTeIbHOM JOJIM, UHCTUTYThl BBIMOPOYHOTO
HACJIEJICTBA Y HEIOCTOMHBIX HACIEAHUKOB U MHOTHE JIPYTHE.

MupoBbie MPaBOBbIE CEMbU TPAAUIIMOHHO ACISATCSA HA ABE OOJBIINE TPYIIIbI
KOHTUHEHTAJbHYI0O W aHIJIOCAKCOHCKYIO CHCTEMBI TMpaBa (KOTOPYIO TaKke
HA3bIBAIOT AaHIJIO-aMEPUKAHCKOM WM cucTeMor obmiero mnpaBa). K mepBoi
OTHOCSITCSI CTpaHbl KOHTUHEHTaIbHOW EBpOMBI M MHBIE CTpaHbl, BKItouas Poccuro,
a Ko BTOpoil Takue ctpanbl kak AHrnus, Kanaga, CILIA u psg npyrux rocynapcrs.

XapakTepusysl HacJIeJCTBEHHOE MTPaBo B CTpaHaX KOHTUHEHTAJIBHOIO MpaBa,
cleayeT OTMETUTb, 4YTO OHO TIEPEHSI0 MHOTME MHCTUTYThl PHUMCKOTO
HACJIE/ICTBEHHOTO TIPABO C Y4ETOM CBOMX HAIIMOHATBHBIX OCOOCHHOCTEH .

[IpaBoBOE peryianpoBaHHe HACJIEACTBEHHOTO IMpaBa 3a pyOekoM, B LEJIOM,
OCYIIECTBIISICTCS. COOTBETCTBYIOIIMMH HOPMaMH KOJU(DHUIIMPOBAHHBIX aKTOB,
Hanpumep, B ABctpuu — Beeobmmii ['paxknanckuit Konekc ABctpuu ot 1 uroHs
1811 roma, BcrynuBmuid B cuiny ¢ | suBaps 1812 roma (c U3MEHEHUAMH U
nonosHeHusMu) (maparpader 532-824), B Benrpum — pasmen ['paxkmaaHckoro
Konexkca Benrepckoit PecnyOmuku 1959 r., B I'epmanum — I'epmaHckoe
rpaxaanckoe ynoxenue 1896 roga (kuura V «HacneacTtBeHHOE MpaBoy);3aKoH O

3aBemanusx 1837 r. (AHrmus)

34qepeMHLIX I'. I'. HacnexcrBenHoe mpaBo Poccuu : yueOHuK aist MaructpoB [Dnektponsslid pecype] / I'. T.
UepeMHBIX. 2-e H3I. M. : U3 narenbcTBO IOpaiir, 2015. Pexum JIOCTyTIA:
https://studme.org/32869/pravo/nasledstvennoe_pravo rossii.
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[Ipu perymupoBaHWUM HACJIEICTBEHHBIX OTHOIICHHM, MPUMEHSIOTCS TaKXKe
HEKOTOpblE HOPMATHBHBIE aKTbl, JCHCTBYIOIIMX HapsAAy ¢ [ 'pakmaHCKUM
KojekcoM. B Benrpum, Hanpumep, 3to 3akoH 1974 roga o 6pake, ceMbe U OTNEKe
(c m3m. u gom.), 3akoH 1991 roga o Hotapuycax; [Ipukaz Munuctpa KOctuiun
1984 roga «O HOTapHuycax U HEKOTOPBIX BUAAX HOTAPUAIBHOTO l'IpOI/IBBOI[CTBa>>35.

B oOmiem cucreme npasa HapsiAy ¢ 3aKOHAMU TaKKe aKTUBHO PUMEHSIOTCS
u cyneOHble npeneaeHTsl. Hanpumep, cynebubM npenenenToMm Bepmonrta 1866 .
no geny [oymanporuBCraddopn Obuta BBeleHa BO3MOXKHOCTb COBEPIIEHUS
YCTHOTO 3aBEIAHHS PH HAIIMYHH OHOTO CBH/ICTEIIS .,

BwmecTte ¢ TeM, B cTpaHax poMaHO-T€pMaHCKOIO IIpaBa U B CTpaHax OOILIETro
IpaBa UMEIOTCSI CYIIECTBEHHBIE Pa3INuHsl, TOMUMO UCTOYHUKOB PETYIUPOBAHMUS.

Bo-niepBbIX, B cTpaHax 0oOILEro rnpasa HacleyeMoe UMYIIECTBO MEPEXOIUT
K HAacJIEAHUKOM 4Yepe3 JMYHOTO IMPEICTAaBUTENs, a HE HEMOCPEICTBEHHO, KaK 3TO
MPUHATO B KOHTUHEHTAIBHOM cucTeMe MpaBa. Takol mpeacTaBUTENh HA3HAYACTCS
CyIOM W Ha3bIBacTca aaMuHucTparopoMm (Administrator). Takxke cymiecTByer
BO3MOKHOCTh Ha3HAYEHUS TAKOTO PACIIOPSIAUTENSI CAMUM HacCJel0aTesIeM MyTeM
€ro yKazaHus B 3aBElIaHMH. B JaHHOM ciydae pacnopsauTeldb HMEHYETCs
ncronantenem(Executor)”.

PaccmoTpeHHbie  BBIIIE  PACTIOPSAUTENIM  YIPABJISIOT — HACIEACTBEHHOM
Maccoil Ha TpaBax JIOBEPUTEILHOrO COOCTBEHHHMKA (trustee): OmpeaessoT
HACJIEICTBEHHYIO MaccCy, YAOBJIETBOPSAIOT MPETEH3UU KPEIUTOPOB, BEAYT HHbBIE
Jiena, pacpeiessiioT HacaeACTBO MEX/ly HacJIeTHUKaMHU.

Bo-BTOpBIX, OTIAMYaeTcs W  XapaKTepUCTHKa Tpollecca  MPUHATHS
HaciencTa. Tak, B cTpaHax KOHTUHEHTAJIBLHOTO MIpaBa HACIEOBAaHUE TOHUMAETCS
KAaK YHHBEpPCAJbHOE MPABONPEEMCTBO, HO MOJEIH MPUOOPETEHUS OTIUYAKOTCS

BHYTpH KaXJ0il cTpaHbl. [lepexom mpaB M 0O0sS3aHHOCTEH MO HUMYIIECTBY K

353ayp MawmenoB OOmias XapakTepUCTHKA HACIEICTBEHHOTO IpaBa [DJeKTpoHHBIH pecypc| Pexum nocryna:
https.//www.researchgate.net/publication/339711779 Obsaa harakteristika nasledstvennogo_prava.

*[[ur. moJohn Ritchie What Is a Will? [Dnexrponnsiipecypc] // Virginia Law Review. Vol. 49, No. 4, A
Symposium in Honor of Dean F. D. G. Ribble. 1963. Pexxum moctyna: https:.//www.jstor.org/stable/1071091read-
now=1& seq=3#metadata info_tab_contents.

373ayp Mawmenos Yka3.cou.
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HACJIETHUKY CBSA3aH C HEOOXOJMMOCTHIO BBIPAKEHUSI UM CBOEU BOJIM HA MPUHSTHE
HACJIE/ICTBA MIIA HA OTKA3 OT HEro™.

Crioco0 BbIpaK€HMsI BOJM HacleJHUKAa B BUJEC INPUHATUS HACIEICTBA
NPUCYL 3aKOHOJATENbCTBY PpaHuuu. B naHHOM ciyyae NPUHATHE HACIIEICTBA
SBJIIETCS TPAaBOM, a HE OOSA3aHHOCTBIO HACJIEJHUKA, a IOCJIEACTBUS IPUHATHUSA
HACJIEICTBA HACTYIIAIOT CO JHS €r0 OTKPBITHS.

Cucrema oTpeueHusi OT HaclieACTBa NpuMeHseTcss B ['epmanun u SAnonun.
Cornacio § 1942 TI'epmanckoro rpaxaaHckoro yioxenus (mainee - [TY)
HACJIEICTBO MEPEXOIUT K MPU3BAHHOMY HACIIEJHUKY C COXPAaHEHUEM 3a HUM IIpaBa
OTKa3aThbCsl OT HACIEACTBA; €CIM B TEYEHHE YCTAHOBJIECHHOI'O 3aKOHOM CpOKa
HACJICHHUK HE OTKA3aJCs OT HACTIEACTBA, OHO CYMTACTCS PHHSTHIM .

JlokTprHa cTpaH OOLIEro mpaBa MCXOJIUT M3 TOTO, YTO MPHU HACIEIOBAHUU
UMEET MECTO HMCYE3HOBEHHME HOPUAMYECKOW JIMYHOCTH YMEPUIETrO W JIMKBUAALMSA
€ro MMYILECTBA; MPU 3TOM OCYIIECTBIIIETCS cOOp MPUUHUTAIOIIMXCS €My JOJTOB,
OIUIaTa €ro JOJTOB, MOTAllIEHUE €ro HAJOrOBBIX M MHBIX 00s3aHHOCTEW. [pyrumu
CIIOBAMH HACJIEAHHKH IOMy4YaioT IPaBo Ha YHCTHIT ocTaTok (netestate)®.

B-TpeTpux, 4TO BBITEKAET W3 NPEIBLAYLIMX IOJOXKEHHUM, OTIMYAETCd U
00BbEM HAaCJEICTBEHHOM MacChl: HACJEIHUK MOJydyaeT M IpaBa U OOS3aHHOCTH
7100 TOJILKO TMpaBa.

B-uerBepThiX, wuMeroTca paznumuus 0o  ¢opme  3aBemanHui.  Ilo
3aKOHOJATEIbCTBY ~ KOHTMHEHTAJIBHOIO  IpaBa  4Yalle  BCEro  BO3MOYKHO
UCIIOJIb30BAaHUE  pa3IMYHBIX  (OpM  3aBElIAaHUsA, BKIOYasg YCTHYIO U
coOctBeHHOpyuHyto. Tak, § 2247 ITY npenycmaTpuBaeT BO3MOKHOCTh
COOCTBEHHOPYYHOr0 3aBelfanms . HampoTu, B 06meM npase, AHIIHH,

HampuMep, MNpPeaycMOTpeHa JIMIlb OJHa (opMa 3aBellaHusT — MNUCHBMEHHAs U

% Cm. mozp.: AGpamenkos M.C., Uyryros I1.B. Hacieacreernroe npaso / Ots. pex. B.A. Benos. M.: FOpaiir, 2013.
C. 390 - 395.

¥ A6pamenxoB M.C., Bimrkos O.E. Mojenun nproOpeTeHus HACIEACTBA B HACICICTBEHHOM MPAaBE 3apyOeKHBIX
cTpaH [DnexTpoHHbIH pecypc] // HacnmencrBennoe mpaso. 2017. N 1. Jloctynm u3 cmpaB.- NpaBOBOW CHCTEMBbI
«KoncynsranTllmocy.

0 Tam xe.

“ar paknaHckoe ynokeHue [epmannu: BBomHbIi 3akoH K I'paxaaHckoMy yloxeHWio. 4-e u3l., Iepepad.
[Onexrponnslii pecype]: M.: MadoTtpornk Meaua, 2015. C. VIII - XIX, 1 - 715. Joctyn u3 cnpas.- NpaBOBOH
cuctembl «KoncynbranTtllntocy.
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YAOCTOBEPEHHAsI COOTBETCTBYIOIIUMH JIULIAMHU (HOTAPUYCOM, CBHUJICTEIISIMU U TaK
najee).

Taxxke nmerorcs 6ojiee MEJIKUE OTJIUYNS MEXIY 3aKOHOAATEILCTBOM CTpaH
Pa3HBIX MPABOBBIX CEMEU M KaXJbIX CTpaH B OTJIEJIbHOCTH, HAIPUMEDP, BO3PACT, C
KOTOPOTO MO>KHO COCTaBUTH 3aBEIIIaHUE.

B menom, naBas XapakTEpUCTHKY HACJIEICTBEHHOI'O MpaBa B 3apyOeKHBIX
CTpaHaX MOXKHO OTMETHUThb, YTO HUMEETCSI MHOXECTBO TOYEK COMNPUKOCHOBEHHUSI.
Jlaxxe B cTpaHax pa3IMYHBIX MPABOBBIX CEMEH cojiepKaTcs OOIIHMe MPUHIIMIIBLI 1
WHCTUTYTHI HACIIEJICTBEHHOTO IMpaBa, KOTOPhIE JI0Ka3aJld CBOIO HEOOXOAUMOCTh U
abpdexTrBHOCTE. B TO ke Bpemss HMEIOTCS UM OTJIMYMS, BBI3BAHHBIC KaK
OOBEKTHUBHBIM pa3IMYMeM CHUCTEM IIpaBa, K TaKUM MOXXHO OTHECTH, HampuMmep,
paziuude B MCTOYHMKAX [MPABOBOTO PETYJIUPOBAHUSA, TaK W KOHKPETHBIM
pa3MuMsaM  JaXKe BHYTPH OJHOW IIPaBOBOM CEMbBH, HaNpHUMEpP, CIIOCOOBI
pacnopsbKEHUsT UMYIIECTBOM Ha Cliydaid CMEPTH WJIM BO3PACT, C JIOCTH)KEHHUEM
KOTOPOT'0 BO3HUKAET MPABO HA COCTABJICHUE 3aBEIIAHUS.

JlaHHBIE OTJIMYMSI BBI3BaHBI B IEPBYIO OYEpElb MCTOPUEH CTAaHOBJICHUS
HACJICJICTBEHHOTO MTpaBa B KOHKPETHOM MECTE, a TaK)Ke MOTPEOHOCTH KOHKPETHOTO
obmecTBa. B HacTosmmii MOMEHT HEOOXOIUMO M3y4aTh CYIIECTBYIOIIUE TTPUEMBI
pPEryJIMPOBaHMUSl COOTBETCTBYIOIIMX OTHOIIEHUM B Pa3IMUHBIX CTpaHax s
MOCJEAYIONIET0 HCIOJIb30BaHUSI Haubojee JydlinX M3 HUX B HAIMOHAJIHLHOM

3aKOHOOATCIbCTBC.

2.2 JloHdaTHMe COBMECTHOrO 3aBelllaHUsl B 3aKOHOJATeJbCTBEe

pPa3/IMYHbIX CTPAH

I'paxxnanckoe VYnoxenue ['epmannn (manee — I['TY) sBusiercss mepBbIM
3aKOHOJIATENIbHBIM aKTOM, KOTOPBIN JE€TAJbHO YPETYIUPOBAI BOIPOC COBMECTHBIX
3aBeniaHuii. B nanbHelieM AaHHBIE TOJOKEHHUS ObUIM WUMILIEMEHTHUPOBAHBI B
3aKOHOJIATENILCTBO HMHBIX €BPOIEWCKHI CcTpaH. lIpuBeneM mnpumepsl JeraibHbIX

OHpCJ]CJIeHI/Iﬁ COBMCCTHOTI'O 3aBCIIAHHA B PA3JIMYHBIX CTpaHaX.
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B I'epMannu UHCTUTYT COBMECTHOTO 3aBEIIAHUS PETYIUPYETCS pa3eaom 8
I[TY. OnHako B HEM OTCYTCTBYET JIETATHHOE OTPE/EICHIE TAKOTO 3aBEIIaHMs, HO
yKa3aHo, 4YTO OHO MOXET OBITh COCTaBJIEHO TOJBKO Cymnpyramu. B pokTpune
aBTOPHI BBIICTISIOT TPU BapraHTa TAKOTO 3aBEIIAHUS:

1) OJIHOBPEMEHHOE COBMECTHOE 3aBeIlIaHKe
(dasgleichzeitigeodergemeinschaftlicheTestament), coJiep>KaHHe KOTOPOTO
COCTABJISIFOT PACTIOPSKEHUS 3aBelIaTesiel, He COrIaCOBAHHBIC MEXTY COOOM;

2) B3auMHOE coBMecTHoe 3aBemanue (dasgegenseitige (reziproke)
gemeinschaftlicheTestament), pacrmopsokeHUST KOTOPOTO  HOCAT — B3aWMHBIH
xapaktep (T.e. cIelaHbl B MOJB3y APYr JApyra), HO MOTYT OBbITb CBOOOJHO
MU3MEHEHBI KaXK]IbIM U3 CYNPYTOB;

3) B3aumMO3aBHCHMOE COBMeECTHOE 3aBemianue (das (korrespektive)
gemeinschaftlicheTestament), pacnopskeHUsT KOTOPOTO  HOCST — B3aMMHBIN
XapaKkTep U JEHCTBUTEIHLHOCTH PACTIOPSHKEHUN OJHOTO U3 CYNPYrOB 3aBHCHUT OT
JNEUCTBUTEIBHOCTH PACIIOPSIKEHUN z[pyroro)42.

I[Ipu »tomM, B I'epmMaHum  TPE3IOMHUPYETCS  B3aUMOCBA3AHHOCTD
PACIIOPSDKEHMI CYIIPYTOB B CHITY 3aKOHA .

Cornacuo ct. 5.43 I'paxxmanckoro kojekca JlutoBckuii Pecnybmuku, 1mop
COBMECTHBIM 3aBEl[aHUEM MOHMMAETCS 3aBEIllaHHe, KOTOPOE COBEPIIECHO TOJIHKO
CyIpyraMi U B KOTOPOM CYIIPYTH JAPYT Apyra Ha3HA4YarOT HACICTHUKAMH ITOCIIE
CBOEH CMEPTH, B TOM YHCJI€ B OTHOIICHUH YacTH 00I1el COOCTBEHHOCTH CYIIPYTOB,
KOTOpass  HACJEeIyeTCs  TEpPSKHBIIMM  CYNpPyroM, KpoOMe  HaclleJJOBaHUS
005132 TEIbHOM OJIM HHBIMH HACIICIHUKAMHA

ITynkt 1 ct. 89 3akoHa O HacleAOBAaHUM DCTOHHUM ONEPUPYET MOHATHEM
B3aMMHOC 3aBEIIIaHUE ¥ TIOHMMAET 10T HUM 3aBEIlaHKue, KOTOPOE CYIPYTH JEIal0T

COBMCCTHO, U B KOTOPOM OHH HA3HAYANOT APYI Apyra B3aMMHBIMU HACJICAHUKAMU

“2AKTyasbHBIE BONPOCH HACIEACTBEHHOTO Tpasa [dnekrponnsiii pecype] / 10.5. Tonrano, I1.B. KpaureHHHHAKOB,
N.B. MuponoB u np.; nmoxa pen. [1.B. Kpamenunnukosa. M.: Craryt, 2016. JlocTymn u3 crpas.- MpaBOBOW CUCTEMBI
«Koncynsrantllmocy.

43 I'paxnanckoe ynoxeHue ['epmanum: BBonHblid 3akoH k ['pakpanckoMy ynoxeHuro. 4-e u3n., nepepal.
[Onexrponnslit pecype]: M.: MadoTtpornk Meaua, 2015. C. VIII - XIX, 1 - 715. Joctyn u3 cnpas.- NpaBOBOH
cuctemsl «KoncynbsranTlLmocy.

“r paxngaHckuii koaekc JIutoBckoM pecmyOnuku  [DnektpoHHeld  pecypc] Pexum goctyma:  https.//e-
seimas.Irs.It/portal/legal Act/It/ TAD/TAIS.245495.
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an00 JeNarT JApyrue paclopsDKEHUS B OTHOIIEHWW HACJEACTBA HA Cloydal
cMepTH™.

Cornacno ct. 604 I'K JIuTBBI 3aBeIIaHuE, B KOTOPOM B BHJIE OJHOTO OOIIIETO
aKTa JIBO€ WM 0oJiee JIWIl B3aMMHO Ha3HAYAIOT ceOs HACJICTHUKAMHU OJHWH TIOCIIEe
JIPYTOT0, HA3BIBACTCS B3AHMHBIM .,

[IpeneaenTHOoe MpaBO CTaJ0 MPU3HABaTH COBMECTHbIE (B3aUMHBIC)
saperanns emte B 18 Beke® . OOmas cucTeMa mpasa OnepupyeT ABYMs MOACIAMH
COBMECTHOTO 3aBelIaHus: 0011ee 3aBenanrue U B3aumMHoe. OCOOEHHOCTBIO 00IIETro
3aBELIAHUSI  SIBJSIETCSI ABTOHOMHOCTh  PACHOPSDKEHUH UM, COOTBETCTBEHHO,
BO3MOXXHOCTh HX O€CHpPENSTCTBEHHOW OTMEHbI WJIM W3MEHEHUs 0e3 IpuaaHus
HEJICHCTBUTEILHOCTU BCETO 3aBellaHus. HampoTuB, mpH B3aMMHOM 3aBELIaHUU
CYNpPYTH CBSI3aHbl PACIOPSHKEHUSIMU JPYT JIpyra U B CIydae OTMEHBI OJHUM M3
CYIPYrOB 3aBEIATEIbHOTO PACIIOPSKEHUS COBMECTHOE 3aBEIIAHIE TEPSIET CHITy .

Tak, B mrare Jxopmxus, CIIA, npegycmorpensl 06a 3ty Buaa. llepsoe
MpenoiiaraeT 3aBelllaHMs, KOTOpbIE COBEpIIAIOTCS JABYMs WM OoJee
3aBelaTeNIIMU U CBSI3aHbI C Mepeaadeii COOCTBEHHOCTH KaXKJ0To 3aBelaTelis, T.¢.
KaXXJIbI HaclieIoAaTe b BOILJIOIAET CBOIO BOJIFO CAMOCTOSTENbHO. JlaHHas MoJienb
CX0’a C OJHOBPEMEHHBIM COBMECTHBIM 3aBellaHueMm B ['epmanun. Bropon Bun
MpeanosjaraeT 3aBellaHus JBYX WIM OoJjiee 3aBemiaresiel, KOTOpPhIE COAepIKaT
B3aHMHBIC PACIIOPSKCHHS COOCTBEHHOCTBIO KaKJOT0 3aBEIIATENIS .

Taxxe BBIACAIOT TaK HA3bIBACMBIC 3CPKAJIBHBIC 3aBCHIAHUA, KOTOPEIC

NpeaACTaBIAIOT co00OM caMOCTOSITEILHBIC 3aBCIIaHUA OTACJIBHBIX JIUI], B TOM YHCJIC

“33aK0H 0 HacyIe[OBaHIH B ICTOHMH [DeKTpoHHKIT pecype] Pexum nocryma: http://jus.ee/news/1/1639/-/4/.

4 I'paxnmanckuii  3axkoH  JlaTBuiickod  pecryOnuku — [DNeKTpoHHBIM — pecypc] Pexumm  mgocryma:
http://www.pravo.lv/likumi/05 2 gz.html.

“"Liew Y K. Explaining the Mutual Wills Doctrine [ 9nextponssiiipecype] // Current Issues in Succession Law / Ed.
by B. Hacker, Ch. Mitchel. Bloomsbury Publishing, 2016. Ch. 5. Pexumaocrymna:
https:.//poseidon01.ssrn.com/delivery.php?l D=92710312600800209009902711708109501111803303004201004312
209207903006411609409111901002600501701300600505507012210111500910009205506603106100212712412
012308509308911600400805700008510510202512406512307109812112508209307701302711808912209911006
8027022092& EXT=pdf.

“8 Joint or Mutual Wills// Harvard Law Review, Vol. 61, No. 4. 1948. p. 677.

9 Kpamenunuukos I1.B. Hacrencrennoe npaso (Bkimouast HacneCTBEHHbIE (POH/IbI, HACIEICTBEHHBIE JOTOBOPHI
Y COBMECTHBIE 3aBelIanus). 4-e u3l., nepepad. u gon. [InekTpoHHbIN pecype]: Mocksa: Craryt, 2019. Joctyn u3
crpas.- mpaBoBoi cucteMsl «KoHcynbranTIImocy.
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CYIIpYyroB, KOTOpPbIE HMMEIT WACHTHYHOE COJEP)KAHHE, HO HE CBA3aHBI
OrPaHMYCHHSMH IO OJHOCTOPOHHEMY OTKA3y MM OTMEHE ..

JlaTh nerajqibHOE ONpe/esieHne COBMECTHBIX 3aBEIIaHUI B CTpaHax 0OILero
PaBoO JIOCTATOYHO CJIOKHO, TOCKOJIBKY OHO BBICTPAWBAETCS Yalle BCErO UCXOA U3
CyIeOHBIX IPELEeACHTOB , a HEe MyTeM MPSIMOT0 YKA3aHHUS B 3aKOHE.

[Ipu 3TOM, CIEAYET OTMETHUTH, UTO B HEKOTOPBIX MPABOMOPAIKAX KaK CTPaH
KOHTUHEHTAJbHOI'O IIpaBa, TaK U CTPaH OOILEro npasa, BO3MOKHOCTb COCTaBJICHUS
COBMECTHOT'O 3aBEIIAHUS BOBCE HE mpenycMorpeHa. Tak, cT. 968 ['paxxkmanckoro
Koaekca DpaHIMK 3aKpEIUSIeT, YTO 3aBeIlaHue HE MOXKET OBITh CIETaHO B OJHOM
aKTe JIBYMs WJIM HECKOJbKHUMH JIMIIAMH KaK B MOJb3y TPETbHX JUL, TaK U B
KA4eCTBE COBMECTHOTO B3AHMHOTO PACIIOPSIKCHHIS .

Tem He MmeHee, nmeercs cyneOHas NPAKTUKA, COMVIACHO KOTOPOM Takue
3aBEIIAHNE MOYKHO MPU3HATH IEUCTBUTEIBHBIMU IIPH CICIYIOIINX YCIOBHSIX:

1) ocHOBHOE yClOBHE — pPACIOPSHKEHUS OPOPMIISIFOTCS OJHUM aKTOM C
JBYMSI TIOJIMUCSIMU;

2) IOTOJHUTEIBHOE YCIOBUE — COBMECTHBIN aKT BBIPA)KaeT OOLIYIO BOJIIO
000HX 3aBelareici.

BMmecre ¢ tem KaccanmoHHbIM Cyq Ipy3HaBaj JACHCTBUTEIIBHBIMU HAXKE
TaKU€  3aBElaHus, KOTOPbIE MMEIT  TOXAECTBEHHbIE  (POPMYIMPOBKU
COCTABJICHHbIE Ha OJHOM JIMCTE, HO (PAKTUYECKH OTACIMMBIX B CBA3U C HAJTMYUEM
€AVMHOJIUYHON MOAINMCH IOCIHE KaXI0I0 TEKCTA; 3aBEUIaHUM, pErlaMeHTHPYIOLIUX
TMOPSIOK HACIICOBAHMS 0GOMX CYIIPYrOB MPH HAIMYHH OAMHACH OJHOr0 >,

B cr. 669 I'paxnanckoro konekca Mcemanum npegycmorpeHo: "JlBa wim
Oosee U@ HE MOTYT COCTAaBUTH 3aBEIIaHWE COBMECTHO UM B OAHOM U TOM XKe

AOKYMCHTC, HC3aBUCHUMO OT TOro, ACJIIAOT 3TO OHH II0 CBOCH B3aMMHOM BBIT'OAC

OBy apumn C.JI. JloroBop ¢ mokoiinnkoM. Pedopma HacmeacTBeHHOro npasa Poccuu i 3apyOeKHbIit OnbIT // 3aKOH.
2017.N 6.C. 34.

*ICym. Hanpumep, Dufour v Pereira, Re Goodchild [1996] 1 WLR, Healey v Brown [2002] EWHC Ch 1405.
®2OCHOBBI HACIIEICTBEHHOTO npaBa Poccun, I'epmannu, @panunu [Dnexrponssiii pecype] / 10.b. 'onrano, K.A.
Muxanes, E.}O. IlerpoB n np.; moxn obm.pen. E.JO. IlerpoBa. M.: Craryr, 2015. JocTyn u3 crnpaB.- IpaBoBOH
cuctemsl «KoncynpranTlLmocy.

53BotcapeBa, A. B. CoBmecTHOe 3aBel[aHUE CYNPYroB Kak HOBBII MHCTUTYT POCCHICKOTO 3aKOHO/ATeNbCTBa / A. B.
BokapeBa. [OnekTpoHHBI pecypc] /" Momonoit  ywensrii. 2019. Ne 51 (289). Pexum nocryna:
https://moluch.ru/archive/289/65379/.
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WM B mONB3y Tperhux mmn">. Ha TeppHTOpHH MOCTCOBETCKOrO MPOCTPAHCTBA
COBMECTHBIC 3aBellaHusa 3anpeuieHsl B Kupruszum, Moigose, Tamxukucrane,
Kazaxcrane, Pecny6nuke benapych, Y30ekucrane.

PaccmMoTpeB moaxoAsl K OMNPENENCHUI0 COBMECTHOTO  3aBEllaHus,
CTAHOBUTCS SICHO, UTO KaXkJasi CTpaHa BKJIAJIBIBAECT PA3JIMYHBIN CMBICI B JaHHBIN
TepMuH. He BaaBascp B TOHKOCTM TNI€PEBOJA, BHUJIHO, YTO B psie CTpaH
UCIIOJB3YeTCsl OOLMUA TEPMHUH [JIE ONPEACIICHUS. BO3MOXXHOCTH COCTABJICHUS
COBMECTHOTO 3aBeliaHusi (Hampumep, [‘epmanusi), B JApyrux e HUMEIOTCS
OT/ICJIbHBIC CIEHHUAJIBHBIE TEPMHUHBI, 0003HAYAIONINE PA3IMYHbIC BUJIBI JTAHHOTO
uncturyta (Hanpumep, CIIIA), a B TpeTbUX CTpaHaxX M BOBCE MPEIAyCMOTpPEHA
TOJIBKO OJIHA MOJEJIb COBMECTHOTO 3aBEIIaHMS WJIM Takas BO3MOXKHOCTb HE
MpeayCMOTpPEHA U BOBCE.

[IpyHIMOMATBHBIE PA3JIMYUS B PETYIUPOBAHUH HAXOAST CBOE BBIPAXKEHUE U
B CYOBEKTHOM cocTaBe. B cTpaHax KOHTHHEHTAJIBHOTO IIpaBa COCTaBISAThH
COBMECTHOE 3aBEIIaHUE MOTYT MPEUMYIIECTBEHHO TOJILKO CYNPYTU WM 3aKOHHBIE
mapTHEPBI ", B TO BPeMs KaK B CTPAHAX aHITIO-CAKCOHCKON CHCTEMBI JAHHBIH KPYT
ABJIsIeTCA 00Jiee IMUPOKUM U BKIIIOUYAET B ¢€0sl HE TOJIBKO CYNPYTOB.

Kak Oputo BugHO ©3 OOImIEH XapaKTepUCTHKH HACIEICTBEHHO IIpaBa,
OTJIMYAKOTCS U UCTOYHUKU 3aKPEIJIEHUS COOTBETCTBYIOIIUX HOPM, KaK U CTENEHb
JieTaau3aluy PeryaIupoBaHus.

Taxke, mgake u3 OOIIEro TOHATHS COBMECTHBIX 3aBCIIaHUM, CIIEIyeT
HaJM4yue pa3iuduil B coAepKaHuM, (OpMe U BO3MOKHOCTH OTMEHBI U U3MEHEHUS
TaKuX 3aBellaHui, HO 00 ATOM MOWAET peub HUXKE.

Takum 00pa3oM, MOXXHO OTMETHUTb, YTO OTHOIIEHHUS CTPaH JOCTATOYHO
CUJILHO Pa3HUTHCS B MOHUMAHUM MHCTUTYTa COBMECTHOTO 3aBEIIAHUS U B €O
HeoOxoaumoctu B npuHnune. B camoit ['epmanuu npu paspabotke ['TY Benmach

AKTUBHAA IOJICMUKA O BKIIFOYCHUH COOTBCTCTBYIOIIHUX MOJI0XKEHUN B YIIOKCHHUC. A

* Tpaxnanckmii xomexc Mcmammu (CodigoCivil). Kumra 3. Pasgen 3: O npaBompeeMCTBe, 3aBEIIAHHH U
HacJeJ0BaHuu. [DNeKTpoHHbIH pecypc] Pexxnm nocryma: https://4ru.es.

C 1 asrycra 2001 r. B Iepmanmum BcTynua B cwiry 3akoH "O BHeOpauHbIX mapTHepcTBax'
(Lebenspartnerschaftsgesetz), KkOTOpbIii TpenOCTaBMI  BO3MOXHOCTH  OJHOINOJBIM HapaM  BCTyHaTh B
3apernCTPUPOBAHHOE ITAPTHEPCTBO, KOTOPOE 110 CBOMM MPABOBBIM ITOCIIEICTBUSIM aHAJIOTUYHO OpaKy.
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nepBasi KOMHUCCHUSI BOBCE OTBEpIJIa 3Ty HJICH0, 0XapaKTEPU30BaB €€ KaK '"HESICHBIM

o 56
IMPOMCIKYTOYHBIM BaApHAHT MCIKAY HACJIICACTBCHHBIM JOT'OBOPOM U SaBCI_HaHI/ICM" .

2.3 ®opma U coAepKaHHE COBMECTHOTO 3aBellaHUsA CyNpPyroB B

PAa3/IMYHBIX ITIPABOBbIX CEMbAX

MO>XHO BBIIETUTH JIBA OCHOBHBIX YCIIOBHSI JEHCTBUTEIBHOCTH 3aBEILIAHHUS.
BHyTpeHHEe yclIoBHE 3TO 3aKOHHOCTh COACPIKaHUs BOJIM, @ BHEIIHEE 3aKIII0YAETCS
B COOJIIOZICHUH YCTAaHOBJICHHON ()OPMBI COBEPILICHUS TAKOTO 3aBEIIAHNUA.

KacarenpHo (bopMbI COBMECTHBIX 3aBEIaHAN 3apy0OexkHoe
3aKOHOJATEIBCTBO IpEeAyCMaTpuBaeT ciuexnyromue wmoxenu. B JluToBckoi
pecnyOJIMKe TakKoe 3aBEIIaHHME MOXET OBbITh COCTABJIEHO TOJBKO B BHJE
opuMaTbHOTO 3aBElIaHUs, T.€. B NMUCBMEHHOW (opMme, B JBYX 3K3EMILIApax,
HOJIMCAaHHOE OOOMMHU CyHpyraMHM, U 3aBEPEHHBIH YHNOJHOMOYEHHBIM JIMIIOM.
JlaHHOE MpaBMIO BBITEKAaeT u3 cr. 5.28, 5.44 T'K JIP*. B memom B crpaHax
KOHTHHEHTAJbHOT'O MpaBa COBMECTHOE 3aBEIIAHUE COCTABISAETCS B HOTapHUAIBHON
dopme (Dctorns, Yrpanna™, AsepOaiipkaH u ap.).

B T'epmanuu mnpeaycMOTpeHbl pa3iMYHbIE BapHaHThl  COCTABJICHUS
COBMECTHOI'O 3aBelllaHusA. Tak, CyIIEeCTBYET BO3MOYKHOCTb COCTABJICHHSI TAKOTO
3aBCIIAHUA 10 TMpaBUJIaM [UJI1 COCTABJICHUS 3aBCIIAHUKA B YpPE3BbIYAMHBIX
0OCTOSITEICTBAX, AAXKE CCIIM OHH OTHOCATCS JIMIIb K OZHOMY H3 CympyroB™.
Takoe 3aBemianue no npasuiam § 2249, 2250 I'TY MoxHO coBeplIuTh 10O B

MPUCYTCTBUM OyproMucTpa OOIIMHBI U JBYX HE3aWHTEPECOBAHHBIX CBUJETENSAX B

MUCbMEHHOW (opMme, TMb0 YCTHO B TPUCYTCTBUU Tpex cBuuereneil. Taxoke,

% AKTyanbHBIC BOIIPOCHI HACIEICTBEHHOTO mpasa [dmextporbiii pecype] / F0.B. Tonrano, I1.B. KpalreHHHHHKOB,
N.B. MuponoB u np.; mox pen. [1.B. Kpamenunnukosa. M.: Ctaryt, 2016. JlocTymn u3 crpas.- MpaBOBOW CUCTEMBI
«Koncynbrantllntocy.

*Tpaxnanckmii  kogekc JIMTOBCKOW —pecry6imknm  [DmeKkTpoHHBI pecype] Pexum mocryma:  https://e-
seimas.Irs.It/portal/legal Act/It/TAD/TAIS.245495.

% 3akoH 0 Hac/IeOBaHMK B ICTOHMH [ DIEKTPOHHEIH pecype] Pexum gocryna: http:/jus.ee/news/1/1639/-/4/.

% I'paxpanckuil xogekc Yxkpaunsl oT 16.01.2003 Ne 435-1V. [Onextponnslii pecypc] Pexum pocryna:
https://zakon.rada.gov.ua.

60 I'paxknanckoe ynoxenue I'epmannu: BBonHbI 3ak0oH K ['pakjanckoMy yiokeHHI0. 4-€ u31l., nepepal.
[Onexrponnstii pecypce]: M.: MudoTtporuk Menua, 2015. C. VIII - XIX, 1 - 715. loctyn U3 crpas.- paBoBOii
cuctemsl «KoncynasranTlLmocy.

38



['paxmanckum  YnoxxkenueM — I'epMaHMu  NpeaycMOTpEHAa  BO3MOXKHOCTH
COCTaBJICHHUS] COOCTBEHHOPYYHOI'O COBMECTHOTO 3aBeIllaHusi CynpyroB. st aToro
JIOCTAaTOYHO TOTO, YTOOBl OJMH U3 CYNPYrOoB COCTaBUJI 3aBEIllaHUE B
IpeIyCMOTPEHHON Qopme, a Apyroil cympyr coOCTBEHHOPYYHO TOAMKCAT
COBMECTHOE 3asiBiicHHE. Cymnpyr, CTaBAIIMKA CBOKO MOJIHKCH, JOJKEH MPHU 3TOM
yKa3aTh aTy (4UCII0, MECSI] U TOJ1) U MECTO COBEPIICHUS TIOJIIUCH.

Cnenyer OTMETUTh, YTO BO3MOXHOCTb COCTaBJIEHHS COBMECTHOI'O
3aBEIIaHMs CYyNpPYroB B MPOCTOM MUCBMEHHOM (opMe MojBepraercs B HEMEIKON
JuTepaType BIOJAHE OOOCHOBAaHHON KPUTHUKE, IMIOCKOJbKY "MHHUMAJIbHbBIC
TpeOoBanusi K (Qopme, ycraHoBieHHble § 2267 ITY, u MakcUMalbHbIC
NOCNIEACTBUSl  KacaTelNbHO  CBSI3aHHOCTU  IEpPEeXMBIIEro  cympyra (paHee
C/ICTTAHHBIMHU PACTIOPSKEHISIMI) HE COOTBETCTBYIOT JIPYT APYTY .

PaccMOTpeB 3aKOHOJATENBCTBO OTIEIBHBIX IITATOB, a TAaKXe W3y4UB
JOKTPUHY HACJIECTBEHHOr0 IpaBa BenukoOpuTaHuu, Mbl IPULIUIA K BBIBOAY, YTO
B CTpaHax OOWNIero MpaBa OTCYTCTBYIOT Kakue-IuOO CIEelHAIbHbIE YKa3aHUs
OTHOCHUTENIBHO (DOPMBI COBMECTHOI'O 3aBELIAHUS CYIPYTOB, 3a HCKIIOYEHUEM
HaJIMYUM TOANUCU OOOMX HWJIM TOPsIMOrO BBIpaKE€HUs BOJaU oOoux. B menowm,
HEOOXOJMMO OTMETHUTh, UTO B CTpaHaxX OOIIEro MpaBa JIOMYCKAETCS COBEPIICHUE
3aBCIIAHUSA B NPUCYTCTBUU JBYX cBuAerener. [I0CKONIbKY B aHIVIOCAKCOHCKOU
NpaBOBOM  CHUCTEME  HOTapuUallbHOE  3aBepeHue He  obnajaer  Takou
YAOCTOBEPSIIOLIEH CUJION, KaK B CTPaHAX KOHTUHEHTAJIBLHOTO npaBaBZ.

Takum 00pa3oM, o 001IEMY IPABUIIY B CTPAHAX KOHTUHEHTAJIbHOTO MpaBa
COBMECTHBIE 3aBEIIAHMS CYNPYrOB COCTAaBJSIOTCS B NUCBMEHHO (QopMe U
IPAKTHYECKU BCErJa TpeOYIOT COOTBETCTBYIOLIETO YIOCTOBEPEHUS, B TO K€ BpeMs
B ps€ CTpaH NPEeayCMOTPEH ILTopaiu3M (OpMbl 3aBElIaHUsl C MPaBOM BbIOOpa

OI[HOﬁ Hn3 HHX. OI(HaI(O, 10 HAamMCMy MHCHHIO, COCTABJICHUC IMMCbMCHHOI'O

81 OCHOBBI HACITEICTBEHHOTO npasa Poccun, I'epmannn, @pannun [Inexkrponnsiii pecypce] / 10.b. T'onrano, K.A.
Muxanes, E.O. ITerpoB u ap.; nox obur.pexn. E.JO. ITerposa. M.: Craryr, 2015. locTyn u3 cipas.- NpaBOBOH
cuctemsl «KoncynabpranTlLmocy.

%2 Kocrukosa I'.B. HHCTHTYT COBMECTHOTO 3aBEIaHMsl B POCCHHCKOM M 3apybeskHoM npase // Horapuyc. 2019. N 7.
C. 28.
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3aBEIIAHMS C HOTAapHAJIBbHBIM YIOCTOBEPEHUEM SIBISIETCS €IMHCTBEHHO BEPHBIM,
ITOCKOJIBKY TOJIBKO HO ITO3BOJIUT B IOJDKHOM CTENEHU ITPOBEPUTH BOJIIO CTOPOH.

A B cTpaHax oO1Iero mpaBa U BOBCE OTCYTCTBYET JACTAIbHOE PErYIUPOBaHUE
(GOpMBI COBMECTHBIX 3aBEIIAHUIl CYNPYTrOB M K HHM MPUMEHSIOTCA OoOIue
MTOJIOKEHUS O 3aBEIIAHUH.

Jlanee HEOOXOIMMO TEPEUTH K COJIEPKATEIbHOM 4YacTH COBMECTHBIX
3aBELIAHNN PA3JIMYHBIX CTPaH.

B JlutBe coaepkaHuME COBMECTHOTO 3aBEIIAHUS  MPOSABISIETCA B
BO3MOYKHOCTH  3aBellaTh HMYLIECTBO IIEPEXKUBIIEMY CYOpPYry, Y4YUThIBas
TpeboBanust 00 oOs3arensHOM none (ct. 5.43 I'K JIP), ompenenuth oO1iero
HacJEeIHMKAa Ha Cclydald CMEPTH MEPEKUBIIErO  CYNpyra, YCTaHOBUTH
3aBEIIATeNIbHbIN OTKa3 WIH Mepeaadyd UMYIIECTBO OOIIECTBEHHO MOJIE3HBIX IEJISIX
KAaK B OTHOLICHWM YaCTH, TAK U B OTHOLIEHUH BCETO MMYILECTBA CYNpyros (5.45
'K HP)63. B 3akoHomaTenbCcTBE OCTOHMM HApAAy C YKA3aHHBIMH BBIIIE
BO3MOKHOCTSIMA ~ PAacCIOpPSDKEHHE HMYIIECTBA, TAaKKE MPEIyCMOTPEHO IIpaBa
CYIpyra 3aBemaTh HMYIIECTBO TPETheMy JIHILY .

Cornacuno ['paxxmanckoMy ynokeHUI0 ['epmMaHuu Cynpyru MOTyT Ha3Ha4yaTh
JIpyr Apyra HacJeJIHUKaMU; YKa3bIBaTh, YTO MOCIIE CMEPTHU MEPEKUBILIErO CyIpyra
MMYILECTBO MEPEHAET TPEThEMY JIMLY (B3aMMHOE Ha3HAYEHUE), P ITOM, €CJIH B
3aBEHIAHUHM HE YKa3aHO WHOE, TO MNPE3IOMUPYETCS, UTO TaKOE TPEThE JIMIIO
NOJIY4YarOT BCIO HACJIEICTBEHHYIO MAacCy; YKa3blBaTh MHBIEC PACHOPSIKEHUS, KpOMeE
Ha3HaueHus HacineaHukoB. IIpu atom, B I'TY oTCyTrcTByIOT 3ampersl Ha nady
ONMpENENCHHBIX BUJIOM PpACIOPSIKEHUH Ha Cciayyadl CMEpTH, a 3HayuT
HacJIeJoJlaTed CBOOOJHBI B 3TOM Bompoce. Takke, OHM HE OTpaHUuYEHBl B
UCIIOJIb30BAaHUE M OOUIMX TIOJIOKEHUH HACJIEeICTBEHHOrO IIpaBa, TaKHUe Kak

3aBeNIaTeILHBIN OTKa3 U T.1I.

63 o o o

I'parknanckuii koneke JInroBekoit pecyoianku [DnekTpoHHBIN pecypc] Peskum mocrtyma: https://e-
seimas.Irs.It/portal/legal Act/It' TAD/TAIS.245495.
**3aKkoH 0 Hac/eOBAHMHI B ICTOHMH [DIEKTPOHHEIH pecype] Pexum goctyna: http:/jus.ee/news/1/1639/-/4/.
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B HEKOTOpbIX CTpaHax CYNpPYrd, COCTABJSAS COBMECTHOE 3aBEIAHUE MOTYT
PACIIOPSIKATHCS TOTBKO OOIIMM MMYIIECTBOM . [IpH 9TOM MPH CMEPTH OIHOTO H3
CYNpYroB €ro J0js B 00IIeM MMYIIECTBE MOCTYMaeT B COCTaB HACJEACTBA, a B
clly4ae OJJHOBPEMEHHOM CMEPTH CyNpPYIrOB IPEANonaraeTcs, 4To A0JU KaKJI0TO U3
CYINIPYTOB paclpeiesiioTCsl B COCTAaB HACIECTBA KaXKO0TO U3 HUX.

Takum 00pa3oM, B 3aKOHOJATENBbCTBE 3apyOCKHBIX CTpaH MPEIyCMOTPEH
JOCTATOYHO HIMPOKHM MEpeYeHb TOTrO, YTO MOXHO YyKa3blBaTb B COBMECTHOM
3aBemianu. OCHOBHOE pa3ju4Khe COCTOMT B TOM, KOMY HAacieIoAaTelid MOTYT
3aBEIIaTh CBOE MMYLIECTBY (ApYyr APYry WM TPETHUM JIMLAM), a TaKXe Kakoe

KOHKPETHO UMYILIECTBO MOKET ObITh MPEIMETOM 3aBelllanus (0011ee UK JINYHOE).

2.4 BOl'lpOCbl HU3MEHCHHA, OTMECHbI U OCIIapUBAHHA COBMECTHOI'O

3aBC€IldHUA CYIIPYroB HAa IpUMepe OTAC/IbHBIX CTPAH

Kak yxe ObUIO OTMEYEHO BBIIIE, UMEIOTCS PAa3INYHbIE BUABI COBMECTHOTO
3aBEIIAHMS CYIIPYIOB, KOTOPBIE ONPEAEISAIOT BO3MOXKHOCTh U3MEHEHUS, OTMEHBI U
NPU3HAHUS HENCUCTBUTENbHBIM 3aBEIIaHUd. B OJAHMX cTpaHax 3TH MOJAENU
cocyulecTBytoT BMecte (I'epmanusi, AHrnus), a B Apyrux cAeliaH BHIOOP B MOJIb3Y
onHoro u3 Hux (JlatBus, Ykpauna u mip.).

OCHOBHOE OTIIMYME ITUX MOJEJEHN 3aKII0YAETCS B HAUIMYNH WA OTCYTCTBUH
CBS3M MEXIY paclopsDKEHMSIMU Hacienojareneil. B ciiydae, korgja cOBMECTHOE
3aBEIIaHNE UMEET aBTOHOMHBIE PACIIOPSKEHHSI, TO TAKOE 3aBEIIAHNUE MOXKET ObITh
M3MEHEHO M OTMEHEHO B Jt00oe Bpems. [Ipu 3ToM, Kaaplii U3 CyNpyroB MOKET
pacnopsKaTbCs TOJIBKO CBOEM 4YacThIO 3aBELIAaHUsA, a HE JPYyroro cympyra.
3aBelanusi, KOTOPbIE COCTOAT U3 B3aWMOCBSI3aHHBIX PACHOPSKEHUN CYyNPYTroOB, IO
o01ieMy MpaBuily, MOTYT OBITh OTMEHEHBI TOJIBKO B TE€UEHHE >KU3HH CYINPYTOB
IIyTEM I0JIa4M COOTBETCTBYIOLIETO 3asBJIEHUSA. B TakoM ciydae OTMEHE MOAJIEKUT

BCC 3aBCIIaHHUC IIOJIHOCTBIO. OTtMmeHa 3aBemiaHusl IIOCJC CMCPTHU OJHOI'0 U3

65I'pa>+<,£|,ch141/117| KoaeKc YKpauHbl oT 16.01.2003 Ne 435-1V. [DneKTpoHHbIN pecypc] Pexxum goctyna:
https://zakon.rada.gov.ua.
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CYIIPYTOB KakK MpaBWJIO 3ampelieHa, Ho ObIBaloT uckimodeHus. [lomumo storo, B
HEKOTOPBIX IOPUCIMKLMUAX COBEPIICHUE B3aWMHOIO 3aBCIIAHMS HAKJIAJAbIBACT
ONPECIICHHBIC OIPAaHWYEHUS Ha PACHOPSIKEHHsS HMMYILIECTBOM IIpU KU3HU. B
YKpanHe Ha 3aBCIIAHHOE MMYIIECTBO HAKJIANBIBACTCA 3allpET HAa OTYYXKICHUE
HOTApHycoM ™. 3aBellaHHOE MMYIIECTBO B AHNIMM  NEpeNaeTcs B
KOHCTPYKTHUBHBII TPaCT.

HaunOosiee spKO ONMCaHHBIN BBILIE MOAXO K PErYIMPOBAHUIO COBMECTHBIX
3aBEIIAHMM IIPEACTABICH B HEMELKOM 3aKOHOJATENbCTBE. B wyacTHOCcTH, Tak
YKa3aHO, YTO B3aUMOCBSI3aHHOE 3aBCIAHME SBJISETCS TAKOBBIM HE TOJBKO, TZIE
IIPUCYTCTBYIOT TAaKUE€ pACHOPSIKEHUS, B OTHOLIEHUWM KOTOPBIX  MOYKHO
IPEIOJIOKNTh, YTO PAacHOPsHDKEHUE OAHOIO Cylpyra He Obuio Obl caenaHo 0e3
pacnopspKeHUs Apyroro, HO Takke M Te, IAe YIPYTH 3aBeIlaroT Apyr ApYyry Jnbo
KOTJja OJMH U3 CYIIPYTOB COBEPILIAET MPENOCTABICHUE APYrOMY U B OTHOLICHUU
IIPUHABIIETO  [PEIOCTABIICHUE  IIEPEXKUBILETO  CyIpyra  OCYILIECTBIIIETCA
pacnopspkeHHe B IOJIb3y JIMI@, COCTOSIIET0 B POJICTBE WM B  OJM3KHX
OTHOILEHUSX C IPYTUM CYIIPYI'OM.

IIpouecc OTMEHBI B3aUMOCBS3aHHOTO 3aBEILAHMS OCYLIECTBIISETCS TOJIBKO
IpU HOTAPUAJIBHOM YJOCTOBEPEHUHM U HE MOXKET ObITh OTMEHEHO WJIM M3MEHEHO
ITOCJIEAYIOIIUM JINYHBIM 3aBELIaHUEM.

HenelcTBUTENPHOCTh  3aBEMIAHUSI 10 HEMELKOMY 3aKOHOIATEIBCTBY
CBSI3BIBAIOT B MEPBYIO OYepelb C MpekpaiieHueM Opaka. IIpu sTtom, ecnu uHble
3aBEIIATENIbHbIE PACIOPSDKEHUS B OTHOLIEHUM CYNpYroB OyAyT CUHMTAaThCs
HEJICHCTBUTEIBHBIMU 10 00JIee MMPOKOMY CIIMUCKY OCHOBaHWH, BKIIOYAsl HAIMYUE
IIPEANOCHUIOK Ul pa3BoAa IIepel CMEPTbIO, TO B OTHOLIEHHH COBMECTHOTO
3aBELIAHUs 3TOT IIEPEUYEHD YKE.

JInToBCKOE 3aKOHOAATEIBCTBO IpeaycMaTpUuBaeT AHAJIOTUYHbIE
OCOOCHHOCTH NpEKpalleHHsi COBMECTHOTo 3aBelnanus. Kaxnplil cynpyr nmeer

npaBo OO0 OTKPBLITUA HACICACTBA OTMCHHUTL 3aBCIIAHUC B TOM JKC IIOPAAKC, B

66I’pa>+<,£|,ch141/117| KoaeKc YKpauHbl oT 16.01.2003 Ne 435-1V. [DneKTpoHHbIN pecypc] Pexxum goctyna:
https://zakon.rada.gov.ua.
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KOTOPOM OHO OBLIO COCTaBJIEHO, MPU 3TOM YacCTh 3aBELAHUs, OTHOCALIASCS K
BOJIEU3BSBICHUIO JIPYrOr0 Cymnpyra, Takxke yTrpauuBaeT cuiry. COBMeECTHbIE
3aBElIaHUs HE MOTYT OBITb OTO3BaHbl WJIM HM3MEHEHbl IIyTEM COBEPILEHUS
OOBIYHBIX 3aBemaHui. Takke, COBMECTHOE 3aBeIIaHUE TPEKPAIaeT CBOE ACHCTBUE
B CIydasx pacropxkenus Opaka’. Crates 5.49 HpsMO 3aKperuisieT 3amper Ha
OTMEHY MJIM U3MEHEHUsI COBMECTHOTO 3aBEIIAHMsI OJTHUM CYIIPYTOM IIOCJE CMEPTH
BTOPOTO, OJTHAKO MMEETCA BO3MOKHOCTb OTKAa3aTbCA OT HACJIEACTBA M IOJYYUTh
IIPaBO COCTABUTh HOBOE 3aBEIIAHUE I10 CBOEMY YCMOTPEHHUIO B OTHOILIEHUH CBOETO
MMyIIecTBa .

HanpaBneHHOCT HA 3alIMTY IpaB YMEPIIETO IEPBBIM CYIIPYra BBIPaKaeTCs
U B 3aKOHOJATEJILCTBE YKpauHbl. |'paknaHCKUM KOIEKC YKpauHbl CONEPKUT
3alpeT Ha OT3bIB 3aBELIAHUS IOCJIE€ CMEPTH OJHOIO M3 cynpyroB (m. 4 crt. 1243
I'paxxnanckoro xoxekca Ykpaunsl). [Ipu Ku3HM KEHbl U MyXa KaKAbIH U3 HHUX
MIMEET IIPaBO OTKA3aThCs OT COBMECTHOTO 3aBEIIAHMS .

He cmoTps Ha TO, 4TO MO 00IIEMY MpaBUIy B CTpaHaX KOHTHHEHTAJIBHOIO
[IpaBa MPEIYCMOTPEH 3aIlpeT HAa U3MEHEHHE M OTMEHY COBMECTHBIX 3aBCIIaHUMN
IIOCJIE CMEPTH OJHOIO W3 CyNPYroB, B PSAAE CTPAaH OTCYTCTBYET TaKOW IPSAMOU
3alper, HalpuMep, B 3aKOHOAATENIbCTBE ODCTOHMM 3alpeT Ha IOCIEIYIOLIYIO
OTMEHY IIPEAYCMOTPEH TOJIBKO B CIIy4ae, €CIU BO B3aMMHOM 3aBEIIAHUU CYIIPYTOB
YCTAHOBJIEHO, YTO B CJy4ae CMEpPTH MEPEKUBLIEIO CyNpyra OCTaBIIEECS IMOCIIE
HEro HACJIEACTBEHHOE UMYLIECTBO IIEPEXOIUT K TPEThEMY JIUILY, TO IEPEKUBIINN
Cynpyr, NpPHUHSBIIMM HACJIEACTBO, HE BIPABE HU3MEHATb 3TO B3aAUMHOE
3aBEMIATEIbHOE PACIIOPSKEHNE CYTIPYTOB U J€JaTh HA ClIydall CBOEW CMEPTH WHBIE
pacropspkernst (11. 2 ¢T. 90 3aKoHa 0 HACIICAOBAHUE JCTOHHK) .

B crpanax o01iero npaBa NpUCyTCTBYET CXOXKEE PEryJIUpOBaHUE, HO MOTYT

OpUCyTCTBOBaTh cBoUM ocoOeHHocTH. Tak, Komekcom mrara Jkopmxus o

o7 Kpamennnnukos [1.B. HaceactBennoe npaso (Bxitogas HacnencTBeHHBIE (DOHIBI, HACIEACTBEHHBIE JOTOBOPHI
Y COBMECTHBIC 3aBelianus). 4-e u3a., nepepad. u gom. [DnexkTpoHHbI pecype]: Mocksa: Craryt, 2019. loctym u3
cIpaB.- IpaBoBoi cucteMbl «KoncynbTanTIlmocy.

I'paknanckuii  konekc JIuroBckoit pecrnyOmuku [DnektpoHHeld  pecypc] Pexum nmocryma:  https://e-
seimas.Irs.|t/portal/legal Act/It' TAD/TAIS.245495.
69I'pa>+<,£|,aHCI<1/117| KoaeKc YKkpauHbl oT 16.01.2003 Ne 435-1V. [Dn1eKTpoHHbIN pecypc] Pexxum gocTyna:
https://zakon.rada.gov.ua.
"0 3akom 0 HaceOBaHMK B IcTOHMH [ DIEKTPOHHEIH pecype] Pexum gocryna: http:/jus.ee/news/1/1639/-/4/.
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3aBemanugax (1998 r.)OTmMeHa COBMECTHOTO HWJIM B3aMMHOTO 3aBEIAaHUS MOXKET
OBITh OCYIIECTBJIICHA TaKWM K€ 00pa3oMm, Kak W Apyrue 3aBemianus. OTmeHa
BOJICU3BSBIICHUS OJHOTO W3 3aBEIIATEICH B TaKMX 3aBCIIAHUSIX HE aHHYJIUPYET
BOJICU3bsBIICHUE Jpyrux 3asemiateneit (§ 53-4-33). CnemyeTr OTMETUTH, 4YTO
Konekc JIxopmkuu HE MPeaycCMaTpUBaeT MCKIIOUCHUH M3 3TOTO MpaBHIA M JUIS
B3aMMHBIX 3aBernanuii. Kpome toro, coBMectHoie 3aBemnianusa B CIIIA He co3mator
MPE3yMIIUKA TOTO, YTO JIOTOBOPOM 3aBeIlaTellb HE MOXKET OTMEHUTH JCHCTBUE
PACIIOPSDKEHUS IMYIECTBOM, YKA3aHHOTO B 3aBEIAHIN .

Takum 006pa3oM, MOKHO OTMETHTh, YTO OOIIAsl XapaKTEPUCTHKA OCHOBAHHMA
OTMEHBI, U3MEHEHUS WU TIPU3HAHUS HEACHUCTBUTEIIHPHBIM COBMECTHBIX 3aBEIIAHHM
3a pyOe)oM JIOCTATOYHO CXO0’Ka U 3aBUCHUT OT CYIIHOCTH, KOTOPYIO 3aKOHO/ATEIb
BKJIAJIBIBAET B CaM WHCTUTYT COBMECTHOTO 3aBelIaHus. B Tex ciydasx, Koria OHO
paccMaTpuBaeTcs MPOCTO KaK OJWH U3BUJIAOM pACHOPSDKEHHM, TO HWMeEeTCs
NIMPOKUM  TEpedYeHb  OCHOBAaHWM Uil  Pa3lIMYHBIX  «IIPeoOpa3OBaHUI»
COCTABJICHHOTO COBMECTHOTO 3aBEIIaHHs. B Tex ke MpaBOMOpsAIKax, TIe
COBMECTHOE 3aBEIIaHhEe PACCMATPUBAETCS KaK CJIeJKa, OCHOBAHHAS Ha JIMYHOM

XapakTepe, MepeueHb TAKUX OCHOBAHUW OTPAaHUYEH, a MPOLeAypa YCIOKHEHA.

71

KpaweHnHHMKoB M.B. HacneactseHHOe npaBo (BKtoyas HacneacTBeHHble GoHAbI, HAacNeACTBEHHbIE JOTOBOPbI U
COBMeECTHble 3aBellaHua). 4-e u3a., nepepab. u gon. [DNeKTpoHHbIN pecypc): Mocksa: CtatyT, 2019. JocTyn U3
cnpas.- NpaBoBoi cuctembl « KoHcynbTaHTAOCY.
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3AK/IIOYEHHUE

B HacTosimuii MOMEHT TPOXOAUT pedOPMUPOBAHUE TPAXKTAHCKOTO
3aKOHOJIaTEIBCTBA, KOTOPOE HE MPOXOJAUT CTOPOHOM M BOMPOCHI HACJIEACTBEHHOIO
npasa.

C 1 wrong 2019 roma mosBWICS HOBBIM BUJ 3aBEIaHUSI — COBMECTHOE
3aBelllaHue CynpyroB. JlaHHBIM MHCTUTYT HE ABJISETCS HOBBIM Ha MUPOBOM apeHe,
OJIHAKO B paMKaX OT€YECTBEHHOTO 3aKOHOAATEIHCTBA OH BBI3BIBAET Psil BOIIPOCOB.

3aBelanue BOOOIIIE- 9TO CpouHas OJTHOCTOPOHHSIA cJlIeTIKa,
MIPEACTABIISIONIAs COOOM JTMYHOE PACIOPSDKEHHE JEECIOCOOHOTO TpakIaHWHA Ha
Cllyyaid CMEpPTH IO MOBOJY €ro UMYIIECTBEHHBIX MpaB M 00S3aHHOCTEH, B TOM
gucjIe TeX, KOTOpble MOTYT BO3HHMKHYTh B OyaylieM, H IOJJjexarias
HOTapUaJIbHOMY YJOCTOBEPEHHUIO JIMOO K MPUPABHEHHBIM K TAKOBBIM.

B Hacrosmem wuccienoBaHHMM ObUT PacCMOTPEH HMHCTUTYT COBMECTHOTO
3aBElIaHUsI CYIIPYroB, €ro MpaBoBas XapaKTEPUCTUKA, OCOOCHHOCTU COCTABJICHUS,
COJICp>KaHMsl, UBMEHEHHUSI U OTMEHBI, a TaK)Ke OBbLIO MPOBEACHO CPaBHEHHE C €IIe
OJHAM HOBILIECTBOM HacJeACTBEHHOro mnpaBa Poccuiickon @enepanun —
HACJIEJICTBEHHBIM J0T0BOpOM. Hapsigy ¢ poccHiiCKUM 3aKOHOJATEIbCTBOM OBLIN
M3y4YE€Hbl OCHOBHBIC TIOJIOKEHMS PEryJUpOBaHUS HMHCTUTYTa COBMECTHOTO
3aBeIIaHus 3a PyOeIKOM.

NHCTUTYT COBMECTHOIO 3aBEIlaHUS B II€JIOM COOTHOCUTCS C OOIIUMU
MOJIOKCHHUSIMU O 3aBEIIaHUH, XOTh B C ONPEASICHHBIMU OCOOCHHOCTSIMU.

[Ipexxne Bcero cieayeT OTMETUTh, YTO IaHHBIM UHCTUTYT HE MTPOTHUBOPEUUT
JUYHOMY XapakTepy 3aBelllaHusi, a Takke NP €ero COBEPIICHUH HE
OrpaHUYMBacTCsA CBOOOJIA 3aBEIaHMSA W TPUHIMI TalHBI 3aBElIaHUsI, KaK 3TOTO
oracajauch MHOTHE TTPaBOBE/IbI.

[To mpaBoBOM NpUPOAE COBMECTHOE 3aBEIIaHME KaK M TPaJUIIMOHHOE
3aBelIaHUE OTHOCHUTCS K OJHOCTOPOHHUM CJI€JIKaM, MOCKOJbKY HE CMOTps Ha
COIIACOBAHME BOJIb HACJIEAOAATEIEH, 3TOr0 HEAOCTATOYHO JISI MPU3HAHUS €r0
JIOTOBOPOM, BEAb B TAaKOM CJIyda€ HE BO3HHUKAET HAJIMYKME B3aMMHBIX IMpPaB U

00513aHHOCTEN.
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3a pyOexoM U B JOKTPUHE BBIJCISIIOT 3 OCHOBHBIX MOJEIHA COBMECTHOTO
3aBCIIaHUS:

° OnHOBpeMEHHOE 3aBellaHve. B paMkax JaHHOW MOJENM Jivila JAar0T
CaMOCTOSITEJIbHBIE PACIIOPSDKEHUS, HO B eIMHOM JIokyMeHTe. [Ipu aTom, 1ro6oit 13
HHMX MO’KET BHECTH U3MEHEHHS JT100 BOBCE OTMEHUTE CBOIO YacCTh 3aBEIl[aHMS.

° B3auMHOe 3aBemiaHue, MpEaNojaraer, 4YTo JIMIA 3aBEIIalOT CBOU
1paBa U 00s3aHHOCTH APYT APYTY.

° B3anMo3aBrcuMoe 3aBElIaHUE — 3TO 3aBELIAHUSA, KOTOPOE COJIECPIKUT
B3aMO3aBHUCUMBIE PACHOpsDKeHUsA. TO €CTh Takue pachopsKEHUs, KOTOPBIE
3aBUCAT B TOM YHCJI€ OT BOJIM BTOPOTO JIMIIAa M HA000pOT. Takue 3aBeniaHnusi MOTYT
OBITh U3MEHEHBI JIUIIb B IEPUOJT IO CMEPTH OJTHOTO U3 CYIPYTOB.

Taxxe, HEOOXOAUMO OTMETUTh, YTO JIOKTPUHA W TPaKTHUKA Mpearnojaraer
BO3MOXXHOCTh COCTAaBJICHHSI CMEIIAHHBIX 3aBElIaHUM, KOTOPhIE BKJIIOYAIOT B CeOs
AJIEMEHTHI YKa3aHHBIX BBIIIE BUJIOB 3aBEIIAHUM.

Ucxons w3 mnoOnoKEHWHM HOBOW peakuuu ['pakIaHCKOro KoJekca
Poccniickon @enepanyn, COBMECTHOE 3aBEIIAHUE CYIIPYTOB YETKO HEJIb351 OTHECTH
K OJIHOBPEMEHHOMY HWJIM B3aMMHOMY 3aBEIIaHHUI0, OHO OEpeT OT KaXJOro BHJIA
HEKOTOPBIC YEPTHI.

Tak, BO-IEpBBIX, COACPKAHNE COBMECTHOTO 3aBEIIaHUs CynpyroB B Poccumn
MOXET BKJIFOYATh Ce0s KaK yKa3aHHWE B KaueCTBE HACJCAHUKA BTOPOTO CYIpyra,
TaK U TPETHETO JINIIA.

Bo-BTOphIX, B ciiydae A€PEKTHOCTH BOJICU3BSBICHHUS OJIHOTO CYIPYTOB,
pacTop)keHusl Opaka WM TpH3HAHHS Opaka HEJACHCTBUTEIBHBIM Kak JI0, TaK U
MOCJIE CMEPTU OJHOTO W3 CYNPYTrOB COBMECTHOE 3aBEIIAHWE TEPSET CUIy, Kak
CBOVICTBEHHO B3aMMHOMY 3aBEIIAHUIO.

B-tperbux, npu stom, B Poccuu cynmpyr BopaBe OTMEHHUTb COBMECTHOE
3aBellaHue CYNpyroB B Ji000€ BpeMs, TaKe MOCae CMEPTH APYroro Cymnpyra, 4ro
AHAJIOTUYHO OJHOBPEMEHHOMY 3aBELIAHUIO.

[Ipenmonaraercsi, 4TO COBMECTHOE 3aBEIIAHUE CYIPYTOB JTOJDKHO OBITh

COBCPHICHO B BHIAC OJHOIO JAJOKYMCHTA, HW TIOAJIC)KUT HOTApHUAIbHOMY

46



yAoCcTOBepeHUt0. OTINYUTENLHON YepTONM COBMECTHOIO 3aBEUIaHUsI CYNpPYroB B
Poccun BbICTymaeT ocoOblii MOpSIOK O]opmIIeHHs, 3TOT MPOLECC IO0JKEH
dbukcupoBatbcsi Ha BUAECO HOoTapuycoM. OmHAKO, €CM CYNpYrd OTKaXyTcs OT
BUICO(UKCAIIH 3TO HE TIOBJICUET HECHUCTBUTEIIPHOCTD 3aBEIIaHMSI.

B gpyrux crpaHax npumeHsitorca  Oojee  JIOsJIbHBIE — IIpaBuUIia
yIOCTOBEPEHUS, Yallle BCEro HEOOXOAUMO TIPOCTO 3aBEPUTHh 3aBEIAHUE Y
HOTapuyca, a B HEKOTOPBIX CIIy4asX JIOCTaTOYHO JIMIIhL COOCTBEHHOPYYHO
HaIKCcaTh TEKCT U MOINCATh.

B Poccuiickoii ®enepannyi COBMECTHOE 3aBCIIAHUE MOXKET COCTABUTH
OTPAaHUYCHHBIA KPYr CyOBEKTOB — 3aKOHHBIE CYNpPYyrd, B TO BpeMs Kak B psje
CTpaH TaKOW aKT MOTYT COCTaBUTb U UHBIE CYOHEKTHI.

C conepxaTelbHOW YacTH COBMECTHOE 3aBELIAHUE CYIPYTrOB Majl0 4YeM
OTIIMYAETCs OT 0OBIYHOTO 3aBemanusa. OCHOBHBIM OTIUYHEM MOKHO yKa3aTh JIUIIIb
OCOOEHHOCTH ONpENIETCHUsI HACJIEICTBEHHOW MaccChl. Y CYNpyr UMeeTcs IpaBo
ONpENENIUTh HMMYILIECTBO, BXOJSIIEE B HACIEACTBEHHYI0 MacCy KaXJIOro U3
CYNpYyroB, €ClId 3TO HE HapyllaeT IMpaBa TPETbUX JUI, MPU 3TOM PEYb HUIET O
nepepacrpeesieHuH TOIbKO O0IIEro UMYIECTBAa CYIIPYTrOB.

Hapsny ¢ coBMECTHBIM 3aBEILIaHMEM CYNPYTH MOTYT TakK€ HCIOJb30BaTh
HaCIIEJICTBEHHBIN JoroBop. IIpaBoBoe perynupoBaHuE AaHHBIX WHCTHUTYTOB BO
MHOI'OM CXO’K€, HO BCE-TaKU 3TO MPUHIUIHAIBHO pa3HbIE CIOCOOBI PaCIIOPSKEHUS
MMYILECTBA HA CIy4all CMEPTH.

[Ipexxne Bcero, HacClEACTBEHHBIA JOTOBOp — 3TO JIOTOBOp, a He
OJIHOCTOPOHHSISI ClIeJIKa, KaK COBMECTHOE€ 3aBelllaHue. DTO KPUTHYECKH BaXKHBIN
dbakT, TOCKOJBKY H3 JTOrO0 BBITEKAET, YTO CYNPYTH, 3aKIIOYUBIINE
HACJIEJICTBEHHBIN OTOBOP, CBSA3AHKI C €ro yclioBusiMU. HekoTopbie aBTOPHI BeChMa
TOYHO ONPEACNIMIIA HACIEACTBEHHBIM JOTOBOP KaK «3aBELIaHHE C OTOBOPKOW O

o 72
BO3MCIICHUH Y6BITKOB Ha Cliydanu OTMCHBD» .

72 v ) o

ITerpos E.}O. HacneacTBeHHOE npaBo: mocTaTedHbI KOMMEHTapHil k cTatbsaMm 1110 - 1185, 1224 I'paxnaHckoro
kozekca Poccuiickoit denepanuu. [DnekTpoHHBIN pecypc]. JlocTymn u3 crnpas.- MIPaBOBOH CHCTEMBI
«KoncynsranTllmocy.
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VY4uuThIBas, YTO COBMECTHOE 3aBEIllaHUE OJUH M3 CYNPYTOB B JI000€ BpeMs
JaKe I0CJIE CMEpPTU OJIHOTO M3 CYNPYTrOB BIIPAaBE OTMEHUTH (C HEKOTOPHIMU
OTOBOpPKaMH), TO BO3MOXHO HACIEACTBEHHBIM JIOTOBOP CYNPYroB CTaHET TEM
CPEICTBOM, KOTOPBIM MO3BOJUT M30€KaTh MOJOOHOTO TMOBEACHUS MEPEKUBIIETO
cympyra.

CoBMecTHOE 3aBelllaHhe€ BO3MOXHO HW3MEHUTh, OTMEHUTh M MPHU3HATH
HenencTBuTenbHbIM. B Pocculickoin denepanyu BO3MOKHA OTMEHA 3aBEIIAHUS
KaK /10, TaK U TOCJE€ OTKPBITHS HACJEJCTBA OJHOTO M3 CYNPYIroOB, HO B Pa3HOM
ooveme. Tak, Cympyr MOXeT MpPOCTO OTKa3aTbCsi OT COBMECTHOTO 3aBELIaHMUs
yTEM YBEIOMJIEHUS, JTMOO MyTEM COCTaBIIEHUs MOCIEAyIolero 3asemanus. [Ipu
3TOM, €CIM OAWH M3 CYNpPYyr YK€ yMep, TO JaHHBIM (akT HE MO3BOJISIET
NEPEeXUBIIEMY CYNPYry MEHSTh I[E€pEpACIpPEEICHEe HACIEICTBEHHBIX Macc
CYIIPYTOB, a TAK)KE 3aBEIIATEIIbHBIE PACIIOPSHKEHUS YMEPILIETO CYIpyTa

B cuimy npsMoro ykaszaHus 3aKOHa «COBMECTHOE 3ABEIIAHHME YTPAadMBACT
CUJIy B ClIydae pacTOpKEHUs Opaka WM NpU3HaHUs Opaka HeAeHCTBUTEIbHBIM KaK
M0, TAK W TIOCIE CMEPTH OJHOrO M3 CymnpyroB» °. IIpu BEISBICHHH (haKTa
HECOOTBETCTBUSL BOJIEU3BSIBICHHUS OJAHOTO U3 CYNPYroB TPeOOBAaHUSAM 3aKOHA, K
3aBEILAHUIO CIIEYET IPUMEHSITh HOPMbI 00 OCIIOPUMBIX U HUUTOKHBIX CHEIKAX.

Takum oOpa3oM, COBMECTHOE 3aBelIaHHE CYNPYTrOB MIpPEICTaBISIET COOOM
IPaBOMEPHYIO, OJHOCTOPOHHIOK0, (GUIYIIUAPHYIO CEJIKY, OCHOBAaHHYIO Ha JMYHO-
BOJIEBBIX JACUCTBUSX CYNpPYrOB, COCTOSIIUX B O(ULHATBHO 3apPETUCTPUPOBAHHOM
Opake, OOJieueHHONW B 3aKOHHYIO (POPMY OTHOCUTEIHLHO PACHOPSIKEHHUS CBOEH
COOCTBEHHOCTBIO MOCJE MX CMEpPTU B TOJIb3y KOHKPETHOIO JMIA B MOPAIKE
YHUBEPCAIBHOTO IPABOIIPEEMCTBA.

He cMoTpss Ha AJIMTENbHYI0 HUCTOPUIO CYLIECTBOBAHUSA 32 pPYyOEKOM,
BO3MOXKHOCTh ~aHaJIM3a M HUMIUIEMEHTAlMM Hauboyiee MOAXOAAIIUX  JJIst

POCCHICKMX pealiid, Ha Hall B3IV CYLIECTBYIOUIEE IMPABOBOE PETYIMPOBAHUE

73Fpa>K;[aHCKHI7I kozaekc Poccuiickoit @eneparun (dactb 3) ot 26 Hos0ps 2001 r. Ne 146-D3.
[DneKTpOHHBII pecypc]. Pexnm
nocryma:http://www.consultant.ru/document/cons doc LAW_34154/5974980bb11fb5c75e99ac
Ocf647038fc393376f/(05.04.2019) 1. 4cT. 1118
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http://www.consultant.ru/document/cons_doc_LAW_34154/5974980bb11fb5c75e99ac0cf647038fc393376f/
http://www.consultant.ru/document/cons_doc_LAW_34154/5974980bb11fb5c75e99ac0cf647038fc393376f/

COBMECTHOTO 3aBelIaHHs TpeOyeT JalbHEHIIed MpopabdOTKH W yCTpaHCHHSI
mpo0eIoM, B YaCTHOCTH, HEOOXOAUMO O0ECTICUUTh HCIOTHUMOCTH COBMECTHOTO
3aBelaHUs U IIOCJIE CMEPTH OJHOr0 M3 CYINPYroB IIyTeM BBCACHHS 3allpeTa Ha
OTKa3 OT 3aBEHIaHUS TICPEKUBIITHM CYIIPYTOM.

Takum o0pa3om, B JaHHOM paboTe OBLI PACCMOTPEH HHCTUTYT COBMECTHOTO

3aBelIanus cynpyros B Poccuu.
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