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ȼȼȿȾȿɇɂȿ 

Ⱥɤɬɭɚɥɶɧɨɫɬɶ ɞɚɧɧɨɣ ɪɚɛɨɬɵ ɨɛɭɫɥɨɜɥɟɧɚ ɜɨɡɪɚɫɬɚɸɳɢɦ ɱɢɫɥɨɦ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɩɨɪɨɜ, ɤɨɬɨɪɵɟ ɪɚɫɫɦɚɬɪɢɜɚɸɬɫɹ ɫɪɚɡɭ ɜ ɧɟɫɤɨɥɶɤɢɯ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ. ɉɨɞɨɛɧɵɣ ɩɚɪɚɥɥɟɥɢɡɦ ɜɥɟɱɟɬ ɡɚ ɫɨɛɨɣ 

ɪɹɞ ɧɟɝɚɬɢɜɧɵɯ ɩɨɫɥɟɞɫɬɜɢɣ, ɜɥɢɹɸɳɢɯ ɤɚɤ ɧɚ ɫɚɦɢɯ ɭɱɚɫɬɧɢɤɨɜ ɫɩɨɪɚ, ɬɚɤ ɢ ɧɚ 

ɜɫɟ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨɫɭɞɢɟ ɜ ɰɟɥɨɦ.  

ɇɟɫɤɨɥɶɤɨ ɩɚɪɚɥɥɟɥɶɧɵɯ ɫɩɨɪɨɜ ɜɵɡɜɚɥɢ ɛɨɥɶɲɨɣ ɪɟɡɨɧɚɧɫ ɜ ɧɚɭɱɧɨɣ ɢ 

ɨɛɳɟɫɬɜɟɧɧɨɣ ɫɪɟɞɟ. ȼ ɢɯ ɱɢɫɥɟ CME/Lauder v. Czech Republic, Mexico – Tax 

Measures on Soft Drinks and Other Beverages, Mox Plant Case (Ireland v United 

Kingdom) ɢ ɬ.ɞ. 

ɉɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɭɠɟ ɢɡɜɟɫɬɧɨ ɧɚɰɢɨɧɚɥɶɧɵɦ 

ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɚɦ, ɝɞɟ ɛɵɥɢ ɜɵɪɚɛɨɬɚɧɵ ɦɟɬɨɞɵ ɟɝɨ ɩɪɟɨɞɨɥɟɧɢɹ, ɨɞɧɚɤɨ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ, ɧɚɩɪɨɬɢɜ, ɨɬɫɭɬɫɬɜɭɸɬ ɤɚɤɢɟ-ɥɢɛɨ ɦɟɯɚɧɢɡɦɵ ɩɨ 

ɩɪɟɞɨɬɜɪɚɳɟɧɢɸ ɧɟɝɚɬɢɜɧɵɯ ɩɨɫɥɟɞɫɬɜɢɣ ɪɚɫɫɦɨɬɪɟɧɢɹ ɨɞɧɨɝɨ ɫɩɨɪɚ ɜ ɞɜɭɯ ɢ 

ɛɨɥɟɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɚɯ. ȼ ɫɜɹɡɢ ɫ ɷɬɢɦ, ɩɪɚɤɬɢɤɚ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ ɨɬɧɨɫɢɬɟɥɶɧɨ ɞɚɧɧɨɝɨ ɜɨɩɪɨɫɚ ɹɜɥɹɟɬɫɹ ɧɟɨɞɧɨɡɧɚɱɧɨɣ ɢ 

ɦɟɫɬɚɦɢ ɩɪɨɬɢɜɨɪɟɱɚɳɟɣ. 

ɉɪɨɛɥɟɦɚ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ 

ɭɱɪɟɠɞɟɧɢɹɯ ɚɤɬɢɜɧɨ ɢɡɭɱɚɟɬɫɹ ɜ ɪɚɛɨɬɚɯ ɡɚɪɭɛɟɠɧɵɯ ɚɜɬɨɪɨɜ, ɬɚɤɢɯ ɤɚɤ Ⱦɠ. 

ɉɚɭɜɟɥɢɧ, ɀ. Ʉɭɧɢɛɟɪɬɢ, Ʉ. ɏɟɧɤɟɥɶɫ, Ƚ. Ɇɚɪɫɨ, Ⱦ. Ƚɚɹ, ɘ. ɒɚɧɢ. ȼ ɡɚɪɭɛɟɠɧɨɣ 

ɞɨɤɬɪɢɧɟ ɚɤɬɢɜɧɨ ɨɛɫɭɠɞɚɸɬɫɹ ɩɪɟɢɦɭɳɟɫɬɜɚ ɢ ɧɟɞɨɫɬɚɬɤɢ ɬɟɯ ɢɥɢ ɢɧɵɯ 

ɫɩɨɫɨɛɨɜ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ.  

Ɉɞɧɚɤɨ ɭɱɟɧɵɟ ɜ ɫɜɨɢɯ ɪɚɛɨɬɚɯ ɧɟɪɟɞɤɨ ɤɨɧɰɟɧɬɪɢɪɭɸɬɫɹ ɧɚ ɩɪɚɤɬɢɤɟ 

ɤɚɤɨɝɨ-ɬɨ ɨɩɪɟɞɟɥɟɧɧɨɝɨ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɬɪɢɛɭɧɚɥɚ, ɧɚɩɪɢɦɟɪ, ɬɪɟɬɟɣɫɤɢɯ 

ɝɪɭɩɩ ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ, ɜ ɫɜɹɡɢ ɫ ɱɟɦ, ɜ ɥɢɬɟɪɚɬɭɪɟ ɨɬɫɭɬɫɬɜɭɟɬ 

ɤɨɦɩɥɟɤɫɧɵɟ ɢɫɫɥɟɞɨɜɚɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɫ ɬɨɱɤɢ ɡɪɟɧɢɹ 

ɨɛɲɢɪɧɨɣ ɩɪɚɤɬɢɤɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɛɥɚɝɨɞɚɪɹ ɤɨɬɨɪɨɣ 
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ɜɨɡɦɨɠɧɨ ɩɪɨɜɟɫɬɢ ɤɚɱɟɫɬɜɟɧɧɵɣ ɚɧɚɥɢɡ ɡɚɤɨɧɨɦɟɪɧɨɫɬɟɣ ɩɪɟɨɞɨɥɟɧɢɹ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ. 

Ɉɬɦɟɱɚɟɬɫɹ ɧɟɞɨɫɬɚɬɨɱɧɚɹ ɩɪɨɪɚɛɨɬɚɧɧɨɫɬɶ ɩɪɨɛɥɟɦɵ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɨɬɟɱɟɫɬɜɟɧɧɨɣ ɞɨɤɬɪɢɧɟ. Ⱥɜɬɨɪɵ ɧɟ ɭɞɟɥɹɸɬ ɞɨɥɠɧɨɝɨ 

ɜɧɢɦɚɧɢɹ ɫɩɨɫɨɛɚɦ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ. ȼ ɱɚɫɬɧɨɫɬɢ, 

ɪɨɫɫɢɣɫɤɢɟ ɭɱɟɧɵɟ ɢɡɭɱɚɸɬ ɥɢɛɨ ɩɪɢɱɢɧɵ ɞɚɧɧɨɝɨ ɹɜɥɟɧɢɹ (Ⱥ.ɋ. ɋɦɛɚɬɹɧ, Ⱥ.ȼ. 

Ƚɭɛɚɪɟɜɚ), ɥɢɛɨ ɩɨɫɥɟɞɫɬɜɢɹ, ɬɚɤɢɟ ɤɚɤ, ɧɚɩɪɢɦɟɪ, ɮɪɚɝɦɟɧɬɚɪɧɨɫɬɶ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ (ɇ.Ɏ. Ʉɢɫɥɢɰɵɧɚ). Ɍɟɦ ɧɟ ɦɟɧɟɟ, ɢɡɭɱɟɧɢɟ ɩɪɨɛɥɟɦɵ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ 

ɧɟɜɨɡɦɨɠɧɨ ɛɟɡ ɢɫɫɥɟɞɨɜɚɧɢɹ ɦɟɬɨɞɨɜ ɟɝɨ ɩɪɟɨɞɨɥɟɧɢɹ.  

Ⱦɚɧɧɨɟ ɢɫɫɥɟɞɨɜɚɧɢɟ ɩɨɫɜɹɳɟɧɨ ɫɥɟɞɭɸɳɢɦ ɜɨɩɪɨɫɚɦ: ɩɨɧɹɬɢɟ ɢ 

ɩɪɢɡɧɚɤɢ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɨɫɭɞɢɢ, ɟɝɨ 

ɩɪɢɱɢɧɵ ɢ ɜɨɡɦɨɠɧɵɟ ɧɟɝɚɬɢɜɧɵɟ ɩɨɫɥɟɞɫɬɜɢɹ, ɫɩɨɫɨɛɵ ɢ ɦɟɬɨɞɵ ɩɪɟɨɞɨɥɟɧɢɹ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɢɯ ɫɪɚɜɧɟɧɢɢ ɞɪɭɝ ɫ ɞɪɭɝɨɦ, ɚ ɬɚɤɠɟ 

ɤɨɦɩɟɬɟɧɰɢɹ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ ɧɚ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɞɚɧɧɵɯ 

ɦɟɬɨɞɨɜ.  

Ɉɛɴɟɤɬɨɦ ɞɚɧɧɨɝɨ ɢɫɫɥɟɞɨɜɚɧɢɹ ɹɜɥɹɸɬɫɹ ɦɟɠɞɭɧɚɪɨɞɧɵɟ 

ɩɪɚɜɨɨɬɧɨɲɟɧɢɹ ɦɟɠɞɭ ɫɭɞɟɛɧɵɦɢ ɭɱɪɟɠɞɟɧɢɹɦɢ, ɚ ɬɚɤɠɟ ɦɟɠɞɭ ɧɢɦɢ ɢ 

ɭɱɚɫɬɜɭɸɳɢɦɢ ɜ ɫɩɨɪɚɯ ɫɬɨɪɨɧɚɦɢ ɩɨ ɩɨɜɨɞɭ ɧɚɥɢɱɢɹ ɢɥɢ ɨɬɫɭɬɫɬɜɢɹ ɭ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ ɤɨɧɤɪɟɬɧɵɯ ɫɩɨɪɨɜ, ɚ 

ɬɚɤɠɟ ɩɨ ɩɨɜɨɞɭ ɜɨɡɦɨɠɧɨɫɬɢ ɟɟ ɨɫɭɳɟɫɬɜɥɟɧɢɹ, ɨɛɭɫɥɨɜɥɟɧɧɵɟ ɩɚɪɚɥɥɟɥɶɧɵɦ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨɦ. 

ɉɪɟɞɦɟɬɨɦ ɞɚɧɧɨɝɨ ɢɫɫɥɟɞɨɜɚɧɢɹ ɹɜɥɹɸɬɫɹ ɡɚɤɨɧɨɦɟɪɧɨɫɬɢ 

ɮɨɪɦɢɪɨɜɚɧɢɹ ɢ ɪɚɡɜɢɬɢɹ ɫɚɦɨɝɨ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɨɫɭɞɢɢ, ɚ ɬɚɤɠɟ ɫɩɨɫɨɛɨɜ ɟɝɨ ɩɪɟɨɞɨɥɟɧɢɹ, ɜɵɪɚɛɨɬɚɧɧɵɯ 

ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ. 
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ɐɟɥɶ ɢɫɫɥɟɞɨɜɚɧɢɹ – ɚɧɚɥɢɡ ɩɪɚɜɨɜɵɯ ɩɪɨɛɥɟɦ, ɜɨɡɧɢɤɚɸɳɢɯ ɜ ɫɜɹɡɢ ɫ 

ɩɚɪɚɥɥɟɥɶɧɵɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨɦ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɚɯ, ɚ ɬɚɤɠɟ ɜ ɫɜɹɡɢ 

ɫ ɟɝɨ ɩɪɟɨɞɨɥɟɧɢɟɦ. 

Ⱦɥɹ ɞɨɫɬɢɠɟɧɢɹ ɭɤɚɡɚɧɧɨɣ ɰɟɥɢ ɩɨɫɬɚɜɥɟɧɵ ɫɥɟɞɭɸɳɢɟ ɡɚɞɚɱɢ: 

1. Ɉɩɪɟɞɟɥɢɬɶ ɩɨɧɹɬɢɟ ɢ ɨɯɚɪɚɤɬɟɪɢɡɨɜɚɬɶ ɩɪɚɜɨɜɭɸ ɩɪɢɪɨɞɭ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ; 

2. ɉɪɨɜɟɫɬɢ ɚɧɚɥɢɡ ɩɪɢɱɢɧ ɜɨɡɧɢɤɧɨɜɟɧɢɹ ɢ ɭɜɟɥɢɱɟɧɢɹ ɫɥɭɱɚɟɜ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɚɯ; 

3. ɉɪɨɜɟɫɬɢ ɚɧɚɥɢɡ ɩɨɫɥɟɞɫɬɜɢɣ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ, ɤɨɬɨɪɵɟ ɦɨɝɭɬ ɨɤɚɡɚɬɶ ɜɥɢɹɧɢɟ ɤɚɤ ɧɚ 

ɭɱɚɫɬɧɢɤɨɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɩɨɪɨɜ, ɬɚɤ ɢ ɧɚ ɜɫɟ ɨɛɳɟɫɬɜɨ ɜ ɰɟɥɨɦ; 

4. Ɉɯɚɪɚɤɬɟɪɢɡɨɜɚɬɶ ɩɨɥɧɨɦɨɱɢɹ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ, ɤɨɬɨɪɵɟ 

ɧɟɨɛɯɨɞɢɦɵ ɞɥɹ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ; 

5. Ɋɚɫɫɦɨɬɪɟɬɶ ɨɫɧɨɜɧɵɟ ɫɩɨɫɨɛɵ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɢ ɩɪɚɤɬɢɤɭ ɢɯ ɩɪɢɦɟɧɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɫɭɞɟɛɧɵɦɢ 

ɭɱɪɟɠɞɟɧɢɹɦɢ. 

ɗɦɩɢɪɢɱɟɫɤɚɹ ɛɚɡɚ ɞɚɧɧɨɝɨ ɢɫɫɥɟɞɨɜɚɧɢɹ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ 

ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɫɨɝɥɚɲɟɧɢɹ, ɩɪɚɤɬɢɤɭ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ 

(Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɚ ɈɈɇ,  ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ, 

Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɰɟɧɬɪɚ ɩɨ ɭɪɟɝɭɥɢɪɨɜɚɧɢɸ ɢɧɜɟɫɬɢɰɢɨɧɧɵɯ ɫɩɨɪɨɜ, 

Ⱥɪɛɢɬɪɚɠɟɣ ad hoc, Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɬɪɢɛɭɧɚɥɚ ɩɨ ɦɨɪɫɤɨɦɭ ɩɪɚɜɭ ɢ ɬ.ɞ.) ɚ 

ɬɚɤɠɟ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɨɜ, ɧɚɰɢɨɧɚɥɶɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɢ ɞɨɤɬɪɢɧɚɥɶɧɵɟ 

ɢɫɬɨɱɧɢɤɢ. 

ȼ ɩɪɨɰɟɫɫɟ ɢɫɫɥɟɞɨɜɚɧɢɹ ɢɫɩɨɥɶɡɨɜɚɥɢɫɶ ɪɚɡɥɢɱɧɵɟ ɦɟɬɨɞɵ 

ɩɨɡɧɚɜɚɬɟɥɶɧɨɣ ɞɟɹɬɟɥɶɧɨɫɬɢ, ɜ ɬɨɦ ɱɢɫɥɟ ɫɥɟɞɭɸɳɢɟ ɦɟɬɨɞɵ: ɮɨɪɦɚɥɶɧɨ-

ɸɪɢɞɢɱɟɫɤɢɣ, ɥɨɝɢɱɟɫɤɢɣ, ɢɫɬɨɪɢɤɨ-ɩɪɚɜɨɜɨɣ, ɫɢɫɬɟɦɧɵɣ, ɫɪɚɜɧɢɬɟɥɶɧɨ-

ɩɪɚɜɨɜɨɣ.  
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ɋɬɪɭɤɬɭɪɚ ɞɚɧɧɨɣ ɪɚɛɨɬɵ ɨɛɭɫɥɨɜɥɟɧɚ ɟё ɫɨɞɟɪɠɚɧɢɟɦ ɢ ɩɪɟɞɫɬɚɜɥɟɧɚ 

ɜɜɟɞɟɧɢɟɦ, ɨɫɧɨɜɧɨɣ ɱɚɫɬɶɸ, ɫɨɫɬɨɹɳɢɯ ɢɡ 2 ɝɥɚɜ, ɡɚɤɥɸɱɟɧɢɟɦ ɢ 

ɛɢɛɥɢɨɝɪɚɮɢɱɟɫɤɢɦ ɫɩɢɫɤɨɦ.



Ƚɥɚɜɚ 1. Хɚɪɚɤɬɟɪɢɫɬɢɤɚ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢяɯ ɤɚɤ ɦɟɠɞɭɧɚɪɨɞɧɨ-ɩɪɚɜɨɜɨɝɨ 
яɜɥɟɧɢя. 

1.1 ɉɨɧяɬɢɟ ɢ ɩɪɢɱɢɧɵ ɜɨɡɧɢɤɧɨɜɟɧɢя ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢяɯ. 

ȼ ɞɨɤɬɪɢɧɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɫɭɳɟɫɬɜɭɸɬ ɨɩɪɟɞɟɥɟɧɧɵɟ ɫɥɨɠɧɨɫɬɢ 

ɩɪɢ ɮɨɪɦɭɥɢɪɨɜɚɧɢɢ ɟɞɢɧɨɝɨ ɨɩɪɟɞɟɥɟɧɢɹ ɩɨɧɹɬɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ. ɗɬɨ ɫɜɹɡɚɧɨ, ɩɪɟɠɞɟ ɜɫɟɝɨ, ɫ ɬɟɦ, ɱɬɨ ɞɥɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɩɪɚɜɚ ɩɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɹɜɥɹɟɬɫɹ ɫɪɚɜɧɢɬɟɥɶɧɨ ɧɨɜɵɦ ɹɜɥɟɧɢɟɦ. 

ȼ ɬɨ ɠɟ ɜɪɟɦɹ, ɨɧɨ ɭɠɟ ɞɨɫɬɚɬɨɱɧɨ ɢɡɜɟɫɬɧɨ ɜ ɧɚɰɢɨɧɚɥɶɧɨɦ ɩɪɚɜɟ. ȼ 

ɪɚɡɥɢɱɧɵɯ ɩɪɚɜɨɜɵɯ ɫɟɦɶɹɯ (ɜ ɱɚɫɬɧɨɫɬɢ, ɜ ɪɨɦɚɧɨ-ɝɟɪɦɚɧɫɤɨɣ ɢ ɚɧɝɥɨ-

ɫɚɤɫɨɧɫɤɨɣ) ɫɭɳɟɫɬɜɭɸɬ ɪɚɡɧɵɟ ɩɨɞɯɨɞɵ ɤ ɩɪɨɛɥɟɦɟ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɱɬɨ ɡɚɬɪɭɞɧɹɟɬ ɡɚɢɦɫɬɜɨɜɚɧɢɟ ɬɟɪɦɢɧɨɥɨɝɢɢ ɢɡ 

ɧɚɰɢɨɧɚɥɶɧɨɝɨ ɩɪɚɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɟ. 

ȼ ɫɬɪɚɧɚɯ ɨɛɳɟɝɨ ɩɪɚɜɚ ɢɫɩɨɥɶɡɭɟɬɫɹ ɦɧɨɝɨɮɚɤɬɨɪɧɵɣ ɬɟɫɬ, ɫɭɬɶ ɤɨɬɨɪɨɝɨ 

ɡɚɤɥɸɱɚɟɬɫɹ ɜ ɢɫɫɥɟɞɨɜɚɧɢɢ ɜɫɟɯ ɮɚɤɬɨɪɨɜ, ɤɨɬɨɪɵɟ ɦɨɝɭɬ ɨɤɚɡɚɬɶ ɜɥɢɹɧɢɟ ɧɚ 

ɞɨɩɭɫɬɢɦɨɫɬɶ ɢ ɜɨɡɦɨɠɧɨɫɬɶ ɩɪɨɞɨɥɠɟɧɢɹ ɪɚɫɫɦɨɬɪɟɧɢɹ ɞɟɥɚ ɩɪɢ ɧɚɥɢɱɢɢ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ.1 

ȼ ɫɬɪɚɧɚɯ ɪɨɦɚɧɨ-ɝɟɪɦɚɧɫɤɨɝɨ ɩɪɚɜɚ ɫɭɞ ɫɜɹɡɚɧ ɜɟɪɯɨɜɟɧɫɬɜɨɦ ɧɨɪɦɵ 

ɩɪɚɜɚ ɢ ɮɚɤɬɢɱɟɫɤɢ ɨɫɭɳɟɫɬɜɥɹɟɬ ɤɜɚɥɢɮɢɤɚɰɢɸ ɩɪɨɰɟɫɫɚ ɧɚ ɨɫɧɨɜɚɧɢɢ 

ɩɪɚɜɨɜɨɣ ɧɨɪɦɵ ɩɪɢ ɨɬɫɭɬɫɬɜɢɢ ɜɨɡɦɨɠɧɨɫɬɢ ɜɵɣɬɢ ɡɚ ɟɟ ɪɚɦɤɢ.2 

ȼɜɢɞɭ ɞɚɧɧɨɝɨ ɪɚɡɥɢɱɢɹ ɜɨɡɧɢɤɚɸɬ ɧɟɫɨɨɬɜɟɬɫɬɜɢɹ ɩɪɢ ɨɩɪɟɞɟɥɟɧɢɢ 

ɛɚɡɨɜɵɯ ɤɪɢɬɟɪɢɟɜ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ - ɬɨɠɞɟɫɬɜɟɧɧɨɫɬɢ ɢ 

ɫɬɟɩɟɧɢ ɫɯɨɠɟɫɬɢ ɫɬɨɪɨɧ ɢ ɢɯ ɬɪɟɛɨɜɚɧɢɣ. 

                                                             
1 J. P. George International Parallel Litigation — A Survey of Current Conventions and Model Laws // Texas International 
Law Journal. – 2002. – № 37 – ɋ. 506. 
2 Ɍɚɦ ɠɟ. 
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Ɍɚɤ, ɚɦɟɪɢɤɚɧɫɤɢɣ ɭɱɟɧɵɣ Ⱦ. ɉ. Ⱦɠɨɪɞɠ ɫɱɢɬɚɟɬ, ɱɬɨ ɩɚɪɚɥɥɟɥɶɧɨɟ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɞɜɚ ɢɥɢ ɛɨɥɟɟ ɫɭɞɟɛɧɵɯ ɩɪɨɰɟɫɫɚ ɫ 

ɞɨɫɬɚɬɨɱɧɨɣ ɢɞɟɧɬɢɱɧɨɫɬɶɸ ɫɬɨɪɨɧ, ɪɟɲɟɧɢɟ ɩɨ ɨɞɧɨɦɭ ɢɡ ɤɨɬɨɪɵɯ, ɦɨɠɟɬ 

ɨɤɚɡɚɬɶ ɢɫɤɥɸɱɢɬɟɥɶɧɨɟ ɜɥɢɹɧɢɟ ɧɚ ɧɟɤɨɬɨɪɵɟ ɢɥɢ ɜɫɟ ɬɪɟɛɨɜɚɧɢɹ ɜɨ ɜɬɨɪɨɦ 

ɢɫɤɟ.3 ɉɨ ɦɧɟɧɢɸ ɭɱɟɧɨɝɨ, ɩɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɦɨɠɟɬ ɨɯɜɚɬɵɜɚɬɶɫɹ 

ɤɚɤ ɩɪɨɢɡɜɨɞɫɬɜɚɦɢ ɫ ɨɞɢɧɚɤɨɜɵɦɢ ɩɪɟɬɟɧɡɢɹɦɢ ɢ ɫɬɨɪɨɧɚɦɢ, ɬɚɤ ɢ ɧɟ ɫɨɜɫɟɦ 

ɢɞɟɧɬɢɱɧɵɦɢ, ɧɨ ɬɟɫɧɨ ɫɜɹɡɚɧɧɵɦɢ ɩɪɨɢɡɜɨɞɫɬɜɚɦɢ ɫɨ ɡɧɚɱɢɬɟɥɶɧɵɦ 

ɫɨɜɩɚɞɟɧɢɟɦ ɫɬɨɪɨɧ ɢ ɩɪɟɬɟɧɡɢɣ. 

ȼ ɬɨ ɠɟ ɜɪɟɦɹ, Ⱥ. ɂ. əɞɵɤɢɧ ɪɚɫɫɦɚɬɪɢɜɚɟɬ ɩɚɪɚɥɥɟɥɶɧɨɟ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɜ ɤɚɱɟɫɬɜɟ ɫɢɬɭɚɰɢɢ,  ɤɨɝɞɚ ɨɞɢɧ ɢ ɬɨɬ ɠɟ ɫɩɨɪ ɨɞɧɨɜɪɟɦɟɧɧɨ 

ɩɟɪɟɞɚɟɬɫɹ ɧɚ ɪɚɫɫɦɨɬɪɟɧɢɟ ɪɚɡɥɢɱɧɵɯ ɸɪɢɫɞɢɤɰɢɨɧɧɵɯ ɨɪɝɚɧɨɜ, ɩɨɧɢɦɚɹ ɩɪɢ 

ɷɬɨɦ ɚɛɫɨɥɸɬɧɭɸ ɬɨɠɞɟɫɬɜɟɧɧɨɫɬɶ ɫɬɨɪɨɧ ɢ ɢɫɤɨɜ.4 

ɉɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɫɥɟɞɭɟɬ ɨɬɥɢɱɚɬɶ ɨɬ ɩɨɫɥɟɞɨɜɚɬɟɥɶɧɨɝɨ. 

ɉɨɫɥɟɞɨɜɚɬɟɥɶɧɵɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɩɪɟɞɫɬɚɜɥɹɸɬ ɫɨɛɨɣ ɩɪɨɢɡɜɨɞɫɬɜɚ, ɜ ɯɨɞɟ 

ɤɨɬɨɪɵɯ ɨɞɢɧ ɫɭɞ ɪɚɫɫɦɚɬɪɢɜɚɟɬ ɫɩɨɪ, ɩɨ ɤɨɬɨɪɨɦɭ ɞɪɭɝɨɣ ɬɪɢɛɭɧɚɥ ɭɠɟ ɪɚɧɟɟ 

ɜɵɧɟɫ ɪɟɲɟɧɢɟ. ɉɚɪɚɥɥɟɥɶɧɵɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɯɚɪɚɤɬɟɪɢɡɭɸɬɫɹ ɬɟɦ, ɱɬɨ 

ɫɬɨɪɨɧɚ ɢɥɢ ɨɛɟ ɫɬɨɪɨɧɵ ɫɩɨɪɚ ɨɛɪɚɳɚɸɬɫɹ ɜ ɫɭɞɟɛɧɵɣ ɨɪɝɚɧ ɞɥɹ ɪɚɡɪɟɲɟɧɢɹ 

ɫɩɨɪɚ, ɤɨɬɨɪɵɣ ɭɠɟ ɪɚɫɫɦɚɬɪɢɜɚɟɬɫɹ ɞɪɭɝɢɦ ɬɪɢɛɭɧɚɥɨɦ.5 

ȼ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɧɚ ɞɚɧɧɵɣ ɦɨɦɟɧɬ ɧɟɬ ɭɫɬɨɹɜɲɟɝɨɫɹ ɨɩɪɟɞɟɥɟɧɢɹ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ. ȼɜɢɞɭ ɷɬɨɝɨ ɜɨɡɧɢɤɚɸɬ ɨɩɪɟɞɟɥɟɧɧɵɟ 

ɫɥɨɠɧɨɫɬɢ, ɫɜɹɡɚɧɧɵɟ ɫ ɜɵɛɨɪɨɦ ɦɟɬɨɞɚ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɩɪɨɢɡɜɨɞɫɬɜɚ, ɤɨɬɨɪɵɟ ɛɭɞɭɬ ɨɩɢɫɚɧɵ ɜ ɫɥɟɞɭɸɳɟɣ ɝɥɚɜɟ.  

Ɏɭɧɞɚɦɟɧɬɚɥɶɧɨɣ ɩɪɢɱɢɧɨɣ ɜɨɡɧɢɤɧɨɜɟɧɢɹ ɤɚɤ ɩɚɪɚɥɥɟɥɶɧɨɝɨ, ɬɚɤ ɢ 

ɩɨɫɥɟɞɨɜɚɬɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɹɜɥɹɟɬɫɹ ɩɟɪɟɫɟɱɟɧɢɟ ɢɥɢ ɤɨɧɮɥɢɤɬ 

ɸɪɢɫɞɢɤɰɢɣ ɪɚɡɥɢɱɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɩɨɞ ɤɨɬɨɪɵɦ ɦɨɠɧɨ ɩɨɧɢɦɚɬɶ 

                                                             
3 J. P. George International Parallel Litigation — A Survey of Current Conventions and Model Laws // Texas International 
Law Journal. – 2002. – № 37 – ɋ. 535. 
4 əɞɵɤɢɧ Ⱥ. ɂ. ɂɧɫɬɢɬɭɬ «Ⱥɧɬɢɢɫɤɨɜɵɯ ɨɛɟɫɩɟɱɢɬɟɥɶɧɵɯ ɦɟɪ» (Anti-suit injunctions) ɢ ɜɨɡɦɨɠɧɨɫɬɶ ɟɝɨ 
ɩɪɢɦɟɧɟɧɢɹ ɪɨɫɫɢɣɫɤɢɦɢ ɫɭɞɚɦɢ ɜ ɫɜɹɡɢ ɫ ɨɫɭɳɟɫɬɜɥɟɧɢɟɦ ɬɪɟɬɟɣɫɤɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ 
// ɇɨɜɵɟ ɝɨɪɢɡɨɧɬɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɚɪɛɢɬɪɚɠɚ / Ɇ: ɂɧɮɨɬɪɨɩɢɤ Ɇɟɞɢɚ. –  2013. – № 1 – ɋ. 89.  
5 Ɍɚɦ ɠɟ, ɋ. 85. 



9 
 

ɫɢɬɭɚɰɢɢ, ɤɨɝɞɚ ɨɞɢɧ ɢ ɬɨɬ ɠɟ ɫɩɨɪ ɢɥɢ ɫɜɹɡɚɧɧɵɟ ɚɫɩɟɤɬɵ ɨɞɧɨɝɨ ɢ ɬɨɝɨ ɠɟ 

ɫɩɨɪɚ ɦɨɝɭɬ ɛɵɬɶ ɩɟɪɟɞɚɧɵ ɜ ɞɜɚ ɢɥɢ ɧɟɫɤɨɥɶɤɨ ɪɚɡɥɢɱɧɵɯ ɫɭɞɟɛɧɵɯ 

ɭɱɪɟɠɞɟɧɢɹ ɢɥɢ ɜ ɞɜɟ ɪɚɡɧɵɟ ɫɢɫɬɟɦɵ ɭɪɟɝɭɥɢɪɨɜɚɧɢɹ ɫɩɨɪɨɜ.6 ȼ ɬɚɤɨɣ 

ɫɢɬɭɚɰɢɢ ɫɭɛɴɟɤɬɚɦ ɫɩɨɪɚ ɩɪɟɞɨɫɬɚɜɥɹɟɬɫɹ ɜɵɛɨɪ ɦɟɠɞɭ ɞɜɭɦɹ ɫɭɞɟɛɧɵɦɢ 

ɨɪɝɚɧɚɦɢ ɢɥɢ ɦɟɠɞɭ ɞɜɭɦɹ ɪɚɡɧɵɦɢ ɸɪɢɫɞɢɤɰɢɹɦɢ ɜ ɨɬɧɨɲɟɧɢɢ ɪɟɲɟɧɢɹ 

ɫɩɨɪɨɜ ɩɨ ɨɞɧɢɦ ɢ ɬɟɦ ɠɟ ɸɪɢɞɢɱɟɫɤɢɦ ɮɚɤɬɚɦ.7 

ȼ ɥɢɬɟɪɚɬɭɪɟ ɜɵɞɟɥɹɸɬɫɹ ɫɥɟɞɭɸɳɢɟ ɜɢɞɵ ɩɟɪɟɫɟɤɚɸɳɢɯɫɹ ɸɪɢɫɞɢɤɰɢɣ: 

1) ɉɟɪɟɫɟɱɟɧɢɟ ɨɛɳɟɣ ɸɪɢɫɞɢɤɰɢɢ ɢ ɫɩɟɰɢɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ. 

Ⱦɚɧɧɵɣ ɜɢɞ ɩɟɪɟɫɟɤɚɸɳɢɯɫɹ ɸɪɢɫɞɢɤɰɢɣ ɜɨɡɧɢɤɚɟɬ ɜ ɫɥɭɱɚɟ, ɤɨɝɞɚ ɨɞɢɧ 

ɬɪɢɛɭɧɚɥ ɨɛɥɚɞɚɟɬ ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɲɢɪɨɤɨɣ ɤɚɬɟɝɨɪɢɢ 

ɩɨɬɟɧɰɢɚɥɶɧɵɯ ɫɩɨɪɨɜ, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ ɜɬɨɪɨɣ ɬɪɢɛɭɧɚɥ ɢɦɟɟɬ ɫɩɟɰɢɚɥɶɧɭɸ 

ɸɪɢɫɞɢɤɰɢɸ ɜ ɨɬɧɨɲɟɧɢɢ ɛɨɥɟɟ ɭɡɤɨɣ ɤɚɬɟɝɨɪɢɢ ɫɩɨɪɨɜ ɜ ɪɚɦɤɚɯ ɤɨɧɤɪɟɬɧɨɣ 

ɨɛɥɚɫɬɢ.8 ɇɚɢɛɨɥɟɟ ɹɪɤɢɦ ɩɪɢɦɟɪɨɦ ɜɵɫɬɭɩɚɟɬ ɩɟɪɟɫɟɱɟɧɢɟ ɸɪɢɫɞɢɤɰɢɢ 

ɫɩɟɰɢɚɥɢɡɢɪɨɜɚɧɧɵɯ ɬɪɢɛɭɧɚɥɨɜ (ɧɚɩɪɢɦɟɪ, Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɬɪɢɛɭɧɚɥɚ ɩɨ 

ɦɨɪɫɤɨɦɭ ɩɪɚɜɭ (ɞɚɥɟɟ – ɆɌɆɉ) ɢɥɢ ɬɪɟɬɟɣɫɤɢɯ ɝɪɭɩɩ ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ 

ɨɪɝɚɧɢɡɚɰɢɢ (ɞɚɥɟɟ – ȼɌɈ)) ɫ ɸɪɢɫɞɢɤɰɢɟɣ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɚ ɈɈɇ (ɞɚɥɟɟ – 

Ɇɋ ɈɈɇ).  

2) ɉɟɪɟɫɟɱɟɧɢɟ ɞɜɭɯ ɨɛɳɢɯ ɸɪɢɫɞɢɤɰɢɣ.  

ɍɤɚɡɚɧɧɚɹ ɫɢɬɭɚɰɢɹ ɜɨɡɧɢɤɚɟɬ ɜ ɫɥɭɱɚɟ, ɤɨɝɞɚ ɤɚɠɞɵɣ ɢɡ ɞɜɭɯ ɬɪɢɛɭɧɚɥɨɜ 

ɨɛɥɚɞɚɟɬ ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɲɢɪɨɤɨɝɨ ɫɩɟɤɬɪɚ 

ɩɨɬɟɧɰɢɚɥɶɧɵɯ ɫɩɨɪɨɜ.9 ɂɥɥɸɫɬɪɚɰɢɟɣ ɦɨɠɟɬ ɩɨɫɥɭɠɢɬɶ ɜɨɡɦɨɠɧɨɟ 

ɩɟɪɟɫɟɱɟɧɢɟ ɸɪɢɫɞɢɤɰɢɣ Ɇɋ ɈɈɇ ɢ ɚɪɛɢɬɪɚɠɧɵɯ ɫɭɞɨɜ, ɭɱɪɟɠɞɟɧɧɵɯ ɜ ɪɚɦɤɚɯ 

Ɉɪɝɚɧɢɡɚɰɢɢ ɩɨ ɛɟɡɨɩɚɫɧɨɫɬɢ ɢ ɫɨɬɪɭɞɧɢɱɟɫɬɜɭ ɜ ȿɜɪɨɩɟ. 

                                                             
6 T. Graewert Conflicting Laws and Jurisdictions in the Dispute Settlement Process of Regional Trade Agreements and 
the WTO // Contemporary Asia Arbitration Journal. – 2008. – № 1 (2). – ɋ. 290. 
7 K. Kwak, G. Marceau Overlaps and Conflicts of Jurisdiction between the World Trade Organization and Regional Trade 
Agreements // The Canadian Yearbook of International Law. – 2003. – ɋ. 87. 
8 V. Lowe Overlapping Jurisdiction in International Tribunals // Year Book of International Law. –1999. – ɋ. 21. 
9 Ɍɚɦ ɠɟ.  
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3) ɉɟɪɟɫɟɱɟɧɢɟ ɞɜɭɯ ɫɩɟɰɢɚɥɶɧɵɯ ɸɪɢɫɞɢɤɰɢɣ 

Ⱦɚɧɧɵɣ ɜɢɞ ɯɚɪɚɤɬɟɪɢɡɭɟɬɫɹ ɫɢɬɭɚɰɢɟɣ, ɤɨɝɞɚ ɨɞɢɧ ɬɪɢɛɭɧɚɥ ɨɛɥɚɞɚɟɬ 

ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɨɬɧɨɫɢɬɟɥɶɧɨ ɭɡɤɨɣ ɤɚɬɟɝɨɪɢɢ ɩɨɬɟɧɰɢɚɥɶɧɵɯ 

ɫɩɨɪɨɜ, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ ɞɪɭɝɨɣ ɨɪɝɚɧ ɩɨ ɪɚɡɪɟɲɟɧɢɸ ɫɩɨɪɨɜ ɨɛɥɚɞɚɟɬ 

ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɞɪɭɝɨɣ ɨɬɧɨɫɢɬɟɥɶɧɨ ɭɡɤɨɣ ɤɚɬɟɝɨɪɢɢ ɫɩɨɪɨɜ, ɨɞɧɚɤɨ 

ɮɚɤɬɢɱɟɫɤɢɣ ɫɨɫɬɚɜ ɢɦɟɸɳɟɝɨɫɹ ɫɩɨɪɚ ɨɬɧɨɫɢɬɫɹ ɤ ɨɛɨɢɦ 

ɸɪɢɫɞɢɤɰɢɹɦ.10 ɇɚɩɪɢɦɟɪ, ɩɪɢ ɨɩɪɟɞɟɥɟɧɧɵɯ ɨɛɫɬɨɹɬɟɥɶɫɬɜɚɯ ɜɨɡɦɨɠɧɨ 

ɩɟɪɟɫɟɱɟɧɢɟ ɸɪɢɫɞɢɤɰɢɣ ɆɌɆɉ ɢ ȼɌɈ. 

ɋɭɳɟɫɬɜɭɟɬ ɢ ɢɧɚɹ ɤɥɚɫɫɢɮɢɤɚɰɢɹ ɩɟɪɟɫɟɤɚɸɳɢɯɫɹ ɸɪɢɫɞɢɤɰɢɣ, 

ɨɫɧɨɜɧɵɦ ɤɪɢɬɟɪɢɟɦ ɤɨɬɨɪɨɣ ɹɜɥɹɟɬɫɹ ɧɟ ɨɛɴɟɦ ɢ ɯɚɪɚɤɬɟɪ ɫɩɨɪɨɜ, ɜɯɨɞɹɳɢɯ ɜ 

ɸɪɢɫɞɢɤɰɢɸ ɬɨɝɨ ɢɥɢ ɢɧɨɝɨ ɬɪɢɛɭɧɚɥɚ, ɚ ɢɫɤɥɸɱɢɬɟɥɶɧɨɫɬɶ ɸɪɢɫɞɢɤɰɢɢ ɢ ɟɟ 

ɨɛɹɡɚɬɟɥɶɧɵɣ ɯɚɪɚɤɬɟɪ.  

ȼ ɫɜɹɡɢ ɫ ɷɬɢɦ ɜɨɡɦɨɠɧɵ ɫɥɟɞɭɸɳɢɟ ɫɢɬɭɚɰɢɢ: 

1) ɇɟɫɤɨɥɶɤɨ ɫɭɞɟɛɧɵɯ ɨɪɝɚɧɨɜ ɭɬɜɟɪɠɞɚɸɬ, ɱɬɨ ɨɛɥɚɞɚɸɬ 

ɢɫɤɥɸɱɢɬɟɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɤɨɧɤɪɟɬɧɨɝɨ ɫɩɨɪɚ. 

Ɂɧɚɱɢɬɟɥɶɧɨɟ ɤɨɥɢɱɟɫɬɜɨ ɫɩɨɪɨɜ, ɢɥɥɸɫɬɪɢɪɭɸɳɢɯ ɞɚɧɧɭɸ ɫɢɬɭɚɰɢɸ, 

ɫɜɹɡɚɧɵ ɫ ɩɟɪɟɫɟɱɟɧɢɟɦ ɸɪɢɫɞɢɤɰɢɢ ɨɪɝɚɧɚ ɩɨ ɪɚɡɪɟɲɟɧɢɸ ɫɩɨɪɨɜ ȼɌɈ ɢ ɪɹɞɚ 

ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɨɛɪɚɡɨɜɚɧɧɵɯ ɜ ɪɚɦɤɚɯ ɪɟɝɢɨɧɚɥɶɧɵɯ ɬɨɪɝɨɜɵɯ 

ɫɨɝɥɚɲɟɧɢɣ (ɧɚɩɪɢɦɟɪ, ɜ ɋɟɜɟɪɨɚɦɟɪɢɤɚɧɫɤɨɟ ɫɨɝɥɚɲɟɧɢɟ ɨ ɫɜɨɛɨɞɧɨɣ ɬɨɪɝɨɜɥɟ 

(ɞɚɥɟɟ – ɇȺɎɌȺ), ɆȿɊɄɈɋɍɊ ɢ ɬ.ɞ.).11 

2) Ɉɞɢɧ ɬɪɢɛɭɧɚɥ ɭɬɜɟɪɠɞɚɟɬ, ɱɬɨ ɨɛɥɚɞɚɟɬ ɢɫɤɥɸɱɢɬɟɥɶɧɨɣ 

ɸɪɢɫɞɢɤɰɢɟɣ, ɚ ɞɪɭɝɨɣ ɨɫɭɳɟɫɬɜɥɹɟɬ ɸɪɢɫɞɢɤɰɢɸ ɧɚ ɧɟɨɛɹɡɚɬɟɥɶɧɨɣ ɨɫɧɨɜɟ ɞɥɹ 

ɪɚɫɫɦɨɬɪɟɧɢɹ ɬɨɝɨ ɠɟ ɜɨɩɪɨɫɚ ɢɥɢ ɫɜɹɡɚɧɧɨɝɨ ɫ ɧɢɦ ɜɨɩɪɨɫɚ. 

                                                             
10 V. Lowe Overlapping Jurisdiction in International Tribunals // Year Book of International Law. –1999. – ɋ. 21. 
11Argentina-Definitive Anti-Dumping Duties on Poultry from Brazil, Panel Report of 22 April 2003 WT/DS241/R. para 
7.36. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds241_e.htm. 
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əɪɤɢɦ ɩɪɢɦɟɪɨɦ ɜɵɫɬɭɩɚɟɬ ɞɟɥɨ Southern Bluefin Tuna (New Zealand v. 

Japan; Australia v. Japan) (ɞɚɥɟɟ – Southern Bluefin Tuna).12 ȼ ɪɚɦɤɚɯ ɞɚɧɧɨɝɨ ɞɟɥɚ 

Ⱥɜɫɬɪɚɥɢɹ ɢ ɇɨɜɚɹ Ɂɟɥɚɧɞɢɹ ɨɛɜɢɧɢɥɢ əɩɨɧɢɸ ɜ ɬɨɦ, ɱɬɨ ɨɧɚ ɡɧɚɱɢɬɟɥɶɧɨ 

ɩɪɟɜɵɲɚɟɬ ɤɜɨɬɭ ɜɵɥɨɜɚ ɸɠɧɨɝɨ ɝɨɥɭɛɨɝɨ ɬɭɧɰɚ, ɧɚɯɨɞɹɳɟɝɨɫɹ ɜ ɪɢɫɤɟ 

ɢɫɱɟɡɧɨɜɟɧɢɹ, ɨɫɭɳɟɫɬɜɥɹɹ ɜɵɥɨɜɵ ɜɨ ɢɫɩɨɥɧɟɧɢɟ ɫɜɨɟɣ ɷɤɫɩɟɪɢɦɟɧɬɚɥɶɧɨɣ 

ɩɪɨɝɪɚɦɦɵ ɪɵɛɨɯɨɡɹɣɫɬɜɟɧɧɵɯ ɢɫɫɥɟɞɨɜɚɧɢɣ. 

Ⱦɟɣɫɬɜɢɹ əɩɨɧɢɢ ɩɪɟɞɫɬɚɜɥɹɥɢ ɫɨɛɨɣ ɧɚɪɭɲɟɧɢɟ ɫɪɚɡɭ ɧɟɫɤɨɥɶɤɢɯ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɨɝɥɚɲɟɧɢɣ, ɢ ɜ ɪɚɦɤɚɯ ɞɚɧɧɨɝɨ ɞɟɥɚ ɜ ɤɨɥɥɢɡɢɸ ɜɫɬɭɩɢɥɢ 

ɸɪɢɫɞɢɤɰɢɢ ɞɜɭɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ: Ⱥɪɛɢɬɪɚɠɧɨɝɨ ɬɪɢɛɭɧɚɥɚ ad hoc, 

ɜɨɡɧɢɤɲɟɝɨ ɜ ɪɟɡɭɥɶɬɚɬɟ ɪɟɚɥɢɡɚɰɢɢ ɫɬɚɬɶɢ 16 Ʉɨɧɜɟɧɰɢɟɣ ɨɛ ɨɯɪɚɧɟ ɡɚɩɚɫɨɜ 

ɸɠɧɨɝɨ ɝɨɥɭɛɨɝɨ ɬɭɧɰɚ 1993 ɝ.13 ɢ ɨɛɥɚɞɚɸɳɟɝɨ ɤɨɧɫɟɧɫɭɚɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɟɣ; 

ɢ ɆɌɆɉ, ɨɛɥɚɞɚɸɳɟɝɨ ɢɫɤɥɸɱɢɬɟɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɟɣ ɩɨ ɞɚɧɧɨɣ ɤɚɬɟɝɨɪɢɢ 

ɫɩɨɪɨɜ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ Ʉɨɧɜɟɧɰɢɟɣ ɈɈɇ ɩɨ ɦɨɪɫɤɨɦɭ ɩɪɚɜɭ 1982 ɝ..14 

3) Ɉɛɚ ɬɪɢɛɭɧɚɥɚ ɫɩɨɫɨɛɧɵ ɪɚɫɫɦɨɬɪɟɬɶ ɨɞɢɧ ɢ ɬɨɬ ɠɟ ɫɩɨɪ ɢɥɢ 

ɩɨɯɨɠɢɟ ɫɩɨɪɵ ɧɚ ɧɟɨɛɹɡɚɬɟɥɶɧɨɣ ɨɫɧɨɜɟ.15 

Ɍɟɨɪɟɬɢɱɟɫɤɢɦ ɩɪɢɦɟɪɨɦ ɦɨɠɟɬ ɩɨɫɥɭɠɢɬɶ ɩɟɪɟɫɟɱɟɧɢɟ ɸɪɢɫɞɢɤɰɢɢ 

Ⱥɪɛɢɬɪɚɠɧɨɝɨ ɬɪɢɛɭɧɚɥɚ ad hoc ɢ Ɇɋ ɈɈɇ.  

Ʉɚɤ ɭɠɟ ɛɵɥɨ ɫɤɚɡɚɧɨ ɪɚɧɟɟ, ɩɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɭɠɟ ɞɨɥɝɨɟ 

ɜɪɟɦɹ ɢɡɜɟɫɬɧɨ ɧɚɰɢɨɧɚɥɶɧɨɦɭ ɩɪɚɜɭ, ɫɨɨɬɜɟɬɫɬɜɟɧɧɨ, ɤɚɤ ɢ ɩɟɪɟɫɟɱɟɧɢɟ 

ɸɪɢɫɞɢɤɰɢɣ.16 

                                                             
12 Southern Bluefin Tuna (New Zealand v. Japan; Australia v. Japan), International Tribunal for the Law of the Sea, 
Provisional Measures Order of 27 August 1999. para 91. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ 
ɨɛɴɟɞɢɧɟɧɧɵɯ ɧɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://legal.un.org/riaa/cases/vol_XXIII/1-57.pdf 
13 Convention for the Conservation of Southern Bluefin Tuna (CCSBT) of 10 May 1993. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // 
Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ʉɨɦɢɫɫɢɢ ɩɨ ɫɨɯɪɚɧɟɧɢɸ ɸɠɧɨɝɨ ɝɨɥɭɛɨɝɨ ɬɭɧɰɚ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.ccsbt.org/en/content/latest-stock-assessment.  
14 Ʉɨɧɜɟɧɰɢɹ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ ɩɨ ɦɨɪɫɤɨɦɭ ɩɪɚɜɭ (UNCLOS) ɨɬ 10 ɞɟɤɚɛɪɹ 1982 ɝɨɞɚ. 
[ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «Ƚɚɪɚɧɬ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://base.garant.ru/2540700/ 
15 K. Kwak, G. Marceau Overlaps and Conflicts of Jurisdiction between the World Trade Organization and Regional 
Trade Agreements // The Canadian Yearbook of International Law. – 2003. – ɋ. 87. 
16 J. Pauwelyn, L. Eduardo, S. Cornell Forum Shopping before International Tribunals: (Real) Concerns, (Im)Possible 
Solutions // International Law Journal. – 2009. – №42. – ɋ. 79. 
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Ⱦɥɹ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɩɪɚɤɬɢɤɢ ɤɨɧɮɥɢɤɬ ɸɪɢɫɞɢɤɰɢɣ ɪɚɡɥɢɱɧɵɯ ɨɪɝɚɧɨɜ 

ɩɨ ɪɚɡɪɟɲɟɧɢɸ ɫɩɨɪɨɜ ɹɜɥɹɟɬɫɹ ɫɪɚɜɧɢɬɟɥɶɧɨ ɧɨɜɵɦ ɹɜɥɟɧɢɟɦ. 

Ɉɫɧɨɜɧɨɣ ɩɪɢɱɢɧɨɣ ɤɨɧɮɥɢɤɬɚ ɸɪɢɫɞɢɤɰɢɣ ɹɜɥɹɟɬɫɹ ɩɪɨɥɢɮɟɪɚɰɢɹ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɨɪɝɚɧɨɜ, ɬɨ ɟɫɬɶ ɭɜɟɥɢɱɟɧɢɟ ɱɢɫɥɚ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ.17 

Ⱦɟɣɫɬɜɢɬɟɥɶɧɨ, ɜ ɩɨɫɥɟɞɧɢɟ ɝɨɞɵ ɤɨɥɢɱɟɫɬɜɨ ɞɨɝɨɜɨɪɨɜ ɢ ɨɪɝɚɧɨɜ ɩɨ 

ɪɚɡɪɟɲɟɧɢɸ ɫɩɨɪɨɜ ɪɟɡɤɨ ɜɨɡɪɨɫɥɨ. ɋɪɟɞɢ ɭɱɟɧɵɯ ɞɨ ɫɢɯ ɩɨɪ ɧɟɬ ɟɞɢɧɨɝɨ 

ɦɧɟɧɢɹ ɨ ɬɨɦ, ɤɚɤɨɟ ɢɦɟɧɧɨ ɤɨɥɢɱɟɫɬɜɨ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɫɭɳɟɫɬɜɭɟɬ 

ɧɚ ɞɚɧɧɵɣ ɦɨɦɟɧɬ. ɗɬɨ ɫɜɹɡɚɧɨ ɫ ɛɵɫɬɪɵɦ ɜɨɡɧɢɤɧɨɜɟɧɢɟɦ ɜɫɟ ɧɨɜɵɯ ɫɭɞɟɛɧɵɯ 

ɭɱɪɟɠɞɟɧɢɣ, ɚ ɬɚɤɠɟ ɫ ɪɚɡɧɵɦɢ ɩɨɞɯɨɞɚɦɢ ɤ ɩɨɧɹɬɢɸ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɫɭɞɟɛɧɨɝɨ ɭɱɪɟɠɞɟɧɢɹ. ȼ ɱɚɫɬɧɨɫɬɢ, ɟɳɟ ɜ 2010 ɝɨɞɭ, ȼ.Ʌ. Ɍɨɥɫɬɵɯ ɝɨɜɨɪɢɥ ɨ 

ɫɭɳɟɫɬɜɨɜɚɧɢɢ ɨɤɨɥɨ 30 ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ18, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ Ƚ.Ƚ. 

ɒɢɧɤɚɪɟɰɤɚɹ ɜɵɞɟɥɹɥɚ ɞɨ 50 ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ.19 

Ȼɟɡɭɫɥɨɜɧɨ, ɬɚɤɚɹ ɫɢɬɭɚɰɢɹ ɦɨɠɟɬ ɨɰɟɧɢɜɚɬɶɫɹ ɢ ɫ ɩɨɡɢɬɢɜɧɨɣ ɬɨɱɤɢ 

ɡɪɟɧɢɹ. Ɍɚɤ, Ⱦ. ɉɚɭɜɟɥɢɧ ɫɱɢɬɚɟɬ, ɱɬɨ «ɧɚɥɢɱɢɟ ɧɟɫɤɨɥɶɤɢɯ ɫɭɞɟɛɧɵɯ ɨɪɝɚɧɨɜ 

ɹɜɥɹɟɬɫɹ ɥɭɱɲɟɣ ɫɢɬɭɚɰɢɟɣ, ɱɟɦ ɢɯ ɨɬɫɭɬɫɬɜɢɟ».20 ɋɱɢɬɚɟɬɫɹ, ɱɬɨ ɜ ɬɚɤɨɦ ɫɥɭɱɚɟ, 

ɛɭɞɟɬ ɝɚɪɚɧɬɢɪɨɜɚɧɧɨ ɮɚɤɬɢɱɟɫɤɨɟ ɪɚɡɪɟɲɟɧɢɟ ɜɫɟɯ ɷɥɟɦɟɧɬɨɜ ɫɩɨɪɚ, ɱɬɨ ɛɭɞɟɬ 

ɫɩɨɫɨɛɫɬɜɨɜɚɬɶ ɦɢɪɧɨɦɭ ɭɪɟɝɭɥɢɪɨɜɚɧɢɸ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɩɨɪɨɜ.  Ɍɚɤɠɟ 

ɫɭɳɟɫɬɜɭɟɬ ɦɧɟɧɢɟ, ɱɬɨ ɡɞɨɪɨɜɵɣ ɭɪɨɜɟɧɶ ɤɨɧɤɭɪɟɧɰɢɢ ɦɟɠɞɭ ɬɪɢɛɭɧɚɥɚɦɢ 

ɦɨɠɟɬ ɬɚɤɠɟ ɩɨɜɵɫɢɬɶ ɤɚɱɟɫɬɜɨ ɪɟɲɟɧɢɣ ɢ ɨɩɟɪɚɬɢɜɧɨɫɬɶ ɫɭɞɟɛɧɵɯ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ.21 

ȼɨ ɜɧɭɬɪɢɝɨɫɭɞɚɪɫɬɜɟɧɧɨɦ ɩɪɚɜɟ ɩɪɨɛɥɟɦɚ ɩɟɪɟɫɟɤɚɸɳɢɯɫɹ ɸɪɢɫɞɢɤɰɢɣ 

ɢ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɧɟ ɫɬɨɢɬ ɫɬɨɥɶ ɨɫɬɪɨ. ɗɬɨ ɫɜɹɡɚɧɨ ɫ ɧɚɥɢɱɢɟɦ 

                                                             
17 J. Pauwelyn, L. Eduardo, S. Cornell Forum Shopping before International Tribunals: (Real) Concerns, (Im)Possible 
Solutions // International Law Journal. – 2009. – № 42. – ɋ. 79. 
18 Ɍɨɥɫɬɵɯ ȼ.Ʌ. Ɏɨɪɦɢɪɨɜɚɧɢɟ ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɨɫɭɞɢɹ ɢ ɟɟ ɨɫɧɨɜɧɵɟ ɯɚɪɚɤɬɟɪɢɫɬɢɤɢ // ȼɟɫɬɧɢɤ 
ɇɨɜɨɫɢɛɢɪɫɤɨɝɨ ɝɨɫɭɞɚɪɫɬɜɟɧɧɨɝɨ ɭɧɢɜɟɪɫɢɬɟɬɚ. –  2010. – Ɍ. 6. –  № 2. –  ɋ. 125. 
19 ɒɢɧɤɚɪɟɰɤɚɹ Ƚ.Ƚ. Ɍɟɧɞɟɧɰɢɢ ɪɚɡɜɢɬɢɹ ɫɭɞɟɛɧɵɯ ɫɪɟɞɫɬɜ ɦɢɪɧɨɝɨ ɪɚɡɪɟɲɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɩɨɪɨɜ // Ɇ.: 
Notabene. –  2009. – ɋ. 151.  
20 J. Pauwelyn, L. Eduardo, S. Cornell Forum Shopping before International Tribunals: (Real) Concerns, (Im)Possible 
Solutions // International Law Journal. – 2009. – № 42. – ɋ. 80. 
21 Ɍɚɦ ɠɟ. 
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ɜɟɪɬɢɤɚɥɶɧɨɣ ɜɡɚɢɦɨɫɜɹɡɢ ɦɟɠɞɭ ɪɚɡɥɢɱɧɵɦɢ ɫɭɞɚɦɢ ɢ ɩɪɢɦɟɧɢɦɵɦɢ ɡɚɤɨɧɚɦɢ 

ɧɚ ɧɚɰɢɨɧɚɥɶɧɨɦ ɭɪɨɜɧɟ. 

Ɉɞɧɚɤɨ ɞɚɧɧɚɹ ɫɢɬɭɚɰɢɹ ɧɟ ɯɚɪɚɤɬɟɪɧɚ ɞɥɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɜ 

ɤɨɬɨɪɨɦ ɞɨɝɨɜɨɪɧɵɟ ɩɪɚɜɚ ɢ ɨɛɹɡɚɧɧɨɫɬɢ ɫɭɛɴɟɤɬɨɜ ɫɭɳɟɫɬɜɭɸɬ ɧɚɪɚɜɧɟ ɞɪɭɝ ɫ 

ɞɪɭɝɨɦ, ɚ ɬɚɤɠɟ ɩɪɢɫɭɬɫɬɜɭɟɬ ɝɨɪɢɡɨɧɬɚɥɶɧɨɫɬɶ ɜɡɚɢɦɨɨɬɧɨɲɟɧɢɣ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ ɢ ɢɯ ɸɪɢɫɞɢɤɰɢɣ.  

ȼ ɞɨɤɬɪɢɧɚɥɶɧɵɯ ɢɫɬɨɱɧɢɤɚɯ ɱɚɫɬɨ ɜɵɫɤɚɡɵɜɚɟɬɫɹ ɦɧɟɧɢɟ ɨ ɬɨɦ, ɱɬɨ 

ɨɬɫɭɬɫɬɜɢɟ ɢɟɪɚɪɯɢɢ ɹɜɥɹɟɬɫɹ ɩɪɢɱɢɧɨɣ ɤɨɧɮɥɢɤɬɨɜ ɸɪɢɫɞɢɤɰɢɢ, ɤɨɥɥɢɡɢɣ 

ɡɚɤɨɧɨɜ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɢ, ɤɚɤ ɫɥɟɞɫɬɜɢɟ, ɩɪɢɱɢɧɨɣ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ.22 

ɉɪɟɢɦɭɳɟɫɬɜɟɧɧɵɦ ɮɚɤɬɨɪɨɦ, ɜ ɫɜɹɡɢ ɫ ɤɨɬɨɪɵɦ ɫɭɳɟɫɬɜɭɟɬ ɨɬɫɭɬɫɬɜɢɟ 

ɢɟɪɚɪɯɢɢ ɦɟɠɞɭ ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɫɭɞɟɛɧɵɦɢ ɭɱɪɟɠɞɟɧɢɹɦɢ, ɹɜɥɹɟɬɫɹ ɬɨ, ɱɬɨ 

ɩɨɥɧɨɦɨɱɢɹ ɤɚɠɞɨɝɨ ɨɪɝɚɧɚ ɨɝɪɚɧɢɱɟɧɵ ɟɝɨ ɫɨɛɫɬɜɟɧɧɵɦɢ ɪɭɤɨɜɨɞɹɳɢɦɢ 

ɞɨɤɭɦɟɧɬɚɦɢ, ɢ ɧɟ ɫɭɳɟɫɬɜɭɟɬ ɫɬɚɬɭɬɚ, ɨɩɪɟɞɟɥɹɸɳɟɝɨ ɩɨɥɧɨɦɨɱɢɹ ɬɪɢɛɭɧɚɥɨɜ 

ɩɨ ɨɬɧɨɲɟɧɢɸ ɞɪɭɝ ɤ ɞɪɭɝɭ.23 

Ʉɪɨɦɟ ɬɨɝɨ, ɸɪɢɫɞɢɤɰɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɬɪɢɛɭɧɚɥɚ ɡɚɜɢɫɢɬ ɨɬ ɞɨɝɨɜɨɪɚ, 

ɤɨɬɨɪɵɣ ɨɧ ɨɛɟɫɩɟɱɢɜɚɟɬ (ɧɚɩɪɢɦɟɪ, ɨɪɝɚɧ ɩɨ ɪɚɡɪɟɲɟɧɢɸ ɫɩɨɪɨɜ ȼɌɈ 

ɨɛɟɫɩɟɱɢɜɚɟɬ ɫɨɛɥɸɞɟɧɢɟ ɫɨɝɥɚɲɟɧɢɣ ȼɌɈ, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ ɋɭɞ ȿɜɪɨɩɟɣɫɤɨɝɨ 

ɫɨɸɡɚ (ɞɚɥɟɟ – ɫɭɞ ȿɋ) ɩɪɢɡɜɚɧ ɨɛɟɫɩɟɱɢɜɚɬɶ ɫɨɛɥɸɞɟɧɢɟ ɩɪɚɜɚ ȿɜɪɨɩɟɣɫɤɨɝɨ 

ɫɨɸɡɚ).   

ɇɚ ɨɫɧɨɜɚɧɢɢ ɞɚɧɧɨɝɨ ɬɟɡɢɫɚ, ɧɟɤɨɬɨɪɵɦɢ ɚɜɬɨɪɚɦɢ ɩɪɟɞɥɚɝɚɟɬɫɹ 

ɫɨɡɞɚɧɢɟ ɢɟɪɚɪɯɢɢ ɨɪɝɚɧɨɜ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɩɨɞɨɛɧɨ 

ɜɧɭɬɪɢɝɨɫɭɞɚɪɫɬɜɟɧɧɨɣ ɫɢɫɬɟɦɟ. ɋɭɳɟɫɬɜɭɸɬ ɪɚɡɥɢɱɧɵɟ ɩɪɟɞɥɨɠɟɧɢɹ ɨɛ 

ɨɪɝɚɧɟ, ɧɚ ɤɨɬɨɪɵɣ ɛɭɞɭɬ ɜɨɡɥɨɠɟɧɵ ɤɨɧɬɪɨɥɢɪɭɸɳɢɟ ɮɭɧɤɰɢɢ: Ɇɋ ɈɈɇ, ɫ 

                                                             
22 T. Graewert Conflicting Laws and Jurisdictions in the Dispute Settlement Process of Regional Trade Agreements and 
the WTO // Contemporary Asia Arbitration Journal. – 2008. – № 1 (2). – ɋ. 275. 
23 ɋɦɛɚɬɹɧ Ⱥ.ɋ. ɉɪɨɛɥɟɦɚ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ // Ɋɨɫɫɢɣɫɤɢɣ ɸɪɢɞɢɱɟɫɤɢɣ 
ɠɭɪɧɚɥ. – 2011. – № 6. – ɋ. 26. 
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ɜɨɡɦɨɠɧɨɫɬɶɸ ɧɚɞɟɥɟɧɢɹ ɟɝɨ ɚɩɟɥɥɹɰɢɨɧɧɵɦɢ ɮɭɧɤɰɢɹɦɢ24; ɭɱɪɟɠɞɟɧɢɟ ɧɨɜɨɝɨ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɨɪɝɚɧɚ Ƚɟɧɟɪɚɥɶɧɨɣ Ⱥɫɫɚɦɛɥɟɟɣ ɈɈɇ (ɞɚɥɟɟ – ȽȺ ɈɈɇ), ɫ 

ɩɪɟɞɨɫɬɚɜɥɟɧɢɟɦ ɟɦɭ ɨɫɨɛɵɯ ɩɨɥɧɨɦɨɱɢɣ.25 

Ɉɞɧɚɤɨ ɫɭɳɟɫɬɜɭɟɬ ɢ ɤɪɢɬɢɤɚ ɞɚɧɧɵɯ ɩɪɟɞɥɨɠɟɧɢɣ. Ɍɚɤ, Ⱦɠ. ɑɚɪɧɢ 

ɩɨɞɞɟɪɠɢɜɚɟɬ ɬɨɱɤɭ ɡɪɟɧɢɹ ɨ ɧɟɜɨɡɦɨɠɧɨɫɬɢ ɫɨɡɞɚɧɢɹ ɩɨɞɨɛɧɨɣ ɢɟɪɚɪɯɢɢ 

ɫɭɞɟɛɧɵɯ ɨɪɝɚɧɨɜ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ, ɩɪɢɜɨɞɹ ɚɪɝɭɦɟɧɬ ɨɛ ɢɡɧɚɱɚɥɶɧɨɦ 

ɫɨɡɞɚɧɢɢ ɫɢɫɬɟɦɵ, ɜ ɤɨɬɨɪɨɣ ɫɭɳɟɫɬɜɭɸɬ ɪɚɡɥɢɱɧɵɟ ɦɟɯɚɧɢɡɦɵ ɭɪɟɝɭɥɢɪɨɜɚɧɢɹ 

ɫɩɨɪɨɜ, ɨɫɭɳɟɫɬɜɥɹɟɦɵɟ ɧɟɡɚɜɢɫɢɦɵɦɢ ɫɭɞɟɛɧɵɦɢ ɭɱɪɟɠɞɟɧɢɹɦɢ ɢ ɨɪɝɚɧɚɦɢ.26 

Ɋ. ɏɢɝɝɢɧɫ ɩɪɢɞɟɪɠɢɜɚɟɬɫɹ ɦɧɟɧɢɹ, ɱɬɨ ɜ ɬɚɤɨɣ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɫɬɪɭɤɬɭɪɟ ɧɟɬ 

ɧɟɨɛɯɨɞɢɦɨɫɬɢ, ɩɨɫɤɨɥɶɤɭ ɷɬɨ ɩɪɨɬɢɜɨɪɟɱɢɬ ɢɞɟɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɩɪɚɜɨɫɭɞɢɹ.27 

Ɇɟɠɞɭɧɚɪɨɞɧɵɟ ɫɭɞɟɛɧɵɟ ɭɱɪɟɠɞɟɧɢɹ ɬɚɤɠɟ ɩɪɢɡɧɚɸɬ ɧɚɥɢɱɢɟ 

ɩɚɪɚɥɥɟɥɢɡɦɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɟ, ɹɜɥɹɸɳɟɝɨɫɹ ɫɥɟɞɫɬɜɢɟɦ 

ɫɦɟɠɧɵɯ ɞɨɝɨɜɨɪɨɜ. Ɍɚɤ, ɆɌɆɉ ɜ ɞɟɥɟ Southern Bluefin Tuna ɡɚɹɜɢɥ, ɱɬɨ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɢ ɩɪɚɤɬɢɤɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɞɟɣɫɬɜɢɬɟɥɶɧɨ 

ɫɭɳɟɫɬɜɭɟɬ ɫɢɬɭɚɰɢɹ, ɤɨɝɞɚ ɛɨɥɟɟ ɱɟɦ ɨɞɢɧ ɞɨɝɨɜɨɪ ɢɦɟɟɬ ɨɬɧɨɲɟɧɢɟ ɤ 

ɤɨɧɤɪɟɬɧɨɦɭ ɫɩɨɪɭ. Ɍɪɢɛɭɧɚɥ ɭɤɚɡɚɥ ɧɚ ɫɭɳɟɫɬɜɨɜɚɧɢɟ ɩɚɪɚɥɥɟɥɢɡɦɚ ɞɨɝɨɜɨɪɨɜ, 

ɤɨɬɨɪɨɟ ɦɨɠɟɬ ɜɵɪɚɠɚɬɶɫɹ «ɤɚɤ ɜ ɫɨɞɟɪɠɚɧɢɢ, ɬɚɤ ɢ ɜ ɩɨɥɨɠɟɧɢɹɯ ɨɛ 

ɭɪɟɝɭɥɢɪɨɜɚɧɢɢ ɜɨɡɧɢɤɚɸɳɢɯ ɜ ɫɜɹɡɢ ɫ ɧɢɦɢ ɫɩɨɪɨɜ».28 

ȿɳɟ ɨɞɧɨɣ ɩɪɢɱɢɧɨɣ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ 

ɹɜɥɹɟɬɫɹ ɬɨ, ɱɬɨ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɬɪɢɛɭɧɚɥɵ ɬɪɚɞɢɰɢɨɧɧɨ ɞɟɣɫɬɜɭɸɬ ɩɨ 

                                                             
24 N. Lavranos, Regulating Competing Jurisdictions among International Courts and Tribunals // Zeitschrift fur 
auslandisches Recht und Volkerrecht. – 2008. № 68. – ɋ. 598.  
 25 ɋɦɛɚɬɹɧ Ⱥ.ɋ. Ɍɨɥɤɨɜɚɧɢɟ ɢ ɩɪɢɦɟɧɟɧɢɟ ɩɪɚɜɢɥ ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ: Ɇɨɧɨɝɪɚɮɢɹ // Ɇ.: ɂɧɮɪɚ-
Ɇ. – 2017. – ɋ. 265. 
26 J.I. Charney The Impact on the International Legal System of the Growth of International Courts and Tribunals // 
International Law and Politics. – 1999. – № 31. –  ɋ. 701. 
27 R. Higgins The ICJ, The ECJ, and the Integrity of International Law // International and Comparative Law Quarterly. 
– 2003. – №1. – ɋ. 20. 
28 Southern Bluefin Tuna (New Zealand v. Japan; Australia v. Japan), International Tribunal for the Law of the Sea, 
Provisional Measures Order of 27 August 1999. para 89. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ 
ɨɛɴɟɞɢɧɟɧɧɵɯ ɧɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://legal.un.org/riaa/cases/vol_XXIII/1-57.pdf 
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ɩɪɢɧɰɢɩɭ ɫɨɝɥɚɫɢɹ ɫɬɨɪɨɧ, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ ɜ ɧɚɰɢɨɧɚɥɶɧɨɦ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɟ, 

ɫɭɞɵ ɞɟɣɫɬɜɭɸɬ ɧɚ ɨɫɧɨɜɚɧɢɢ ɤɨɧɫɬɢɬɭɰɢɨɧɧɵɯ ɩɨɥɧɨɦɨɱɢɣ. 

  ȼɫɥɟɞɫɬɜɢɟ ɞɨɝɨɜɨɪɧɨɣ ɩɪɢɪɨɞɵ ɸɪɢɫɞɢɤɰɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɬɪɢɛɭɧɚɥɨɜ, ɨɧɢ ɜ ɛɨɥɶɲɟɣ ɫɬɟɩɟɧɢ ɫɤɥɨɧɧɵ ɤ ɪɚɡɪɟɲɟɧɢɸ ɫɩɨɪɚ ɜ ɥɸɛɨɦ 

ɫɥɭɱɚɟ, ɞɚɠɟ ɜ ɫɥɭɱɚɟ, ɟɫɥɢ ɨɧ ɭɠɟ ɪɚɫɫɦɚɬɪɢɜɚɟɬɫɹ ɜ ɞɪɭɝɨɦ ɫɭɞɟɛɧɨɦ 

ɭɱɪɟɠɞɟɧɢɢ, ɩɨɫɤɨɥɶɤɭ ɜ ɢɧɨɦ ɫɥɭɱɚɟ ɫɭɳɟɫɬɜɭɟɬ ɪɢɫɤ ɨɬɤɚɡɚ ɜ ɩɪɚɜɨɫɭɞɢɢ, ɱɬɨ 

ɹɜɥɹɟɬɫɹ ɧɟɞɨɩɭɫɬɢɦɵɦ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ.29 

Ⱦɚɧɧɨɟ ɫɭɠɞɟɧɢɟ ɩɨɞɬɜɟɪɠɞɚɟɬɫɹ ɦɧɟɧɢɟɦ Ⱥɩɟɥɥɹɰɢɨɧɧɨɝɨ ɨɪɝɚɧɚ ȼɌɈ ɜ 

ɞɟɥɟ Mexico – Tax Measures on Soft Drinks and Other Beverages (ɞɚɥɟɟ – Soft 

Drinks). ȼ ɪɚɦɤɚɯ ɞɚɧɧɨɝɨ ɞɟɥɚ ɪɚɫɫɦɚɬɪɢɜɚɥɚɫɶ ɠɚɥɨɛɚ ɋɨɟɞɢɧɟɧɧɵɯ ɒɬɚɬɨɜ 

Ⱥɦɟɪɢɤɢ (ɞɚɥɟɟ – ɋɒȺ) ɤɚɫɚɬɟɥɶɧɨ ɨɩɪɟɞɟɥɟɧɧɵɯ ɧɚɥɨɝɨɜɵɯ ɦɟɪ, ɜɜɟɞɟɧɧɵɯ 

Ɇɟɤɫɢɤɨɣ ɜ ɨɬɧɨɲɟɧɢɢ ɛɟɡɚɥɤɨɝɨɥɶɧɵɯ ɧɚɩɢɬɤɨɜ. 

ȼ ɪɚɦɤɚɯ ɞɚɧɧɨɝɨ ɞɟɥɚ Ɇɟɤɫɢɤɨɣ ɨɫɩɚɪɢɜɚɥɚɫɶ ɸɪɢɫɞɢɤɰɢɹ ɬɪɟɬɟɣɫɤɨɣ 

ɝɪɭɩɩɵ ȼɌɈ ɢ Ⱥɩɟɥɥɹɰɢɨɧɧɨɝɨ ɨɪɝɚɧɚ ɧɚ ɨɫɧɨɜɚɧɢɢ ɭɠɟ ɫɭɳɟɫɬɜɭɸɳɟɝɨ 

ɩɪɨɢɡɜɨɞɫɬɜɚ ɩɨɞɚɧɧɨɦɭ ɫɩɨɪɭ ɜ ɪɚɦɤɚɯ ɬɪɟɬɟɣɫɤɨɣ ɝɪɭɩɩɵ ɇȺɎɌȺ.  

Ⱥɩɟɥɥɹɰɢɨɧɧɵɣ ɨɪɝɚɧ ȼɌɈ ɩɨɫɬɚɧɨɜɢɥ, ɱɬɨ ɪɟɲɟɧɢɟ ɨɛ ɨɬɤɚɡɟ ɜ 

ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɡɚɤɨɧɧɨ ɭɫɬɚɧɨɜɥɟɧɧɨɣ ɸɪɢɫɞɢɤɰɢɢ «ɭɦɟɧɶɲɚɟɬ» ɩɪɚɜɨ 

ɫɬɨɪɨɧɵ, ɩɨɞɚɜɲɟɣ ɠɚɥɨɛɭ, «ɞɨɛɢɜɚɬɶɫɹ ɜɨɡɦɟɳɟɧɢɹ ɡɚ ɧɚɪɭɲɟɧɢɟ 

ɨɛɹɡɚɬɟɥɶɫɬɜ».30 Ⱦɚɧɧɚɹ ɫɢɬɭɚɰɢɹ ɧɟɞɨɩɭɫɬɢɦɚ ɜ ɫɜɹɡɢ ɫ ɧɟɫɨɨɬɜɟɬɫɬɜɢɟɦ 

ɨɛɹɡɚɬɟɥɶɫɬɜɚɦ Ⱥɩɟɥɥɹɰɢɨɧɧɨɝɨ ɨɪɝɚɧɚ ɜ, ɩɪɟɞɭɫɦɨɬɪɟɧɧɵɦ ɜ ɫɬɚɬɶɹɯ 3.2 ɢ 19.2 

Ⱦɨɝɨɜɨɪɟɧɧɨɫɬɢ ɨ ɩɪɚɜɢɥɚɯ ɢ ɩɪɨɰɟɞɭɪɚɯ, ɪɟɝɭɥɢɪɭɸɳɢɯ ɪɚɡɪɟɲɟɧɢɟ ɫɩɨɪɨɜ 

(ɞɚɥɟɟ – Ⱦɋɍ).31 

                                                             
29 J. Pauwelyn, L. Eduardo, S. Cornell Forum Shopping before International Tribunals: (Real) Concerns, (Im)Possible 
Solutions // International Law Journal. – 2009. – №42. – ɋ. 79. 
30 Mexico - Tax Measures on Soft Drinks and Other Beverages, Appellate Body Report of 6 March 2006  
WT/DS308/AB/R. para 43. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ. – Ɋɟɠɢɦ 
ɞɨɫɬɭɩɚ: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds308_e.htm. 
31 Understanding on rules and procedures governing the settlement of disputes of 15 April 1994. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] 
// Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm. 
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ɍɱɢɬɵɜɚɹ ɜɵɲɟɫɤɚɡɚɧɧɨɟ, ɭɝɪɨɡɚ ɨɬɤɚɡɚ ɜ ɞɨɫɬɭɩɟ ɤ ɩɪɚɜɨɫɭɞɢɸ ɟɳɟ ɛɨɥɟɟ 

ɭɫɭɝɭɛɥɹɟɬ ɫɢɬɭɚɰɢɸ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ. 

ȼ ɥɢɬɟɪɚɬɭɪɟ ɫɭɳɟɫɬɜɭɟɬ ɩɪɟɞɩɨɥɨɠɟɧɢɟ ɨ ɬɨɦ, ɱɬɨ ɡɚɦɟɧɚ ɞɨɝɨɜɨɪɧɨɣ 

ɸɪɢɫɞɢɤɰɢɢ ɧɚ ɢɫɤɥɸɱɢɬɟɥɶɧɭɸ ɢɡɦɟɧɢɬ ɫɢɬɭɚɰɢɸ ɫ ɩɟɪɟɫɟɤɚɸɳɢɦɢɫɹ 

ɸɪɢɫɞɢɤɰɢɹɦɢ ɢ ɩɚɪɚɥɥɟɥɶɧɵɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨɦ. Ɍɚɤ, ɀ. Ʉɭɧɢɛɟɪɬɢ, 

ɧɚɩɪɢɦɟɪ, ɫɱɢɬɚɟɬ, ɱɬɨ ɞɨɝɨɜɨɪɟɧɧɨɫɬɶ ɫɬɨɪɨɧ ɨ ɩɟɪɟɞɚɱɟ ɢɯ ɫɩɨɪɨɜ 

ɢɫɤɥɸɱɢɬɟɥɶɧɨ ɨɞɧɨɦɭ ɫɭɞɶɟ ɞɨɥɠɧɚ ɫɧɢɡɢɬɶ ɪɢɫɤɢ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɟɛɧɨɝɨ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ.32 

Ɉɞɧɚɤɨ ɫɭɳɟɫɬɜɭɟɬ ɩɪɨɬɢɜɨɩɨɥɨɠɧɚɹ ɬɨɱɤɚ ɡɪɟɧɢɹ. Ⱦ. ɉɚɭɜɟɥɢɧ ɩɨɥɚɝɚɟɬ, 

ɱɬɨ ɜ ɬɨɦ ɫɥɭɱɚɟ, ɤɨɝɞɚ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɬɪɢɛɭɧɚɥɵ ɩɟɪɟɣɞɭɬ ɨɬ ɸɪɢɫɞɢɤɰɢɢ, 

ɨɫɧɨɜɚɧɧɨɣ ɧɚ ɫɨɝɥɚɫɢɢ, ɤ ɸɪɢɫɞɢɤɰɢɢ ɨɛɹɡɚɬɟɥɶɧɨɣ (ɤɨɬɨɪɚɹ, ɧɚɩɪɢɦɟɪ, 

ɯɚɪɚɤɬɟɪɧɚ ɞɥɹ ȼɌɈ ɢɥɢ ɞɥɹ ɋɭɞɚ ȿɋ), ɩɪɨɛɥɟɦɚ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɛɭɞɟɬ ɟɳɟ ɨɫɬɪɟɟ.33 

  Ⱦɟɣɫɬɜɢɬɟɥɶɧɨ, ɞɚɠɟ ɧɚɥɢɱɢɟ ɢɫɤɥɸɱɢɬɟɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɨɞɧɨɝɨ 

ɬɪɢɛɭɧɚɥɚ ɧɟ ɫɩɨɫɨɛɧɨ ɩɪɟɞɨɬɜɪɚɬɢɬɶ ɜɨɡɛɭɠɞɟɧɢɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ 

ɫɬɨɪɨɧɚɦɢ ɜ ɞɪɭɝɨɦ ɫɭɞɟ ɢɥɢ ɬɪɢɛɭɧɚɥɟ, ɩɨɫɤɨɥɶɤɭ ɧɚɥɢɱɢɟ ɫɨɜɩɚɞɚɸɳɢɯ 

ɤɨɦɩɟɬɟɧɰɢɣ ɪɚɡɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ ɩɨ-ɩɪɟɠɧɟɦɭ ɛɭɞɟɬ ɫɭɳɟɫɬɜɨɜɚɬɶ. 

Ɉɞɧɚɤɨ ɜɜɢɞɭ ɭɜɟɥɢɱɟɧɢɹ ɤɨɥɢɱɟɫɬɜɚ ɬɪɢɛɭɧɚɥɨɜ ɫ ɢɫɤɥɸɱɢɬɟɥɶɧɨɣ 

ɸɪɢɫɞɢɤɰɢɟɣ, ɜɨɡɪɚɫɬɟɬ ɜɟɪɨɹɬɧɨɫɬɶ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɚɯ, ɨɛɚ ɢɡ ɤɨɬɨɪɵɯ ɨɛɥɚɞɚɸɬ ɬɚɤɨɣ ɸɪɢɫɞɢɤɰɢɟɣ. 

ɋɭɳɟɫɬɜɭɟɬ ɬɨɱɤɚ ɡɪɟɧɢɹ, ɱɬɨ ɧɚɥɢɱɢɟ ɢɫɤɥɸɱɢɬɟɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɭ 

ɨɞɧɨɝɨ ɫɭɞɟɛɧɨɝɨ ɭɱɪɟɠɞɟɧɢɹ, ɦɨɠɟɬ ɩɨɧɭɞɢɬɶ ɜɬɨɪɨɣ ɨɬɤɚɡɚɬɶɫɹ ɨɬ 

ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɫɜɨɟɣ ɞɨɝɨɜɨɪɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, ɩɨɫɤɨɥɶɤɭ ɭ ɧɟɝɨ ɦɨɠɟɬ ɛɵɬɶ 

ɨɩɪɟɞɟɥɟɧɧɚɹ ɭɜɟɪɟɧɧɨɫɬɶ ɜ ɬɨɦ, ɱɬɨ ɜɬɨɪɨɣ ɬɪɢɛɭɧɚɥ ɪɚɡɪɟɲɢɬ ɫɩɨɪ, ɜɜɢɞɭ 

ɢɫɤɥɸɱɢɬɟɥɶɧɨɫɬɢ ɫɜɨɟɣ ɸɪɢɫɞɢɤɰɢɢ, ɢ ɪɢɫɤ ɨɬɤɚɡɚ ɜ ɩɪɚɜɨɫɭɞɢɢ ɧɟ ɜɨɡɧɢɤɧɟɬ.  

                                                             
32  G. Cuniberti Parallel Litigation and Foreign Investment Dispute Settlement // ICSID Review Foreign Investment Law 
Journal. –  2006. – C. 6. 
33 J. Pauwelyn, L. Eduardo, S. Cornell Forum Shopping before International Tribunals: (Real) Concerns, (Im)Possible 
Solutions // International Law Journal. – 2009. – №42. – ɋ. 84-85.  
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ȼ ɞɚɧɧɨɦ ɤɨɧɬɟɤɫɬɟ ɜɚɠɧɵɦ ɩɪɟɞɫɬɚɜɥɹɟɬɫɹ ɡɚɦɟɱɚɧɢɟ ɉɨɫɬɨɹɧɧɨɣ 

ɩɚɥɚɬɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɨɫɭɞɢɹ (ɞɚɥɟɟ – ɉɉɆɉ) ɜ ɞɟɥɟ Rights of Minorities 

in Upper Silesia (Minority Schools). ɍɤɚɡɚɧɧɨɟ ɞɟɥɨ ɤɚɫɚɟɬɫɹ ɧɚɪɭɲɟɧɢɹ Ⱦɨɝɨɜɨɪɚ 

ɨ ɡɚɳɢɬɟ ɦɟɧɶɲɢɧɫɬɜ, ɡɚɤɥɸɱɟɧɧɵɣ ɦɟɠɞɭ ɋɒȺ, Ȼɪɢɬɚɧɫɤɨɣ ɢɦɩɟɪɢɟɣ, 

Ɏɪɚɧɰɢɟɣ, ɂɬɚɥɢɟɣ ɢ əɩɨɧɢɟɣ, ɫ ɨɞɧɨɣ ɫɬɨɪɨɧɵ, ɢ ɉɨɥɶɲɟɣ, ɫ ɞɪɭɝɨɣ, ɤɨɬɨɪɨɟ 

ɛɵɥɨ ɜɵɪɚɠɟɧɨ ɜ ɢɫɤɥɸɱɟɧɢɢ ɩɨɥɶɫɤɢɯ ɭɱɟɧɢɤɨɜ ɢɡ ɲɤɨɥɵ ɞɥɹ ɧɚɰɢɨɧɚɥɶɧɵɯ 

ɦɟɧɶɲɢɧɫɬɜ ɩɨ ɹɡɵɤɨɜɨɦɭ ɤɪɢɬɟɪɢɸ. 

ȼ ɪɚɦɤɚɯ ɞɚɧɧɨɝɨ ɞɟɥɚ ɜ ɤɨɧɮɥɢɤɬ ɜɫɬɭɩɢɥɢ ɸɪɢɫɞɢɤɰɢɢ ɉɉɆɉ ɢ ɋɨɜɟɬɚ 

Ʌɢɝɢ ɇɚɰɢɣ. ɉɉɆɉ ɩɨɫɬɚɧɨɜɢɥɚ, ɱɬɨ ɫɭɞ ɦɨɠɟɬ ɨɬɤɚɡɚɬɶɫɹ ɨɬ ɨɫɭɳɟɫɬɜɥɟɧɢɹ 

ɫɜɨɟɣ ɸɪɢɫɞɢɤɰɢɢ ɬɨɥɶɤɨ ɜ ɬɨɦ ɫɥɭɱɚɟ, ɟɫɥɢ ɫɩɨɪ «ɩɨɞɩɚɞɚɟɬ ɩɨɞ 

ɢɫɤɥɸɱɢɬɟɥɶɧɭɸ ɸɪɢɫɞɢɤɰɢɸ, ɩɪɟɞɨɫɬɚɜɥɟɧɧɭɸ ɞɪɭɝɨɦɭ ɫɭɞɟɛɧɨɦɭ ɨɪɝɚɧɭ». 

ɂɫɤɥɸɱɢɬɟɥɶɧɚɹ ɸɪɢɫɞɢɤɰɢɹ ɨɩɪɟɞɟɥɹɟɬɫɹ ɩɭɧɤɬɨɦ, ɤɨɬɨɪɵɣ ɛɭɞɟɬ ɹɜɥɹɬɶɫɹ 

«ɞɨɫɬɚɬɨɱɧɨ ɹɫɧɵɦ, ɱɬɨɛɵ ɩɪɟɞɨɬɜɪɚɬɢɬɶ ɜɨɡɦɨɠɧɨɫɬɶ ɧɟɝɚɬɢɜɧɨɝɨ ɤɨɧɮɥɢɤɬɚ 

ɸɪɢɫɞɢɤɰɢɣ, ɜɥɟɤɭɳɟɝɨ ɨɩɚɫɧɨɫɬɶ ɨɬɤɚɡɚ ɜ ɩɪɚɜɨɫɭɞɢɢ».34 

ɇɚɤɨɧɟɰ, ɫɭɳɟɫɬɜɭɟɬ ɢɧɨɟ ɦɧɟɧɢɟ, ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɤɨɬɨɪɵɦ, ɫɞɜɢɝ ɜ 

ɫɬɨɪɨɧɭ ɢɫɤɥɸɱɢɬɟɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɭɠɟ ɩɪɨɢɡɨɲɟɥ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ. 

ɉɨ ɦɧɟɧɢɸ ɑ. Ɋɨɦɚɧɨ, «ɩɪɢɧɰɢɩ ɫɨɝɥɚɫɢɹ», ɩɪɨɜɨɡɝɥɚɲɟɧɧɵɣ ɉɉɆɉ ɜ 

Ʉɨɧɫɭɥɶɬɚɬɢɜɧɨɦ ɡɚɤɥɸɱɟɧɢɢ ɨ ɫɬɚɬɭɫɟ ȼɨɫɬɨɱɧɨɣ Ʉɚɪɟɥɢɢ35, ɫɬɚɜɲɢɣ ɤɚɧɨɧɨɦ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɤ ɤɨɧɰɭ ɞɜɚɞɰɚɬɨɝɨ ɜɟɤɚ ɫɦɟɧɢɥɫɹ ɧɚ ɢɫɤɥɸɱɢɬɟɥɶɧɨɫɬɶ 

ɸɪɢɫɞɢɤɰɢɢ ɩɨɞɚɜɥɹɸɳɟɝɨ ɛɨɥɶɲɢɧɫɬɜɚ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɡɚ 

ɢɫɤɥɸɱɟɧɢɟɦ, ɤ ɩɪɢɦɟɪɭ, Ɇɋ ɈɈɇ ɢɥɢ Ɇɟɠɚɦɟɪɢɤɚɧɫɤɨɝɨ ɋɭɞɚ ɩɨ ɩɪɚɜɚɦ 

ɱɟɥɨɜɟɤɚ.36 

ɉɨɞɨɛɧɚɹ ɫɢɬɭɚɰɢɹ ɞɟɣɫɬɜɢɬɟɥɶɧɨ ɦɨɠɟɬ ɜɵɡɜɚɬɶ ɨɩɚɫɟɧɢɹ, ɩɨɫɤɨɥɶɤɭ ɜ 

ɭɫɥɨɜɢɹɯ ɫɭɳɟɫɬɜɨɜɚɧɢɹ ɧɟɫɤɨɥɶɤɢɯ ɦɟɠɞɭɧɚɪɨɞɧɨ-ɩɪɚɜɨɜɵɯ ɪɟɠɢɦɨɜ, ɤɚɠɞɵɣ 

                                                             
34 Rights of Minorities in Upper Silesia (Minority Schools), PCIJ Judgment of 26 April 1928, PCIJ Series A. №15. C. 23 
[ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://legal.un.org/PCIJsummaries/documents/english/PCIJ_FinalText.pdf. 
35 Status of Eastern Carelia, PCIJ Advisory Opinion of 23 July1923, PCIJ Series B № 5, ɋ. 27. Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ 
Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://legal.un.org/PCIJsummaries/documents/english/PCIJ_FinalText.pdf. 
36ɋ. Romano The Shift from the Consensual to the Compulsory Paradigm in International Adjudication: Elements for a 
Theory of Consent // New York University Journal of International Law and Politics. – 2007. – C. 4. 
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ɢɡ ɤɨɬɨɪɵɯ ɧɚɞɟɥɟɧ ɫɨɛɫɬɜɟɧɧɵɦɢ ɩɪɨɰɟɞɭɪɚɦɢ ɢ ɨɪɝɚɧɚɦɢ, ɡɚɬɪɚɝɢɜɚɸɳɢɦɢ 

ɪɚɡɥɢɱɧɵɟ ɚɫɩɟɤɬɵ ɨɞɧɨɝɨ ɢ ɬɨɝɨ ɠɟ ɫɩɨɪɚ, ɜ ɩɪɚɜɟ, ɨɫɧɨɜɚɧɧɨɦ ɧɚ ɩɪɢɧɰɢɩɟ 

ɫɨɝɥɚɫɢɹ, ɪɟɲɟɧɢɟ ɛɭɞɟɬ ɩɪɨɫɬɵɦ, ɚ ɢɦɟɧɧɨ, ɨɧɨ ɛɭɞɟɬ ɩɨɫɬɚɜɥɟɧɨ ɜ ɡɚɜɢɫɢɦɨɫɬɶ 

ɨɬ ɬɨɝɨ, ɨɛ ɨɛɪɚɳɟɧɢɢ ɤ ɤɚɤɨɦɭ ɩɪɚɜɨɜɨɦɭ ɪɟɠɢɦɭ ɞɨɝɨɜɨɪɹɬɫɹ ɫɬɨɪɨɧɵ. Ɉɞɧɚɤɨ 

ɧɚ ɞɚɧɧɵɣ ɦɨɦɟɧɬ, ɤɨɝɞɚ ɫɨɝɥɚɫɢɟ ɧɚ ɸɪɢɫɞɢɤɰɢɸ ɦɨɠɟɬ ɛɵɬɶ ɡɚɛɥɨɤɢɪɨɜɚɧɨ, ɚ 

ɩɪɢɧɰɢɩ ɫɨɝɥɚɫɢɹ ɨɫɥɚɛɥɟɧ, ɨɱɟɜɢɞɧɨɟ ɪɟɲɟɧɢɟ ɩɪɨɛɥɟɦɵ ɨɬɫɭɬɫɬɜɭɟɬ. 

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɩɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɫɪɚɜɧɢɬɟɥɶɧɨ ɧɨɜɨɟ ɹɜɥɟɧɢɟ, ɤɨɬɨɪɨɟ 

ɯɚɪɚɤɬɟɪɢɡɭɸɬɫɹ ɬɟɦ, ɱɬɨ ɫɬɨɪɨɧɚ ɢɥɢ ɨɛɟ ɫɬɨɪɨɧɵ ɫɩɨɪɚ ɨɛɪɚɳɚɸɬɫɹ ɜ 

ɫɭɞɟɛɧɵɣ ɨɪɝɚɧ ɞɥɹ ɪɚɡɪɟɲɟɧɢɹ ɫɩɨɪɚ, ɤɨɬɨɪɵɣ ɭɠɟ ɪɚɫɫɦɚɬɪɢɜɚɟɬɫɹ ɞɪɭɝɢɦ 

ɬɪɢɛɭɧɚɥɨɦ. Ɉɫɧɨɜɧɨɣ ɩɪɢɱɢɧɨɣ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɹɜɥɹɟɬɫɹ 

ɤɨɧɮɥɢɤɬ ɸɪɢɫɞɢɤɰɢɣ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɜɨɡɧɢɤɲɢɣ 

ɜɫɥɟɞɫɬɜɢɟ ɬɚɤɢɯ ɨɫɨɛɟɧɧɨɫɬɟɣ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɩɪɚɜɨɫɭɞɢɹ ɤɚɤ ɨɬɫɭɬɫɬɜɢɟ ɢɟɪɚɪɯɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɢ ɫɭɞɨɜ, 

ɩɚɪɚɥɥɟɥɢɡɦ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɞɨɝɨɜɨɪɨɜ, ɩɪɢɧɰɢɩ ɫɨɝɥɚɫɢɹ ɫɬɨɪɨɧ, ɥɟɠɚɳɢɣ ɜ 

ɨɫɧɨɜɟ ɪɚɡɪɟɲɟɧɢɹ ɫɩɨɪɨɜ, ɚ ɬɚɤɠɟ ɩɪɨɥɢɮɟɪɚɰɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ. 

1.2 ɉɪɨɛɥɟɦɵ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 
ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢяɯ.  

ȼ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɨɬɦɟɱɚɟɬɫɹ ɧɚɫɬɨɪɨɠɟɧɧɨɫɬɶ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɫɜɹɡɚɧɧɚɹ ɫ ɨɬɤɚɡɨɦ ɨɬ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɢɯ ɸɪɢɫɞɢɤɰɢɢ ɜ 

ɫɥɭɱɚɟ ɧɚɥɢɱɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ, ɤɨɬɨɪɚɹ ɜɵɡɜɚɧɚ ɪɢɫɤɨɦ ɨɬɤɚɡɚ 

ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɨɫɭɞɢɢ. ȼ ɫɜɹɡɢ ɫ ɷɬɢɦ ɜɨɡɧɢɤɚɟɬ ɜɨɩɪɨɫ, ɫɭɳɟɫɬɜɭɸɬ ɥɢ 

ɧɟɝɚɬɢɜɧɵɟ ɷɮɮɟɤɬɵ, ɜɵɡɜɚɧɧɵɟ ɩɚɪɚɥɥɟɥɶɧɵɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨɦ, ɜɟɫɨɦɨɫɬɶ 

ɢ ɫɟɪɶɟɡɧɨɫɬɶ ɤɨɬɨɪɵɯ ɫɜɢɞɟɬɟɥɶɫɬɜɭɟɬ ɨ ɧɟɞɨɩɭɫɬɢɦɨɫɬɢ ɪɚɫɫɦɨɬɪɟɧɢɹ ɢ 

ɜɵɧɟɫɟɧɢɹ ɪɟɲɟɧɢɣ ɩɨ ɨɞɧɨɦɭ ɢ ɬɨɦɭ ɠɟ ɞɟɥɭ ɪɚɡɧɵɦɢ ɬɪɢɛɭɧɚɥɚɦɢ. 

ȼ ɪɚɦɤɚɯ ɨɞɧɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ ɩɪɢ ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɩɪɚɜɨɫɭɞɢɹ ɦɨɝɭɬ 

ɩɪɨɫɥɟɠɢɜɚɬɶɫɹ ɬɚɤɢɟ ɧɟɝɚɬɢɜɧɵɟ ɩɨɫɥɟɞɫɬɜɢɹ, ɜɵɡɜɚɧɧɵɟ ɩɚɪɚɥɥɟɥɶɧɵɦɢ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚɦɢ, ɤɚɤ: ɭɜɟɥɢɱɟɧɢɟ ɢɡɞɟɪɠɟɤ ɫɬɨɪɨɧ, ɫɜɹɡɚɧɧɵɯ ɫɨ 
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ɦɧɨɠɟɫɬɜɟɧɧɵɦɢ ɩɪɨɰɟɫɫɚɦɢ; ɩɪɨɬɢɜɨɪɟɱɢɜɨɫɬɶ ɫɭɞɟɛɧɵɯ ɪɟɲɟɧɢɣ, ɜ 

ɪɟɡɭɥɶɬɚɬɟ ɱɟɝɨ, ɮɚɤɬɢɱɟɫɤɢ, ɫɩɨɪ ɦɟɠɞɭ ɫɬɨɪɨɧɚɦɢ ɧɟ ɛɭɞɟɬ ɪɚɡɪɟɲɟɧ; ɧɚɥɢɱɢɟ 

ɞɜɨɣɧɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ; ɜɨɡɦɨɠɧɨɫɬɶ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɚɜɨɦ ɢ ɨɬɫɭɬɫɬɜɢɟ 

ɪɚɜɟɧɫɬɜɚ ɫɬɨɪɨɧ, ɜɵɡɜɚɧɧɨɟ ɬɟɦ, ɱɬɨ ɭ ɨɞɧɨɣ ɢɡ ɫɬɨɪɨɧ ɦɨɠɟɬ ɫɭɳɟɫɬɜɨɜɚɬɶ 

ɢɧɬɟɪɟɫ ɤ ɢɫɩɨɥɶɡɨɜɚɧɢɸ ɜɵɝɨɞɧɨɝɨ ɫɭɞɟɛɧɨɝɨ ɨɪɝɚɧɚ ɜ ɫɜɹɡɢ ɫ ɬɟɦ, ɱɬɨ ɟɝɨ 

ɜɵɛɨɪ ɦɨɠɟɬ ɫɭɳɟɫɬɜɟɧɧɨ ɢɡɦɟɧɢɬɶ ɢɫɯɨɞ ɫɩɨɪɚ; ɬɪɚɬɚ ɪɟɫɭɪɫɨɜ ɨɛɳɟɫɬɜɚ ɜ 

ɰɟɥɨɦ; ɭɝɪɨɡɚ ɫɬɚɛɢɥɶɧɨɫɬɢ, ɛɟɡɨɩɚɫɧɨɫɬɢ ɢ ɥɟɝɢɬɢɦɧɨɫɬɢ ɫɭɞɟɛɧɨɣ ɫɢɫɬɟɦɵ ɜ 

ɰɟɥɨɦ.37 

Ɉɞɧɚɤɨ ɭɤɚɡɚɧɧɵɟ ɨɬɪɢɰɚɬɟɥɶɧɵɟ ɷɮɮɟɤɬɵ ɦɨɝɭɬ ɢɦɟɬɶ ɢɧɨɟ ɡɧɚɱɟɧɢɟ ɞɥɹ 

ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɨɫɭɞɢɹ. 

ȼ ɱɚɫɬɧɨɫɬɢ, ɭɱɢɬɵɜɚɹ ɬɨɬ ɮɚɤɬ, ɱɬɨ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɟ ɜ 

ɤɚɱɟɫɬɜɟ ɫɬɨɪɨɧ ɡɚɞɟɣɫɬɜɨɜɚɧɵ ɩɪɟɢɦɭɳɟɫɬɜɟɧɧɨ ɝɨɫɭɞɚɪɫɬɜɚ, ɭɜɟɥɢɱɟɧɢɟ 

ɫɭɞɟɛɧɵɯ ɢɡɞɟɪɠɟɤ ɧɟ ɹɜɥɹɟɬɫɹ ɤɪɢɬɢɱɧɨɣ ɩɪɨɛɥɟɦɨɣ, ɯɨɬɹ ɞɥɹ ɛɟɞɧɵɯ 

ɝɨɫɭɞɚɪɫɬɜ ɢɥɢ ɱɚɫɬɧɵɯ ɥɢɰ, ɨɧɚ ɦɨɠɟɬ ɪɚɫɰɟɧɢɜɚɬɶɫɹ ɜ ɤɚɱɟɫɬɜɟ ɬɚɤɨɜɨɣ.  

Ɍɨ ɠɟ ɫɚɦɨɟ ɤɚɫɚɟɬɫɹ ɢ ɢɡɞɟɪɠɟɤ ɞɥɹ ɨɛɳɟɫɬɜɚ ɜ ɰɟɥɨɦ. ɋɱɢɬɚɟɬɫɹ, ɱɬɨ 

ɪɟɫɭɪɫɵ, ɡɚɬɪɚɱɢɜɚɟɦɵɟ ɧɚ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ, ɹɜɥɹɸɬɫɹ 

ɫɪɚɜɧɢɬɟɥɶɧɨ ɧɟɛɨɥɶɲɢɦɢ.38 

Ɉɞɧɚɤɨ ɫɭɳɟɫɬɜɭɟɬ ɢ ɢɧɚɹ ɬɨɱɤɚ ɡɪɟɧɢɹ, ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɤɨɬɨɪɨɣ 

ɢɡɞɟɪɠɤɢ ɞɥɹ ɨɛɳɟɫɬɜɚ ɜɫɟ-ɬɚɤɢ ɢɦɟɸɬ ɫɜɨɣ ɧɟɝɚɬɢɜɧɵɯ ɜɟɫ, ɜɵɡɜɚɧɧɵɣ ɬɟɦ, ɱɬɨ 

ɜ ɧɟɤɨɬɨɪɵɯ ɬɪɢɛɭɧɚɥɚɯ ɪɚɫɯɨɞɵ ɧɚ ɩɪɨɰɟɫɫ ɩɨɤɪɵɜɚɸɬɫɹ ɜɫɟɦɢ ɟɝɨ 

ɭɱɚɫɬɧɢɤɚɦɢ, ɧɟ ɨɝɪɚɧɢɱɢɜɚɹɫɶ ɫɬɨɪɨɧɚɦɢ ɩɪɨɰɟɫɫɚ, ɱɟɪɟɡ ɨɛɳɢɣ ɛɸɞɠɟɬ 

ɨɪɝɚɧɢɡɚɰɢɢ. Ʉ ɩɪɢɦɟɪɭ, ɬɚɤɚɹ ɫɢɫɬɟɦɚ ɫɭɳɟɫɬɜɭɟɬ ɜ ȼɌɈ ɢ Ɇɋ ɈɈɇ.39 Ɍɚɤ, 

ɫɬɚɬɶɹ 33 ɋɬɚɬɭɬɚ Ɇɋ ɈɈɇ ɩɪɟɞɭɫɦɚɬɪɢɜɚɟɬ, ɱɬɨ «Ɉɛɴɟɞɢɧɟɧɧɵɟ ɇɚɰɢɢ ɧɟɫɭɬ 

ɪɚɫɯɨɞɵ ɋɭɞɚ ɜ ɩɨɪɹɞɤɟ, ɨɩɪɟɞɟɥɹɟɦɨɦ Ƚɟɧɟɪɚɥɶɧɨɣ Ⱥɫɫɚɦɛɥɟɟɣ».40 ȼ ɫɬɚɬɶɟ 8 

                                                             
37 J. Pauwelyn, L. Eduardo, S. Cornell Forum Shopping before International Tribunals: (Real) Concerns, (Im)Possible 
Solutions // International Law Journal. – 2009. – №42. – ɋ. 76.  
38 Ɍɚɦ ɠɟ. 
39 ɋ. Romano The Price of International Justice //The Law and Practice of International Courts and Tribunals. –. C. 281, 
303. 
40 ɋɬɚɬɭɬ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɋɭɞɚ ɈɈɇ ɨɬ 26 ɢɸɧɹ 1945 ɝɨɞɚ. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ 
ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.un.org/ru/icj/statut.shtml.  
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Ⱦɋɍ ɡɚɤɪɟɩɥɟɧɨ, ɱɬɨ «ɪɚɫɯɨɞɵ ɱɥɟɧɨɜ ɬɪɟɬɟɣɫɤɢɯ ɝɪɭɩɩ…ɩɨɤɪɵɜɚɸɬɫɹ ɢɡ 

ɛɸɞɠɟɬɚ ȼɌɈ».41 

ɇɚɢɛɨɥɶɲɭɸ ɨɩɚɫɧɨɫɬɶ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɟ 

ɩɪɟɞɫɬɚɜɥɹɸɬ ɬɚɤɢɟ ɧɟɝɚɬɢɜɧɵɟ ɷɮɮɟɤɬɵ ɩɚɪɚɥɥɟɥɶɧɵɯ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ, ɤɚɤ 

ɩɪɨɬɢɜɨɪɟɱɢɜɨɫɬɶ ɫɭɞɟɛɧɵɯ ɪɟɲɟɧɢɣ, ɪɢɫɤ ɞɜɨɣɧɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ, ɚ ɬɚɤɠɟ 

ɭɝɪɨɡɚ ɫɬɚɛɢɥɶɧɨɫɬɢ ɢ ɥɟɝɢɬɢɦɧɨɫɬɢ ɜɫɟɣ ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɢ ɟɟ 

ɮɪɚɝɦɟɧɬɚɰɢɹ. 

Ɉɬɦɟɬɢɦ, ɱɬɨ ɮɪɚɝɦɟɧɬɚɰɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɚ ɬɚɤɠɟ ɭɝɪɨɡɚ 

ɫɬɚɛɢɥɶɧɨɫɬɢ ɢ ɥɟɝɢɬɢɦɧɨɫɬɢ ɹɜɥɹɟɬɫɹ ɫɥɟɞɫɬɜɢɟɦ ɩɟɪɜɵɯ ɞɜɭɯ ɧɟɝɚɬɢɜɧɵɯ 

ɦɨɦɟɧɬɨɜ, ɫɜɹɡɚɧɧɵɯ ɫ ɩɚɪɚɥɥɟɥɶɧɵɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨɦ. Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, 

ɩɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɧɚɤɥɚɞɵɜɚɟɬ ɫɜɨɣ ɨɬɪɢɰɚɬɟɥɶɧɵɣ ɨɬɩɟɱɚɬɨɤ ɤɚɤ 

ɧɚ ɨɬɧɨɲɟɧɢɹ ɫɬɨɪɨɧ, ɭɱɚɫɬɜɭɸɳɢɯ ɜ ɫɩɨɪɟ, ɬɚɤ ɢ ɧɚ ɜɫɟ ɨɛɳɟɫɬɜɨ ɰɟɥɨɦ. 

ɉɪɨɬɢɜɨɪɟɱɢɟ ɪɟɲɟɧɢɣ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɦɨɠɟɬ ɢɦɟɬɶ 

ɧɟɫɤɨɥɶɤɨ ɩɪɨɹɜɥɟɧɢɣ.  

ȼɨ-ɩɟɪɜɵɯ, ɨɧɢ ɦɨɝɭɬ ɛɵɬɶ ɨɫɧɨɜɚɧɵ ɧɚ ɪɚɡɧɵɯ ɸɪɢɞɢɱɟɫɤɢɯ ɮɚɤɬɚɯ, ɜ 

ɱɚɫɬɧɨɫɬɢ, ɢɦ ɦɨɝɭɬ ɛɵɬɶ ɩɪɟɞɨɫɬɚɜɥɟɧɵ ɪɚɡɥɢɱɧɵɟ ɞɨɤɚɡɚɬɟɥɶɫɬɜɚ, 

ɢɧɬɟɪɩɪɟɬɚɰɢɹ ɤɨɬɨɪɵɯ ɬɚɤɠɟ ɦɨɠɟɬ ɛɵɬɶ ɨɫɭɳɟɫɬɜɥɟɧɚ ɩɨ-ɪɚɡɧɨɦɭ. ȼɫɟ ɷɬɨ 

ɩɪɢɜɨɞɢɬ ɤ ɪɚɡɧɨɣ ɨɰɟɧɤɟ ɸɪɢɞɢɱɟɫɤɢɯ ɮɚɤɬɨɜ.42 

ɉɨɦɢɦɨ ɷɬɨɝɨ, ɪɟɲɟɧɢɹ ɞɜɭɯ ɬɪɢɛɭɧɚɥɨɜ ɦɨɝɭɬ ɢɦɟɬɶ ɪɚɡɥɢɱɧɵɟ ɩɪɚɜɨɜɵɟ 

ɨɫɧɨɜɚɧɢɹ. ɗɬɨ ɯɚɪɚɤɬɟɪɧɨ ɞɥɹ ɫɢɬɭɚɰɢɢ, ɤɨɝɞɚ ɨɫɧɨɜɚɧɢɟɦ ɞɥɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɹɜɥɹɟɬɫɹ ɦɧɨɠɟɫɬɜɟɧɧɨɫɬɶ ɞɨɝɨɜɨɪɨɜ, ɢ 

ɤɨɧɤɭɪɢɪɭɸɳɢɟ ɫɭɞɟɛɧɵɟ ɨɪɝɚɧɵ ɪɚɡɪɟɲɚɸɬ ɫɩɨɪɵ ɧɚ ɨɫɧɨɜɚɧɢɢ ɪɚɡɥɢɱɧɵɯ 

                                                             
41 Understanding on rules and procedures governing the settlement of disputes of 15 April 1994. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] 
// Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm. 
42 G. Cuniberti Parallel Litigation and Foreign Investment Dispute Settlement // ICSID Review Foreign Investment Law 
Journal. –  2006. – C. 37. 
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ɩɪɚɜɨɜɵɯ ɢɧɫɬɪɭɦɟɧɬɨɜ, ɢ, ɫɥɟɞɨɜɚɬɟɥɶɧɨ, ɢɦɟɸɬ ɜɨɡɦɨɠɧɨɫɬɶ ɩɪɢɧɢɦɚɬɶ 

ɪɟɲɟɧɢɹ ɩɨ-ɪɚɡɧɨɦɭ.43 

Ⱦɚɠɟ ɜ ɫɥɭɱɚɟ, ɤɨɝɞɚ ɫɭɞɟɛɧɵɟ ɭɱɪɟɠɞɟɧɢɹ ɩɨ ɨɞɧɨɦɭ ɞɟɥɭ 

ɪɭɤɨɜɨɞɫɬɜɭɸɬɫɹ ɨɞɧɢɦ ɢ ɬɟɦ ɠɟ ɞɨɝɨɜɨɪɨɦ, ɫɭɳɟɫɬɜɭɸɬ ɪɢɫɤ ɬɨɝɨ, ɱɬɨ ɨɧɢ 

ɛɭɞɭɬ ɩɨ-ɪɚɡɧɨɦɭ ɨɫɭɳɟɫɬɜɥɹɬɶ ɬɨɥɤɨɜɚɧɢɟ ɩɪɚɜɨɜɵɯ ɩɨɥɨɠɟɧɢɣ, ɢ, ɤɚɤ 

ɫɥɟɞɫɬɜɢɟ, ɛɭɞɭɬ ɫɞɟɥɚɧɵ ɩɪɨɬɢɜɨɪɟɱɢɜɵɟ ɜɵɜɨɞɵ ɨɬɧɨɫɢɬɟɥɶɧɨ ɫɨɞɟɪɠɚɧɢɹ 

ɨɛɹɡɚɬɟɥɶɫɬɜ ɫɬɨɪɨɧ. 

ɇɚɤɨɧɟɰ, ɤɨɧɤɭɪɢɪɭɸɳɢɟ ɫɭɞɟɛɧɵɟ ɭɱɪɟɠɞɟɧɢɹ ɦɨɝɭɬ ɩɪɟɞɨɫɬɚɜɥɹɬɶ 

ɪɚɡɥɢɱɧɵɟ ɢ ɧɟɫɨɜɦɟɫɬɢɦɵɟ ɫɪɟɞɫɬɜɚ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ, ɜ ɪɟɡɭɥɶɬɚɬɟ ɱɟɝɨ 

ɩɪɚɜɨɜɵɟ ɩɨɫɥɟɞɫɬɜɢɹ ɬɚɤɢɯ ɪɟɲɟɧɢɣ ɛɭɞɭɬ ɜɡɚɢɦɨɢɫɤɥɸɱɚɸɳɢɦɢ. Ɍɚɤɚɹ 

ɫɢɬɭɚɰɢɹ ɜɨɡɦɨɠɧɚ, ɤɨɝɞɚ ɨɞɧɨ ɫɭɞɟɛɧɨɟ ɭɱɪɟɠɞɟɧɢɟ ɩɪɟɞɨɫɬɚɜɥɹɟɬ ɨɞɧɨ 

ɫɪɟɞɫɬɜɨ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ ɞɪɭɝɨɣ ɬɪɢɛɭɧɚɥ ɦɨɠɟɬ ɩɪɟɞɨɫɬɚɜɢɬɶ 

ɩɪɨɬɢɜɨɩɨɥɨɠɧɨɟ ɫɪɟɞɫɬɜɨ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ.44 

Ʉɪɨɦɟ ɷɬɨɝɨ, ɤɨɧɮɥɢɤɬ ɫɪɟɞɫɬɜ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ ɜɨɡɦɨɠɟɧ ɢ ɜ ɬɨɦ ɫɥɭɱɚɟ, 

ɤɨɝɞɚ ɨɞɧɢɦ ɬɪɢɛɭɧɚɥɨɦ ɫɪɟɞɫɬɜɨ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ ɩɪɟɞɨɫɬɚɜɥɹɟɬɫɹ, ɜ ɬɨ ɜɪɟɦɹ 

ɤɚɤ ɞɪɭɝɨɣ ɨɬɤɚɡɵɜɚɟɬɫɹ ɨɬ ɟɝɨ ɩɪɟɞɨɫɬɚɜɥɟɧɢɹ.45 

əɪɤɢɦ ɩɪɢɦɟɪɨɦ ɹɜɥɹɸɬɫɹ ɩɚɪɚɥɥɟɥɶɧɵɟ ɞɟɥɚ CME Czech Republic B.V. v. 

The Czech Republic46 ɢ Lauder v. Czech Republic47, ɤɨɬɨɪɵɟ ɪɚɫɫɦɚɬɪɢɜɚɥɢɫɶ 

Ʌɨɧɞɨɧɫɤɢɦ ɢ ɋɬɨɤɝɨɥɶɦɫɤɢɦ ɬɪɢɛɭɧɚɥɚɦɢ ad hoc ɜ ɪɚɦɤɚɯ Ʉɨɦɢɫɫɢɢ ɈɈɇ ɩɨ 

ɩɪɚɜɭ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɬɨɪɝɨɜɥɢ. 

ɋɨɝɥɚɫɧɨ ɮɚɤɬɢɱɟɫɤɨɣ ɫɬɨɪɨɧɟ ɞɟɥɚ Ɋ. Ʌɚɭɞɟɪ ɢɧɜɟɫɬɢɪɨɜɚɥ ɜ ɱɟɲɫɤɭɸ 

ɱɚɫɬɧɭɸ ɬɟɥɟɪɚɞɢɨɜɟɳɚɬɟɥɶɧɭɸ ɤɨɦɩɚɧɢɸ ɩɨɫɪɟɞɫɬɜɨɦ ɤɨɦɩɚɧɢɢ CME. CME ɢ 

                                                             
43 G. Cuniberti Parallel Litigation and Foreign Investment Dispute Settlement // ICSID Review Foreign Investment Law 
Journal. –  2006. – C. 38-40. 
44 J. Pauwelyn, L. Eduardo, S. Cornell Forum Shopping before International Tribunals: (Real) Concerns, (Im)Possible 
Solutions // International Law Journal. – 2009. – №42. – ɋ. 79. 
45 Ɍɚɦ ɠɟ.  
46 CME Czech Republic B.V. v. The Czech Republic, UNCITRAL ad hoc Tribunal Final Award of 14 March 2003. 
[ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ʉɨɧɮɟɪɟɧɰɢɢ ɈɈɇ ɩɨ ɬɨɪɝɨɜɥɟ ɢ ɪɚɡɜɢɬɢɸ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/52/cme-v-czech-republic 
47 Lauder v. Czech Republic, UNCITRAL ad hoc Tribunal Final award of 3 September 2001.  [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // 
Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ʉɨɧɮɟɪɟɧɰɢɢ ɈɈɇ ɩɨ ɬɨɪɝɨɜɥɟ ɢ ɪɚɡɜɢɬɢɸ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/52/cme-v-czech-republic. 
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Ɋ. Ʌɚɭɞɟɪ ɫɨɨɬɜɟɬɫɬɜɟɧɧɨ ɬɪɟɛɨɜɚɥɢ ɜɨɡɦɟɳɟɧɢɹ ɭɛɵɬɤɨɜ ɡɚ ɩɪɟɞɩɨɥɚɝɚɟɦɨɟ 

ɜɦɟɲɚɬɟɥɶɫɬɜɨ ɑɟɲɫɤɨɝɨ ɫɨɜɟɬɚ ɩɨ ɋɆɂ, ɝɨɫɭɞɚɪɫɬɜɟɧɧɨɝɨ ɨɪɝɚɧɚ, 

ɩɪɟɞɨɫɬɚɜɥɹɸɳɟɝɨ ɥɢɰɟɧɡɢɢ ɧɚ ɜɟɳɚɧɢɟ, ɜ ɞɟɥɨɜɵɟ ɨɬɧɨɲɟɧɢɹ, ɤɨɬɨɪɵɟ ɜ 

ɤɨɧɟɱɧɨɦ ɢɬɨɝɟ ɩɪɢɜɟɥɢ ɤ ɩɨɬɟɪɹɦ, ɩɨɧɟɫɟɧɧɵɦ Ɋ. Ʌɚɭɞɟɪɨɦ. Ɋɚɫɫɦɚɬɪɢɜɚɹ 

ɨɞɢɧɚɤɨɜɵɟ ɮɚɤɬɵ, ɬɪɢɛɭɧɚɥɵ ɜɵɧɟɫɥɢ ɞɜɚ ɩɪɨɬɢɜɨɪɟɱɢɜɵɯ ɚɪɛɢɬɪɚɠɧɵɟ 

ɪɟɲɟɧɢɹ: Ʌɨɧɞɨɧɫɤɢɣ ɬɪɢɛɭɧɚɥ ad hoc ɨɬɤɥɨɧɢɥ ɢɫɤ Ʌɚɭɞɟɪɚ, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ 

ɋɬɨɤɝɨɥɶɦɫɤɢɣ ɬɪɢɛɭɧɚɥ ad hoc ɩɪɢɫɭɞɢɥ ɭɳɟɪɛ CME ɜ ɪɚɡɦɟɪɟ 270 ɦɢɥɥɢɨɧɨɜ 

ɞɨɥɥɚɪɨɜ ɋɒȺ ɢ 10% ɨɬ ɭɤɚɡɚɧɧɨɝɨ ɪɚɡɦɟɪɚ ɫ ɦɨɦɟɧɬɚ ɜɵɧɟɫɟɧɢɹ ɪɟɲɟɧɢɹ. ȼ 

ɢɬɨɝɟ, ɑɟɯɢɹ ɡɚɩɥɚɬɢɥɚ 355 ɦɢɥɥɢɨɧɨɜ ɞɨɥɥɚɪɨɜ.48 

ɉɪɨɬɢɜɨɪɟɱɢɜɨɫɬɶ ɫɭɞɟɛɧɵɯ ɪɟɲɟɧɢɣ, ɨɫɧɨɜɚɧɧɚɹ ɧɚ ɪɚɡɥɢɱɧɨɣ ɨɰɟɧɤɟ 

ɮɚɤɬɨɜ, ɚ ɬɚɤɠɟ ɧɚ ɪɚɡɥɢɱɧɵɯ ɩɪɚɜɨɜɵɯ ɢɧɫɬɪɭɦɟɧɬɚɯ, ɩɪɢɦɟɧɹɟɦɵɯ ɫɭɞɟɛɧɵɦɢ 

ɭɱɪɟɠɞɟɧɢɹɦɢ, ɢɦɟɟɬ ɧɟɝɚɬɢɜɧɵɣ ɷɮɮɟɤɬ ɞɥɹ ɨɛɳɟɫɬɜɚ ɜ ɰɟɥɨɦ, ɩɨɫɤɨɥɶɤɭ 

ɧɚɧɨɫɢɬ ɭɳɟɪɛ ɚɜɬɨɪɢɬɟɬɭ ɢ ɡɚɤɨɧɧɨɫɬɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɨɩɨɪɹɞɤɚ. 

ɉɪɨɬɢɜɨɪɟɱɢɜɨɫɬɶ ɫɭɞɟɛɧɵɯ ɪɟɲɟɧɢɣ, ɨɫɧɨɜɚɧɢɟɦ ɤɨɬɨɪɨɣ ɹɜɥɹɟɬɫɹ ɤɨɧɮɥɢɤɬ 

ɫɪɟɞɫɬɜ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ, ɹɜɥɹɟɬɫɹ ɩɪɢɱɢɧɨɣ ɧɟɝɚɬɢɜɧɵɯ ɩɨɫɥɟɞɫɬɜɢɣ ɞɥɹ 

ɫɚɦɢɯ ɫɬɨɪɨɧ, ɩɨɫɤɨɥɶɤɭ ɫɨɡɞɚɟɬ ɪɢɫɤ ɧɟɭɪɟɝɭɥɢɪɨɜɚɧɧɨɫɬɢ ɫɩɨɪɚ ɢ ɨɫɬɚɜɥɟɧɢɹ 

ɫɬɨɪɨɧ ɛɟɡ ɤɚɤɢɯ-ɥɢɛɨ ɫɪɟɞɫɬɜ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ, ɚ ɬɚɤɠɟ ɧɚɥɢɱɢɹ ɫɢɬɭɚɰɢɢ, 

ɛɥɢɡɤɨɣ ɤ ɨɬɤɚɡɭ ɜ ɩɪɚɜɨɫɭɞɢɢ. 

Ɍɚɤɠɟ, ɧɟɝɚɬɢɜɧɵɣ ɷɮɮɟɤɬ ɦɨɠɟɬ ɢɦɟɬɶ ɜɨɡɦɨɠɧɚɹ ɞɜɨɣɧɚɹ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ, ɧɚɥɚɝɚɟɦɚɹ ɧɚ ɨɞɧɭ ɢɡ ɫɬɨɪɨɧ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ. 

ɉɪɢɧɰɢɩ ɧɟɞɨɩɭɫɬɢɦɨɫɬɢ ɞɜɨɣɧɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɨɛɵɱɧɨ ɢɫɩɨɥɶɡɭɟɬɫɹ 

ɜ ɤɨɧɬɟɤɫɬɟ ɭɝɨɥɨɜɧɨɝɨ ɩɪɚɜɚ ɜ ɨɬɧɨɲɟɧɢɢ ɱɚɫɬɧɵɯ ɥɢɰ ɢ ɨɡɧɚɱɚɟɬ, ɱɬɨ ɧɢɤɬɨ ɧɟ 

ɞɨɥɠɟɧ ɧɟɫɬɢ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɞɜɚɠɞɵ ɡɚ ɫɨɜɟɪɲɟɧɢɟ ɨɞɧɨɝɨ ɢ ɬɨɝɨ ɠɟ 

ɩɪɟɫɬɭɩɥɟɧɢɹ.49 ɉɪɢ ɚɧɚɥɢɡɟ ɩɪɚɤɬɢɤɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɚ 

                                                             
48 Money Were Sent to the CME Account] (in Czech).15 May 2003. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.novinky.cz/ekonomika/clanek/penize-na-ucet-cme-uz-odesly-40081835. 
49 Ɇɟɠɞɭɧɚɪɨɞɧɵɣ ɩɚɤɬ ɨ ɝɪɚɠɞɚɧɫɤɢɯ ɢ ɩɨɥɢɬɢɱɟɫɤɢɯ ɩɪɚɜɚɯ ɨɬ 16 ɞɟɤɚɛɪɹ 1966 [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // 
Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.un.org/ru/documents/decl_conv/conventions/pactpol.shtml; Ɋɢɦɫɤɢɣ ɫɬɚɬɭɬ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ 
ɭɝɨɥɨɜɧɨɝɨ ɫɭɞɚ ɨɬ 17 ɢɸɥɹ 1998 // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «Ƚɚɪɚɧɬ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
http://base.garant.ru/12118701/; Ʉɨɧɜɟɧɰɢɹ ɨ ɡɚɳɢɬɟ ɩɪɚɜ ɱɟɥɨɜɟɤɚ ɢ ɨɫɧɨɜɧɵɯ ɫɜɨɛɨɞ ɨɬ 4 ɧɨɹɛɪɹ 1950 ɝ. 
[ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «Ƚɚɪɚɧɬ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: http://base.garant.ru/2540800/). 
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ɬɚɤɠɟ ɉɪɨɟɤɬɚ ɫɬɚɬɟɣ ɨɛ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɝɨɫɭɞɚɪɫɬɜ ɡɚ ɦɟɠɞɭɧɚɪɨɞɧɨ-

ɩɪɨɬɢɜɨɩɪɚɜɧɵɟ ɞɟɹɧɢɹ ɢ ɤɨɦɦɟɧɬɚɪɢɹ ɤ ɧɟɦɭ50, ɦɨɠɧɨ ɫɞɟɥɚɬɶ ɜɵɜɨɞ ɨ 

ɩɪɢɦɟɧɢɦɨɫɬɢ ɞɚɧɧɨɝɨ ɩɪɢɧɰɢɩɚ ɤ ɝɨɫɭɞɚɪɫɬɜɚɦ ɤɚɤ ɫɭɛɴɟɤɬɚɦ ɦɟɠɞɭɧɚɪɨɞɧɨ-

ɩɪɚɜɨɜɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ.  

ȼ ɱɚɫɬɧɨɫɬɢ, ɜ ɩɪɚɤɬɢɤɟ ɫɭɳɟɫɬɜɭɸɬ ɨɩɚɫɟɧɢɹ ɩɨ ɩɨɜɨɞɭ ɞɜɨɣɧɨɣ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɜ ɫɜɹɡɢ ɫ ɦɧɨɠɟɫɬɜɟɧɧɨɫɬɶɸ ɝɨɫɭɞɚɪɫɬɜ-ɡɚɹɜɢɬɟɥɟɣ. Ɍɚɤ, ɜ ɞɟɥɟ 

Aerial Incident ɜ ɫɜɨɟɦ Ɇɟɦɨɪɚɧɞɭɦɟ ɂɡɪɚɢɥɶ ɨɬɦɟɬɢɥ, ɱɬɨ «ɨɞɧɨɣ ɢɡ ɨɫɧɨɜɧɵɯ 

ɩɪɢɱɢɧ ɭɫɬɚɧɨɜɥɟɧɢɹ ɤɨɨɪɞɢɧɚɰɢɢ ɦɟɠɞɭ ɝɨɫɭɞɚɪɫɬɜɚɦɢ-ɡɚɹɜɢɬɟɥɹɦɢ ɛɵɥɨ 

ɩɪɟɞɨɬɜɪɚɳɟɧɢɟ ɫɬɨɥɤɧɨɜɟɧɢɹ ɛɨɥɝɚɪɫɤɨɝɨ ɩɪɚɜɢɬɟɥɶɫɬɜɚ ɫ ɞɜɨɣɧɵɦɢ 

ɩɪɟɬɟɧɡɢɹɦɢ, ɩɪɢɜɨɞɹɳɢɦɢ ɤ ɜɨɡɦɨɠɧɨɫɬɢ ɞɜɨɣɧɨɝɨ ɭɳɟɪɛɚ».51 

Ɇɋ ɈɈɇ ɜ ɫɜɨɟɦ ɜ ɫɜɨɟɦ Ʉɨɧɫɭɥɶɬɚɬɢɜɧɨɦ ɡɚɤɥɸɱɟɧɢɢ ɨ ɜɨɡɦɟɳɟɧɢɢ 

ɭɳɟɪɛɚ ɭɤɚɡɚɥ ɧɚ ɬɨ, ɱɬɨ ɜ ɧɚɥɢɱɢɟ ɞɜɭɯ ɫɬɨɪɨɧ-ɡɚɹɜɢɬɟɥɟɣ ɧɟ ɨɡɧɚɱɚɟɬ, ɱɬɨ 

ɝɨɫɭɞɚɪɫɬɜɨ-ɨɬɜɟɬɱɢɤ ɦɨɠɟɬ ɛɵɬɶ ɜɵɧɭɠɞɟɧɨ ɞɜɚɠɞɵ ɜɵɩɥɚɬɢɬɶ ɜɨɡɦɟɳɟɧɢɟ ɡɚ 

ɭɳɟɪɛ, ɧɚɧɟɫɟɧɧɵɣ ɨɞɧɢɦɢ ɢ ɬɟɦɢ ɠɟ ɞɟɣɫɬɜɢɹɦɢ. Ʉɚɤ ɭɬɜɟɪɠɞɚɟɬ Ɇɋ ɈɈɇ, 

«ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɬɪɢɛɭɧɚɥɵ ɭɠɟ ɡɧɚɤɨɦɵ ɫ ɩɪɨɛɥɟɦɨɣ ɡɚɹɜɥɟɧɢɣ, ɜ ɤɨɬɨɪɵɯ 

ɡɚɢɧɬɟɪɟɫɨɜɚɧɵ ɞɜɚ ɢɥɢ ɛɨɥɟɟ ɧɚɰɢɨɧɚɥɶɧɵɯ ɝɨɫɭɞɚɪɫɬɜɚ, ɢ ɨɧɢ ɡɧɚɸɬ, ɤɚɤ 

ɡɚɳɢɬɢɬɶ ɝɨɫɭɞɚɪɫɬɜɨ-ɨɬɜɟɬɱɢɤɚ ɜ ɬɚɤɨɦ ɫɥɭɱɚɟ».52 

Ɉɞɧɚɤɨ ɜ ɩɪɚɤɬɢɤɟ ɨɬɫɭɬɫɬɜɭɸɬ ɟɞɢɧɵɟ ɦɟɯɚɧɢɡɦɵ, ɫɩɨɫɨɛɧɵɟ ɡɚɳɢɬɢɬɶ 

ɝɨɫɭɞɚɪɫɬɜɨ-ɨɬɜɟɬɱɢɤɚ ɜ ɫɥɭɱɚɟ, ɤɨɝɞɚ ɠɚɥɨɛɚ ɩɪɨɬɢɜ ɧɟɝɨ ɩɨɞɚɧɚ ɯɨɬɶ ɢ ɨɞɧɢɦ 

ɡɚɹɜɢɬɟɥɟɦ, ɧɨ ɜ ɪɚɡɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ, ɤɨɬɨɪɵɟ, ɜ ɫɜɨɸ ɨɱɟɪɟɞɶ, ɦɨɝɭɬ 

ɧɚɥɨɠɢɬɶ ɞɜɨɣɧɭɸ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɧɚ ɫɬɨɪɨɧɭ. Ɍɚɤɚɹ ɫɢɬɭɚɰɢɹ ɦɨɠɟɬ ɩɪɢɜɟɫɬɢ 

ɤ ɪɢɫɤɭ ɧɟɢɫɩɨɥɧɟɧɢɹ ɨɛɹɡɚɬɟɥɶɫɬɜ ɝɨɫɭɞɚɪɫɬɜɚ, ɚ, ɫɥɟɞɨɜɚɬɟɥɶɧɨ, ɨɱɟɜɢɞɧɚ 

ɩɨɬɟɪɹ ɞɨɜɟɪɢɹ ɤ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɨɫɭɞɢɸ ɜ ɰɟɥɨɦ ɢ ɭɝɪɨɡɚ ɩɪɢɧɰɢɩɭ 

ɪɚɡɪɟɲɟɧɢɹ ɫɩɨɪɨɜ ɦɢɪɧɵɦ ɩɭɬɟɦ. 

                                                             
50 ILC Draft articles on Responsibility of States for Internationally Wrongful Acts of 23 April 2001, Supplement No. 10 
(A/56/10), para 11, 48. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ]// Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ ɈɈɇ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf. 
51 Aerial Incident case, ICJ Pleadings of 27 July 1955, para 358–359. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ 
Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.icj-cij.org/files/case-related/35/9137.pdf. 
52 Reparation for Injuries Suffered in the Service of the United Nations, ICJ Advisory Opinion of 11 April 1949, para 
186. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.icj-cij.org/en/case/4. 
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Ⱦɪɭɝɢɦ ɧɟɝɚɬɢɜɧɵɦ ɩɪɨɹɜɥɟɧɢɟɦ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ 

ɹɜɥɹɟɬɫɹ ɮɪɚɝɦɟɧɬɚɰɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɢ ɟɝɨ ɞɟɫɬɚɛɢɥɢɡɚɰɢɹ. 

ȼ ɞɨɤɬɪɢɧɟ ɜɵɫɤɚɡɵɜɚɟɬɫɹ ɦɧɟɧɢɟ ɨ ɬɨɦ, ɱɬɨ ɩɚɪɚɥɥɟɥɶɧɨɟ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ ɭɫɭɝɭɛɥɹɟɬ 

ɮɪɚɝɦɟɧɬɚɰɢɸ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɧɚɪɹɞɭ ɫ ɞɪɭɝɢɦɢ ɮɚɤɬɨɪɚɦɢ.53 

 ɉɨ ɦɧɟɧɢɸ Ƚ. ɏɚɮɧɟɪɚ ɮɪɚɝɦɟɧɬɚɰɢɹ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɞɟɹɬɟɥɶɧɨɫɬɶ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɢ ɤɜɚɡɢɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɜ ɪɟɡɭɥɶɬɚɬɟ ɤɨɬɨɪɨɣ   

ɜɨɡɧɢɤɚɸɬ ɧɨɪɦɵ ɢ ɪɟɲɟɧɢɹ, ɩɪɨɬɢɜɨɪɟɱɚɳɢɟ ɧɨɪɦɚɦ ɞɪɭɝɢɯ ɨɬɪɚɫɥɟɣ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɢɥɢ ɧɟ ɫɨɜɩɚɞɚɸɳɢɟ ɫ ɩɪɟɠɧɢɦɢ ɪɟɲɟɧɢɹɦɢ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɢ ɤɜɚɡɢɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ.54 

ɇ.Ɏ. Ʉɢɫɥɢɰɵɧɚ ɨɩɪɟɞɟɥɹɟɬ ɮɪɚɝɦɟɧɬɚɰɢɸ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɤɚɤ 

ɧɟɝɚɬɢɜɧɨɟ ɹɜɥɟɧɢɟ, ɤɨɬɨɪɨɟ ɩɪɢɜɨɞɢɬ ɤ «ɞɟɫɬɚɛɢɥɢɡɚɰɢɢ ɜɡɚɢɦɨɞɟɣɫɬɜɢɹ» 

ɨɫɧɨɜɧɵɯ ɷɥɟɦɟɧɬɨɜ ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ. ɋɥɟɞɫɬɜɢɟɦ ɞɚɧɧɨɣ 

ɞɟɫɬɚɛɢɥɢɡɚɰɢɢ ɚɜɬɨɪ ɧɚɡɵɜɚɟɬ ɜɨɡɧɢɤɧɨɜɟɧɢɟ ɩɪɨɬɢɜɨɪɟɱɢɣ ɦɟɠɞɭ 

ɪɚɡɥɢɱɧɵɦɢ ɨɬɪɚɫɥɹɦɢ ɫɢɫɬɟɦɵ, ɱɬɨ, ɜ ɫɜɨɸ ɨɱɟɪɟɞɶ, ɫɧɢɠɚɟɬ ɷɮɮɟɤɬɢɜɧɨɫɬɶ 

ɫɨɜɪɟɦɟɧɧɨɝɨ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɞɟɣɫɬɜɭɸɳɟɝɨ ɜ ɤɚɱɟɫɬɜɟ ɪɟɝɭɥɹɬɨɪɚ 

ɨɩɪɟɞɟɥɟɧɧɵɯ ɩɪɚɜɨɨɬɧɨɲɟɧɢɣ.56 

ɋɨɝɥɚɫɧɨ ɬɨɱɤɟ ɡɪɟɧɢɹ Ⱥ. ɐɢɦɦɟɪɦɚɧɚ ɢ Ɋ. ɏɨɮɦɚɧɚ ɮɪɚɝɦɟɧɬɚɰɢɹ 

ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɜɵɪɚɠɚɟɬɫɹ ɜ ɷɪɨɡɢɢ ɨɛɳɟɝɨ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɩɪɚɜɚ, ɩɨɢɫɤɚ «ɭɞɨɛɧɵɯ» ɫɭɞɨɜ, ɩɨɹɜɥɟɧɢɹ ɩɪɨɬɢɜɨɪɟɱɢɜɨɣ ɸɪɢɫɩɪɭɞɟɧɰɢɢ, ɢ 

ɩɨɬɟɪɢ ɩɪɚɜɨɜɨɣ ɨɩɪɟɞɟɥɟɧɧɨɫɬɢ.57 

Ɉ ɜɚɠɧɨɫɬɢ ɩɪɨɛɥɟɦɵ ɮɪɚɝɦɟɧɬɚɰɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ 

ɫɜɢɞɟɬɟɥɶɫɬɜɭɟɬ, ɤɚɤ ɦɢɧɢɦɭɦ ɬɨ, ɱɬɨ Ʉɨɦɢɫɫɢɹ ɩɨ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɭ ɈɈɇ 

                                                             
53 D. Pulkowski Narratives of Fragmentation, International Law between Unity and Multiplicity. –  2005. – C. 1-2. 
[ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://legal.un.org/ilc/sessions/55/pdfs/fragmentation_outline.pdf. 
54 Ƚ. ɏɚɮɧɟɪ Ɋɢɫɤ ɮɪɚɝɦɟɧɬɚɰɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ// Ɉɪɝɚɧɢɡɚɰɢɹ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – 2010. – №10. – 
C. 56. Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://legal.un.org/ilc/reports/2006/russian/chp12.pdf. 
56 Ʉɢɫɥɢɰɵɧɚ, ɇ.Ɏ. Ɋɚɡɜɢɬɢɟ ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɧɚ ɫɨɜɪɟɦɟɧɧɨɦ ɷɬɚɩɟ: ɞɢɫ.... ɤɚɧɞɢɞɚɬɚ 
ɸɪɢɞɢɱɟɫɤɢɯ ɧɚɭɤ : 12.00.10/ ɇɚɬɚɥɢɹ Ɏɟɥɢɤɫɨɜɧɚ Ʉɢɫɥɢɰɵɧɚ. –   Ɇɨɫɤɜɚ, 2010. –  ɋ. 56. 
57 A. Zimmermann R. Hoffmann Unity and Diversity of International Law// Duncker Humblot GmbH. – 2006. – C. 32. 
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(ɞɚɥɟɟ – ɄɆɉ ɈɈɇ) ɩɨɫɬɚɜɢɥɚ ɞɚɧɧɭɸ ɩɪɨɛɥɟɦɭ ɜ ɩɨɜɟɫɬɤɭ ɢ ɞɧɹ ɢ ɜ ɫɜɨɟɦ 

ɞɨɤɥɚɞɟ ɨɬ 2006 ɝ. «Ɏɪɚɝɦɟɧɬɚɰɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ: ɬɪɭɞɧɨɫɬɢ, 

ɨɛɭɫɥɨɜɥɟɧɧɵɟ ɞɢɜɟɪɫɢɮɢɤɚɰɢɟɣ ɢ ɪɚɫɲɢɪɟɧɢɟɦ ɨɯɜɚɬɚ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɩɪɚɜɚ» ɪɚɫɫɦɨɬɪɟɥɚ ɜɨɡɦɨɠɧɵɟ ɧɟɝɚɬɢɜɧɵɟ ɩɨɫɥɟɞɫɬɜɢɹ ɭɤɚɡɚɧɧɨɝɨ ɹɜɥɟɧɢɹ.  

Ɉɞɧɚɤɨ ɜ ɞɨɤɥɚɞɟ ɄɆɉ ɈɈɇ ɩɪɟɞɩɨɱɥɚ ɧɟ ɡɚɬɪɚɝɢɜɚɬɶ ɜɨɩɪɨɫɵ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɢ ɩɟɪɟɫɟɱɟɧɢɹ ɸɪɢɫɞɢɤɰɢɣ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɚ ɪɚɫɫɦɨɬɪɟɥɚ ɩɪɨɛɥɟɦɭ ɮɪɚɝɦɟɧɬɚɰɢɢ ɫ ɬɨɱɤɢ ɡɪɟɧɢɹ 

ɦɚɬɟɪɢɚɥɶɧɨɝɨ ɩɪɚɜɚ.58 

Ɍɟɦ ɧɟ ɦɟɧɟɟ ɜ ɪɚɦɤɚɯ ɄɆɉ ɈɈɇ Ƚ. ɏɚɮɧɟɪ ɩɪɨɜɟɥ ɢɫɫɥɟɞɨɜɚɧɢɟ, ɜ 

ɤɨɬɨɪɨɦ ɨɧ ɜɵɞɟɥɢɥ ɩɚɪɚɥɥɟɥɶɧɨɟ ɪɟɝɭɥɢɪɨɜɚɧɢɟ ɧɚ ɭɧɢɜɟɪɫɚɥɶɧɨɦ ɢɥɢ 

ɪɟɝɢɨɧɚɥɶɧɨɦ ɭɪɨɜɧɟ ɨɞɧɨɝɨ ɢ ɬɨɝɨ ɠɟ ɜɨɩɪɨɫɚ, ɤɨɧɤɭɪɟɧɰɢɸ ɧɨɪɦ ɢ ɤɨɧɮɥɢɤɬ 

ɸɪɢɫɞɢɤɰɢɣ ɫɪɟɞɢ ɨɫɧɨɜɨɩɨɥɚɝɚɸɳɢɯ ɩɪɢɱɢɧ, ɫɩɨɫɨɛɫɬɜɭɸɳɢɯ ɭɫɢɥɟɧɢɸ 

ɮɪɚɝɦɟɧɬɚɰɢɢ ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ.59 

Ⱦ. ɉɚɭɜɟɥɢɧ ɬɚɤɠɟ ɨɬɧɨɫɢɬ ɹɜɥɟɧɢɟ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɤ 

ɨɞɧɨɣ ɢɡ ɩɪɢɱɢɧ ɮɪɚɝɦɟɧɬɚɰɢɢ ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɢɥɥɸɫɬɪɢɪɭɹ 

ɞɚɧɧɭɸ ɡɚɤɨɧɨɦɟɪɧɨɫɬɶ ɧɚ ɩɪɢɦɟɪɟ ȼɌɈ.60 

ȼ ɤɨɧɬɟɤɫɬɟ ɮɪɚɝɦɟɧɬɚɰɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɩɚɪɚɥɥɟɥɶɧɨɟ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɢɝɪɚɟɬ ɨɫɨɛɭɸ ɧɟɝɚɬɢɜɧɭɸ ɪɨɥɶ, ɜ ɫɪɚɜɧɟɧɢɢ, ɤ ɩɪɢɦɟɪɭ, ɫ 

ɩɨɫɥɟɞɨɜɚɬɟɥɶɧɵɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨɦ, ɩɨɫɤɨɥɶɤɭ ɩɪɢ ɧɚɥɢɱɢɢ ɞɜɭɯ 

ɨɞɧɨɜɪɟɦɟɧɧɵɯ ɩɪɨɰɟɫɫɨɜ ɫɭɞɵ ɦɟɧɟɟ ɫɤɥɨɧɧɵ ɤ ɭɧɢɮɢɤɚɰɢɢ ɫɜɨɢɯ ɜɵɜɨɞɨɜ. 

ɇɚɩɪɨɬɢɜ, ɩɪɢ ɧɚɥɢɱɢɢ ɭɠɟ ɢɦɟɸɳɟɝɨɫɹ ɪɟɲɟɧɢɹ ɞɪɭɝɨɝɨ ɬɪɢɛɭɧɚɥɚ ɩɨ 

ɬɚɤɨɦɭ ɠɟ ɢɥɢ ɫɯɨɠɟɦɭ ɞɟɥɭ, ɫɭɞɟɛɧɨɟ ɭɱɪɟɠɞɟɧɢɟ ɦɨɠɟɬ ɩɪɢɧɹɬɶ ɟɝɨ ɜɨ 

ɜɧɢɦɚɧɢɟ ɩɪɢ ɮɨɪɦɭɥɢɪɨɜɚɧɢɢ ɫɜɨɢɯ ɜɵɜɨɞɨɜ. Ⱦɚɧɧɵɣ ɩɨɞɯɨɞ ɛɵɥ ɜɨɫɩɪɢɧɹɬ 

                                                             
58 Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law 
// Report of the Study Group of the International Law Commission of 13 April 2006, para 245 [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ]. 
Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: http://legal.un.org/ilc/guide/1_9.shtml. 
59 Ƚ. ɏɚɮɧɟɪ Ɋɢɫɤ ɮɪɚɝɦɟɧɬɚɰɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ// Ɉɪɝɚɧɢɡɚɰɢɹ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – 2010. – №10. – 
C. 56. Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://legal.un.org/ilc/reports/2006/russian/chp12.pdf. C. 350, 374 -377. 
60 J. Pauwelyn Bridging Fragmentation and Unity: International Law as a Universe of Interconnected Islands // Michigan 
Journal of International Law. – 2004. – C. 905. 
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Ɇɋ ɈɈɇ ɜ ɞɟɥɟ Bosnian Genocide case. ȼ ɪɟɲɟɧɢɢ ɩɨ ɞɚɧɧɨɦɭ ɞɟɥɭ Ɇɋ ɈɈɇ 

ɡɚɹɜɢɥ, ɱɬɨ ɨɧ ɩɪɢɞɚɟɬ «ɩɟɪɜɨɫɬɟɩɟɧɧɨɟ ɡɧɚɱɟɧɢɟ ɮɚɤɬɢɱɟɫɤɢɦ ɢ ɸɪɢɞɢɱɟɫɤɢɦ 

ɜɵɜɨɞɚɦ, ɫɞɟɥɚɧɧɵɦ Ɇɟɠɞɭɧɚɪɨɞɧɵɦ ɬɪɢɛɭɧɚɥɨɦ ɩɨ ɛɵɜɲɟɣ ɘɝɨɫɥɚɜɢɢ (ɞɚɥɟɟ 

– ɆɌȻɘ) ɩɪɢ ɜɵɧɟɫɟɧɢɢ ɪɟɲɟɧɢɹ ɨɛ ɭɝɨɥɨɜɧɨɣ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɢ ɨɛɜɢɧɹɟɦɵɯ 

ɩɟɪɟɞ ɧɢɦ», ɢ ɱɬɨ ɨɧ ɛɭɞɟɬ «ɜ ɩɨɥɧɨɣ ɦɟɪɟ ɭɱɢɬɵɜɚɬɶ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɢ 

ɚɩɟɥɥɹɰɢɨɧɧɵɟ ɪɟɲɟɧɢɹ ɆɌȻɘ, ɤɚɫɚɸɳɢɟɫɹ ɫɨɛɵɬɢɹ, ɥɟɠɚɳɟɝɨ ɜ ɨɫɧɨɜɟ 

ɫɩɨɪɚ».61 

ɍɱɢɬɵɜɚɹ ɜɫɟ ɜɵɲɟɫɤɚɡɚɧɧɨɟ, ɦɨɠɧɨ ɫɞɟɥɚɬɶ ɜɵɜɨɞ ɨ ɬɨɦ, ɱɬɨ 

ɩɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɜ ɞɟɣɫɬɜɢɬɟɥɶɧɨɫɬɢ ɧɚɤɥɚɞɵɜɚɟɬ ɫɜɨɣ 

ɧɟɝɚɬɢɜɧɵɣ ɨɬɩɟɱɚɬɨɤ ɧɚ ɫɩɪɚɜɟɞɥɢɜɨɫɬɶ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɨɫɭɞɢɹ.  

Ɉɞɧɚɤɨ ɫɥɟɞɭɟɬ ɭɱɟɫɬɶ, ɱɬɨ ɨɬɤɚɡ ɜ ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɩɪɚɜɨɫɭɞɢɹ ɧɟɫɟɬ ɡɚ 

ɫɨɛɨɣ ɬɚɤɭɸ ɠɟ ɪɚɡɪɭɲɢɬɟɥɶɧɭɸ ɫɢɥɭ ɢ ɬɚɤɠɟ ɫɩɨɫɨɛɫɬɜɭɟɬ ɞɟɫɬɚɛɢɥɢɡɚɰɢɢ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɩɨɬɟɪɢ ɞɨɜɟɪɢɹ ɤ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɨɫɭɞɢɸ, 

ɧɟɪɚɡɪɟɲɟɧɧɨɫɬɢ ɫɩɨɪɨɜ ɢ ɧɟɫɟɬ ɭɝɪɨɡɭ ɦɢɪɧɨɦɭ ɪɚɡɪɟɲɟɧɢɸ ɫɩɨɪɨɜ. ȼ ɫɜɹɡɢ ɫ 

ɷɬɢɦ, ɩɪɨɢɡɜɟɫɬɢ ɜɵɛɨɪ ɜ ɩɨɥɶɡɭ ɨɞɧɨɝɨ ɢɥɢ ɞɪɭɝɨɝɨ ɩɭɬɢ ɪɚɡɪɟɲɟɧɢɹ ɞɚɧɧɨɣ 

ɩɪɨɛɥɟɦɵ ɧɟɜɨɡɦɨɠɧɨ ɥɢɲɶ ɢɫɯɨɞɹ ɢɡ ɚɧɚɥɢɡɚ ɧɟɝɚɬɢɜɧɵɯ ɷɮɮɟɤɬɨɜ.  

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɩɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ ɩɪɟɞɫɬɚɜɥɹɟɬ ɨɩɚɫɧɨɫɬɶ ɢ ɢɦɟɟɬ ɧɟɝɚɬɢɜɧɵɟ ɩɨɫɥɟɞɫɬɜɢɹ 

ɤɚɤ ɞɥɹ ɫɚɦɢɯ ɫɬɨɪɨɧ ɜ ɧɟɦ ɭɱɚɫɬɜɭɸɳɢɯ, ɬɚɤ ɢ ɞɥɹ ɨɛɳɟɫɬɜɚ ɜ ɰɟɥɨɦ. ɋɪɟɞɢ 

ɧɚɢɛɨɥɟɟ ɫɭɳɟɫɬɜɟɧɧɵɯ ɧɟɝɚɬɢɜɧɵɯ ɷɮɮɟɤɬɨɜ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ 

ɦɨɠɧɨ ɧɚɡɜɚɬɶ ɩɪɨɬɢɜɨɪɟɱɢɜɨɫɬɶ ɫɭɞɟɛɧɵɯ ɪɟɲɟɧɢɣ (ɩɪɢ ɷɬɨɦ 

ɩɪɨɬɢɜɨɪɟɱɢɜɨɫɬɶ ɦɨɠɟɬ ɜɵɪɚɠɚɬɶɫɹ ɜ ɬɪɟɯ ɩɪɨɹɜɥɟɧɢɹɯ), ɞɜɨɣɧɚɹ 

ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɢ ɮɪɚɝɦɟɧɬɚɰɢɹ ɢ ɞɟɫɬɚɛɢɥɢɡɚɰɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɫɢɫɬɟɦɵ 

ɩɪɚɜɚ.  

Ɍɟɦ ɧɟ ɦɟɧɟɟ, ɩɪɟɞɫɬɚɜɥɹɟɬɫɹ ɬɪɭɞɧɵɦ ɫɨɨɬɧɟɫɬɢ ɧɟɝɚɬɢɜɧɵɟ ɩɨɫɥɟɞɫɬɜɢɹ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɫ ɧɟɝɚɬɢɜɧɵɦɢ ɩɨɫɥɟɞɫɬɜɢɹɦɢ ɨɬɤɚɡɚ ɜ 
                                                             
61Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina 
v. Serbia and Montenegro) ICJ Judgement of 26 February 2007, para 403. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ 
Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.icj-cij.org/files/case-related/91/091-20070226-
JUD-01-00-EN.pdf. 
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ɩɪɚɜɨɫɭɞɢɢ, ɤɨɬɨɪɨɟ ɦɨɠɟɬ ɜɨɡɧɢɤɧɭɬɶ ɜ ɫɜɹɡɢ ɫ ɩɪɟɤɪɚɳɟɧɢɟɦ ɪɚɫɫɦɨɬɪɟɧɢɹ 

ɫɩɨɪɚ ɨɞɧɢɦ ɢɡ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɡɚɞɟɣɫɬɜɨɜɚɧɧɨɦ ɜ 

ɩɚɪɚɥɥɟɥɶɧɨɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɟ. 



Ƚɥɚɜɚ 2. ɋɩɨɫɨɛɵ ɩɪɟɨɞɨɥɟɧɢя ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɢ 

ɩɪɚɤɬɢɤɚ ɢɯ ɩɪɢɦɟɧɟɧɢя ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɫɭɞɟɛɧɵɦɢ ɭɱɪɟɠɞɟɧɢяɦɢ. 

2.1 ɉɪɨɰɟɞɭɪɧɵɣ ɦɟɬɨɞ ɩɪɟɨɞɨɥɟɧɢя ɩɪɨɛɥɟɦ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢяɯ.  

ɉɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɧɟɫɟɬ ɡɚ ɫɨɛɨɣ ɧɟɝɚɬɢɜɧɵɟ ɩɨɫɥɟɞɫɬɜɢɹ 

ɤɚɤ ɞɥɹ ɫɚɦɢɯ ɫɬɨɪɨɧ, ɭɱɚɫɬɜɭɸɳɢɯ ɜ ɫɩɨɪɟ, ɬɚɤ ɢ ɞɥɹ ɨɛɳɟɫɬɜɚ ɜ ɰɟɥɨɦ. ȼ ɫɜɹɡɢ 

ɫ ɞɚɧɧɨɣ ɫɢɬɭɚɰɢɟɣ ɜ ɬɟɨɪɢɢ ɞɨɥɠɟɧ ɫɬɚɜɢɬɶɫɹ ɜɨɩɪɨɫ ɨ ɩɪɟɨɞɨɥɟɧɢɢ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɤɨɬɨɪɨɟ, ɜ ɱɚɫɬɧɨɫɬɢ, ɦɨɠɟɬ ɜɵɪɚɡɢɬɶɫɹ ɜ 

ɩɪɟɤɪɚɳɟɧɢɢ ɪɚɫɫɦɨɬɪɟɧɢɹ ɫɩɨɪɚ ɨɞɧɢɦ ɢɡ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ. Ɋɚɧɟɟ 

ɛɵɥɨ ɨɬɦɟɱɟɧɨ, ɱɬɨ ɩɨɞɨɛɧɵɟ ɞɟɣɫɬɜɢɹ ɧɟɫɭɬ ɡɚ ɫɨɛɨɣ ɪɢɫɤ ɨɬɤɚɡɚ ɜ ɩɪɚɜɨɫɭɞɢɢ, 

ɤɨɬɨɪɵɣ ɬɚɤɠɟ ɨɬɤɥɚɞɵɜɚɟɬ ɧɟɝɚɬɢɜɧɵɣ ɨɬɩɟɱɚɬɨɤ ɤɚɤ ɧɚ ɤɨɧɤɪɟɬɧɵɣ ɫɩɨɪ, ɬɚɤ 

ɢ ɧɚ ɜɫɟ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨɫɭɞɢɟ ɜ ɰɟɥɨɦ.  

ȼ ɪɟɡɭɥɶɬɚɬɟ, ɤɚɤ ɜ ɧɚɭɤɟ, ɬɚɤ ɢ ɜ ɩɪɚɤɬɢɤɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ 

ɭɱɪɟɠɞɟɧɢɣ, ɜɨɡɧɢɤɥɨ ɞɜɚ ɮɭɧɞɚɦɟɧɬɚɥɶɧɵɯ ɜɨɩɪɨɫɚ:  

1) Ɉɛɥɚɞɚɸɬ ɥɢ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɬɪɢɛɭɧɚɥɵ ɧɟɨɛɯɨɞɢɦɨɣ ɸɪɢɫɞɢɤɰɢɟɣ 

ɞɥɹ ɪɟɲɟɧɢɹ ɩɪɨɛɥɟɦɵ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ  

2) Ʉɚɤɢɦɢ ɤɪɢɬɟɪɢɹɦɢ ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɫɭɞɟɛɧɵɦ ɭɱɪɟɠɞɟɧɢɹɦ 

ɫɥɟɞɭɟɬ ɪɭɤɨɜɨɞɫɬɜɨɜɚɬɶɫɹ ɩɪɢ ɪɟɲɟɧɢɢ ɩɪɨɛɥɟɦɵ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ. 

Ⱦɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɞɚɬɶ ɨɬɜɟɬ ɧɚ ɩɟɪɜɵɣ ɜɨɩɪɨɫ, ɧɟɨɛɯɨɞɢɦɨ ɪɚɫɫɦɨɬɪɟɬɶ 

ɤɨɧɰɟɩɰɢɸ ɸɪɢɫɞɢɤɰɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɜ ɰɟɥɨɦ. Ɉɧɚ ɢɦɟɟɬ, ɤɚɤ 

ɦɢɧɢɦɭɦ, ɬɪɢ ɪɚɡɧɵɯ ɡɧɚɱɟɧɢɹ. ȼɨ-ɩɟɪɜɵɯ, ɜ ɫɚɦɨɦ ɲɢɪɨɤɨɦ ɫɦɵɫɥɟ ɩɨɞ 

ɸɪɢɫɞɢɤɰɢɟɣ ɩɨɧɢɦɚɟɬɫɹ ɩɪɚɜɨ ɬɪɢɛɭɧɚɥɚ ɮɨɪɦɭɥɢɪɨɜɚɬɶ ɩɪɚɜɢɥɚ ɩɨ 

ɤɨɧɤɪɟɬɧɨɦɭ ɜɨɩɪɨɫɭ. ȼɨ-ɜɬɨɪɵɯ, ɸɪɢɫɞɢɤɰɢɹ ɦɨɠɟɬ ɩɨɧɢɦɚɬɶɫɹ ɜ ɭɡɤɨɦ 

ɫɦɵɫɥɟ, ɨɩɪɟɞɟɥɹɹ ɤɚɬɟɝɨɪɢɸ ɞɟɥ, ɜ ɪɚɦɤɚɯ ɤɨɬɨɪɵɯ ɦɟɠɞɭɧɚɪɨɞɧɵɣ ɬɪɢɛɭɧɚɥ 
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ɦɨɠɟɬ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɫɩɨɪɵ. ȼ ɞɚɧɧɨɦ ɫɦɵɫɥɟ ɬɚɤɠɟ ɦɨɠɟɬ ɢɫɩɨɥɶɡɨɜɚɬɶɫɹ 

ɬɟɪɦɢɧ «ɤɨɦɩɟɬɟɧɰɢɹ».62 

ɇɚɤɨɧɟɰ, ɬɪɟɬɢɣ ɜɢɞ ɸɪɢɫɞɢɤɰɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɜ ɧɚɭɱɧɨɣ 

ɥɢɬɟɪɚɬɭɪɟ ɢ ɫɭɞɟɛɧɨɣ ɩɪɚɤɬɢɤɟ ɢɦɟɟɬ ɪɚɡɥɢɱɧɨɟ ɧɚɢɦɟɧɨɜɚɧɢɟ - «ɩɨɛɨɱɧɚɹ» 

(«incidental»)63, «ɧɟɨɬɴɟɦɥɟɦɚɹ» («inherent»)64, ɚ ɬɚɤɠɟ «ɩɪɨɦɟɠɭɬɨɱɧɚɹ» 

(«interlocutory»)65. ȿɟ ɨɫɨɛɟɧɧɨɫɬɶ ɡɚɤɥɸɱɚɟɬɫɹ ɜ ɬɨɦ, ɱɬɨ ɨɧɚ ɨɬɧɨɫɢɬɫɹ ɤ 

ɜɨɩɪɨɫɚɦ, ɜɨɡɧɢɤɚɸɳɢɦ ɞɨ ɨɤɨɧɱɚɧɢɹ ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ, ɤɨɬɨɪɵɟ 

ɢɦɟɸɬ ɪɟɲɚɸɳɟɟ ɡɧɚɱɟɧɢɟ ɞɥɹ ɨɩɪɟɞɟɥɟɧɧɨɣ ɩɪɨɛɥɟɦɵ, ɨɞɧɚɤɨ ɧɟ ɹɜɥɹɸɬɫɹ 

ɨɤɨɧɱɚɬɟɥɶɧɵɦ ɪɟɲɟɧɢɟɦ ɜɫɟɝɨ ɫɩɨɪɚ.66 ȼ ɱɚɫɬɧɨɫɬɢ, ɞɥɹ ɩɪɢɧɹɬɢɹ ɪɟɲɟɧɢɹ ɨ 

ɩɪɟɞɜɚɪɢɬɟɥɶɧɵɯ ɜɨɡɪɚɠɟɧɢɹɯ ɜ ɨɬɧɨɲɟɧɢɢ ɸɪɢɫɞɢɤɰɢɢ ɢɥɢ ɩɪɢɟɦɥɟɦɨɫɬɢ, 

ɬɪɢɛɭɧɚɥ ɞɨɥɠɟɧ ɨɫɭɳɟɫɬɜɥɹɬɶ ɧɟɨɬɴɟɦɥɟɦɭɸ ɸɪɢɫɞɢɤɰɢɸ. 

ɇɟɨɬɴɟɦɥɟɦɚɹ ɸɪɢɫɞɢɤɰɢɹ ɧɟɨɛɯɨɞɢɦɚ, ɩɪɟɠɞɟ ɜɫɟɝɨ, ɞɥɹ ɩɪɟɞɨɫɬɚɜɥɟɧɢɹ 

ɬɪɢɛɭɧɚɥɭ ɜɨɡɦɨɠɧɨɫɬɢ ɝɢɛɤɨ ɢ ɰɟɥɨɫɬɧɨ ɪɟɚɝɢɪɨɜɚɬɶ ɧɚ ɧɟɩɪɟɞɜɢɞɟɧɧɵɟ 

ɨɛɫɬɨɹɬɟɥɶɫɬɜɚ, ɚ ɬɚɤɠɟ ɪɟɝɭɥɢɪɨɜɚɬɶ ɜɨɩɪɨɫɵ, ɤɨɬɨɪɵɟ ɧɟ ɛɵɥɢ ɩɪɟɞɭɫɦɨɬɪɟɧɵ 

ɩɪɢ ɡɚɤɥɸɱɟɧɢɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɞɨɝɨɜɨɪɚ.67 ɂɦɟɧɧɨ ɩɨɷɬɨɦɭ ɦɟɠɞɭɧɚɪɨɞɧɵɟ 

ɬɪɢɛɭɧɚɥɵ ɨɛɥɚɞɚɸɬ ɧɟɨɬɴɟɦɥɟɦɨɣ ɸɪɢɫɞɢɤɰɢɟɣ, ɤɨɬɨɪɚɹ ɫɭɳɟɫɬɜɭɟɬ ɛɟɡ 

ɫɫɵɥɤɢ ɧɚ ɬɟɤɫɬ ɭɱɪɟɞɢɬɟɥɶɧɨɝɨ ɞɨɤɭɦɟɧɬɚ ɬɪɢɛɭɧɚɥɚ.68 

ȼ ɫɨɨɬɧɨɲɟɧɢɢ ɧɟɨɬɴɟɦɥɟɦɨɣ ɸɪɢɫɞɢɤɰɢɢ ɫ ɩɪɟɞɦɟɬɧɨɣ, ɩɟɪɜɚɹ 

ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɛɨɥɟɟ ɲɢɪɨɤɢɣ ɤɪɭɝ ɩɨɥɧɨɦɨɱɢɣ. əɪɤɢɦ ɩɪɢɦɟɪɨɦ ɤ 

ɞɚɧɧɨɦɭ ɬɟɡɢɫɭ ɦɨɠɟɬ ɩɨɫɥɭɠɢɬɶ ɩɪɚɤɬɢɤɚ ɨɪɝɚɧɚ ɩɨ ɪɚɡɪɟɲɟɧɢɸ ɫɩɨɪɨɜ ȼɌɈ, 

                                                             
62 J. Pauwelyn, L. Eduardo, S. Cornell Forum Shopping before International Tribunals: (Real) Concerns, (Im)Possible 
Solutions // International Law Journal. – 2009. – №42. – ɋ. 99. 
63 H. W. Briggs The Incidental Jurisdiction of the International Court of Justice as Compulsory Jurisdiction // Volkerrecht 
und Rechtliches Weltbild: Festschrift for Alfred Verdross. – 1960. – C. 87. 
64 Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction of 2 October 1995, para 
33, 40-41. // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɇɟɠɞɭɧɚɪɨɞɧɨɝɨ ɬɪɢɛɭɧɚɥɚ ɩɨ ɛɵɜɲɟɣ ɘɝɨɫɥɚɜɢɢ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.icty.org/x/cases/tadic/acdec/en/51002.htm.  
65 J. Pauwelyn Bridging Fragmentation and Unity: International Law as a Universe of Interconnected Islands // Michigan 
Journal of International Law. – 2004. – C. 99. 
66 Black's Law Dictionary. – 1990. –  6th edition. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «A Legal 
Dictionary». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://alegaldictionary.com/. 
67 C. Henckels Overcoming Jurisdictional Isolationism at the WTO – FTA Nexus: A Potential Approach for the WTO // 
The European Journal of International Law. – 2008. №3. – C. 583. 
68 Legality of the Use of Force (Serbia and Montenegro v. Belgium), Separate Opinion of Judge Higgins of 15 December 
2004, para. 10. // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.icj-
cij.org/files/case-related/105/105-20041215-JUD-01-00-EN.pdf. 
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ɤɨɬɨɪɨɦɭ ɩɪɢ ɪɟɲɟɧɢɢ ɜɨɩɪɨɫɚ ɨ ɩɪɢɟɦɥɟɦɨɫɬɢ ɩɪɟɬɟɧɡɢɣ, ɧɟɪɟɞɤɨ ɩɪɢɯɨɞɢɬɫɹ 

ɫɫɵɥɚɬɶɫɹ ɧɚ ɜɧɟɲɧɢɟ ɞɨɝɨɜɨɪɵ, ɜ ɱɚɫɬɧɨɫɬɢ ɧɚ ɩɨɥɨɠɟɧɢɹ ɪɟɝɢɨɧɚɥɶɧɵɯ 

ɬɨɪɝɨɜɵɯ ɫɨɝɥɚɲɟɧɢɣ, ɬɚɤɢɯ ɤɚɤ, ɤ ɩɪɢɦɟɪɭ, ɇȺɎɌȺ).  

Ɍɚɤ, ɜ ɞɟɥɟ Soft Drinks Ɇɟɤɫɢɤɚ ɭɬɜɟɪɠɞɚɥɚ, ɱɬɨ ɝɪɭɩɩɚ ȼɌɈ ɢ 

Ⱥɩɟɥɥɹɰɢɨɧɧɵɣ ɨɪɝɚɧ ɧɟ ɞɨɥɠɧɵ ɨɫɭɳɟɫɬɜɥɹɬɶ ɫɜɨɸ ɸɪɢɫɞɢɤɰɢɸ, ɩɨɫɤɨɥɶɤɭ 

ɫɩɨɪ ɮɚɤɬɢɱɟɫɤɢ ɹɜɥɹɟɬɫɹ ɱɚɫɬɶɸ ɛɨɥɟɟ ɲɢɪɨɤɨɝɨ ɫɩɨɪɚ ɇȺɎɌȺ ɦɟɠɞɭ 

Ɇɟɤɫɢɤɨɣ ɢ ɋɒȺ. Ⱦɥɹ ɪɟɲɟɧɢɹ ɞɚɧɧɨɝɨ ɜɨɩɪɨɫɚ ȼɌɈ ɩɨɬɪɟɛɨɜɚɥɨɫɶ ɜɵɣɬɢ ɡɚ 

ɪɚɦɤɢ ɩɪɚɜ ɢ ɨɛɹɡɚɧɧɨɫɬɟɣ Ɇɟɤɫɢɤɢ ɢ ɋɒȺ ɜ ɤɨɧɬɟɤɫɬɟ ȼɌɈ ɢ ɨɛɪɚɬɢɬɶɫɹ ɤ 

ɧɨɪɦɚɦ ɇȺɎɌȺ, ɨɫɭɳɟɫɬɜɢɜ ɫɜɨɸ ɧɟɨɬɴɟɦɥɟɦɭɸ ɸɪɢɫɞɢɤɰɢɸ.69 

ɇɟɨɬɴɟɦɥɟɦɚɹ ɸɪɢɫɞɢɤɰɢɹ ɜɤɥɸɱɚɟɬ ɜ ɫɟɛɹ ɩɨɥɧɨɦɨɱɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɫɭɞɟɛɧɨɝɨ ɭɱɪɟɠɞɟɧɢɹ ɭɫɬɚɧɨɜɢɬɶ ɢɡɧɚɱɚɥɶɧɨ ɨɬɫɭɬɫɬɜɢɟ ɸɪɢɫɞɢɤɰɢɢ, ɥɢɛɨ 

ɩɨɥɧɨɦɨɱɢɹ ɨɬɤɚɡɚɬɶɫɹ ɨɬ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ ɜ ɫɥɭɱɚɟ, ɟɫɥɢ ɠɚɥɨɛɚ 

ɡɚɹɜɢɬɟɥɹ ɹɜɥɹɟɬɫɹ ɧɟɩɪɢɟɦɥɟɦɨɣ.70 

ȼ ɞɚɧɧɨɦ ɤɨɧɬɟɤɫɬɟ ɰɟɥɟɫɨɨɛɪɚɡɧɨ ɩɪɨɚɧɚɥɢɡɢɪɨɜɚɬɶ ɪɚɡɥɢɱɢɟ ɦɟɠɞɭ 

ɜɨɡɪɚɠɟɧɢɟɦ ɩɪɨɬɢɜ ɸɪɢɫɞɢɤɰɢɢ ɢ ɜɨɡɪɚɠɟɧɢɟɦ ɩɪɨɬɢɜ ɩɪɢɟɦɥɟɦɨɫɬɢ. 

ɘɪɢɫɞɢɤɰɢɹ ɢ ɩɪɢɟɦɥɟɦɨɫɬɶ ɹɜɥɹɸɬɫɹ ɱɚɫɬɶɸ ɫɨɜɨɤɭɩɧɨɫɬɢ ɩɪɟɞɜɚɪɢɬɟɥɶɧɵɯ 

ɜɨɩɪɨɫɨɜ, ɤɨɬɨɪɵɟ, ɨɫɬɚɜɥɹɹ ɫɭɳɟɫɬɜɨ ɞɟɥɚ ɛɟɡ ɢɡɦɟɧɟɧɢɣ, ɩɨɬɟɧɰɢɚɥɶɧɨ ɦɨɝɭɬ 

ɩɪɟɞɨɬɜɪɚɬɢɬɶ ɢɥɢ ɨɬɥɨɠɢɬɶ ɨɤɨɧɱɚɬɟɥɶɧɨɟ ɪɟɲɟɧɢɟ ɩɨ ɫɭɳɟɫɬɜɭ. 

Ɍɟɦ ɧɟ ɦɟɧɟɟ, ɦɟɠɞɭ ɧɢɦɢ ɫɭɳɟɫɬɜɭɸɬ ɪɚɡɥɢɱɢɹ, ɤɚɤ ɦɢɧɢɦɭɦ, ɩɨ ɞɜɭɦ 

ɨɫɧɨɜɚɧɢɹɦ. ȼɨ-ɩɟɪɜɵɯ, ɜɨɡɪɚɠɟɧɢɹ ɩɪɨɬɢɜ ɸɪɢɫɞɢɤɰɢɢ ɜ ɩɟɪɜɭɸ ɨɱɟɪɟɞɶ 

ɧɚɩɪɚɜɥɟɧɵ ɧɚ ɩɨɥɧɨɦɨɱɢɹ ɫɭɞɚ ɧɚ ɪɟɲɟɧɢɟ ɫɩɨɪɨɜ ɩɨ ɤɨɧɤɪɟɬɧɵɦ ɤɚɬɟɝɨɪɢɹɦ, 

ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ ɜɨɡɪɚɠɟɧɢɹ ɩɪɨɬɢɜ ɩɪɢɟɦɥɟɦɨɫɬɢ, ɧɚɩɪɨɬɢɜ, ɧɚɩɪɚɜɥɟɧɵ ɧɚ 

ɭɫɥɨɜɢɹ, ɧɟɨɛɯɨɞɢɦɵɟ ɞɥɹ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɤɨɧɤɪɟɬɧɨɝɨ ɞɟɣɫɬɜɢɹ ɢɥɢ 
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ɪɚɫɫɦɨɬɪɟɧɢɹ ɤɨɧɤɪɟɬɧɨɣ ɠɚɥɨɛɵ. ɋɨɨɬɜɟɬɫɬɜɟɧɧɨ, ɜɨɡɪɚɠɟɧɢɹ ɩɪɨɬɢɜ 

ɩɪɢɟɦɥɟɦɨɫɬɢ ɱɚɫɬɨ ɢɦɟɸɬ ɦɟɫɬɨ ɬɨɥɶɤɨ ɩɨɫɥɟ ɭɫɬɚɧɨɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ.71 

ȼɨ-ɜɬɨɪɵɯ, ɜɨɩɪɨɫ ɨ ɧɚɥɢɱɢɢ ɢɥɢ ɨɬɫɭɬɫɬɜɢɢ ɸɪɢɫɞɢɤɰɢɢ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɭɱɪɟɠɞɟɧɢɹ ɜ ɨɬɧɨɲɟɧɢɢ ɤɨɧɤɪɟɬɧɨɝɨ ɫɩɨɪɚ - ɷɬɨ ɜɨɩɪɨɫ, 

ɤɨɬɨɪɵɣ ɬɪɢɛɭɧɚɥ ɞɨɥɠɟɧ ɪɚɫɫɦɨɬɪɟɬɶ ɩɨ ɫɜɨɟɣ ɫɨɛɫɬɜɟɧɧɨɣ ɢɧɢɰɢɚɬɢɜɟ72, ɜ ɬɨ 

ɜɪɟɦɹ ɤɚɤ ɜɨɩɪɨɫ ɨ ɩɪɢɟɦɥɟɦɨɫɬɢ ɬɪɟɛɨɜɚɧɢɣ ɨɛɵɱɧɨ ɩɨɞɧɢɦɚɟɬɫɹ ɫɬɨɪɨɧɚɦɢ.73 

Ɋɚɡɥɢɱɢɟ ɦɟɠɞɭ ɸɪɢɫɞɢɤɰɢɟɣ ɢ ɩɪɢɟɦɥɟɦɨɫɬɶɸ ɩɪɹɦɨ ɧɟ ɫɨɞɟɪɠɢɬɫɹ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɞɨɝɨɜɨɪɚɯ ɢ ɭɫɬɚɜɚɯ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ, ɨɞɧɚɤɨ ɟɝɨ 

ɦɨɠɧɨ ɨɛɧɚɪɭɠɢɬɶ ɜ ɩɪɚɤɬɢɤɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ.  

ɉɪɢɦɟɪɨɦ ɦɨɠɟɬ ɩɨɫɥɭɠɢɬɶ ɜɵɲɟɭɩɨɦɹɧɭɬɨɟ ɞɟɥɨ Soft Drinks, ɜ ɪɚɦɤɚɯ 

ɤɨɬɨɪɨɝɨ Ⱥɩɟɥɥɹɰɢɨɧɧɵɣ ɨɪɝɚɧ ȼɌɈ ɜ ɨɱɟɪɟɞɧɨɣ ɪɚɡ ɩɨɞɬɜɟɪɞɢɥ ɧɚɥɢɱɢɟ ɭ ɧɟɝɨ 

«ɩɨɞɪɚɡɭɦɟɜɚɟɦɵɯ ɸɪɢɫɞɢɤɰɢɨɧɧɵɯ ɩɨɥɧɨɦɨɱɢɣ», ɚ ɢɦɟɧɧɨ ɧɟɨɬɴɟɦɥɟɦɨɣ 

ɸɪɢɫɞɢɤɰɢɢ, ɚ ɬɚɤɠɟ ɭɤɚɡɚɥ ɧɚ ɫɜɨɟ ɩɪɚɜɨ ɨɩɪɟɞɟɥɹɬɶ ɧɚɥɢɱɢɟ ɸɪɢɫɞɢɤɰɢɢ ɢ ɟɟ 

ɫɮɟɪɭ ɩɨ ɫɜɨɟɣ ɫɨɛɫɬɜɟɧɧɨɣ ɢɧɢɰɢɚɬɢɜɟ ɢ ɜɵɧɨɫɢɬɶ ɪɟɲɟɧɢɟ ɨɬɧɨɫɢɬɟɥɶɧɨ ɬɨɝɨ, 

ɫɥɟɞɭɟɬ ɥɢ ɞɚɧɧɭɸ ɸɪɢɫɞɢɤɰɢɸ ɨɫɭɳɟɫɬɜɥɹɬɶ.74 

Ɍɟɦ ɧɟ ɦɟɧɟɟ, ɩɨ ɦɧɟɧɢɸ Ⱥɩɟɥɥɹɰɢɨɧɧɨɝɨ ɨɪɝɚɧɚ ȼɌɈ, ɧɚɥɢɱɢɟ 

ɧɟɨɬɴɟɦɥɟɦɨɣ ɸɪɢɫɞɢɤɰɢɢ ɧɟ ɞɚɟɬ ɟɦɭ ɛɟɡɭɫɥɨɜɧɨɝɨ ɩɪɚɜɚ ɨɬɤɚɡɚɬɶɫɹ ɨɬ 

ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ, ɩɨɫɤɨɥɶɤɭ ɷɬɨ ɦɨɠɟɬ ɩɪɨɬɢɜɨɪɟɱɢɬɶ ɩɨɥɨɠɟɧɢɹɦ 

Ⱦɋɍ.75 

ɇɚɩɪɨɬɢɜ, ɫɭɞɶɢ Ɋ. ɏɢɝɝɢɧɫ ɢ ɉ. Ʉɨɨɣɦɚɧɫ ɜɵɫɤɚɡɚɥɢ ɦɧɟɧɢɟ, ɨ ɬɨɦ, ɱɬɨ 

Ɇɋ ɈɈɇ ɞɨɥɠɟɧ ɢɫɩɨɥɶɡɨɜɚɬɶ ɫɜɨɢ ɧɟɨɬɴɟɦɥɟɦɵɟ ɩɨɥɧɨɦɨɱɢɹ ɞɥɹ ɨɬɤɚɡɚ ɨɬ 

ɸɪɢɫɞɢɤɰɢɢ, ɜɨɩɪɟɤɢ ɪɟɲɟɧɢɸ Ɇɋ ɈɈɇ ɩɨ ɞɟɥɭ Nuclear Tests, ɜ ɤɨɬɨɪɨɦ 
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ɝɨɜɨɪɢɬɫɹ ɨ ɬɨɦ, ɱɬɨ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɩɨɥɧɨɦɨɱɢɣ ɧɚ ɨɬɤɚɡ ɨɬ ɸɪɢɫɞɢɤɰɢɢ ɞɨɥɠɧɨ 

ɪɚɫɫɦɚɬɪɢɜɚɬɶɫɹ ɤɚɤ ɤɪɚɣɧɟ ɢɫɤɥɸɱɢɬɟɥɶɧɨɟ ɞɟɣɫɬɜɢɟ, ɤɨɬɨɪɨɟ ɢ ɫɥɟɞɭɟɬ 

ɩɪɟɞɩɪɢɧɢɦɚɬɶ ɬɨɥɶɤɨ ɬɨɝɞɚ, ɤɨɝɞɚ ɷɬɨɝɨ ɬɪɟɛɭɸɬ ɧɚɢɛɨɥɟɟ ɭɛɟɞɢɬɟɥɶɧɵɟ 

ɫɨɨɛɪɚɠɟɧɢɹ ɨɬɧɨɫɢɬɟɥɶɧɨ ɫɭɞɟɛɧɨɣ ɫɩɪɚɜɟɞɥɢɜɨɫɬɢ.76 ɉɨ ɦɧɟɧɢɸ Ɋ. ɏɢɝɝɢɧɫ 

ɯɭɥɢɝɚɧɫɤɨɝɨ ɩɨɜɟɞɟɧɢɹ ɡɚɹɜɢɬɟɥɹ ɢ ɧɚɥɢɱɢɹ ɧɟɩɨɫɥɟɞɨɜɚɬɟɥɶɧɨɝɨ ɫɩɨɫɨɛɚ 

ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ, ɤɨɬɨɪɨɟ ɯɚɪɚɤɬɟɪɧɨ ɞɥɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɞɨɫɬɚɬɨɱɧɨ ɞɥɹ ɢɫɩɨɥɶɡɨɜɚɧɢɹ Ɇɋ ɈɈɇ ɫɜɨɢɯ ɧɟɨɬɴɟɦɥɟɦɵɯ 

ɩɨɥɧɨɦɨɱɢɣ ɢ ɨɬɤɚɡɚ ɨɬ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ.77 

ȼ ɞɟɥɟ SGS Societe Generale de Surveillance S.A. v. Republic of the Philippines 

(ɞɚɥɟɟ – SGS v. Philippines) Ɇɟɠɞɭɧɚɪɨɞɧɵɣ ɰɟɧɬɪ ɩɨ ɭɪɟɝɭɥɢɪɨɜɚɧɢɸ 

ɢɧɜɟɫɬɢɰɢɨɧɧɵɯ ɫɩɨɪɨɜ (ɞɚɥɟɟ – Ɇɐɍɂɋ) ɭɫɬɚɧɨɜɢɥ, ɱɬɨ ɨɧ ɨɛɥɚɞɚɟɬ 

ɸɪɢɫɞɢɤɰɢɟɣ ɞɥɹ ɪɚɫɫɦɨɬɪɟɧɢɹ ɞɨɝɨɜɨɪɧɨɣ ɩɪɟɬɟɧɡɢɢ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ 

«ɡɨɧɬɢɱɧɨɣ ɨɝɨɜɨɪɤɨɣ» («umbrella clause») ɞɜɭɫɬɨɪɨɧɧɟɝɨ ɢɧɜɟɫɬɢɰɢɨɧɧɨɝɨ 

ɞɨɝɨɜɨɪɚ ɦɟɠɞɭ ɫɩɨɪɹɳɢɦɢ ɫɬɨɪɨɧɚɦɢ. Ɉɞɧɚɤɨ ɬɪɢɛɭɧɚɥ ɨɬɤɚɡɚɥɫɹ 

ɨɫɭɳɟɫɬɜɥɹɬɶ ɫɜɨɸ ɸɪɢɫɞɢɤɰɢɸ, ɡɚɤɥɸɱɢɜ, ɱɬɨ ɠɚɥɨɛɚ ɧɟ ɹɜɥɹɟɬɫɹ ɩɪɢɟɦɥɟɦɨɣ 

ɢɡ-ɡɚ ɨɝɨɜɨɪɤɢ ɨ ɩɟɪɟɞɚɱɟ ɠɚɥɨɛ ɜ ɧɚɰɢɨɧɚɥɶɧɵɟ ɫɭɞɵ.78 Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, 

ɬɪɢɛɭɧɚɥ ɨɫɭɳɟɫɬɜɢɥ ɫɜɨɸ ɧɟɨɬɴɟɦɥɟɦɭɸ ɸɪɢɫɞɢɤɰɢɸ, ɩɪɢɡɧɚɜ ɧɚɥɢɱɢɟ 

ɩɪɟɞɦɟɬɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɢ ɜɵɹɜɢɜ ɨɩɪɟɞɟɥɟɧɧɵɟ «ɩɪɚɜɨɜɵɟ ɩɪɟɩɹɬɫɬɜɢɹ»79, 

ɦɟɲɚɸɳɢɟ ɟɟ ɨɫɭɳɟɫɬɜɥɟɧɢɸ. 
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ȼ ɩɪɚɤɬɢɤɟ Ɇɋ ɈɈɇ ɱɟɬɤɨ ɜɵɪɚɛɨɬɚɧɵ ɭɤɚɡɚɧɧɵɟ ɩɪɚɜɨɜɵɟ ɩɪɟɩɹɬɫɬɜɢɹ, 

ɫɪɟɞɢ ɤɨɬɨɪɵɯ, ɜ ɱɚɫɬɧɨɫɬɢ, ɜɵɞɟɥɹɟɬɫɹ: ɩɪɨɢɫɯɨɠɞɟɧɢɟ ɡɚɹɜɢɬɟɥɹ80, 

ɧɟɢɫɱɟɪɩɚɧɢɟ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɪɟɞɫɬɜ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ81 ɢ ɧɟɨɛɨɫɧɨɜɚɧɧɚɹ 

ɡɚɞɟɪɠɤɚ ɜ ɩɨɞɚɱɟ ɠɚɥɨɛɵ.82 

ɉɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ, ɨɞɧɚɤɨ, ɧɟɨɞɧɨɡɧɚɱɧɨ ɨɰɟɧɢɜɚɟɬɫɹ 

ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɫɭɞɟɛɧɵɦɢ ɨɪɝɚɧɚɦɢ ɜ ɤɚɱɟɫɬɜɟ ɩɪɚɜɨɜɨɝɨ ɩɪɟɩɹɬɫɬɜɢɹ. Ɍɚɤ, 

ɯɨɬɹ ɜ ɩɪɚɤɬɢɤɟ ɉɉɆɉ ɩɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɬɟɨɪɟɬɢɱɟɫɤɢ 

ɩɪɢɡɧɚɟɬɫɹ ɜ ɤɚɱɟɫɬɜɟ ɬɚɤɨɜɨɝɨ, ɜ ɞɟɣɫɬɜɢɬɟɥɶɧɨɫɬɢ ɧɟ ɛɵɥɨ ɩɪɢɦɟɧɟɧɨ ɜ 

ɤɚɱɟɫɬɜɟ ɪɟɚɥɶɧɨɝɨ ɨɫɧɨɜɚɧɢɹ ɞɥɹ ɩɪɟɤɪɚɳɟɧɢɹ ɩɪɨɢɡɜɨɞɫɬɜɚ ɢ ɨɬɤɚɡɚ ɜ 

ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɸɪɢɫɞɢɤɰɢɢ.83 ȼ ɞɟɥɟ Hochtief v. Argentina Ɇɐɍɂɋ ɨɬɦɟɬɢɥ, ɱɬɨ 

ɩɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɦɨɠɟɬ ɩɨɫɥɭɠɢɬɶ ɨɫɧɨɜɚɧɢɟɦ ɞɥɹ ɩɪɢɡɧɚɧɢɹ 

ɠɚɥɨɛɵ ɧɟɩɪɢɟɦɥɟɦɨɣ.84 

ɉɪɢɡɧɚɧɢɟ ɬɨɝɨ, ɱɬɨ ɩɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɨɬɧɨɫɢɬɫɹ ɜ ɛɨɥɶɲɟɣ 

ɫɬɟɩɟɧɢ ɤ ɜɨɩɪɨɫɭ ɨ ɩɪɢɟɦɥɟɦɨɫɬɢ ɠɚɥɨɛɵ, ɧɟɠɟɥɢ ɤ ɜɨɩɪɨɫɭ ɨ ɸɪɢɫɞɢɤɰɢɢ 

ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɯ ɬɪɢɛɭɧɚɥɨɜ, ɨɬɜɥɟɤɚɟɬ ɨɬ ɞɢɫɤɭɫɫɢɢ ɨ ɤɨɥɥɢɡɢɢ ɸɪɢɫɞɢɤɰɢɢ, 

ɨ ɤɨɬɨɪɨɣ ɝɨɜɨɪɢɥɨɫɶ ɜ ɩɪɟɞɵɞɭɳɟɣ ɝɥɚɜɟ, ɢ ɡɚɫɬɚɜɥɹɟɬ ɮɨɪɦɭɥɢɪɨɜɚɬɶ ɜɨɩɪɨɫ 

ɫ ɬɨɱɤɢ ɡɪɟɧɢɹ ɨɰɟɧɤɢ ɩɪɚɜɨɜɵɯ ɭɫɥɨɜɢɣ, ɢ ɤɪɢɬɟɪɢɟɜ, ɫɜɹɡɚɧɧɵɯ ɫ ɤɨɧɤɪɟɬɧɵɦ 

ɞɟɣɫɬɜɢɟɦ ɢɥɢ ɠɚɥɨɛɨɣ ɜ ɤɨɧɤɪɟɬɧɨɦ ɫɭɞɟ.85 
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Ⱦɚɧɧɵɟ ɭɫɥɨɜɢɹ ɢ ɤɪɢɬɟɪɢɢ ɛɵɥɢ ɫɮɨɪɦɭɥɢɪɨɜɚɧɵ ɜ ɧɚɰɢɨɧɚɥɶɧɨɦ ɩɪɚɜɟ 

ɪɚɡɥɢɱɧɵɯ ɩɪɚɜɨɜɵɯ ɫɢɫɬɟɦ ɢ ɩɪɟɞɫɬɚɜɥɟɧɵ ɜ ɮɨɪɦɟ ɬɚɤɢɯ ɩɪɚɜɨɜɵɯ ɩɪɢɧɰɢɩɨɜ 

ɤɚɤ lis alibi pendens, forum non conveniens, ɩɪɢɧɰɢɩ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ, 

ɧɟɞɨɩɭɳɟɧɢɹ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɨɰɟɫɫɨɦ ɢ ɩɪɚɜɨɦ, ɚ ɬɚɤɠɟ ɜ ɮɨɪɦɟ ɞɨɤɬɪɢɧɵ 

ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ. 

Ʉɚɫɚɬɟɥɶɧɨ ɞɨɩɭɫɬɢɦɨɫɬɢ ɩɪɢɦɟɧɟɧɢɹ ɧɟɤɨɬɨɪɵɯ ɢɡ ɭɤɚɡɚɧɧɵɯ 

ɩɪɢɧɰɢɩɨɜ, ɤɨɬɨɪɵɟ ɞɥɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɧɟ ɫɜɨɣɫɬɜɟɧɧɵ ɢ ɩɪɢɫɭɬɫɬɜɭɸɬ 

ɢɫɤɥɸɱɢɬɟɥɶɧɨ ɜ ɩɪɚɜɟ ɧɚɰɢɨɧɚɥɶɧɨɦ (ɜ ɱɚɫɬɧɨɫɬɢ, ɩɪɢɧɰɢɩɵ lis alibi pendens ɢ 

forum non conveniens), ɜ ɬɟɨɪɢɢ ɢ ɧɚ ɩɪɚɤɬɢɤɟ ɜɨɡɧɢɤɚɸɬ ɫɨɦɧɟɧɢɹ. 

ɉɨ ɦɧɟɧɢɸ Ⱦ. ɉɚɭɜɟɥɢɧɚ ɩɪɢ ɜɨɡɧɢɤɧɨɜɟɧɢɢ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɫɭɞɟɛɧɨɦɭ ɭɱɪɟɠɞɟɧɢɸ ɞɨɫɬɭɩɧɵ ɬɪɢ 

ɜɚɪɢɚɧɬɚ. ɉɟɪɜɵɣ -  ɨɝɪɚɧɢɱɢɬɶɫɹ ɩɪɚɜɢɥɚɦɢ, ɫɨɝɥɚɫɨɜɚɧɧɵɦɢ ɫɬɨɪɨɧɚɦɢ ɜ 

ɪɚɦɤɚɯ ɬɪɢɛɭɧɚɥɚ (ɧɚɩɪɢɦɟɪ, ɤɨɥɥɟɝɢɹ ȼɌɈ, ɪɚɫɫɦɚɬɪɢɜɚɟɬ ɬɨɥɶɤɨ Ⱦɋɍ). 

ɉɨɞɨɛɧɵɣ ɩɨɞɯɨɞ ɞɨɥɠɟɧ ɩɪɢɜɟɫɬɢ ɤ ɬɨɦɭ, ɱɬɨ ɦɟɠɞɭɧɚɪɨɞɧɵɣ ɬɪɢɛɭɧɚɥ 

ɩɪɨɫɬɨ ɩɪɨɞɨɥɠɢɬ ɪɚɫɫɦɨɬɪɟɧɢɟ ɞɟɥɚ ɢ ɩɪɢɦɟɬ ɪɟɲɟɧɢɟ ɩɨ ɧɟɦɭ. ȼɬɨɪɨɣ 

ɜɚɪɢɚɧɬ – ɩɪɢɦɟɧɟɧɢɟ ɨɛɳɢɯ ɩɪɢɧɰɢɩɨɜ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɚ ɬɚɤɠɟ 

ɚɧɚɥɨɝɢɢ ɜɧɭɬɪɢɝɨɫɭɞɚɪɫɬɜɟɧɧɨɝɨ ɩɪɚɜɚ. Ɍɪɟɬɢɣ – ɩɪɢɦɟɧɟɧɢɟ ɩɨɥɨɠɟɧɢɣ ɢɥɢ 

ɨɝɨɜɨɪɨɤ ɞɪɭɝɢɯ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɞɨɝɨɜɨɪɨɜ ɦɟɠɞɭ ɫɩɨɪɹɳɢɦɢ ɫɬɨɪɨɧɚɦɢ.86 

ɇɚ ɩɟɪɜɵɣ ɜɡɝɥɹɞ, ɜɬɨɪɚɹ ɚɥɶɬɟɪɧɚɬɢɜɚ ɤɚɠɟɬɫɹ ɞɨɫɬɚɬɨɱɧɨ ɭɛɟɞɢɬɟɥɶɧɨɣ. 

ȼ ɫɜɹɡɢ ɫ ɬɟɦ, ɱɬɨ ɜɧɭɬɪɢɝɨɫɭɞɚɪɫɬɜɟɧɧɵɦ ɩɪɚɜɨɜɵɦ ɫɢɫɬɟɦɚɦ ɩɪɢɯɨɞɢɬɫɹ 

ɫɬɚɥɤɢɜɚɬɶɫɹ ɫ ɚɧɚɥɨɝɢɱɧɵɦɢ ɩɪɨɛɥɟɦɚɦɢ, ɨ ɱɟɦ ɧɟɨɞɧɨɤɪɚɬɧɨ ɭɩɨɦɢɧɚɥɨɫɶ 

ɪɚɧɟɟ, ɜɩɨɥɧɟ ɥɨɝɢɱɧɨ ɛɵɥɨ ɛɵ ɩɪɢɛɟɝɧɭɬɶ ɤ ɭɠɟ ɜɵɪɚɛɨɬɚɧɧɵɦ ɧɚɰɢɨɧɚɥɶɧɵɦ 

ɩɪɚɜɨɦ ɪɟɲɟɧɢɹɦ, ɧɟɠɟɥɢ ɡɚɧɨɜɨ ɫɨɡɞɚɜɚɬɶ ɞɨɝɨɜɨɪɧɵɟ ɩɨɥɨɠɟɧɢɹ, ɤɨɬɨɪɵɟ, ɤ 

ɬɨɦɭ ɠɟ, ɩɨɞɜɟɪɠɟɧɵ ɞɨɥɝɨɦɭ ɢ ɬɪɭɞɧɨɦɭ ɫɨɝɥɚɫɨɜɚɧɢɸ.  

Ɉɞɧɚɤɨ ɫɭɳɟɫɬɜɭɟɬ ɦɧɟɧɢɟ ɨ ɬɨɦ, ɱɬɨ ɩɪɢɦɟɧɟɧɢɟ ɞɚɧɧɵɯ ɩɪɢɧɰɢɩɨɜ 

ɡɚɱɚɫɬɭɸ ɹɜɥɹɟɬɫɹ ɡɚɬɪɭɞɧɢɬɟɥɶɧɵɦ, ɢ ɫɥɨɠɧɵɦ ɞɥɹ ɚɞɚɩɬɚɰɢɢ ɩɨɞ 
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ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨ.87Ⱦɥɹ ɬɨɝɨ, ɱɬɨɛɵ ɩɨɞɬɜɟɪɞɢɬɶ ɢɥɢ ɨɩɪɨɜɟɪɝɧɭɬɶ ɞɚɧɧɵɣ 

ɬɟɡɢɫ ɧɟɨɛɯɨɞɢɦɨ ɩɪɨɜɟɫɬɢ ɚɧɚɥɢɡ ɩɪɢɡɧɚɤɨɜ ɭɤɚɡɚɧɧɵɯ ɩɪɢɧɰɢɩɨɜ, ɚ ɬɚɤɠɟ 

ɪɚɫɫɦɨɬɪɟɬɶ ɩɪɚɤɬɢɤɭ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ ɨɬɧɨɫɢɬɟɥɶɧɨ ɢɯ 

ɩɪɢɦɟɧɢɦɨɫɬɢ.  

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɫɭɞɟɛɧɵɟ ɭɱɪɟɠɞɟɧɢɹ ɨɛɥɚɞɚɸɬ 

ɧɟɨɬɴɟɦɥɟɦɨɣ ɸɪɢɫɞɢɤɰɢɟɣ, ɩɨɫɪɟɞɫɬɜɨɦ ɤɨɬɨɪɨɣ ɨɧɢ ɫɩɨɫɨɛɧɵ ɩɪɢɧɢɦɚɬɶ 

ɪɟɲɟɧɢɹ, ɧɚɩɪɚɜɥɟɧɧɵɟ ɧɚ ɭɫɬɪɚɧɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, 

ɤɨɬɨɪɨɟ ɩɪɢɡɧɚɟɬɫɹ ɜ ɤɚɱɟɫɬɜɟ ɩɪɚɜɨɜɨɝɨ ɩɪɟɩɹɬɫɬɜɢɹ, ɜɥɢɹɸɳɟɝɨ ɧɚ 

ɩɪɢɟɦɥɟɦɨɫɬɶ ɠɚɥɨɛɵ. ɉɪɢ ɪɟɲɟɧɢɢ ɜɨɩɪɨɫɚ ɨ ɩɪɢɟɦɥɟɦɨɫɬɢ, ɫɭɞɭ ɧɟɨɛɯɨɞɢɦɨ 

ɩɪɨɚɧɚɥɢɡɢɪɨɜɚɬɶ ɭɫɥɨɜɢɹ, ɢɦɟɸɳɢɟ ɦɟɫɬɨ ɜ ɤɨɧɤɪɟɬɧɨɦ ɞɟɥɟ, ɚ ɬɚɤɠɟ 

ɫɨɩɨɫɬɚɜɢɬɶ ɢɯ ɫ ɨɩɪɟɞɟɥɟɧɧɵɦɢ ɤɪɢɬɟɪɢɹɦɢ ɢ ɩɪɢɧɰɢɩɚɦɢ, ɜ ɛɨɥɶɲɟɣ ɫɬɟɩɟɧɢ 

ɜɵɪɚɛɨɬɚɧɧɵɟ ɜɧɭɬɪɢɝɨɫɭɞɚɪɫɬɜɟɧɧɵɦɢ ɩɪɚɜɨɜɵɦɢ ɫɢɫɬɟɦɚɦɢ. Ɉɞɧɚɤɨ ɜɨɩɪɨɫ 

ɨ ɬɨɦ, ɩɪɢɦɟɧɢɦɵ ɥɢ ɨɧɢ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ, ɹɜɥɹɟɬɫɹ ɫɩɨɪɧɵɦ ɢ ɛɭɞɟɬ 

ɛɨɥɟɟ ɩɨɞɪɨɛɧɨ ɪɚɫɫɦɨɬɪɟɧ ɜ ɫɥɟɞɭɸɳɢɯ ɪɚɡɞɟɥɚɯ. 

2.2 ɉɪɢɧɰɢɩɵ lis alibi pendens ɢ forum non conveniens. 

ɉɪɢɧɰɢɩ lis alibi pendens– ɷɬɨ ɞɨɤɬɪɢɧɚ, ɢɡɧɚɱɚɥɶɧɨ ɪɚɡɪɚɛɨɬɚɧɧɚɹ ɞɥɹ 

ɪɟɝɭɥɢɪɨɜɚɧɢɹ ɩɚɪɚɥɥɟɥɶɧɵɯ ɫɭɞɟɛɧɵɯ ɩɪɨɰɟɫɫɨɜ ɜɧɭɬɪɢ ɝɨɫɭɞɚɪɫɬɜ, 

ɩɪɢɧɚɞɥɟɠɚɳɢɯ ɤ ɪɨɦɚɧɨ-ɝɟɪɦɚɧɫɤɨɣ ɩɪɚɜɨɜɨɣ ɫɟɦɶɟ. Ɉɧɚ ɩɪɟɞɩɢɫɵɜɚɟɬ 

ɥɸɛɨɦɭ ɫɭɞɭ, ɪɚɫɫɦɚɬɪɢɜɚɸɳɟɦɭ ɤɨɧɤɪɟɬɧɵɣ ɫɩɨɪ ɨɬɤɚɡɚɬɶɫɹ ɨɬ ɸɪɢɫɞɢɤɰɢɢ ɜ 

ɫɥɭɱɚɟ, ɟɫɥɢ ɨɧ ɭɠɟ ɪɚɫɫɦɚɬɪɢɜɚɟɬɫɹ ɞɪɭɝɢɦ ɫɭɞɟɛɧɵɦ ɭɱɪɟɠɞɟɧɢɟɦ.88 

Ɉɫɧɨɜɧɵɦ ɮɚɤɬɨɪɨɦ, ɢɝɪɚɸɳɢɦ ɩɟɪɜɨɫɬɟɩɟɧɧɨɟ ɡɧɚɱɟɧɢɟ ɩɪɢ ɪɟɲɟɧɢɢ 

ɜɨɩɪɨɫɚ ɨ ɩɪɢɦɟɧɟɧɢɢ ɩɪɢɧɰɢɩɚ lis alibi pendens ɜ ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɚɯ ɹɜɥɹɟɬɫɹ 

ɮɚɤɬɨɪ ɜɪɟɦɟɧɢ – ɞɥɹ ɫɭɞɚ, ɤɨɬɨɪɵɣ ɧɚɱɚɥ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɫɩɨɪ ɩɨɫɥɟ ɬɨɝɨ ɤɚɤ ɷɬɨ 

                                                             
87 C. Henckels Overcoming Jurisdictional Isolationism at the WTO – FTA Nexus: A Potential Approach for the WTO // 
The European Journal of International Law. – 2008. №3. – C. 572. 
88 G. Cuniberti Parallel Litigation and Foreign Investment Dispute Settlement // ICSID Review Foreign Investment Law 
Journal. –  2006. – C. 3. 
 



36 
 

ɭɠɟ ɛɵɥɨ ɫɞɟɥɚɧɨ ɞɪɭɝɢɦ ɫɭɞɟɛɧɵɦ ɭɱɪɟɠɞɟɧɢɟɦ, ɚɜɬɨɦɚɬɢɱɟɫɤɢ ɩɨɞɧɢɦɚɟɬɫɹ 

ɜɨɩɪɨɫ ɨ ɩɪɢɦɟɧɟɧɢɢ lis alibi pendens.89 

Ɉɞɧɚɤɨ ɫɮɟɪɚ ɞɟɣɫɬɜɢɹ lis alibi pendens ɞɨɥɠɧɚ ɛɵɬɶ ɨɩɪɟɞɟɥɟɧɚ ɜɬɨɪɵɦ 

ɫɭɞɨɦ ɫ ɩɨɦɨɳɶɸ ɨɫɧɨɜɧɵɯ ɤɪɢɬɟɪɢɟɜ. ɋɭɞ ɞɨɥɠɟɧ ɨɬɤɚɡɚɬɶɫɹ ɨɬ ɸɪɢɫɞɢɤɰɢɢ 

ɬɨɥɶɤɨ ɜ ɬɨɦ ɫɥɭɱɚɟ, ɤɨɝɞɚ ɫɩɨɪ, ɩɟɪɟɞɚɧɧɵɣ ɜ ɩɟɪɜɵɣ ɫɭɞ, ɹɜɥɹɟɬɫɹ ɬɨɱɧɨ ɬɚɤɢɦ 

ɠɟ ɧɚ ɨɫɧɨɜɚɧɢɢ ɬɪɟɯ ɤɪɢɬɟɪɢɟɜ: ɨɞɢɧɚɤɨɜɵɦɢ ɞɨɥɠɧɵ ɛɵɬɶ ɫɬɨɪɨɧɵ ɫɩɨɪɚ, 

ɨɫɧɨɜɚɧɢɟ ɫɩɨɪɚ ɢ ɩɪɟɞɦɟɬ ɫɩɨɪɚ.90 

ȼ ɭɤɚɡɚɧɧɨɦ ɫɥɭɱɚɟ ɧɟɨɛɯɨɞɢɦɨ ɩɪɢɧɹɬɶ ɜɨ ɜɧɢɦɚɧɢɟ, ɱɬɨ ɫɢɫɬɟɦɚ 

ɧɚɰɢɨɧɚɥɶɧɵɯ ɫɭɞɨɜ ɩɨɞɪɚɡɭɦɟɜɚɟɬ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɩɪɢɧɰɢɩɚ lis alibi pendens ɜ 

ɪɚɦɤɚɯ ɩɨɯɨɠɢɯ ɢɥɢ ɨɞɢɧɚɤɨɜɵɯ ɩɨ ɸɪɢɞɢɱɟɫɤɨɦɭ ɩɪɨɢɫɯɨɠɞɟɧɢɸ ɫɭɞɨɜ: ɜɫɟ 

ɨɧɢ ɭɱɪɟɠɞɟɧɵ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɨɞɧɢɦ ɢ ɬɟɦ ɠɟ ɩɪɚɜɨɩɨɪɹɞɤɨɦ, ɢ ɩɨɷɬɨɦɭ 

ɢɦɟɸɬ ɨɞɢɧɚɤɨɜɵɟ ɩɨɥɧɨɦɨɱɢɹ. ȼ ɫɜɹɡɢ ɫ ɷɬɢɦ, ɜ ɧɟɤɨɬɨɪɵɯ ɝɨɫɭɞɚɪɫɬɜɚɯ, 

ɩɪɢɧɚɞɥɟɠɚɳɢɯ ɤ ɪɨɦɚɧɨ-ɝɟɪɦɚɧɫɤɨɣ ɩɪɚɜɨɜɨɣ ɫɟɦɶɟ, ɜɵɫɬɚɜɥɹɟɬɫɹ ɟɳɟ ɨɞɧɨ 

ɬɪɟɛɨɜɚɧɢɟ ɞɥɹ ɨɬɤɚɡɚ ɜ ɢɫɤɟ ɧɚ ɨɫɧɨɜɚɧɢɢ lis alibi pendens – ɫɨɩɨɫɬɚɜɢɦɨɫɬɶ 

ɫɭɞɨɜ.  

ɇɚɩɪɢɦɟɪ, ɫɨɝɥɚɫɧɨ ɮɪɚɧɰɭɡɫɤɨɦɭ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɭ, lis alibi pendens 

ɦɨɠɟɬ ɛɵɬɶ ɩɪɢɦɟɧɢɦɨ ɩɪɢ ɜɨɡɧɢɤɧɨɜɟɧɢɢ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ 

ɬɨɥɶɤɨ ɦɟɠɞɭ ɢɟɪɚɪɯɢɱɟɫɤɢ ɪɚɜɧɵɦɢ ɫɭɞɚɦɢ.91 Ⱥɧɚɥɨɝɢɱɧɵɦ ɨɛɪɚɡɨɦ, ɪɚɡɧɢɰɚ 

ɜ ɫɢɥɟ ɸɪɢɫɞɢɤɰɢɢ ɞɟɥɚɟɬ ɫɭɞɵ ɧɟɫɨɩɨɫɬɚɜɢɦɵɦɢ.92 Ɍɚɤ, ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ 

ɟɜɪɨɩɟɣɫɤɢɦ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨɦ lis alibi pendens ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɩɪɢɦɟɧɢɦ ɜ 

ɫɥɭɱɚɟ, ɤɨɝɞɚ ɨɞɢɧ ɫɭɞ ɨɛɥɚɞɚɟɬ ɢɫɤɥɸɱɢɬɟɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɟɣ ɩɨ ɞɚɧɧɨɦɭ 

ɜɨɩɪɨɫɭ, ɚ ɞɪɭɝɨɣ - ɛɨɥɟɟ ɫɥɚɛɨɣ ɸɪɢɫɞɢɤɰɢɟɣ.93 
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90 Council Regulation on Jurisdiction and the Recognition and Enforcement of Judgements in Civil and Commercial 
Matters (European Community) № 44/2001 of 21 August 2002// ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «I-law ». – Ɋɟɠɢɦ 
ɞɨɫɬɭɩɚ: https://www.i-law.com/ilaw/doc/view.htm?id=131585. 
91 French Code of Civil Procedure // Oceana Publications. 2006 – article 100 [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ]. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://books.google.ru/books?id=4QcwAQAAIAAJ&hl=ru&source=gbs_navlinks_s. 
92 G. Cuniberti Parallel Litigation and Foreign Investment Dispute Settlement // ICSID Review Foreign Investment Law 
Journal. –  2006. – C. 4. 
93 Council Regulation on Jurisdiction and the Recognition and Enforcement of Judgements in Civil and Commercial 
Matters (European Community) № 44/2001 of 21 August 2002, article 29. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ]// ɋɩɪɚɜɨɱɧɨ-
ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «I-law». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.i-law.com/ilaw/doc/view.htm?id=131585. 
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ȼ ɩɪɚɤɬɢɤɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ ɩɪɢɧɰɢɩ lis alibi 

pendens ɜɨɫɩɪɢɧɹɬ ɧɟɨɞɧɨɡɧɚɱɧɨ. ȼɩɟɪɜɵɟ, ɨɧ ɛɵɥ ɭɩɨɦɹɧɭɬ ɉɉɆɉ ɜ ɞɟɥɟ Case 

concerning Certain German Interests in Polish Upper Silesia, ɜ ɤɨɬɨɪɨɦ 

ɪɚɫɫɦɚɬɪɢɜɚɥɫɹ ɜɨɩɪɨɫ ɨ ɩɪɟɞɩɨɥɚɝɚɟɦɨɣ ɷɤɫɩɪɨɩɪɢɚɰɢɢ ɝɟɪɦɚɧɫɤɨɝɨ ɡɚɜɨɞɚ ɜ 

ɏɨɠɭɜɟ.94 

ȼ ɪɚɦɤɚɯ ɭɤɚɡɚɧɧɨɝɨ ɞɟɥɚ ɉɨɥɶɲɚ ɨɫɩɨɪɢɥɚ ɸɪɢɫɞɢɤɰɢɸ ɉɉɆɉ ɧɚ ɬɨɦ 

ɨɫɧɨɜɚɧɢɢ, ɱɬɨ ɫɩɨɪ ɭɠɟ ɛɵɥ ɩɟɪɟɞɚɧ ɜ Ƚɟɪɦɚɧɨ-ɩɨɥɶɫɤɢɣ ɫɦɟɲɚɧɧɵɣ 

ɚɪɛɢɬɪɚɠɧɵɣ ɫɭɞ, ɭɱɪɟɠɞɟɧɧɵɣ ȼɟɪɫɚɥɶɫɤɢɦ ɞɨɝɨɜɨɪɨɦ, ɢ ɱɬɨ ɉɉɆɉ ɞɨɥɠɧɚ 

ɨɬɤɚɡɚɬɶɫɹ ɨɬ ɸɪɢɫɞɢɤɰɢɢ ɧɚ ɨɫɧɨɜɚɧɢɢ ɩɪɢɧɰɢɩɚ lis alibi pendens. 

ɋɭɞ ɭɤɚɡɚɥ ɧɚ ɬɨ, ɱɬɨ ɭɫɥɨɜɢɹɦɢ ɩɪɢɦɟɧɟɧɢɹ ɩɪɢɧɰɢɩɚ lis alibi pendens ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ, ɹɜɥɹɸɬɫɹ – ɪɚɜɟɧɫɬɜɨ ɫɬɨɪɨɧ, ɪɚɜɟɧɫɬɜɨ ɫɩɨɪɨɜ ɢ 

ɪɚɜɟɧɫɬɜɨ ɯɚɪɚɤɬɟɪɚ ɩɟɪɟɫɟɤɚɸɳɢɯɫɹ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ ɢ ɭɫɬɚɧɨɜɢɥ 

ɨɬɫɭɬɫɬɜɢɟ ɞɜɭɯ ɩɨɫɥɟɞɧɢɣ ɭɫɥɨɜɢɣ ɜ ɭɤɚɡɚɧɧɨɦ ɞɟɥɟ. ɋɭɞ ɚɪɝɭɦɟɧɬɢɪɨɜɚɥ ɫɜɨɢ 

ɜɵɜɨɞɵ ɬɟɦ, ɱɬɨ ɩɪɟɞɦɟɬɨɦ ɩɟɪɜɨɝɨ ɩɪɨɰɟɫɫɚ ɛɵɥɨ ɬɪɟɛɨɜɚɧɢɟ ɨ ɜɡɵɫɤɚɧɢɢ 

ɪɟɫɬɢɬɭɰɢɢ, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ ɫɩɨɪ ɜ ɉɉɆɉ ɤɚɫɚɥɫɹ ɬɨɥɤɨɜɚɧɢɹ ɨɩɪɟɞɟɥɟɧɧɵɯ 

ɞɨɝɨɜɨɪɧɵɯ ɩɨɥɨɠɟɧɢɣ. ɋɭɞ ɬɚɤɠɟ ɭɤɚɡɚɥ ɧɚ ɬɨ, ɱɬɨ ɫɦɟɲɚɧɧɵɟ ɚɪɛɢɬɪɚɠɢ ɢ 

ɉɉɆɉ ɧɟ ɹɜɥɹɸɬɫɹ ɫɭɞɚɦɢ ɨɞɢɧɚɤɨɜɨɝɨ ɯɚɪɚɤɬɟɪɚ.95 

ɇɚɢɛɨɥɟɟ ɱɚɫɬɨ ɩɪɢɧɰɢɩ lis alibi pendens ɭɩɨɦɢɧɚɟɬɫɹ ɜ ɩɪɚɤɬɢɤɟ Ɇɐɍɂɋ. 

ȼɩɟɪɜɵɟ, ɨɧ ɛɵɥ ɜɵɞɜɢɧɭɬ ɜ ɤɚɱɟɫɬɜɟ ɨɫɧɨɜɚɧɢɹ ɞɥɹ ɨɬɤɚɡɚ ɨɬ ɨɫɭɳɟɫɬɜɥɟɧɢɹ 

ɸɪɢɫɞɢɤɰɢɢ ɜ ɞɟɥɟ Benvenuti and Bonfant SRL v. The Government of the People 

Republic of Congo. ȼ ɞɚɧɧɨɦ ɞɟɥɟ ɡɚɹɜɢɬɟɥɟɦ ɨɫɩɚɪɢɜɚɥɢɫɶ ɪɟɝɭɥɹɬɢɜɧɵɟ 

ɞɟɣɫɬɜɢɹ ɩɪɢɧɢɦɚɸɳɟɝɨ ɢɧɜɟɫɬɢɰɢɢ ɝɨɫɭɞɚɪɫɬɜɚ, ɤɨɬɨɪɵɟ, ɫ ɬɨɱɤɢ ɡɪɟɧɢɹ 

ɡɚɹɜɢɬɟɥɹ, ɩɪɢɜɟɥɢ ɤ ɷɤɫɩɪɨɩɪɢɚɰɢɢ. Ƚɨɫɭɞɚɪɫɬɜɨ ɨɫɩɨɪɢɥɨ ɸɪɢɫɞɢɤɰɢɸ 

Ɇɐɍɂɋ, ɧɚ ɨɫɧɨɜɚɧɢɢ ɭɠɟ ɢɦɟɸɳɟɝɨɫɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɩɨ 

ɞɚɧɧɨɦɭ ɫɩɨɪɭ ɜ Ɋɟɜɨɥɸɰɢɨɧɧɨɦ Ɍɪɢɛɭɧɚɥɟ ɜ Ȼɪɚɡɡɚɜɢɥɟ, ɨɞɧɚɤɨ ɬɪɢɛɭɧɚɥ 

                                                             
94 Case concerning Certain German Interests in Polish Upper Silesia, PCIJ Judgement of 25 August 1925. [ɗɥɟɤɬɪɨɧɧɵɣ 
ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.icj-
cij.org/files/permanent-court-of-
internationaljustice/serie_A/A_06/16_Interets_allemands_en_Haute_Silesie_polonaise_Competence_Arret.pdf. 
95Ɍɚɦ ɠɟ. 
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ɬɚɤɠɟ, ɤɚɤ ɢ ɉɉɆɉ ɧɟ ɫɬɚɥ ɨɬɤɚɡɵɜɚɬɶɫɹ ɨɬ ɸɪɢɫɞɢɤɰɢɢ ɧɚ ɨɫɧɨɜɚɧɢɢ lis alibi 

pendens ɩɨ ɩɪɢɱɢɧɟ ɨɬɫɭɬɫɬɜɢɹ ɫɨɛɥɸɞɟɧɢɹ ɭɫɥɨɜɢɣ ɩɪɢɦɟɧɟɧɢɹ ɭɤɚɡɚɧɧɨɝɨ 

ɩɪɢɧɰɢɩɚ.96 

Ɍɚɤɨɟ ɠɟ ɪɟɲɟɧɢɟ Ɇɐɍɂɋ ɩɪɢɧɹɥ ɜ ɞɟɥɟ SGS v. Philippines.97 ȼ ɪɚɦɤɚɯ 

ɭɤɚɡɚɧɧɨɝɨ ɞɟɥɚ ɝɨɫɭɞɚɪɫɬɜɨ ɭɬɜɟɪɠɞɚɥɨ ɨ ɧɚɥɢɱɢɢ ɭɠɟ ɢɦɟɸɳɟɝɨɫɹ ɩɪɨɰɟɫɫɚ 

ɩɨ ɞɚɧɧɨɦɭ ɫɩɨɪɭ ɜ Ⱥɪɛɢɬɪɚɠɟ, ɭɱɪɟɠɞɟɧɧɨɦ ɧɚ ɨɫɧɨɜɚɧɢɢ ɋɨɝɥɚɲɟɧɢɹ ɨ 

ɩɪɟɞɨɬɝɪɭɡɨɱɧɨɣ ɩɪɨɜɟɪɤɟ. Ɇɐɍɂɋ, ɜ ɫɜɨɸ ɨɱɟɪɟɞɶ ɨɛɪɚɬɢɥ ɜɧɢɦɚɧɢɟ ɧɚ ɬɨ, 

ɱɬɨ ɞɥɹ ɩɪɢɦɟɧɟɧɢɹ ɩɪɢɧɰɢɩɚ lis alibi pendens ɨɛɚ ɬɪɢɛɭɧɚɥɚ ɞɨɥɠɧɵ ɢɦɟɬɶ 

ɪɚɜɧɵɣ ɫɬɚɬɭɫ.  

ɇɟɪɚɜɟɧɫɬɜɨ ɞɜɭɯ ɬɪɢɛɭɧɚɥɨɜ ɜ ɞɚɧɧɨɣ ɫɢɬɭɚɰɢɢ ɩɪɨɹɜɥɹɥɨɫɶ ɜ ɬɨɦ, ɱɬɨ 

ɬɨɥɶɤɨ Ɇɐɍɂɋ ɨɛɥɚɞɚɥ ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɬɪɟɛɨɜɚɧɢɣ SGS ɜ ɪɚɦɤɚɯ 

ɞɜɭɯɫɬɨɪɨɧɧɟɝɨ ɢɧɜɟɫɬɢɰɢɨɧɧɨɝɨ ɞɨɝɨɜɨɪɚ ɦɟɠɞɭ ɧɢɦɢ. Ɍɪɢɛɭɧɚɥ ɬɚɤɠɟ 

ɩɨɞɱɟɪɤɧɭɥ ɪɚɡɥɢɱɧɨɫɬɶ ɨɫɧɨɜɚɧɢɣ ɠɚɥɨɛɵ ɜ ɞɚɧɧɨɦ ɞɟɥɟ, ɩɪɨɬɢɜɨɪɟɱɚɳɟɣ 

ɨɞɧɨɦɭ ɢɡ ɤɪɢɬɟɪɢɟɜ lis alibi pendens. ɉɪɢ ɷɬɨɦ ɨɧ ɨɬɦɟɬɢɥ, ɱɬɨ lis alibi pendens 

ɧɟ ɛɭɞɟɬ ɩɪɢɦɟɧɹɬɶɫɹ ɞɚɠɟ ɩɪɢ ɧɚɥɢɱɢɢ ɨɞɢɧɚɤɨɜɨɝɨ ɩɪɟɞɦɟɬɚ ɠɚɥɨɛɵ, ɧɨ ɜ 

ɨɬɫɭɬɫɬɜɢɟ ɨɞɢɧɚɤɨɜɵɯ ɨɫɧɨɜɚɧɢɣ. 

ȼ ɞɟɥɟ Hochtief v.Argentina Ɇɐɍɂɋ ɨɬɦɟɬɢɥ, ɱɬɨ ɬɪɢɛɭɧɚɥ ɦɨɠɟɬ ɩɪɢɧɹɬɶ 

ɪɟɲɟɧɢɟ ɨ ɧɟɩɪɢɟɦɥɟɦɨɫɬɢ ɠɚɥɨɛɵ ɧɚ ɨɫɧɨɜɚɧɢɢ lis alibi pendens, ɨɞɧɚɤɨ ɫɚɦ ɧɟ 

ɢɫɩɨɥɶɡɨɜɚɥ ɞɚɧɧɵɣ ɩɪɢɧɰɢɩ ɞɥɹ ɨɬɤɚɡɚ ɜ ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɫɜɨɟɣ ɸɪɢɫɞɢɤɰɢɢ.98 

ȼ ɞɟɥɟ Lauder v. Czech Republic Ʌɨɧɞɨɧɫɤɢɣ ɬɪɢɛɭɧɚɥ ad hoc ɨɬɤɚɡɚɥɫɹ 

ɩɪɢɦɟɧɹɬɶ ɩɪɢɧɰɢɩ lis alibi pendens ɧɚ ɨɫɧɨɜɚɧɢɢ ɬɨɝɨ, ɱɬɨ ɫɬɨɪɨɧɵ ɜ 
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ɩɚɪɚɥɥɟɥɶɧɵɯ ɫɩɨɪɚɯ ɧɟ ɹɜɥɹɸɬɫɹ ɬɨɠɞɟɫɬɜɟɧɧɵɦɢ, ɱɬɨ ɜ ɩɨɫɥɟɞɫɬɜɢɟ ɩɪɢɜɟɥɨ 

ɤ ɩɪɨɬɢɜɨɪɟɱɢɜɨɫɬɢ ɪɟɲɟɧɢɣ ɞɜɭɯ ɬɪɢɛɭɧɚɥɨɜ.99 

ȼ ɫɜɹɡɢ ɫ ɧɚɥɢɱɢɟɦ ɩɨɞɨɛɧɨɣ ɩɪɚɤɬɢɤɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ, 

ɜɨɡɦɨɠɧɨɫɬɶ ɩɪɢɦɟɧɟɧɢɹ ɩɪɢɧɰɢɩɚ lis alibi pendens ɬɚɤɠɟ ɲɢɪɨɤɨ ɤɪɢɬɢɤɭɟɬɫɹ 

ɫɪɟɞɢ ɭɱɟɧɵɯ. ȼ ɱɚɫɬɧɨɫɬɢ, ɩɪɨɮɟɫɫɨɪ ɀ. Ʉɭɧɢɛɟɪɬɢ ɭɬɜɟɪɠɞɚɟɬ ɨɛ ɨɬɫɭɬɫɬɜɢɢ 

ɨɫɧɨɜɚɧɢɣ ɞɥɹ ɩɪɢɦɟɧɟɧɢɹ lis alibi pendens, ɩɨɫɤɨɥɶɤɭ ɞɚɧɧɵɣ ɩɪɢɧɰɢɩ ɧɟ ɦɨɠɟɬ 

ɛɵɬɶ ɩɪɢɡɧɚɧ ɜ ɤɚɱɟɫɬɜɟ ɨɛɳɟɝɨ ɩɪɢɧɰɢɩɚ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɜ ɫɦɵɫɥɟ 

ɫɬɚɬɶɢ 38 ɍɫɬɚɜɚ Ɇɋ ɈɈɇ. ɍɱɟɧɵɣ ɧɚɡɵɜɚɟɬ ɞɜɚ ɨɛɨɫɧɨɜɚɧɢɹ ɞɥɹ ɞɚɧɧɨɝɨ 

ɬɟɡɢɫɚ: ɜɨ-ɩɟɪɜɵɯ, ɭɤɚɡɚɧɧɵɣ ɩɪɢɧɰɢɩ ɢɡɧɚɱɚɥɶɧɨ ɛɵɥ ɪɚɡɪɚɛɨɬɚɧ ɞɥɹ 

ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜɧɭɬɪɢ ɝɨɫɭɞɚɪɫɬɜ ɢɦɟɧɧɨ 

ɪɨɦɚɧɨ-ɝɟɪɦɚɧɫɤɨɣ ɩɪɚɜɨɜɨɣ ɫɟɦɶɢ, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ ɜ ɞɪɭɝɢɯ ɩɪɚɜɨɜɵɯ ɫɟɦɶɹɯ 

ɫɭɳɟɫɬɜɭɸɬ ɢɧɵɟ ɞɨɤɬɪɢɧɵ, ɧɚɩɪɚɜɥɟɧɧɵɟ ɧɚ ɪɟɲɟɧɢɟ ɞɚɧɧɨɣ ɩɪɨɛɥɟɦɵ 

(ɧɚɩɪɢɦɟɪ, ɞɨɤɬɪɢɧɚ forum non conveniens ɢɥɢ ɞɨɤɬɪɢɧɚ ɜɨɡɞɟɪɠɚɧɢɹ, ɢɡɜɟɫɬɧɵɟ 

ɚɧɝɥɨ-ɫɚɤɫɨɧɫɤɨɦɭ ɩɪɚɜɭ). ȼ ɫɜɹɡɢ ɫ ɷɬɢɦ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɬɪɢɛɭɧɚɥɵ, ɤɨɬɨɪɵɟ 

ɧɟ ɩɪɢɧɚɞɥɟɠɚɬ ɧɢ ɤ ɨɞɧɨɣ ɢɡ ɧɚɰɢɨɧɚɥɶɧɵɯ ɬɪɚɞɢɰɢɣ ɧɟ ɞɨɥɠɧɵ ɨɬɞɚɜɚɬɶ 

ɩɪɟɞɩɨɱɬɟɧɢɟ lis alibi pendens ɩɨ ɫɪɚɜɧɟɧɢɸ ɫ ɞɪɭɝɢɦɢ ɞɨɤɬɪɢɧɚɦɢ.101 

ȼɨ-ɜɬɨɪɵɯ, ɩɪɢɧɰɢɩ lis alibi pendens ɦɨɠɟɬ ɢɦɟɬɶ ɫɦɵɫɥ ɬɨɥɶɤɨ ɩɪɢ 

ɧɚɥɢɱɢɢ ɞɜɭɯ ɢɟɪɚɪɯɢɱɟɫɤɢ ɪɚɜɧɵɯ ɢ ɚɧɚɥɨɝɢɱɧɨ ɷɤɫɩɟɪɬɧɵɯ ɫɭɞɨɜ. Ⱦɚɧɧɚɹ 

ɫɢɬɭɚɰɢɹ ɪɟɞɤɚ ɢɥɢ ɩɪɚɤɬɢɱɟɫɤɢ ɧɟɜɨɡɦɨɠɧɚ ɞɥɹ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɨɜ, 

ɤɨɬɨɪɵɟ, ɡɚɱɚɫɬɭɸ, ɧɟ ɹɜɥɹɸɬɫɹ ɫɨɩɨɫɬɚɜɢɦɵ ɩɨ ɫɢɥɟ ɢ ɨɛɴɟɦɭ ɸɪɢɫɞɢɤɰɢɢ, 

ɩɪɨɰɟɫɫɭɚɥɶɧɨɣ ɷɮɮɟɤɬɢɜɧɨɫɬɢ, ɡɚɤɨɧɧɨɫɬɢ ɢ ɨɩɵɬɚ.102 

Ⱦɚɧɧɵɣ ɬɟɡɢɫ, ɜ ɫɜɨɸ ɨɱɟɪɟɞɶ ɩɨɞɞɟɪɠɢɜɚɟɬ, Ⱦ. ɉɚɭɜɟɥɢɧ, ɤɨɬɨɪɵɣ 

ɫɱɢɬɚɟɬ, ɱɬɨ ɜ ɧɵɧɟɲɧɟɦ ɤɨɧɬɟɤɫɬɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɭɱɢɬɵɜɚɹ ɧɚɥɢɱɢɟ 

ɤɚɤ ɞɨɝɨɜɨɪɧɨɣ, ɬɚɤ ɢ ɢɫɤɥɸɱɢɬɟɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɬɪɢɛɭɧɚɥɨɜ, ɢɯ ɪɚɡɧɨɨɛɪɚɡɧɵɣ ɢɧɫɬɢɬɭɰɢɨɧɚɥɶɧɵɣ ɢ ɢɫɬɨɪɢɱɟɫɤɢɣ ɤɨɧɬɟɤɫɬ, 

                                                             
99 Lauder v. Czech Republic, UNCITRAL ad hoc Tribunal Final award of 3 September 2001.  [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // 
Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ʉɨɧɮɟɪɟɧɰɢɢ ɈɈɇ ɩɨ ɬɨɪɝɨɜɥɟ ɢ ɪɚɡɜɢɬɢɸ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/52/cme-v-czech-republic. 
101 G. Cuniberti Parallel Litigation and Foreign Investment Dispute Settlement // ICSID Review Foreign Investment Law 
Journal. –  2006. – C. 4. 
102 Ɍɚɦ ɠɟ. 



40 
 

ɪɚɡɥɢɱɧɨɟ ɩɪɢɦɟɧɢɦɨɟ ɩɪɚɜɨ ɢ ɫɪɟɞɫɬɜɚ ɩɪɚɜɨɜɨɣ ɡɚɳɢɬɵ, ɩɪɚɤɬɢɱɟɫɤɢ 

ɧɟɜɨɡɦɨɠɧɨ ɫɞɟɥɚɬɶ ɜɵɜɨɞ ɨ ɬɨɦ, ɱɬɨ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ 

«ɨɞɢɧɚɤɨɜɵ» ɢɥɢ ɞɚɠɟ «ɫɨɩɨɫɬɚɜɢɦɵ» ɞɪɭɝ ɫ ɞɪɭɝɨɦ.103 ɍɱɟɧɵɣ ɬɚɤɠɟ ɫɱɢɬɚɟɬ, 

ɱɬɨ ɞɚɠɟ ɟɫɥɢ ɛɵ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɫɭɞɟɛɧɵɟ ɭɱɪɟɠɞɟɧɢɹ ɩɪɢɦɟɧɹɥɢ lis alibi 

pendens, ɭɫɥɨɜɢɹ ɟɝɨ ɩɪɢɦɟɧɟɧɢɹ ɹɜɥɹɸɬɫɹ ɧɚɫɬɨɥɶɤɨ ɫɬɪɨɝɢɦɢ, ɱɬɨ, ɩɨ ɫɭɬɢ, 

ɷɬɨɬ ɩɪɢɧɰɢɩ ɪɟɞɤɨ ɛɵ ɤɨɝɞɚ-ɥɢɛɨ ɩɪɢɦɟɧɹɥɫɹ.104 

ȼ ɩɪɨɬɢɜɨɜɟɫ ɞɚɧɧɨɣ ɬɨɱɤɢ ɡɪɟɧɢɹ, Ⱥ. Ɋɚɣɧɢɲ ɧɚɨɛɨɪɨɬ ɭɬɜɟɪɠɞɚɟɬ, ɱɬɨ 

ɩɪɢɧɰɢɩ lis alibi pendens ɹɜɥɹɟɬɫɹ ɨɛɳɢɦ ɩɪɢɧɰɢɩɨɦ ɩɪɚɜɚ, ɭɤɚɡɵɜɚɹ ɧɚ ɫɯɨɞɫɬɜɨ 

ɤɨɧɰɟɩɰɢɢ lis alibi pendens ɜ ɩɪɨɰɟɫɫɭɚɥɶɧɵɯ ɡɚɤɨɧɚɯ ɝɨɫɭɞɚɪɫɬɜ ɜɫɟɯ ɩɪɚɜɨɜɵɯ 

ɫɢɫɬɟɦ, ɟɟ ɡɚɤɪɟɩɥɟɧɢɟ ɜ Ȼɪɸɫɫɟɥɶɫɤɨɣ ɤɨɧɜɟɧɰɢɢ ɩɨ ɜɨɩɪɨɫɚɦ ɸɪɢɫɞɢɤɰɢɢ ɢ 

ɩɪɢɧɭɞɢɬɟɥɶɧɨɝɨ ɢɫɩɨɥɧɟɧɢɹ ɫɭɞɟɛɧɵɯ ɪɟɲɟɧɢɣ ɜ ɨɬɧɨɲɟɧɢɢ ɝɪɚɠɞɚɧɫɤɢɯ ɢ 

ɤɨɦɦɟɪɱɟɫɤɢɯ ɫɩɨɪɨɜ 1968105, ɲɢɪɨɤɨɟ ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɞɚɧɧɨɝɨ ɩɪɢɧɰɢɩɚ, ɚ 

ɬɚɤɠɟ ɟɝɨ ɭɩɨɦɢɧɚɧɢɟ ɜ ɪɹɞɟ ɪɟɲɟɧɢɣ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ.106 

ȼɬɨɪɵɦ ɚɪɝɭɦɟɧɬɨɦ Ⱥ. Ɋɚɣɧɢɲɚ ɜɵɫɬɭɩɚɟɬ ɬɨ, ɱɬɨ ɫ ɬɨɱɤɢ ɡɪɟɧɢɹ 

ɫɩɪɚɜɟɞɥɢɜɨɫɬɢ ɢ ɸɪɢɞɢɱɟɫɤɨɣ ɥɨɝɢɤɢ, ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɬɪɢɛɭɧɚɥɚɦ ɫɥɟɞɭɟɬ 

ɩɪɢɡɧɚɬɶ ɩɪɢɧɰɢɩ lis alibi pendens, ɧɚɪɚɜɧɟ ɫ ɩɪɢɧɰɢɩɨɦ res judicata, 

ɯɚɪɚɤɬɟɪɧɵɦ ɞɥɹ ɩɨɫɥɟɞɨɜɚɬɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ.107 Ɉɞɧɚɤɨ ɞɚɧɧɵɣ 

ɚɪɝɭɦɟɧɬ ɹɜɥɹɟɬɫɹ ɫɩɨɪɧɵɦ ɜɜɢɞɭ ɧɚɥɢɱɢɹ ɞɢɫɤɭɫɫɢɢ ɩɨ ɩɨɜɨɞɭ ɨɬɧɟɫɟɧɢɹ 

ɩɪɢɧɰɢɩɚ res judicata ɤ ɨɛɳɢɦ ɩɪɢɧɰɢɩɚɦ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ. 

Ɍɚɤɠɟ, ɫɭɳɟɫɬɜɭɸɬ ɚɜɬɨɪɵ, ɤɨɬɨɪɵɟ ɡɚɬɪɭɞɧɹɸɬɫɹ ɞɚɬɶ ɨɞɧɨɡɧɚɱɧɨ 

ɩɨɥɨɠɢɬɟɥɶɧɵɣ ɢɥɢ ɨɬɪɢɰɚɬɟɥɶɧɵɣ ɨɬɜɟɬ ɨ ɩɪɢɦɟɧɢɦɨɫɬɢ ɩɪɢɧɰɢɩɚ lis alibi 

pendens ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ. ȼ ɱɚɫɬɧɨɫɬɢ, Ⱦ. Ƚɚɹ ɢ ɘ. ɒɚɧɢ 

ɩɪɢɞɟɪɠɢɜɚɸɬɫɹ ɬɨɱɤɢ ɡɪɟɧɢɹ ɨ ɬɨɦ, ɱɬɨ ɜ ɬɟɨɪɢɢ ɩɪɟɩɹɬɫɬɜɢɹ ɞɥɹ ɨɬɤɚɡɚ ɜ 

                                                             
103 J. Pauwelyn, L. Eduardo, S. Cornell Forum Shopping before International Tribunals: (Real) Concerns, (Im)Possible 
Solutions // International Law Journal. – 2009. – №42. – ɋ. 106-110. 
104 Ɍɚɦ ɠɟ, 110. 
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Settlement Outcomes // The Law and Practice of International Courts and Tribunals. – 2004. - №37. ɋ. 57-77. 
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ɸɪɢɫɞɢɤɰɢɢ ɧɚ ɨɫɧɨɜɚɧɢɢ lis alibi pendens ɨɬɫɭɬɫɬɜɭɸɬ, ɨɞɧɚɤɨ ɧɚ ɩɪɚɤɬɢɤɟ 

ɧɟɞɨɫɬɚɬɨɱɧɨ ɫɭɞɟɛɧɨɣ ɨɛɨɫɧɨɜɚɧɧɨɫɬɢ ɞɥɹ ɩɪɢɦɟɧɟɧɢɹ ɞɚɧɧɨɝɨ ɩɪɢɧɰɢɩɚ 

ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɫɭɞɟɛɧɵɦɢ ɭɱɪɟɠɞɟɧɢɹɦɢ.108 

ɉɨɦɢɦɨ ɷɬɨɝɨ, ɜɨɩɪɨɫ ɨɛ ɨɬɤɚɡɟ ɜ ɸɪɢɫɞɢɤɰɢɢ ɧɚ ɨɫɧɨɜɚɧɢɢ ɤɚɤɨɝɨ-ɥɢɛɨ 

ɩɪɢɧɰɢɩɚ, ɜɵɪɚɛɨɬɚɧɧɨɝɨ ɜ ɧɚɰɢɨɧɚɥɶɧɨɦ ɩɪɚɜɟ, ɧɟɨɛɯɨɞɢɦɨ ɚɧɚɥɢɡɢɪɨɜɚɬɶ 

ɢɫɤɥɸɱɢɬɟɥɶɧɨ ɜ ɪɚɦɤɚɯ ɤɨɧɤɪɟɬɧɨɝɨ ɞɟɥɚ ɢ ɟɝɨ ɨɛɫɬɨɹɬɟɥɶɫɬɜ, ɜ ɫɜɹɡɢ ɫ 

ɧɚɥɢɱɢɟɦ ɪɚɡɥɢɱɧɨɝɨ ɪɨɞɚ ɧɸɚɧɫɨɜ ɜ ɤɚɠɞɨɣ ɫɢɬɭɚɰɢɢ, ɜɥɢɹɸɳɢɯ ɧɚ ɜɵɜɨɞɵ 

ɫɭɞɚ.109 

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɧɟɫɦɨɬɪɹ ɧɚ ɬɨ, ɱɬɨ ɜ ɩɨɫɥɟɞɧɟɟ ɜɪɟɦɹ ɩɪɢɧɰɢɩ lis alibi 

pendens ɱɚɫɬɨ ɭɩɨɦɢɧɚɟɬɫɹ ɜ ɪɟɲɟɧɢɹɯ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, 

ɤɚɤ ɫɩɨɫɨɛ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɜ ɞɟɣɫɬɜɢɬɟɥɶɧɨɫɬɢ 

ɤɚɤ ɪɟɚɥɶɧɨɟ ɨɫɧɨɜɚɧɢɟ ɞɥɹ ɨɬɤɚɡɚ ɜ ɸɪɢɫɞɢɤɰɢɢ ɨɧ ɢɫɩɨɥɶɡɨɜɚɧ ɧɟ ɛɵɥ. ȼ ɫɜɹɡɢ 

ɫ ɷɬɢɦ, ɜ ɥɢɬɟɪɚɬɭɪɟ, ɩɪɟɜɚɥɢɪɭɸɳɟɣ ɹɜɥɹɟɬɫɹ ɬɨɱɤɚ ɡɪɟɧɢɹ ɨ ɬɨɦ, ɱɬɨ lis alibi 

pendens ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɜɨɫɩɪɢɧɹɬ ɜ ɤɚɱɟɫɬɜɟ ɨɛɳɟɝɨ ɩɪɢɧɰɢɩɚ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɩɪɚɜɚ ɩɨ ɪɹɞɭ ɩɪɢɱɢɧ, ɜ ɬɨɦ ɱɢɫɥɟ ɜ ɫɜɹɡɢ ɫɨ ɫɬɪɨɝɨɫɬɶɸ ɤɪɢɬɟɪɢɟɜ ɩɪɢɦɟɧɟɧɢɹ 

ɩɪɢɧɰɢɩɚ, ɫɨɛɥɸɞɟɧɢɟ ɤɨɬɨɪɵɯ ɧɟ ɫɜɨɣɫɬɜɟɧɧɨ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɭ.  

ȼ ɫɬɪɚɧɚɯ ɚɧɝɥɨ-ɫɚɤɫɨɧɫɤɨɝɨ ɩɪɚɜɚ, ɤɥɚɫɫɢɱɟɫɤɢɦ ɩɪɢɧɰɢɩɨɦ, 

ɩɪɢɦɟɧɹɟɦɵɦ ɞɥɹ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɹɜɥɹɟɬɫɹ 

ɞɨɤɬɪɢɧɚ forum non conveniens ɢɥɢ ɞɨɤɬɪɢɧɚ «ɧɟɭɞɨɛɧɨɝɨ ɫɭɞɚ». 

ɋɭɳɧɨɫɬɶ forum non conveniens ɡɚɤɥɸɱɚɟɬɫɹ ɜ ɬɨɦ, ɱɬɨ ɫɭɞ, ɤɨɬɨɪɵɣ 

ɨɛɥɚɞɚɟɬ ɩɨɥɧɨɦɨɱɢɹɦɢ ɧɚ ɪɚɫɫɦɨɬɪɟɧɢɟ ɫɩɨɪɚ, ɢɦɟɟɬ ɩɪɚɜɨ ɨɬɤɥɨɧɢɬɶ 

ɨɫɭɳɟɫɬɜɥɟɧɢɟ ɫɨɛɫɬɜɟɧɧɨɣ ɸɪɢɫɞɢɤɰɢɢ, ɜ ɬɨɦ ɫɥɭɱɚɟ ɟɫɥɢ ɞɟɥɨ ɛɭɞɟɬ ɝɨɪɚɡɞɨ 

ɷɮɮɟɤɬɢɜɧɟɟ ɪɚɫɫɦɨɬɪɟɧɨ ɞɪɭɝɢɦ ɫɭɞɨɦ (ɜ ɬɨɦ ɱɢɫɥɟ ɢɧɨɫɬɪɚɧɧɵɦ) ɫ ɬɨɱɤɢ 

ɡɪɟɧɢɹ ɢɧɬɟɪɟɫɨɜ ɫɬɨɪɨɧ ɢ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɰɟɥɹɦɢ ɫɩɪɚɜɟɞɥɢɜɨɝɨ ɩɪɚɜɨɫɭɞɢɹ.110 

                                                             
108 Y. Shany The Competing Jurisdictions of International Courts and Tribunals // Oxford University Press. – 2003. –  
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ȼ ɨɬɥɢɱɢɟ ɨɬ lis alibi pendens ɞɥɹ forum non conveniens ɨɬɫɭɬɫɬɜɭɟɬ 

ɧɟɨɛɯɨɞɢɦɨɫɬɶ ɫɪɚɜɧɟɧɢɹ ɞɜɭɯ ɩɚɪɚɥɥɟɥɶɧɵɯ ɩɪɨɰɟɫɫɨɜ. ɇɚ ɪɚɫɫɦɨɬɪɟɧɢɟ 

ɫɬɚɜɢɬɫɹ ɥɢɲɶ ɜɨɩɪɨɫ ɨ ɬɨɦ, ɨɛɥɚɞɚɟɬ ɥɢ ɞɪɭɝɨɟ ɫɭɞɟɛɧɨɟ ɭɱɪɟɠɞɟɧɢɟ 

ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɪɚɫɫɦɚɬɪɢɜɚɟɦɨɝɨ ɫɩɨɪɚ, ɢ ɹɜɥɹɟɬɫɹ ɥɢ ɨɧɨ ɛɨɥɟɟ 

ɩɨɞɯɨɞɹɳɢɦ ɞɥɹ ɪɚɡɪɟɲɟɧɢɹ ɤɨɧɤɪɟɬɧɨɝɨ ɫɩɨɪɚ.111 

ȼ ɩɨɞɯɨɞɟ ɚɧɝɥɨ-ɫɚɤɫɨɧɫɤɨɝɨ ɩɪɚɜɚ ɚɤɰɟɧɬ ɞɟɥɚɟɬɫɹ ɧɟ ɧɚ ɞɟɣɫɬɜɢɹɯ ɢɥɢ 

ɫɩɨɪɚɯ, ɚ ɧɚ ɫɭɞɚɯ ɢ ɩɪɨɰɟɫɫɚɯ. ȼ ɫɜɹɡɢ ɫ ɷɬɢɦ, ɧɟ ɢɦɟɟɬ ɡɧɚɱɟɧɢɹ, ɹɜɥɹɟɬɫɹ ɥɢ 

ɫɩɨɪ ɬɚɤɢɦ ɠɟ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɧɞɚɪɬɚɦɢ lis alibi pendens ɢɥɢ ɧɟɬ. 

ȼ ɞɨɤɬɪɢɧɟ ɭɤɚɡɵɜɚɟɬɫɹ ɧɚ ɫɥɟɞɭɸɳɢɟ ɨɫɨɛɟɧɧɨɫɬɢ ɩɪɢɦɟɧɟɧɢɹ ɩɪɢɧɰɢɩɚ 

forum non conveniens ɜ ɧɚɰɢɨɧɚɥɶɧɨɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɟ. ȼɨ-ɩɟɪɜɵɯ, ɫɱɢɬɚɟɬɫɹ, 

ɱɬɨ ɧɚɰɢɨɧɚɥɶɧɵɟ ɫɭɞɵ ɜ ɚɧɝɥɨ-ɫɚɤɫɨɧɫɤɨɣ ɩɪɚɜɨɜɨɣ ɫɟɦɶɟ, ɤɚɤ ɩɪɚɜɢɥɨ, 

ɧɟɨɯɨɬɧɨ ɨɬɤɚɡɵɜɚɸɬɫɹ ɨɬ ɸɪɢɫɞɢɤɰɢɢ ɧɚ ɨɫɧɨɜɚɧɢɢ forum non conveniens, ɜ ɬɨɦ 

ɫɥɭɱɚɟ, ɟɫɥɢ ɭ ɧɢɯ ɟɫɬɶ ɞɨɝɨɜɨɪɧɚɹ ɸɪɢɫɞɢɤɰɢɹ ɜ ɨɬɧɨɲɟɧɢɢ ɪɚɫɫɦɚɬɪɢɜɚɟɦɨɝɨ 

ɫɩɨɪɚ.112 ɗɬɨ ɫɜɹɡɚɧɨ ɫ ɬɟɦ, ɱɬɨ ɜɨɥɹ ɫɬɨɪɨɧ ɹɜɥɹɟɬɫɹ ɪɟɲɚɸɳɢɦ ɮɚɤɬɨɪɨɦ, 

ɨɩɪɟɞɟɥɹɸɳɢɦ, ɹɜɥɹɟɬɫɹ ɥɢ ɫɭɞ ɩɨɞɯɨɞɹɳɢɦ ɞɥɹ ɫɬɨɪɨɧ ɜ ɤɨɧɤɪɟɬɧɨɦ ɫɩɨɪɟ.113 

ȼɨ-ɜɬɨɪɵɯ, ɩɪɢ ɩɪɢɧɹɬɢɢ ɪɟɲɟɧɢɹ ɨɛ ɨɬɤɚɡɟ ɜ ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɸɪɢɫɞɢɤɰɢɢ 

ɭɱɢɬɵɜɚɟɬɫɹ ɧɟ ɬɨɥɶɤɨ ɮɚɤɬɨɪ ɭɦɟɫɬɧɨɫɬɢ ɞɪɭɝɨɝɨ ɫɭɞɟɛɧɨɝɨ ɭɱɪɟɠɞɟɧɢɹ, ɧɨ ɢ 

ɟɝɨ ɧɚɞɟɠɧɨɫɬɶ, ɩɨɫɤɨɥɶɤɭ ɧɟɨɛɯɨɞɢɦɚ ɭɜɟɪɟɧɧɨɫɬɶ ɜ ɬɨɦ, ɱɬɨ ɫɩɨɪ ɛɭɞɟɬ 

ɪɚɫɫɦɨɬɪɟɧ ɜ ɞɚɥɶɧɟɣɲɟɦ.114 

ɋɭɳɟɫɬɜɭɟɬ ɪɹɞ ɨɫɧɨɜɚɧɢɣ, ɩɨɡɜɨɥɹɸɳɢɯ ɫɞɟɥɚɬɶ ɜɵɜɨɞ ɨ ɬɨɦ, ɹɜɥɹɟɬɫɹ 

ɥɢ ɞɪɭɝɨɣ ɫɭɞ ɩɨɞɯɨɞɹɳɢɦ ɢɥɢ ɧɟɬ. Ʉ ɧɢɦ ɨɬɧɨɫɹɬɫɹ: ɧɚɥɢɱɢɟ ɢ ɦɟɫɬɨ 

ɧɚɯɨɠɞɟɧɢɹ ɫɜɢɞɟɬɟɥɟɣ; ɩɪɢɦɟɧɢɦɨɟ ɤ ɫɨɨɬɜɟɬɫɬɜɭɸɳɢɦ ɫɞɟɥɤɚɦ ɩɪɚɜɨ; ɦɟɫɬɨ 
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ɧɚɯɨɠɞɟɧɢɹ ɫɬɨɪɨɧ ɢ ɦɟɫɬɨ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɞɟɹɬɟɥɶɧɨɫɬɢ; ɢɧɬɟɪɟɫɵ ɫɬɨɪɨɧ, ɚ 

ɬɚɤɠɟ ɢɧɬɟɪɟɫɵ ɩɪɚɜɨɫɭɞɢɹ.115 Ɉɞɧɚɤɨ ɨɛɨɛɳɚɹ, ɦɨɠɧɨ ɫɞɟɥɚɬɶ ɜɵɜɨɞ ɨ ɬɨɦ, ɱɬɨ 

ɨɞɧɢɦ ɢɡ ɨɫɧɨɜɧɵɯ ɤɪɢɬɟɪɢɟɜ ɩɪɢɦɟɧɟɧɢɹ forum non conveniens ɹɜɥɹɟɬɫɹ 

ɬɟɪɪɢɬɨɪɢɚɥɶɧɵɣ ɤɪɢɬɟɪɢɣ, ɫɜɹɡɚɧɧɵɣ ɫ ɮɢɡɢɱɟɫɤɨɣ ɞɢɫɬɚɧɰɢɟɣ ɢɥɢ 

ɨɬɫɭɬɫɬɜɢɟɦ ɫɜɹɡɢ ɦɟɠɞɭ ɨɬɜɟɬɱɢɤɨɦ ɢ ɫɭɞɨɦ. 

Ɉɱɟɜɢɞɧɨ, ɱɬɨ ɜ ɤɨɧɬɟɤɫɬɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɞɚɧɧɵɣ 

ɝɟɨɝɪɚɮɢɱɟɫɤɢɣ ɤɪɢɬɟɪɢɣ ɥɢɲɟɧ ɤɚɤɨɝɨ-ɥɢɛɨ ɫɦɵɫɥɚ. ȼɨ-ɩɟɪɜɵɯ, ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɤɨɧɬɟɤɫɬɟ ɫɭɳɟɫɬɜɭɟɬ ɭɫɬɨɹɜɲɚɹɫɹ ɬɪɚɞɢɰɢɹ ɩɪɨɜɟɞɟɧɢɹ 

ɦɟɠɝɨɫɭɞɚɪɫɬɜɟɧɧɵɯ ɫɭɞɟɛɧɵɯ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ ɧɚ ɧɟɣɬɪɚɥɶɧɨɣ ɬɟɪɪɢɬɨɪɢɢ, ɱɬɨ 

ɢɡɧɚɱɚɥɶɧɨ ɩɪɢɡɜɚɧɨ ɨɛɟɫɩɟɱɢɬɶ ɭɞɨɛɫɬɜɨ ɤɚɤ ɞɥɹ ɫɭɞɟɣ, ɬɚɤ ɢ ɞɥɹ ɫɬɨɪɨɧ. ȼɨ-

ɜɬɨɪɵɯ, ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɟ ɪɚɫɩɨɥɨɠɟɧɢɟ ɞɨɤɚɡɚɬɟɥɶɫɬɜ, ɦɟɫɬɨɧɚɯɨɠɞɟɧɢɟ 

ɫɜɢɞɟɬɟɥɟɣ ɢ ɩɪɟɞɫɬɚɜɢɬɟɥɟɣ ɬɚɤɠɟ ɢɦɟɟɬ ɦɢɧɢɦɚɥɶɧɨɟ ɡɧɚɱɟɧɢɟ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɟ.116 ȼ ɫɜɹɡɢ ɫ ɷɬɢɦ, ɫɱɢɬɚɟɬɫɹ, ɱɬɨ «ɤɪɢɬɟɪɢɢ, 

ɪɚɡɪɚɛɨɬɚɧɧɵɟ ɜ ɤɨɧɬɟɤɫɬɟ ɧɚɞɥɟɠɚɳɟɣ ɡɚɛɨɬɵ ɨɛ ɢɧɬɟɪɟɫɚɯ ɱɚɫɬɧɵɯ ɥɢɰ, 

ɭɱɚɫɬɜɭɸɳɢɯ ɜ ɫɭɞɟɛɧɨɦ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɟ, ɧɟ ɢɦɟɸɬ ɛɨɥɶɲɨɝɨ ɫɦɵɫɥɚ ɜ 

ɤɨɧɬɟɤɫɬɟ ɦɟɠɝɨɫɭɞɚɪɫɬɜɟɧɧɵɯ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ».117 

ɉɨɦɢɦɨ ɷɬɨɝɨ, ɩɪɢɦɟɧɟɧɢɟ ɞɨɤɬɪɢɧɵ forum non conveniens ɞɥɹ ɪɟɲɟɧɢɹ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɤɨɧɬɟɤɫɬɟ ɤɪɢɬɢɤɭɟɬɫɹ ɩɨ 

ɢɧɵɦ ɨɫɧɨɜɚɧɢɹɦ, ɜ ɬɨɦ ɱɢɫɥɟ, ɜ ɫɜɹɡɢ ɫ ɬɟɦ, ɱɬɨ forum non conveniens 

ɢɫɤɥɸɱɢɬɟɥɶɧɨ ɩɪɢɦɟɧɢɦɨ ɜ ɫɢɫɬɟɦɟ ɚɧɝɥɨ-ɫɚɤɫɨɧɫɤɨɝɨ ɩɪɚɜɚ ɢ ɧɟ ɦɨɠɟɬ 

ɬɪɚɤɬɨɜɚɬɶɫɹ ɤɚɤ ɨɛɳɢɣ ɩɪɢɧɰɢɩ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ.  

Ɍɚɤɠɟ, ɤɪɢɬɟɪɢɣ ɧɚɞɟɠɧɨɫɬɢ, ɨ ɤɨɬɨɪɨɦ ɝɨɜɨɪɢɥɨɫɶ ɪɚɧɟɟ, ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɤɨɧɬɟɤɫɬɟ ɢɦɟɟɬ ɟɳɟ ɛɨɥɶɲɟɟ ɡɧɚɱɟɧɢɟ, ɩɨɫɤɨɥɶɤɭ 
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ɚɥɶɬɟɪɧɚɬɢɜɧɵɣ ɦɟɠɞɭɧɚɪɨɞɧɵɣ ɬɪɢɛɭɧɚɥ ɞɨɥɠɟɧ ɨɛɥɚɞɚɬɶ ɸɪɢɫɞɢɤɰɢɟɣ ɞɥɹ 

ɪɚɡɪɟɲɟɧɢɹ ɜɫɟɝɨ ɫɩɨɪɚ.118 

ȼ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɟ ɞɚɧɧɨɟ ɭɫɥɨɜɢɟ ɹɜɥɹɟɬɫɹ 

ɬɪɭɞɧɨɜɵɩɨɥɧɢɦɵɦ. ɇɚɩɪɢɦɟɪ, ɜ ɞɟɥɟ Soft Drinks ɧɟɜɨɡɦɨɠɧɨ ɩɪɢɡɧɚɬɶ ɧɢ 

ɇȺɎɌȺ, ɧɢ ɬɪɟɬɟɣɫɤɭɸ ɝɪɭɩɩɭ ȼɌɈ ɜ ɤɚɱɟɫɬɜɟ «ɭɞɨɛɧɨɝɨ ɬɪɢɛɭɧɚɥɚ», 

ɩɨɫɤɨɥɶɤɭ ɬɪɢɛɭɧɚɥ ɇȺɎɌȺ ɧɟ ɦɨɠɟɬ ɩɪɢɧɢɦɚɬɶ ɪɟɲɟɧɢɹ ɨ ɧɚɪɭɲɟɧɢɹɯ 

ɫɨɝɥɚɲɟɧɢɣ ɜ ɪɚɦɤɚɯ ȼɌɈ, ɜ ɬɨ ɜɪɟɦɹ ɤɚɤ ȼɌɈ ɧɟ ɦɨɠɟɬ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɫɩɨɪ ɜ 

ɪɚɦɤɚɯ ɇȺɎɌȺ.119 ȼ ɫɜɹɡɢ ɫ ɷɬɢɦ, ɟɫɥɢ ɩɪɟɞɩɨɱɬɟɧɢɟ ɨɬɞɚɟɬɫɹ ɤɚɤɨɦɭ-ɬɨ ɢɡ ɞɜɭɯ 

ɬɪɢɛɭɧɚɥɨɜ, ɱɚɫɬɶ ɫɩɨɪɚ ɜ ɥɸɛɨɦ ɫɥɭɱɚɟ ɨɫɬɚɟɬɫɹ ɧɟɪɚɡɪɟɲɟɧɧɨɣ. Ʉɚɤ ɨɬɦɟɬɢɥ 

ɀ. Ʉɭɧɢɛɟɪɬɢ, ɬɚɤɚɹ ɫɢɬɭɚɰɢɹ ɛɭɞɟɬ ɪɚɜɧɨɫɢɥɶɧɚ ɨɬɤɚɡɭ ɜ ɩɪɚɜɨɫɭɞɢɢ.120 

Ʉɪɨɦɟ ɬɨɝɨ, ɩɪɢɦɟɧɟɧɢɟ ɩɪɢɧɰɢɩɚ forum non conveniens ɹɜɥɹɟɬɫɹ 

ɞɢɫɤɪɟɰɢɨɧɧɵɦ ɩɨɥɧɨɦɨɱɢɟɦ. ɍɱɢɬɵɜɚɹ ɬɨɬ ɮɚɤɬ, ɱɬɨ ɪɟɲɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ ɹɜɥɹɸɬɫɹ ɢɫɬɨɱɧɢɤɨɦ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɜ 

ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɬɶɟɣ 38 ɍɫɬɚɜɚ Ɇɋ ɈɈɇ, ɬɪɢɛɭɧɚɥɵ ɹɜɥɹɸɬɫɹ ɨɫɬɨɪɨɠɧɵɦɢ 

ɜ ɤɚɤɨɦ-ɥɢɛɨ ɢɡɦɟɧɟɧɢɢ ɫɜɨɢɯ ɞɢɫɤɪɟɰɢɨɧɧɵɯ ɩɨɥɧɨɦɨɱɢɣ, ɤɚɤ ɱɚɫɬɢ 

ɧɟɨɬɴɟɦɥɟɦɨɣ ɸɪɢɫɞɢɤɰɢɢ, ɧɟ ɠɟɥɚɹ ɫɨɡɞɚɬɶ ɩɪɟɰɟɞɟɧɬ, ɤɨɬɨɪɵɣ ɦɨɠɟɬ 

ɜɩɨɫɥɟɞɫɬɜɢɢ ɧɟɝɚɬɢɜɧɨ ɩɨɜɥɢɹɬɶ ɧɚ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨɫɭɞɢɟ ɜ ɰɟɥɨɦ.121 

ɇɟɫɦɨɬɪɹ ɧɚ ɩɪɟɢɦɭɳɟɫɬɜɟɧɧɭɸ ɤɪɢɬɢɤɭ ɞɨɤɬɪɢɧɵ forum non conveniens ɜ 

ɤɨɧɬɟɤɫɬɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɧɟɤɨɬɨɪɵɟ ɟɟ ɩɪɢɡɧɚɤɢ ɦɨɝɭɬ 

ɨɤɚɡɚɬɶɫɹ ɩɨɥɟɡɧɵɦɢ ɞɥɹ ɩɪɟɨɞɨɥɟɧɢɹ ɩɪɨɛɥɟɦɵ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ ɢ ɦɨɝɭɬ ɛɵɬɶ 

ɜɨɫɩɪɢɧɹɬɵ ɬɪɢɛɭɧɚɥɚɦɢ ɩɪɢ ɩɪɢɧɹɬɢɢ ɪɟɲɟɧɢɣ.  

                                                             
118 Gulf Oil Corp. v. Gilbert, US Supreme Court Judgement of 10 March 1947. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-
ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «LexisNexis». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.lexisnexis.ru/.  
119 Mexico - Tax Measures on Soft Drinks and Other Beverages, Appellate Body Report of 6 March 2006  
WT/DS308/AB/R. para 43. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ. – Ɋɟɠɢɦ 
ɞɨɫɬɭɩɚ: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds308_e.htm. 
120 G. Cuniberti Parallel Litigation and Foreign Investment Dispute Settlement // ICSID Review Foreign Investment Law 
Journal. –  2006. – C. 40. 
121 J. Pauwelyn, L. Eduardo, S. Cornell Forum Shopping before International Tribunals: (Real) Concerns, (Im)Possible 
Solutions // International Law Journal. – 2009. – №42. – ɋ. 110-113. 
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ȼɨ-ɩɟɪɜɵɯ, ɤɪɢɬɟɪɢɢ forum non conveniens ɧɟ ɹɜɥɹɸɬɫɹ ɬɚɤɢɦɢ ɫɬɪɨɝɢɦɢ, 

ɤɚɤɢɟ ɨɧɢ ɟɫɬɶ, ɤ ɩɪɢɦɟɪɭ, ɞɥɹ ɩɪɢɧɰɢɩɚ lis alibi pendens. ȼ ɱɚɫɬɧɨɫɬɢ, ɜ ɬɨ ɜɪɟɦɹ 

ɤɚɤ lis alibi pendens ɬɪɟɛɭɟɬ, ɱɬɨɛɵ ɤɨɧɤɭɪɢɪɭɸɳɢɟ ɬɪɢɛɭɧɚɥɵ ɛɵɥɢ 

«ɨɞɢɧɚɤɨɜɵɦɢ», ɩɪɢɦɟɧɹɹ ɦɟɯɚɧɢɱɟɫɤɢɣ ɮɚɤɬɨɪ ɜɪɟɦɟɧɢ, ɨɫɧɨɜɚɧɢɟ ɞɥɹ 

ɩɪɢɦɟɧɟɧɢɹ forum non conveniens ɡɚɤɥɸɱɚɟɬɫɹ ɜ ɪɚɡɥɢɱɧɨɫɬɢ ɚɥɶɬɟɪɧɚɬɢɜɧɵɯ 

ɫɭɞɨɜ.122 ȼ ɫɜɹɡɢ ɫ ɷɬɢɦ, ɦɟɠɞɭɧɚɪɨɞɧɵɦ ɫɭɞɟɛɧɵɦ ɭɱɪɟɠɞɟɧɢɹɦ ɛɭɞɟɬ ɩɪɨɳɟ 

ɩɪɢɦɟɧɢɬɶ ɞɚɧɧɭɸ ɞɨɤɬɪɢɧɭ ɤ ɯɚɪɚɤɬɟɪɧɵɦ ɞɥɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɫɩɨɪɚɦ.123 

ȼɨ-ɜɬɨɪɵɯ, ɧɟɫɦɨɬɪɹ ɧɚ ɬɨ, ɱɬɨ ɝɟɨɝɪɚɮɢɱɟɫɤɨɟ «ɭɞɨɛɫɬɜɨ» ɢɦɟɟɬ ɜɚɠɧɨɟ 

ɡɧɚɱɟɧɢɟ ɞɥɹ ɞɨɤɬɪɢɧɵ forum non conveniens, ɞɚɧɧɵɣ ɤɪɢɬɟɪɢɣ ɧɟ ɹɜɥɹɟɬɫɹ 

ɟɞɢɧɫɬɜɟɧɧɵɦ. ȼ ɫɥɭɱɚɟ, ɤɨɝɞɚ ɫɭɞ ɪɭɤɨɜɨɞɫɬɜɭɟɬɫɹ ɩɪɢɧɰɢɩɨɦ forum non 

conveniens, ɨɧ ɬɚɤɠɟ ɩɪɢɧɢɦɚɟɬ ɜɨ ɜɧɢɦɚɧɢɟ ɢ ɛɨɥɟɟ ɲɢɪɨɤɢɟ ɬɪɟɛɨɜɚɧɢɹ 

ɷɮɮɟɤɬɢɜɧɨɫɬɢ ɨɬɩɪɚɜɥɟɧɢɹ ɩɪɚɜɨɫɭɞɢɹ, ɜ ɬɨɦ ɱɢɫɥɟ - ɫɜɹɡɶ ɤɨɧɤɭɪɢɪɭɸɳɢɯ 

ɫɭɞɟɣ ɫɨ ɫɩɨɪɨɦ, ɫɪɚɜɧɟɧɢɟ ɞɨɫɬɨɢɧɫɬɜ ɩɪɨɰɟɫɫɭɚɥɶɧɵɯ ɧɨɪɦ ɤɚɠɞɨɝɨ 

ɫɭɞɟɛɧɨɝɨ ɭɱɪɟɠɞɟɧɢɹ, ɧɚɜɵɤɢ ɫɭɞɟɣ, ɤɚɱɟɫɬɜɨ ɩɪɟɞɨɫɬɚɜɥɹɟɦɨɝɨ ɩɪɚɜɨɫɭɞɢɹ.124 

ɒɢɪɨɤɢɣ ɩɟɪɟɱɟɧɶ ɤɪɢɬɟɪɢɟɜ ɬɚɤɠɟ ɩɪɟɞɨɫɬɚɜɥɹɟɬ ɦɟɠɞɭɧɚɪɨɞɧɵɦ 

ɭɱɪɟɠɞɟɧɢɹɦ ɛɨɥɶɲɭɸ ɫɜɨɛɨɞɭ ɞɥɹ ɩɪɢɦɟɧɟɧɢɹ ɞɚɧɧɨɝɨ ɩɪɢɧɰɢɩɚ ɜ ɫɥɭɱɚɟ 

ɧɚɥɢɱɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ. 

ȼ-ɬɪɟɬɶɢɯ, ɤɚɤ ɭɠɟ ɝɨɜɨɪɢɥɨɫɶ, ɩɪɢ ɩɪɢɦɟɧɟɧɢɢ forum non conveniens, 

ɚɤɰɟɧɬ ɞɟɥɚɟɬɫɹ ɧɚ ɫɭɞɚɯ ɢ ɩɪɨɰɟɫɫɚɯ, ɚ ɧɟ ɧɚ ɫɚɦɨɦ ɫɩɨɪɟ, ɜ ɫɜɹɡɢ ɫ ɱɟɦ 

ɸɪɢɞɢɱɟɫɤɨɟ ɨɫɧɨɜɚɧɢɟ ɢɫɤɚ ɧɟ ɨɛɹɡɚɬɟɥɶɧɨ ɞɨɥɠɧɨ ɛɵɬɶ ɨɞɢɧɚɤɨɜɵɦ ɜ ɞɜɭɯ 

ɩɚɪɚɥɥɟɥɶɧɵɯ ɩɪɨɰɟɫɫɚɯ. ȼ ɤɨɧɬɟɤɫɬɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɬɚɤɚɹ 

ɨɫɨɛɟɧɧɨɫɬɶ ɦɨɠɟɬ ɢɦɟɬɶ ɪɟɲɚɸɳɟɟ ɡɧɚɱɟɧɢɟ, ɩɨɫɤɨɥɶɤɭ ɸɪɢɫɞɢɤɰɢɹ 

ɛɨɥɶɲɢɧɫɬɜɚ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɨɫɧɨɜɵɜɚɟɬɫɹ ɧɚ ɪɚɡɥɢɱɧɵɯ 

ɞɨɝɨɜɨɪɚɯ, ɜ ɫɜɹɡɢ ɫ ɱɟɦ ɱɚɳɟ ɜɫɟɝɨ ɩɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɛɭɞɟɬ 

                                                             
122 Spiliada Maritime Corp. v. Cansulex Ltd., House of Lords Judgement of 19 November 1986. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] 
// ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «LexisNexis». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.lexisnexis.ru/. 
123 J. Pauwelyn, L. Eduardo, S. Cornell Forum Shopping before International Tribunals: (Real) Concerns, (Im)Possible 
Solutions // International Law Journal. – 2009. – №42. – ɋ. 154. 
124 E. A. Young Institutional Settlement in a Globalizing Judicial System // Duke Law Journal. – 2005. – №54. – ɋ. 109. 
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ɜɨɡɧɢɤɚɬɶ ɜ ɫɩɨɪɚɯ ɨ ɩɪɚɜɚɯ ɢ ɨɛɹɡɚɧɧɨɫɬɹɯ, ɩɪɟɞɭɫɦɨɬɪɟɧɧɵɯ ɜ ɪɚɡɧɵɯ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɨɝɥɚɲɟɧɢɹɯ.125 

ɇɟɫɦɨɬɪɹ ɧɚ ɩɟɪɟɱɢɫɥɟɧɧɵɟ ɩɨɥɨɠɢɬɟɥɶɧɵɟ ɦɨɦɟɧɬɵ ɞɨɤɬɪɢɧɵ forum non 

conveniens, ɨɧɚ ɮɚɤɬɢɱɟɫɤɢ ɧɟ ɧɚɲɥɚ ɨɬɪɚɠɟɧɢɹ ɜ ɩɪɚɤɬɢɤɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɛɭɞɭɱɢ ɥɢɲɶ ɤɨɫɜɟɧɧɨ ɭɩɨɦɢɧɚɟɦɨɣ ɜ ɫɭɞɟɛɧɵɯ 

ɪɟɲɟɧɢɹɯ.  

Ɍɚɤ, ɜ ɞɟɥɟ Hochtief v.Argentina Ɇɐɍɂɋ ɫɨɫɥɚɥɫɹ ɧɚ ɭɤɚɡɚɧɧɵɣ ɩɪɢɧɰɢɩ 

ɤɚɤ ɧɚ ɜɨɡɦɨɠɧɨɟ ɨɫɧɨɜɚɧɢɟ ɞɥɹ ɩɪɢɡɧɚɧɢɹ ɠɚɥɨɛɵ ɧɟɩɪɢɟɦɥɟɦɨɣ, ɨɞɧɚɤɨ ɫ 

ɭɤɚɡɚɧɧɨɦ ɞɟɥɟ forum non conveniens ɜ ɤɚɱɟɫɬɜɟ ɬɚɤɨɝɨ ɨɫɧɨɜɚɧɢɹ ɩɪɢɦɟɧɟɧ ɧɟ 

ɛɵɥ.126 

ȼ ɞɟɥɟ Standard Chartered Bank v. United Republic of Tanzania, ɨɬɜɟɬɱɢɤɨɦ 

ɛɵɥ ɩɪɟɞɨɫɬɚɜɥɟɧ ɞɨɜɨɞ ɨ ɧɟɨɛɯɨɞɢɦɨɫɬɢ ɩɪɢɦɟɧɟɧɢɹ ɩɪɢɧɰɢɩɚ forum non 

conveniens ɜ ɫɜɹɡɢ ɫ ɬɟɦ, ɱɬɨ ɫɩɨɪ ɭɠɟ ɪɚɫɫɦɚɬɪɢɜɚɥɫɹ ɜ ɞɪɭɝɨɦ ɚɪɛɢɬɪɚɠɟ. 

Ɇɐɍɂɋ, ɜ ɫɜɨɸ ɨɱɟɪɟɞɶ ɧɟ ɫɬɚɥ ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɞɚɧɧɵɣ ɚɪɝɭɦɟɧɬ, ɩɨɫɤɨɥɶɤɭ 

ɭɫɬɚɧɨɜɢɥ ɨɬɫɭɬɫɬɜɢɟ ɫɜɨɟɣ ɸɪɢɫɞɢɤɰɢɢ ɩɨ ɢɧɨɦɭ ɨɫɧɨɜɚɧɢɸ, ɧɟ ɫɜɹɡɚɧɧɨɦɭ ɫ 

ɩɚɪɚɥɥɟɥɶɧɵɦɢ ɩɪɨɰɟɫɫɚɦɢ.127 

ȼ ɞɟɥɟ Salini Impregilo SpA v. Argentina ɬɚɤɠɟ ɩɨɞɧɢɦɚɥɫɹ ɜɨɩɪɨɫ ɨ 

ɩɪɢɦɟɧɢɦɨɫɬɢ forum non conveniens, ɨɞɧɚɤɨ Ɇɐɍɂɋ ɩɪɟɞɩɨɱɟɥ ɧɟ 

ɪɚɫɫɦɚɬɪɢɜɚɬɶ ɩɪɨɛɥɟɦɭ ɧɚɥɢɱɢɹ ɭ ɧɟɝɨ ɩɨɥɧɨɦɨɱɢɣ ɞɥɹ ɢɫɩɨɥɶɡɨɜɚɧɢɹ 

ɭɤɚɡɚɧɧɨɣ ɞɨɤɬɪɢɧɵ, ɚ ɬɚɤɠɟ ɩɨɫɱɢɬɚɥ, ɱɬɨ ɜ ɭɤɚɡɚɧɧɨɦ ɫɩɨɪɟ ɧɟɝɚɬɢɜɧɵɟ 

ɩɨɫɥɟɞɫɬɜɢɹ, ɫɜɹɡɚɧɧɵɟ ɫ ɧɚɥɢɱɢɟɦ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɩɪɨɰɟɫɫɚ ɜ ɧɚɰɢɨɧɚɥɶɧɨɦ 

                                                             
125 G. Cuniberti Parallel Litigation and Foreign Investment Dispute Settlement // ICSID Review Foreign Investment Law 
Journal. –  2006. – C. 49. 
126 Hochtief v. Argentina, ICSID Decision on Jurisdiction of 18 December 2006, para 20. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // 
ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «JusMundi». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://jusmundi.com/en/document/decision/en-
hochtief-aktiengesellschaft-v-argentine-republic-decision-on-the-stay-of-enforcement-saturday-23rd-march-2019. 
127 Standard Chartered Bank v. United Republic of Tanzania, ICSID Judgement of 2 November 2012, para 98. 
[ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «JusMundi». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://jusmundi.com/en/document/decision/en-standard-chartered-bank-v-united-republic-of-tanzania-award-friday-
2nd-november-2012. 
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ɫɭɞɟ Ⱥɪɝɟɧɬɢɧɵ, ɧɟ ɜɨɡɧɢɤɧɭɬ. ȼ ɪɟɡɭɥɶɬɚɬɟ, ɬɪɢɛɭɧɚɥ ɧɟ ɨɬɤɚɡɚɥɫɹ ɨɬ 

ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɫɜɨɟɣ ɸɪɢɫɞɢɤɰɢɢ ɧɚ ɨɫɧɨɜɚɧɢɢ forum non conveniens.128 

ȼ ɞɟɥɟ Soft Drinks ɩɪɢɧɰɢɩ forum non conveniens ɩɪɹɦɨ ɧɟ ɭɩɨɦɢɧɚɥɫɹ, 

ɨɞɧɚɤɨ ɩɨ ɫɦɵɫɥɭ ɬɪɟɛɨɜɚɧɢɣ Ɇɟɤɫɢɤɢ ɦɨɠɧɨ ɩɨɧɹɬɶ, ɱɬɨ ɨɧɚ ɡɚɹɜɥɹɥɚ ɨ ɬɨɦ, 

ɱɬɨ ɇȺɎɌȺ ɹɜɥɹɟɬɫɹ ɛɨɥɟɟ «ɭɞɨɛɧɵɦ» ɬɪɢɛɭɧɚɥɨɦ, ɜ ɨɬɥɢɱɢɟ ɨɬ ȼɌɈ, 

ɩɨɫɤɨɥɶɤɭ ɜ ɞɚɧɧɨɦ ɬɪɢɛɭɧɚɥɟ ɭɠɟ ɪɚɫɫɦɚɬɪɢɜɚɥɫɹ ɛɨɥɟɟ ɲɢɪɨɤɢɣ ɫɩɨɪ ɦɟɠɞɭ 

ɫɬɨɪɨɧɚɦɢ. Ⱥɩɟɥɥɹɰɢɨɧɧɚɹ ɤɨɥɥɟɝɢɹ ȼɌɈ ɧɟ ɫɬɚɥɚ ɩɪɢɧɢɦɚɬɶ ɜɨ ɜɧɢɦɚɧɢɟ 

ɭɤɚɡɚɧɧɵɟ ɞɨɜɨɞɵ, ɨɩɚɫɚɹɫɶ ɨɬɤɚɡɚ ɜ ɩɪɚɜɨɫɭɞɢɢ, ɤɨɬɨɪɵɣ ɦɨɝ ɛɵ ɜɨɡɧɢɤɧɭɬɶ ɜ 

ɫɜɹɡɢ ɫ ɬɟɦ, ɱɬɨ ɇȺɎɌȺ ɧɟ ɨɛɥɚɞɚɟɬ ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɫɩɨɪɨɜ ɨ 

ɫɨɝɥɚɲɟɧɢɹɯ ȼɌɈ.129 

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɩɪɢɧɰɢɩ forum non conveniens ɞɨɫɬɚɬɨɱɧɨ ɫɢɥɶɧɨ 

ɨɬɥɢɱɚɟɬɫɹ ɨɬ ɩɪɢɧɰɢɩɚ lis alibi pendens, ɢɦɟɹ ɨɩɪɟɞɟɥɟɧɧɨɟ ɩɪɟɢɦɭɳɟɫɬɜɨ ɧɚɞ 

ɧɟɞɨɫɬɚɬɤɚɦɢ ɜɬɨɪɨɝɨ ɫɩɨɫɨɛɚ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ 

ɤɨɧɬɟɤɫɬɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ. Ɍɟɦ ɧɟ ɦɟɧɟɟ, «ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɶ» ɞɨɤɬɪɢɧɵ 

forum non conveniens, ɟɟ ɩɪɢɧɚɞɥɟɠɧɨɫɬɶ ɢɫɤɥɸɱɢɬɟɥɶɧɨ ɤ ɫɬɪɚɧɚɦ ɚɧɝɥɨ-

ɫɚɤɫɨɧɫɤɨɝɨ ɩɪɚɜɚ, ɧɟɨɛɯɨɞɢɦɨɫɬɶ ɲɢɪɨɤɨɣ ɞɢɫɤɪɟɰɢɢ ɫɭɞɟɣ, ɚ ɬɚɤɠɟ 

ɩɪɨɚɧɚɥɢɡɢɪɨɜɚɧɧɚɹ ɧɟɭɞɨɜɥɟɬɜɨɪɢɬɟɥɶɧɚɹ ɩɪɚɤɬɢɤɚ ɩɪɢɦɟɧɟɧɢɹ forum non 

conveniens ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɬɪɢɛɭɧɚɥɚɦɢ, ɧɟ ɩɨɡɜɨɥɹɸɬ ɫɞɟɥɚɬɶ ɜɵɜɨɞ ɨ 

ɜɨɡɦɨɠɧɨɫɬɢ ɲɢɪɨɤɨɝɨ ɩɪɢɦɟɧɟɧɢɹ ɞɚɧɧɨɝɨ ɩɪɢɧɰɢɩɚ ɫ ɰɟɥɶɸ ɩɪɟɨɞɨɥɟɧɢɹ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ. 

                                                             
128Salini Impregilo SpAv. Argentina, ICSID Decision on jurisdiction and admissibility of 23 February 2018 
[ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «Jus Mundi». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.italaw.com/sites/default/files/case-documents/italaw9546.pdf. 
129 Mexico - Tax Measures on Soft Drinks and Other Beverages, Appellate Body Report of 6 March 2006  
WT/DS308/AB/R. para 43. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ. – Ɋɟɠɢɦ 
ɞɨɫɬɭɩɚ: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds308_e.htm. 
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2.3 ɉɪɢɧɰɢɩɵ ɧɟɞɨɩɭɫɬɢɦɨɫɬɢ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢя ɩɪɚɜɨɦ ɢ ɩɪɨɰɟɫɫɨɦ 

ɢ ɩɪɢɧɰɢɩ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ. 

ɉɪɢɧɰɢɩ ɧɟɞɨɩɭɫɬɢɦɨɫɬɢ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɚɜɨɦ ɯɚɪɚɤɬɟɪɟɧ ɞɥɹ ɫɬɪɚɧ 

ɪɨɦɚɧɨ-ɝɟɪɦɚɧɫɤɨɝɨ ɩɪɚɜɚ ɢ ɨɡɧɚɱɚɟɬ, ɱɬɨ ɥɢɰɨ, ɤɨɬɨɪɨɟ ɡɥɨɭɩɨɬɪɟɛɥɹɟɬ ɫɜɨɢɦɢ 

ɡɚɤɨɧɧɵɦɢ ɩɪɚɜɚɦɢ, ɚ ɢɦɟɧɧɨ ɨɫɭɳɟɫɬɜɥɹɟɬ ɢɯ ɫ ɰɟɥɶɸ ɩɪɢɱɢɧɟɧɢɹ ɜɪɟɞɚ ɢɥɢ 

ɧɚɧɟɫɟɧɢɹ ɭɳɟɪɛɚ ɞɪɭɝɨɦɭ ɥɢɰɭ, ɞɨɥɠɟɧ ɩɨɧɟɫɬɢ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɡɚ 

ɩɨɫɥɟɞɫɬɜɢɹ ɬɚɤɨɝɨ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ.130 

ɉɪɢɧɰɢɩ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɨɰɟɫɫɨɦ ɩɪɢɫɭɳ, ɜ ɛɨɥɶɲɟɣ ɫɬɟɩɟɧɢ, 

ɝɨɫɭɞɚɪɫɬɜɚɦ ɚɧɝɥɨ-ɫɚɤɫɨɧɫɤɨɝɨ ɩɪɚɜɚ. Ɉɫɧɨɜɧɵɟ ɩɪɢɡɧɚɤɢ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ 

ɩɪɨɰɟɫɫɨɦ ɛɵɥɢ ɢɡɥɨɠɟɧɵ ɥɨɪɞɨɦ Ȼɢɧɝɯɷɦɨɦ ɜ ɞɟɥɟ Johnson v. Gore Wood & Co, 

ɤɨɬɨɪɵɣ ɨɬɦɟɬɢɥ, ɱɬɨ ɡɚɜɟɪɲɟɧɧɨɫɬɶ ɫɭɞɟɛɧɨɝɨ ɩɪɨɰɟɫɫɚ ɹɜɥɹɟɬɫɹ 

ɨɫɧɨɜɨɩɨɥɚɝɚɸɳɢɦ ɨɛɳɟɫɬɜɟɧɧɵɦ ɢɧɬɟɪɟɫɨɦ, ɧɚɪɹɞɭ ɫ ɷɮɮɟɤɬɢɜɧɨɫɬɶɸ ɢ 

ɷɤɨɧɨɦɢɱɧɨɫɬɢ ɩɪɢ ɜɟɞɟɧɢɢ ɫɭɞɟɛɧɨɝɨ ɩɪɨɰɟɫɫɚ. ȼ ɫɜɹɡɢ ɫ ɷɬɢɦ «ɩɪɟɞɴɹɜɥɟɧɢɟ 

ɢɫɤɚ ɜ ɛɨɥɟɟ ɩɨɡɞɧɟɦ ɫɭɞɟɛɧɨɦ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɟ…ɦɨɝɭɬ ɩɪɢɜɟɫɬɢ ɤ 

ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹɦ».131 

ɉɪɢɧɰɢɩ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ ɡɚɤɪɟɩɥɟɧ ɜ ɤɚɱɟɫɬɜɟ ɨɛɳɟɩɪɢɡɧɚɧɧɨɝɨ 

ɩɪɢɧɰɢɩɚ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɜ ɍɫɬɚɜɟ ɈɈɇ, ɩɪɟɚɦɛɭɥɚ ɤɨɬɨɪɨɝɨ 

ɩɨɞɱɟɪɤɢɜɚɟɬ ɪɟɲɢɦɨɫɬɶ ɱɥɟɧɨɜ ɈɈɇ «ɫɨɡɞɚɬɶ ɭɫɥɨɜɢɹ, ɩɪɢ ɤɨɬɨɪɵɯ ɦɨɝɭɬ 

ɫɨɛɥɸɞɚɬɶɫɹ ɫɩɪɚɜɟɞɥɢɜɨɫɬɶ ɢ ɭɜɚɠɟɧɢɟ ɤ ɨɛɹɡɚɬɟɥɶɫɬɜɚɦ, ɜɵɬɟɤɚɸɳɢɦ ɢɡ 

ɞɨɝɨɜɨɪɨɜ ɢ ɞɪɭɝɢɯ ɢɫɬɨɱɧɢɤɨɜ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ».132 ɋɨɝɥɚɫɧɨ ɩ. 2 ɫɬ. 2 

ɍɫɬɚɜɚ «ɜɫɟ ɱɥɟɧɵ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ ɞɨɛɪɨɫɨɜɟɫɬɧɨ 

ɜɵɩɨɥɧɹɸɬ ɩɪɢɧɹɬɵɟ ɧɚ ɫɟɛɹ ɩɨ ɧɚɫɬɨɹɳɟɦɭ ɍɫɬɚɜɭ ɨɛɹɡɚɬɟɥɶɫɬɜɚ, ɱɬɨɛɵ 

                                                             
130 V. Bolgár Abuse of Rights in France, Germany, and Switzerland: A Survey of a Recent Chapter in Legal Doctrine // 
Louisiana Law Review. – 1975. – № 35 (5). – 1029. 
131Johnson v. Gore Wood &Co, House of Lords Judgment of 14 December 2000. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-
ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «LexisNexis». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.lexisnexis.ru/. 
132 ɍɫɬɚɜ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ (ɉɪɢɧɹɬ ɜ ɝ. ɋɚɧ-Ɏɪɚɧɰɢɫɤɨ 26.06.1945) [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // 
Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.un.org/ru/charter-united-
nations/. – ɉɪɟɚɦɛɭɥɚ. 
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ɨɛɟɫɩɟɱɢɬɶ ɢɦ ɜɫɟɦ ɜ ɫɨɜɨɤɭɩɧɨɫɬɢ ɩɪɚɜɚ ɢ ɩɪɟɢɦɭɳɟɫɬɜɚ, ɜɵɬɟɤɚɸɳɢɟ ɢɡ 

ɩɪɢɧɚɞɥɟɠɧɨɫɬɢ ɤ ɫɨɫɬɚɜɭ ɱɥɟɧɨɜ Ɉɪɝɚɧɢɡɚɰɢɢ».133 

Ʉɪɨɦɟ ɷɬɨɝɨ, ɭɤɚɡɚɧɧɵɣ ɩɪɢɧɰɢɩ ɡɚɤɪɟɩɥɟɧ ɜ ȼɟɧɫɤɨɣ ɤɨɧɜɟɧɰɢɢ ɨ ɩɪɚɜɟ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɞɨɝɨɜɨɪɨɜ: «Ʉɚɠɞɵɣ ɞɟɣɫɬɜɭɸɳɢɣ ɞɨɝɨɜɨɪ ɨɛɹɡɚɬɟɥɟɧ ɞɥɹ ɟɝɨ 

ɭɱɚɫɬɧɢɤɨɜ ɢ ɞɨɥɠɟɧ ɢɦɢ ɞɨɛɪɨɫɨɜɟɫɬɧɨ ɜɵɩɨɥɧɹɬɶɫɹ».134 

ȼ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɩɪɢɧɰɢɩ ɧɟɞɨɩɭɫɬɢɦɨɫɬɢ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ 

ɩɪɚɜɨɦ ɛɵɥ ɜɨɫɩɪɢɧɹɬ ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɫɭɞɟɛɧɵɦɢ ɭɱɪɟɠɞɟɧɢɹɦɢ. 

Ⱥɩɟɥɥɹɰɢɨɧɧɵɣ ɨɪɝɚɧ ȼɌɈ ɜ ɞɟɥɟ US-Shrimp ɩɨɞɬɜɟɪɞɢɥ, ɱɬɨ «ɞɨɤɬɪɢɧɚ 

ɧɟɞɨɩɭɫɬɢɦɨɫɬɢ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɚɜɨɦ ɞɟ-ɮɚɤɬɨ ɡɚɩɪɟɳɚɟɬ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɟ 

ɩɪɚɜɚɦɢ ɝɨɫɭɞɚɪɫɬɜɨɦ».135 

Ɉɞɧɚɤɨ ɫɬɨɢɬ ɨɬɦɟɬɢɬɶ, ɱɬɨ ɩɪɢɧɰɢɩɵ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɨɰɟɫɫɨɦ ɢ 

ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ ɧɟ ɧɚɲɥɢ ɫɜɨɟɝɨ ɩɨɥɨɠɢɬɟɥɶɧɨɝɨ ɩɪɢɦɟɧɟɧɢɹ ɜ ɩɪɚɤɬɢɤɟ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ ɩɪɢ ɪɟɲɟɧɢɢ ɩɪɨɛɥɟɦ ɩɟɪɟɫɟɤɚɸɳɢɯɫɹ 

ɸɪɢɫɞɢɤɰɢɣ. 

ɏɚɪɚɤɬɟɪɧɵɦ ɹɜɥɹɟɬɫɹ ɬɨ, ɱɬɨ ɜ ɤɨɧɬɟɤɫɬɟ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɚɯ, ɜɨɩɪɨɫ ɨ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɢ 

ɩɪɚɜɨɦ ɢɥɢ ɩɪɨɰɟɫɫɨɦ ɧɟ ɩɨɞɧɢɦɚɥɫɹ. ɉɪɢ ɞɚɧɧɵɯ ɨɛɫɬɨɹɬɟɥɶɫɬɜɚɯ 

ɰɟɥɟɫɨɨɛɪɚɡɧɨ ɛɵɥɨ ɛɵ ɨɰɟɧɢɬɶ ɩɪɚɤɬɢɤɭ ɩɪɢɦɟɧɟɧɢɹ ɭɤɚɡɚɧɧɵɯ ɩɪɢɧɰɢɩɨɜ ɜ 

ɫɢɬɭɚɰɢɢ ɩɨɫɥɟɞɨɜɚɬɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɩɨɫɤɨɥɶɤɭ ɭɤɚɡɚɧɧɵɟ ɹɜɥɟɧɢɹ 

ɢɦɟɸɬ ɨɞɢɧɚɤɨɜɵɟ ɩɪɢɱɢɧɵ, ɢ ɨɞɧɢ ɢ ɬɟ ɠɟ ɜɨɡɦɨɠɧɵɟ ɧɟɝɚɬɢɜɧɵɟ ɩɨɫɥɟɞɫɬɜɢɹ. 

ȼ ɞɟɥɟ Argentina-Definitive Anti-Dumping Duties on Poultry from Brazil, 

Ⱥɪɝɟɧɬɢɧɚ ɡɚɹɜɢɥɚ, ɱɬɨ Ȼɪɚɡɢɥɢɹ ɞɟɣɫɬɜɨɜɚɥɚ ɧɟɞɨɛɪɨɫɨɜɟɫɬɧɨ, ɡɥɨɭɩɨɬɪɟɛɢɜ 

                                                             
133 ɍɫɬɚɜ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ (ɉɪɢɧɹɬ ɜ ɝ. ɋɚɧ-Ɏɪɚɧɰɢɫɤɨ 26.06.1945) [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // 
Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.un.org/ru/charter-united-

nations/. – ɋɬ. 2. 
134 ȼɟɧɫɤɚɹ ɤɨɧɜɟɧɰɢɹ ɨ ɩɪɚɜɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɞɨɝɨɜɨɪɨɜ ɨɬ 23 Ɇɚɹ 1969, ɫɬ. 26. // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ 
«Ƚɚɪɚɧɬ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://base.garant.ru/2540820. 
135 United States – Import Prohibitions of certain Shrimp and Shrimp products, Appellate Body Report of 12 October, 
1998. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds58_e.htm. 
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ɫɜɨɢɦɢ ɩɪɨɰɟɫɫɭɚɥɶɧɵɦɢ ɩɪɚɜɚɦɢ. ȼ ɱɚɫɬɧɨɫɬɢ, ɫɧɚɱɚɥɚ Ȼɪɚɡɢɥɢɹ ɨɫɩɨɪɢɥɚ 

ɚɧɬɢɞɟɦɩɢɧɝɨɜɵɟ ɦɟɪɵ Ⱥɪɝɟɧɬɢɧɵ ɩɟɪɟɞ ɫɩɟɰɢɚɥɶɧɵɦ ɬɪɢɛɭɧɚɥɨɦ 

ɆȿɊɄɈɋɍɊ, ɚ ɡɚɬɟɦ, ɩɪɨɢɝɪɚɜ ɷɬɨ ɞɟɥɨ, ɜɨɡɛɭɞɢɥɚ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɩɨ 

ɭɪɟɝɭɥɢɪɨɜɚɧɢɸ ɫɩɨɪɨɜ ɜ ȼɌɈ ɩɨ ɬɟɦ ɠɟ ɨɫɧɨɜɚɧɢɹɦ. Ɍɟɦ ɧɟ ɦɟɧɟɟ, ɨɪɝɚɧ ɩɨ 

ɪɚɡɪɟɲɟɧɢɸ ɫɩɨɪɨɜ ȼɌɈ ɧɟ ɩɪɢɡɧɚɥ ɭɤɚɡɚɧɧɵɟ ɞɟɣɫɬɜɢɹ ɜ ɤɚɱɟɫɬɜɟ 

ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɨɰɟɫɫɭɚɥɶɧɵɦɢ ɩɪɚɜɚɦɢ ɢ ɧɚɪɭɲɟɧɢɹ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ.  

ȼ ɫɜɨɟɦ ɪɟɲɟɧɢɢ, ɬɪɢɛɭɧɚɥ ɭɤɚɡɚɥ ɧɚ ɧɟɨɛɯɨɞɢɦɨɫɬɶ ɫɨɛɥɸɞɟɧɢɹ ɞɜɭɯ 

ɭɫɥɨɜɢɣ ɞɥɹ ɩɪɢɡɧɚɧɢɹ ɧɟɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ: ɜɨ-ɩɟɪɜɵɯ, ɫɬɨɪɨɧɚ ɞɨɥɠɧɚ 

ɧɚɪɭɲɢɬɶ ɫɭɳɟɫɬɜɟɧɧɵɟ ɩɨɥɨɠɟɧɢɹ ɫɨɝɥɚɲɟɧɢɣ ȼɌɈ; ɜɨ-ɜɬɨɪɵɯ, ɞɚɧɧɨɟ 

ɧɚɪɭɲɟɧɢɟ ɞɨɥɠɧɨ ɛɵɬɶ ɱɟɦ-ɬɨ ɛɨɥɶɲɢɦ, ɱɟɦ ɨɛɵɱɧɨɟ ɧɟɢɫɩɨɥɧɟɧɢɟ 

ɨɛɹɡɚɬɟɥɶɫɬɜ.  

ȼ ɫɜɹɡɢ ɫ ɬɟɦ, ɱɬɨ Ⱥɪɝɟɧɬɢɧɨɣ ɧɟ ɭɬɜɟɪɠɞɚɥɨɫɶ ɨ ɧɚɪɭɲɟɧɢɢ ɤɚɤɨɝɨ-ɬɨ 

ɤɨɧɤɪɟɬɧɨɝɨ ɩɨɥɨɠɟɧɢɹ ɫɨɝɥɚɲɟɧɢɣ ȼɌɈ, ɬɪɢɛɭɧɚɥ ɩɪɢɡɧɚɥ ɨɬɫɭɬɫɬɜɢɟ ɩɟɪɜɨɝɨ 

ɭɫɥɨɜɢɹ, ɜ ɫɜɹɡɢ ɫ ɱɟɦ ɧɟ ɧɚɲɟɥ ɜ ɞɟɣɫɬɜɢɹɯ ɡɚɹɜɢɬɟɥɹ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɣ.136 

ɍɤɚɡɚɧɧɨɟ ɪɟɲɟɧɢɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɬɪɢɛɭɧɚɥɚ ɹɜɧɨ ɨɬɪɚɠɚɟɬ ɩɪɨɛɥɟɦɭ 

ɩɪɢɦɟɧɟɧɢɹ ɭɤɚɡɚɧɧɵɯ ɩɪɢɧɰɢɩɨɜ ɜ ɤɨɧɬɟɤɫɬɟ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɢɥɢ 

ɩɨɫɥɟɞɨɜɚɬɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜ. Ⱥ. Ɇɢɬɱɟɥɥ ɩɪɢɞɟɪɠɢɜɚɟɬɫɹ ɬɨɱɤɢ ɡɪɟɧɢɹ 

ɨ ɬɨɦ, ɱɬɨ ɢɡ ɜɫɟɯ ɩɪɢɧɰɢɩɨɜ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɩɪɢɧɰɢɩ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ 

ɹɜɥɹɟɬɫɹ ɫɚɦɵɦ ɬɪɭɞɧɨ ɩɪɢɦɟɧɢɦɵɦ.137 

ɗɬɨ ɫɜɹɡɚɧɨ, ɩɪɟɠɞɟ ɜɫɟɝɨ, ɫɨ ɫɩɟɰɢɮɢɤɨɣ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ.  

Ʉɚɤ ɜɟɪɧɨ ɨɬɦɟɱɚɟɬɫɹ ɜ ɞɨɤɬɪɢɧɚɥɶɧɵɯ ɢɫɬɨɱɧɢɤɚɯ, ɡɚɹɜɥɟɧɢɟ ɫɬɨɪɨɧɨɣ ɨɛ 

ɨɬɫɭɬɫɬɜɢɢ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ ɜ ɞɟɣɫɬɜɢɹɯ ɞɪɭɝɨɣ ɫɬɨɪɨɧɵ, ɚ ɬɚɤɠɟ ɧɚɥɢɱɢɟ 

ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɚɜɨɦ ɢɥɢ ɩɪɨɰɟɫɫɨɦ ɜ ɫɜɹɡɢ ɫ ɢɧɢɰɢɢɪɨɜɚɧɢɟɦ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɦɨɠɟɬ ɹɜɥɹɬɶɫɹ ɡɚɬɪɭɞɧɢɬɟɥɶɧɵɦ, ɜ ɫɜɹɡɢ ɫ 

                                                             
136 Argentina-Definitive Anti-Dumping Duties on Poultry from Brazil, Panel Report of 22 April 2003 WT/DS241/R. para 
7.36. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ ȼɫɟɦɢɪɧɨɣ ɬɨɪɝɨɜɨɣ ɨɪɝɚɧɢɡɚɰɢɢ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds241_e.htm. 
137 A. D. Mitchell Good Faith in WTO Dispute Settlement // Melbourne Journal of International Law. – 2006. – C. 334. 
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ɬɟɦ, ɱɬɨ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɩɪɚɜɨ ɩɪɟɞɨɫɬɚɜɥɹɟɬ ɝɨɫɭɞɚɪɫɬɜɚɦ ɜɨɡɦɨɠɧɨɫɬɶ 

ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɪɚɡɥɢɱɧɵɯ ɫɩɨɫɨɛɨɜ ɦɢɪɧɨɝɨ ɭɪɟɝɭɥɢɪɨɜɚɧɢɹ ɫɩɨɪɨɜ.138 ȼ 

ɫɢɬɭɚɰɢɢ, ɤɨɝɞɚ ɫɭɳɟɫɬɜɭɟɬ ɧɟɫɤɨɥɶɤɨ ɞɨɝɨɜɨɪɨɜ ɦɟɠɞɭ ɫɬɨɪɨɧɚɦɢ, 

ɩɪɟɞɨɫɬɚɜɥɹɸɳɢɯ ɢɦ ɩɪɚɜɨ (ɚ ɢɧɨɝɞɚ ɢ ɨɛɹɡɚɧɧɨɫɬɶ) ɧɚ ɢɧɢɰɢɢɪɨɜɚɧɢɟ 

ɩɪɨɰɟɫɫɨɜ ɞɥɹ ɪɚɡɪɟɲɟɧɢɹ ɫɩɨɪɨɜ, ɭɬɜɟɪɠɞɟɧɢɟ ɨ ɬɨɦ, ɱɬɨ ɨɫɭɳɟɫɬɜɥɟɧɢɟ 

ɭɤɚɡɚɧɧɨɝɨ ɩɪɚɜɚ ɢɥɢ ɨɛɹɡɚɧɧɨɫɬɢ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɟ, 

ɹɜɥɹɟɬɫɹ ɡɚɬɪɭɞɧɢɬɟɥɶɧɵɦ.139 

ɋɭɳɟɫɬɜɭɟɬ ɬɚɤɠɟ ɦɧɟɧɢɟ ɨ ɬɨɦ, ɱɬɨ ɪɚɫɫɦɚɬɪɢɜɚɟɦɵɟ ɩɪɢɧɰɢɩɵ 

ɩɪɢɦɟɧɢɦɵ ɜ ɤɨɧɬɟɤɫɬɟ ɩɨɫɥɟɞɨɜɚɬɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɧɨ ɧɟ ɩɪɢɦɟɧɢɦɵ 

ɜ ɤɨɧɬɟɤɫɬɟ ɩɚɪɚɥɥɟɥɶɧɨɝɨ. Ɍɚɤ, ɜ ɫɢɬɭɚɰɢɢ ɩɨɫɥɟɞɨɜɚɬɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɝɨɫɭɞɚɪɫɬɜɨ ɞɨɥɠɧɨ ɛɵɬɶ ɫɜɹɡɚɧɨ ɩɨɞɪɚɡɭɦɟɜɚɟɦɵɦ 

ɨɛɹɡɚɬɟɥɶɫɬɜɨɦ ɫɨɛɥɸɞɚɬɶ ɩɪɟɞɵɞɭɳɟɟ ɪɟɲɟɧɢɟ ɢ, ɫɥɟɞɨɜɚɬɟɥɶɧɨ, ɞɨɥɠɧɨ 

ɜɨɡɞɟɪɠɢɜɚɬɶɫɹ ɨɬ ɨɛɪɚɳɟɧɢɹ ɤ ɞɪɭɝɨɦɭ ɬɪɢɛɭɧɚɥɭ ɩɨ ɬɚɤɨɦɭ ɠɟ ɞɟɥɭ. ȼ ɫɥɭɱɚɟ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɤɨɝɞɚ ɪɟɲɟɧɢɹ ɬɪɢɛɭɧɚɥɨɜ ɟɳɟ ɨɬɫɭɬɫɬɜɭɸɬ, 

ɬɚɤɨɣ ɨɛɹɡɚɧɧɨɫɬɢ ɭ ɫɬɨɪɨɧ ɧɟɬ, ɫɥɟɞɨɜɚɬɟɥɶɧɨ, ɢɯ ɞɟɣɫɬɜɢɹ ɦɨɠɧɨ ɩɪɢɡɧɚɬɶ 

ɞɨɛɪɨɫɨɜɟɫɬɧɵɦɢ. 

Ɍɟɦ ɧɟ ɦɟɧɟɟ, ɜ ɥɢɬɟɪɚɬɭɪɟ ɫɭɳɟɫɬɜɭɟɬ ɬɨɱɤɚ ɡɪɟɧɢɹ ɨ ɬɨɦ, ɱɬɨ ɩɪɢ 

ɨɬɫɭɬɫɬɜɢɢ ɜ ɨɞɧɨɦ ɢɡ ɫɨɝɥɚɲɟɧɢɣ ɧɨɪɦɵ ɨɛ ɢɫɤɥɸɱɢɬɟɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɢ 

ɤɨɧɤɪɟɬɧɨɝɨ ɬɪɢɛɭɧɚɥɚ, ɨɬɜɟɬɧɚɹ ɫɬɨɪɨɧɚ ɦɨɠɟɬ ɫɫɵɥɚɬɶɫɹ ɧɚ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɟ 

ɩɪɨɰɟɫɫɭɚɥɶɧɵɦɢ ɩɪɚɜɚɦɢ ɩɪɢ ɧɚɥɢɱɢɢ ɞɨɤɚɡɚɬɟɥɶɫɬɜ ɨ ɬɨɦ, ɱɬɨ ɜɬɨɪɨɟ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɛɵɥɨ ɧɚɱɚɬɨ «ɩɪɨɢɡɜɨɥɶɧɵɦ ɢɥɢ ɡɥɨɧɚɦɟɪɟɧɧɵɦ ɨɛɪɚɡɨɦ».140 

Ɍɚɤɠɟ, ɤɚɤ ɪɚɧɟɟ ɛɵɥɨ ɨɬɦɟɱɟɧɨ, ɩɨ ɦɧɟɧɢɸ Ɋ. ɏɢɝɝɢɧɫ ɩɨɜɟɞɟɧɢɟ ɢ 

ɦɨɬɢɜɵ ɭɱɚɫɬɧɢɤɨɜ ɫɩɨɪɚ, ɜ ɬɨɦ ɱɢɫɥɟ ɦɨɬɢɜɵ ɜ ɨɬɧɨɲɟɧɢɢ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɜ 

ɞɪɭɝɨɦ ɫɭɞɟ, ɹɜɥɹɸɬɫɹ ɜɚɠɧɵɦ ɤɪɢɬɟɪɢɟɦ, ɧɟɨɛɯɨɞɢɦɵɦ ɞɥɹ ɨɰɟɧɤɢ ɩɪɢ 

                                                             
138 ɍɫɬɚɜ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ (ɉɪɢɧɹɬ ɜ ɝ. ɋɚɧ-Ɏɪɚɧɰɢɫɤɨ 26.06.1945) [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // 
Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.un.org/ru/charter-united-
nations/. – ɋɬ. 33, 94.  
139 T. Graewert Conflicting Laws and Jurisdictions in the Dispute Settlement Process of Regional Trade Agreements and 
the WTO // Contemporary Asia Arbitration Journal. – 2008. – № 1 (2). – ɋ. 234. 
140 Y. Shany The Competing Jurisdictions of International Courts and Tribunals // Oxford University Press. – 2003. –  
260. 
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ɩɪɢɧɹɬɢɢ ɪɟɲɟɧɢɹ ɨɛ ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɸɪɢɫɞɢɤɰɢɢ.141 Ɍɟɦ ɫɚɦɵɦ, ɫɭɞɶɹ ɨɬɦɟɱɚɟɬ 

ɜɚɠɧɨɫɬɶ ɩɪɢɧɰɢɩɚ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ ɢ ɧɟɞɨɩɭɫɬɢɦɨɫɬɢ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ 

ɩɪɚɜɨɦ ɢ ɩɪɨɰɟɫɫɨɦ ɜ ɤɨɧɬɟɤɫɬɟ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ.  

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɜɨɩɪɨɫ ɨ ɩɪɢɦɟɧɢɦɨɫɬɢ ɩɪɢɧɰɢɩɨɜ ɧɟɞɨɩɭɫɬɢɦɨɫɬɢ 

ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɚɜɨɦ ɢ ɩɪɨɰɟɫɫɨɦ, ɚ ɬɚɤɠɟ ɩɪɢɧɰɢɩɚ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ, ɞɥɹ 

ɩɪɟɨɞɨɥɟɧɢɹ ɩɪɨɛɥɟɦɵ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɹɜɥɹɟɬɫɹ ɫɩɨɪɧɵɦ, 

ɩɨɫɤɨɥɶɤɭ ɧɟ ɧɚɲɟɥ ɫɜɨɟɝɨ ɨɬɪɚɠɟɧɢɹ ɜ ɩɪɚɤɬɢɤɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ, ɚ 

ɬɚɤɠɟ ɧɟ ɢɦɟɟɬ ɨɞɧɨɡɧɚɱɧɨɣ ɨɰɟɧɤɢ ɜ ɞɨɤɬɪɢɧɟ. Ɍɟɦ ɧɟ ɦɟɧɟɟ, ɦɨɠɧɨ ɡɚɤɥɸɱɢɬɶ, 

ɱɬɨ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɫɭɞɟɛɧɵɟ ɭɱɪɟɠɞɟɧɢɹ ɦɨɝɭɬ ɢɫɩɨɥɶɡɨɜɚɬɶ ɫɜɨɢ 

ɧɟɨɬɴɟɦɥɟɦɵɟ ɩɨɥɧɨɦɨɱɢɹ ɞɥɹ ɭɱɟɬɚ ɦɨɬɢɜɨɜ ɫɬɨɪɨɧ ɩɪɢ ɜɨɡɛɭɠɞɟɧɢɢ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɢ ɨɰɟɧɤɢ ɢɯ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ ɢ 

ɩɨɬɟɧɰɢɚɥɶɧɨɣ ɜɨɡɦɨɠɧɨɫɬɢ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɨɰɟɫɫɭɚɥɶɧɵɦɢ ɩɪɚɜɚɦɢ. 

ɇɚɪɹɞɭ ɫ ɩɪɢɧɰɢɩɚɦɢ ɧɟɞɨɩɭɫɬɢɦɨɫɬɢ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɚɜɨɦ ɢ 

ɩɪɨɰɟɫɫɨɦ, ɚ ɬɚɤɠɟ ɩɪɢɧɰɢɩɨɦ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ ɜ ɤɨɧɬɟɤɫɬɟ ɩɪɟɨɞɨɥɟɧɢɹ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ ɪɟɲɟɧɢɹɯ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ 

ɭɱɪɟɠɞɟɧɢɣ ɭɩɨɦɢɧɚɟɬɫɹ ɞɨɤɬɪɢɧɚ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ. 

Ⱦɨɤɬɪɢɧɚ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɩɪɢɧɰɢɩ, ɯɚɪɚɤɬɟɪɧɵɣ 

ɞɥɹ ɫɬɪɚɧ ɚɧɝɥɨ-ɫɚɤɫɨɧɫɤɨɝɨ ɩɪɚɜɚ. Ⱦɚɧɧɵɣ ɩɪɢɧɰɢɩ ɩɪɢɡɵɜɚɟɬ ɫɭɞɵ 

«ɞɟɦɨɧɫɬɪɢɪɨɜɚɬɶ ɫɬɟɩɟɧɶ ɭɜɚɠɟɧɢɹ ɤ ɡɚɤɨɧɭ» ɢ ɫɭɞɟɛɧɵɟ ɪɟɲɟɧɢɹ ɞɪɭɝɢɯ 

ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɩɪɢɧɚɞɥɟɠɚɳɢɯ, ɜ ɬɨɦ ɱɢɫɥɟ, ɤ ɞɪɭɝɢɦ ɸɪɢɫɞɢɤɰɢɹɦ.142 

ȼ 1895 ɝɨɞɭ ȼɟɪɯɨɜɧɵɣ ɫɭɞ ɋɒȺ ɩɨɫɬɚɧɨɜɢɥ, ɱɬɨ «ɜɟɠɥɢɜɨɫɬɶ ɜ 

ɸɪɢɞɢɱɟɫɤɨɦ ɫɦɵɫɥɟ ɧɟ ɹɜɥɹɟɬɫɹ ɧɢ ɜɨɩɪɨɫɨɦ ɚɛɫɨɥɸɬɧɨɝɨ ɨɛɹɡɚɬɟɥɶɫɬɜɚ, ɧɢ 

ɜɨɩɪɨɫɨɦ ɞɨɛɪɨɣ ɜɨɥɢ, ɨɧɚ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɩɪɢɡɧɚɧɢɟ ɡɚɤɨɧɨɞɚɬɟɥɶɧɵɯ 

                                                             
141 Legality of the Use of Force (Serbia and Montenegro v. Belgium), Separate Opinion of Judge Higgins of 15 December 
2004, para. 12, 14. // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.icj-
cij.org/files/case-related/105/105-20041215-JUD-01-00-EN.pdf. 
142 Y. Shany The Competing Jurisdictions of International Courts and Tribunals // Oxford University Press. – 2003. –  
166. 
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ɢɫɩɨɥɧɢɬɟɥɶɧɵɯ ɢ ɫɭɞɟɛɧɵɯ ɚɤɬɨɜ ɞɪɭɝɨɝɨ ɝɨɫɭɞɚɪɫɬɜɚ, ɤɨɬɨɪɵɟ ɧɚɰɢɹ 

ɞɨɩɭɫɤɚɟɬ ɧɚ ɫɜɨɟɣ ɬɟɪɪɢɬɨɪɢɢ».143 

Ⱦɨɤɬɪɢɧɚ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ ɬɚɤɠɟ ɩɨɡɜɨɥɹɟɬ ɫɭɞɚɦ ɨɬɤɚɡɚɬɶɫɹ ɨɬ 

ɸɪɢɫɞɢɤɰɢɢ ɜ ɨɬɧɨɲɟɧɢɢ ɜɨɩɪɨɫɨɜ, ɤɨɬɨɪɵɟ ɭɠɟ ɪɚɫɫɦɚɬɪɢɜɚɸɬɫɹ ɜ ɞɪɭɝɨɦ 

ɫɭɞɟɛɧɨɦ ɭɱɪɟɠɞɟɧɢɢ.144 

ȼɨɩɪɨɫ ɨ ɩɪɢɦɟɧɢɦɨɫɬɢ ɢ ɸɪɢɞɢɱɟɫɤɨɣ ɫɢɥɟ ɞɨɤɬɪɢɧɵ ɫɭɞɟɛɧɨɣ 

ɜɟɠɥɢɜɨɫɬɢ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɹɜɥɹɟɬɫɹ ɧɟɨɞɧɨɡɧɚɱɧɵɦ. ɉɪɟɠɞɟ ɜɫɟɝɨ, 

ɫɬɨɢɬ ɨɬɦɟɬɢɬɶ, ɱɬɨ ɜɟɠɥɢɜɨɫɬɶ ɧɟ ɧɚɥɚɝɚɟɬ ɸɪɢɞɢɱɟɫɤɢɯ ɨɛɹɡɚɬɟɥɶɫɬɜ ɧɚ 

ɬɪɢɛɭɧɚɥɵ, ɚ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɝɢɛɤɭɸ ɞɨɤɬɪɢɧɭ, ɨɛɟɫɩɟɱɢɜɚɸɳɭɸ 

ɫɨɬɪɭɞɧɢɱɟɫɬɜɨ ɬɪɢɛɭɧɚɥɨɜ ɜ ɪɚɦɤɚɯ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɨɩɨɪɹɞɤɚ.145 

Ⱦɠ. ɉɨɥ ɪɚɫɫɦɚɬɪɢɜɚɟɬ ɫɭɞɟɛɧɭɸ ɜɟɠɥɢɜɨɫɬɶ ɤɚɤ ɫɩɨɫɨɛ ɨɫɥɚɛɥɟɧɢɹ 

ɧɚɩɪɹɠɟɧɧɨɫɬɢ, ɜɨɡɧɢɤɚɸɳɟɣ ɦɟɠɞɭ ɸɪɢɫɞɢɤɰɢɹɦɢ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɬɪɢɛɭɧɚɥɨɜ ɢ ɢɯ «ɧɟɢɟɪɚɪɯɢɱɟɫɤɢɦ ɯɚɪɚɤɬɟɪɨɦ».146 Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɞɚɧɧɚɹ 

ɞɨɤɬɪɢɧɚ ɩɨɡɜɨɥɹɟɬ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɬɪɢɛɭɧɚɥɭ ɨɝɪɚɧɢɱɢɬɶ ɫɜɨɸ ɸɪɢɫɞɢɤɰɢɸ  

ɜ ɬɨɦ ɫɥɭɱɚɟ, ɤɨɝɞɚ ɟɟ ɨɫɭɳɟɫɬɜɥɟɧɢɟ ɹɜɥɹɟɬɫɹ ɧɟɪɚɡɭɦɧɵɦ ɢɥɢ ɧɟ ɧɟɭɦɟɫɬɧɵɦ 

ɜ ɤɨɧɤɪɟɬɧɵɯ ɨɛɫɬɨɹɬɟɥɶɫɬɜɚɯ, ɜ ɱɚɫɬɧɨɫɬɢ, ɩɪɢ ɧɚɥɢɱɢɢ ɞɪɭɝɨɝɨ ɩɪɨɰɟɫɫɚ ɩɨ 

ɞɚɧɧɨɦɭ ɫɩɨɪɭ.147 

ɉɨ ɦɧɟɧɢɸ Ɇ. ɋɥɨɬɟɪ, ɫɭɞɟɛɧɚɹ ɜɟɠɥɢɜɨɫɬɶ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɨɫɧɨɜɭ 

ɞɥɹ ɜɡɚɢɦɧɨɝɨ ɭɜɚɠɟɧɢɹ «ɰɟɥɨɫɬɧɨɫɬɢ ɢ ɤɨɦɩɟɬɟɧɰɢɢ» ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɬɪɢɛɭɧɚɥɨɜ, ɱɬɨ ɭɤɪɟɩɥɹɟɬ ɦɟɠɞɭɧɚɪɨɞɧɨɟ ɫɨɬɪɭɞɧɢɱɟɫɬɜɨ ɢ ɩɨɞɞɟɪɠɤɭ 

ɡɚɤɨɧɧɨɫɬɢ ɢ ɷɮɮɟɤɬɢɜɧɨɝɨ ɪɚɡɪɟɲɟɧɢɹ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɩɨɪɨɜ.148 Ʉ. ɏɟɧɤɟɥɶɫ 

ɨɰɟɧɢɜɚɟɬ ɞɨɤɬɪɢɧɭ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ ɜ ɤɚɱɟɫɬɜɟ ɫɪɟɞɫɬɜɚ ɢɧɬɟɝɪɚɰɢɢ, 

                                                             
143 Hilton v. Guyot, US Supreme Court Judgement of 3 June 1895 [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ 
ɫɢɫɬɟɦɚ «LexisNexis». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.lexisnexis.ru/. 
144 C. Henckels Overcoming Jurisdictional Isolationism at the WTO – FTA Nexus: A Potential Approach for the WTO // 
The European Journal of International Law. – 2008. №3. – C. 583. 
145A.M. Slaughter A Global Community of Courts // Harvard International Law Journal. – 2003. – C. 85. 
146J. Paul Comity in International Law, // Harvard International Law Journal. – 1991. – C. 34. 
147 C. Henckels Overcoming Jurisdictional Isolationism at the WTO – FTA Nexus: A Potential Approach for the WTO // 
The European Journal of International Law. – 2008. №3. – C. 583. 
148 A.M. Slaughter A Global Community of Courts // Harvard International Law Journal. – 2003. – C. 191. 
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ɤɨɬɨɪɨɟ ɩɨɡɜɨɥɹɟɬ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɬɪɢɛɭɧɚɥɭ ɩɪɢɨɫɬɚɧɨɜɢɬɶ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ 

ɢɥɢ ɨɬɤɚɡɚɬɶɫɹ ɨɬ ɸɪɢɫɞɢɤɰɢɢ ɩɪɢ ɧɚɥɢɱɢɢ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ.149 

ɋɪɟɞɢ ɩɪɟɢɦɭɳɟɫɬɜ ɞɨɤɬɪɢɧɵ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ ɜ ɥɢɬɟɪɚɬɭɪɟ ɬɚɤɠɟ 

ɜɵɞɟɥɹɟɬɫɹ: ɩɨɜɵɲɟɧɢɟ ɥɟɝɢɬɢɦɧɨɫɬɢ ɢ ɤɚɱɟɫɬɜɚ ɫɭɞɟɛɧɵɯ ɪɟɲɟɧɢɣ150, 

ɨɛɟɫɩɟɱɟɧɢɟ ɫɨɛɥɸɞɟɧɢɹ ɪɟɲɟɧɢɣ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ151, ɜɨɡɦɨɠɧɨɫɬɶ 

ɫɦɹɝɱɟɧɢɹ ɩɨɫɥɟɞɫɬɜɢɣ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ.152 

Ɍɟɦ ɧɟ ɦɟɧɟɟ, ɩɪɢɦɟɧɟɧɢɟ ɞɨɤɬɪɢɧɵ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɧɟɪɟɞɤɨ ɤɪɢɬɢɤɭɟɬɫɹ. ɗɬɨ ɫɜɹɡɚɧɨ, ɩɪɟɠɞɟ ɜɫɟɝɨ ɫ ɬɟɦ, ɱɬɨ 

ɩɨ ɦɧɟɧɢɸ ɦɧɨɝɢɯ ɭɱɟɧɵɯ ɟɟ ɬɪɭɞɧɨ ɩɪɢɡɧɚɬɶ ɜ ɤɚɱɟɫɬɜɟ ɨɛɳɟɝɨ ɩɪɢɧɰɢɩɚ 

ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫɨ ɫɬɚɬɶɟɣ 38 ɋɬɚɬɭɬɚ Ɇɋ ɈɈɇ. Ɉɩɚɫɟɧɢɹ 

ɜɵɫɤɚɡɵɜɚɸɬɫɹ ɬɚɤɠɟ ɜ ɫɜɹɡɢ ɫ ɬɪɭɞɧɨɫɬɶɸ ɨɩɪɟɞɟɥɟɧɢɹ ɝɪɚɧɢɰ ɞɚɧɧɨɣ 

ɞɨɤɬɪɢɧɵ, ɨɬɫɭɬɫɬɜɢɟɦ ɱɟɬɤɢɯ ɤɪɢɬɟɪɢɟɜ, ɤɨɬɨɪɵɟ ɩɪɢɫɭɬɫɬɜɭɸɬ, ɤ ɩɪɢɦɟɪɭ ɜ 

ɞɨɤɬɪɢɧɟ lis alibi pendens ɢɥɢ forum non conveniens.153 ȼ ɫɜɹɡɢ ɫ ɷɬɢɦ ɨɬɫɭɬɫɬɜɭɟɬ 

ɸɪɢɞɢɱɟɫɤɚɹ ɨɩɪɟɞɟɥɟɧɧɨɫɬɶ ɨɬɧɨɫɢɬɟɥɶɧɨ ɬɨɝɨ, ɛɭɞɭɬ ɥɢ ɦɟɠɞɭɧɚɪɨɞɧɵɟ  

ɬɪɢɛɭɧɚɥɵ ɨɫɭɳɟɫɬɜɥɹɬɶ ɞɚɧɧɵɣ ɩɪɢɧɰɢɩ ɢ ɤɚɤɢɦ ɨɛɪɚɡɨɦ.  

ɉɨɦɢɦɨ ɷɬɨɝɨ, ɜɟɠɥɢɜɨɫɬɶ ɧɟ ɪɚɫɫɦɚɬɪɢɜɚɟɬɫɹ ɜ ɤɚɱɟɫɬɜɟ ɸɪɢɞɢɱɟɫɤɢ 

ɨɛɹɡɚɬɟɥɶɧɨɝɨ ɫɭɞɟɛɧɨɝɨ ɩɪɢɧɰɢɩɚ, ɚ ɫɤɨɪɟɟ ɜ ɤɚɱɟɫɬɜɟ «ɞɠɟɧɬɟɥɶɦɟɧɫɤɨɝɨ 

ɫɨɝɥɚɲɟɧɢɹ ɦɟɠɞɭ ɫɭɞɚɦɢ», ɱɬɨ ɜɵɡɵɜɚɟɬ ɫɨɦɧɟɧɢɹ ɜ ɷɮɮɟɤɬɢɜɧɨɫɬɢ ɞɚɧɧɨɝɨ 

ɫɩɨɫɨɛɚ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ. Ɉɞɧɚɤɨ, ɩɨ ɦɧɟɧɢɸ ɘ. 

ɒɚɧɢ, ɜɟɠɥɢɜɨɫɬɶ ɦɨɠɟɬ ɢɦɟɬɶ ɸɪɢɞɢɱɟɫɤɭɸ ɫɢɥɭ ɢɫɯɨɞɹ ɢɡ ɩɪɢɫɭɳɢɯ ɫɭɞɚɦ 

ɩɨɥɧɨɦɨɱɢɣ ɨɫɭɳɟɫɬɜɥɹɬɶ ɩɪɚɜɨɫɭɞɢɟ ɜ ɫɨɨɬɜɟɬɫɬɜɢɢ ɫ ɩɪɢɧɰɢɩɚɦɢ 

ɫɩɪɚɜɟɞɥɢɜɨɫɬɢ ɢ ɷɮɮɟɤɬɢɜɧɨɫɬɢ».154 

                                                             
149 C. Henckels Overcoming Jurisdictional Isolationism at the WTO – FTA Nexus: A Potential Approach for the WTO // 
The European Journal of International Law. – 2008. №3. – C. 584. 
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ɉɨ ɦɧɟɧɢɸ ɫɭɞɶɢ Ɋ. ɏɢɝɝɢɧɫ, ɢɫɩɨɥɶɡɨɜɚɧɢɟ ɩɨɥɧɨɦɨɱɢɣ ɞɥɹ ɩɪɢɦɟɧɟɧɢɹ 

ɜɟɠɥɢɜɨɫɬɢ ɢ ɨɬɤɚɡɚ ɨɬ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ ɞɨɥɠɧɨ ɩɪɢɦɟɧɹɬɶɫɹ ɬɨɥɶɤɨ 

«ɜ ɬɟɯ ɫɥɭɱɚɹɯ, ɤɨɝɞɚ ɷɬɨɝɨ ɬɪɟɛɭɸɬ ɧɚɢɛɨɥɟɟ ɭɛɟɞɢɬɟɥɶɧɵɟ ɫɨɨɛɪɚɠɟɧɢɹ 

ɨɬɧɨɫɢɬɟɥɶɧɨ ɫɭɞɟɛɧɨɣ ɫɩɪɚɜɟɞɥɢɜɨɫɬɢ». ɉɨ ɟɟ ɦɧɟɧɢɸ, ɨɛɟɫɩɨɤɨɟɧɧɨɫɬɶ ɩɨ 

ɩɨɜɨɞɭ ɨɫɥɚɛɥɟɧɢɹ ɷɮɮɟɤɬɢɜɧɨɫɬɢ ɫɢɫɬɟɦɵ ɭɪɟɝɭɥɢɪɨɜɚɧɢɹ ɫɩɨɪɨɜ, ɫɜɹɡɚɧɧɚɹ ɫ 

ɩɪɢɦɟɧɟɧɢɟɦ ɜɟɠɥɢɜɨɫɬɢ, ɦɨɠɟɬ ɛɵɬɶ ɭɥɭɱɲɟɧɚ ɩɭɬɟɦ ɨɩɪɟɞɟɥɟɧɢɹ 

ɢɫɤɥɸɱɢɬɟɥɶɧɵɯ ɨɛɫɬɨɹɬɟɥɶɫɬɜ, ɜ ɪɚɦɤɚɯ ɤɨɬɨɪɵɯ ɜɨɡɦɨɠɧɨ ɢɫɩɨɥɶɡɨɜɚɧɢɟ 

ɩɨɞɨɛɧɵɯ ɞɢɫɤɪɟɰɢɨɧɧɵɯ ɩɨɥɧɨɦɨɱɢɣ.155 

ȼ ɞɚɧɧɨɦ ɤɨɧɬɟɤɫɬɟ ɜɚɠɧɨ ɩɪɢɧɹɬɶ ɜɨ ɜɧɢɦɚɧɢɟ, ɱɬɨ ɜ ɫɥɭɱɚɟ, ɤɨɝɞɚ 

ɦɟɠɞɭɧɚɪɨɞɧɵɣ ɬɪɢɛɭɧɚɥ ɩɪɨɹɜɥɹɟɬ ɫɭɞɟɛɧɭɸ ɜɟɠɥɢɜɨɫɬɶ, ɨɧ ɧɟ ɫɩɨɫɨɛɟɧ 

ɩɨɥɧɨɫɬɶɸ ɨɬɤɚɡɚɬɶɫɹ ɨɬ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɫɜɨɟɣ ɸɪɢɫɞɢɤɰɢɢ ɩɪɢ ɨɬɫɭɬɫɬɜɢɢ 

ɢɧɨɝɨ ɸɪɢɞɢɱɟɫɤɨɝɨ ɨɛɹɡɚɬɟɥɶɫɬɜɚ ɧɚ ɞɚɧɧɨɟ ɞɟɣɫɬɜɢɟ. ȼ ɩɪɨɬɢɜɧɨɦ ɫɥɭɱɚɟ, 

ɨɬɤɚɡ ɨɬ ɸɪɢɫɞɢɤɰɢɢ ɜɵɯɨɞɢɬ ɡɚ ɪɚɦɤɢ ɩɨɥɧɨɦɨɱɢɣ ɫɭɞɚ. ɉɨɷɬɨɦɭ ɟɞɢɧɫɬɜɟɧɧɨɟ 

ɩɪɨɰɟɫɫɭɚɥɶɧɨɟ ɞɟɣɫɬɜɢɟ, ɤɨɬɨɪɨɟ ɞɨɫɬɭɩɧɨ ɬɪɢɛɭɧɚɥɭ – ɷɬɨ ɩɪɢɨɫɬɚɧɨɜɥɟɧɢɟ 

ɩɪɨɢɡɜɨɞɫɬɜɚ ɩɨ ɞɟɥɭ.156 

ɋɭɳɟɫɬɜɭɸɬ ɪɚɡɥɢɱɧɵɟ ɬɨɱɤɢ ɡɪɟɧɢɹ ɨ ɬɨɦ, ɩɪɢɦɟɧɹɸɬ ɥɢ ɦɟɠɞɭɧɚɪɨɞɧɵɟ 

ɫɭɞɟɛɧɵɟ ɭɱɪɟɠɞɟɧɢɹ ɞɨɤɬɪɢɧɭ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ ɧɚ ɩɪɚɤɬɢɤɟ. ȿ. 

ɉɟɬɟɪɫɦɚɧɧ, ɤ ɩɪɢɦɟɪɭ, ɫɱɢɬɚɟɬ, ɱɬɨ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɬɪɢɛɭɧɚɥɵ ɩɪɟɞɩɨɱɢɬɚɸɬ 

ɧɟ ɢɫɩɨɥɶɡɨɜɚɬɶ ɫɜɨɢ ɧɟɨɬɴɟɦɥɟɦɵɟ ɩɨɥɧɨɦɨɱɢɹ ɞɥɹ ɩɪɨɹɜɥɟɧɢɹ ɜɟɠɥɢɜɨɫɬɢ ɢ 

ɫɨɬɪɭɞɧɢɱɟɫɬɜɚ ɫ ɞɪɭɝɢɦɢ ɫɭɞɚɦɢ.157 Ɇ. ɋɥɨɬɟɪ, ɧɚɩɪɨɬɢɜ, ɨɬɦɟɱɚɟɬ ɨ ɜɨɡɪɨɫɲɟɦ 

ɫɨɬɪɭɞɧɢɱɟɫɬɜɟ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɜ ɪɚɡɪɟɲɟɧɢɢ ɫɩɨɪɨɜ ɢ ɜ ɩɪɢɡɧɚɧɢɢ 

ɞɪɭɝ ɞɪɭɝɚ ɜ ɤɚɱɟɫɬɜɟ «ɭɱɚɫɬɧɢɤɨɜ ɨɛɳɟɝɨ ɫɭɞɟɛɧɨɝɨ ɩɪɨɰɟɫɫɚ».158 

                                                             
155 Legality of the Use of Force (Serbia and Montenegro v. Belgium), Separate Opinion of Judge Higgins of 15 December 
2004, para. 12. // Ɉɮɢɰɢɚɥɶɧɵɣ ɫɚɣɬ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ. – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://www.icj-
cij.org/files/case-related/105/105-20041215-JUD-01-00-EN.pdf. 
156 Y. Shany, Regulating Jurisdictional Relations between National and International Courts // Hebrew University of 
Jerusalem. – 2007. – C. 176.   
157 E. U. Petersmann Justice as Conflict Resolution: Proliferation, Fragmentation and Decentralization of Dispute 
Settlement in International Trade // University of Pennsylvania Journal of International Law. – 2006. – C. 273. 
158 A.M. Slaughter A Global Community of Courts // Harvard International Law Journal. – 2003. – C. 193. 
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Ⱦɟɣɫɬɜɢɬɟɥɶɧɨ, ɞɨɤɬɪɢɧɚ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ ɧɟɨɞɧɨɤɪɚɬɧɨ 

ɩɪɢɦɟɧɹɥɚɫɶ ɢɥɢ, ɤɚɤ ɦɢɧɢɦɭɦ, ɭɩɨɦɢɧɚɥɚɫɶ ɜ ɪɟɲɟɧɢɹɯ ɦɟɠɞɭɧɚɪɨɞɧɵɯ 

ɭɱɪɟɠɞɟɧɢɣ.  

Ʉɚɤ ɨɬɦɟɬɢɥ Ɇɐɍɂɋ ɜ ɞɟɥɟ Southern Pacific Properties (Middle East) Ltd. v. 

Arab Republic of Egypt, ɯɨɬɹ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɧɟɬ ɩɪɚɜɨɜɨɣ ɧɨɪɦɵ, 

ɫɨɡɞɚɸɳɟɣ ɩɪɟɩɹɬɫɬɜɢɹ ɞɥɹ ɨɫɭɳɟɫɬɜɥɟɧɢɹ ɸɪɢɫɞɢɤɰɢɢ ɨɞɧɢɦ ɢɡ ɬɪɢɛɭɧɚɥɨɜ 

ɩɪɢ ɧɚɥɢɱɢɢ ɩɚɪɚɥɥɟɥɶɧɵɯ ɩɪɨɰɟɫɫɨɜ, ɜ ɢɧɬɟɪɟɫɚɯ ɩɨɞɞɟɪɠɚɧɢɹ ɦɢɪɨɜɨɝɨ 

ɩɪɚɜɨɩɨɪɹɞɤɚ, ɦɟɠɞɭɧɚɪɨɞɧɵɣ ɬɪɢɛɭɧɚɥ ɦɨɠɟɬ ɩɪɢɧɹɬɶ ɪɟɲɟɧɢɟ ɨ 

«ɩɪɢɨɫɬɚɧɨɜɥɟɧɢɢ ɪɟɚɥɢɡɚɰɢɢ ɫɜɨɟɣ ɸɪɢɫɞɢɤɰɢɢ, ɞɨɠɢɞɚɹɫɶ ɩɪɢɧɹɬɢɹ 

ɪɟɲɟɧɢɹ» ɞɪɭɝɢɦ ɫɭɞɟɛɧɵɦ ɭɱɪɟɠɞɟɧɢɟɦ, ɜ ɪɚɦɤɚɯ ɩɪɢɫɭɳɢɯ ɟɦɭ ɩɨɥɧɨɦɨɱɢɣ 

ɜ ɩɨɪɹɞɤɟ ɫɭɞɟɣɫɤɨɣ ɜɟɠɥɢɜɨɫɬɢ.159 

ȼ ɭɤɚɡɚɧɧɨɦ ɞɟɥɟ Ɇɐɍɂɋ ɩɪɢɨɫɬɚɧɨɜɢɥ ɩɪɨɢɡɜɨɞɫɬɜɨ ɧɚ ɨɫɧɨɜɚɧɢɢ 

ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ, ɩɨɫɤɨɥɶɤɭ ɩɚɪɚɥɥɟɥɶɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɭɠɟ 

ɩɪɨɜɨɞɢɥɨɫɶ ɜ ɫɭɞɟ Ɏɪɚɧɰɢɢ, ɱɬɨ ɦɨɝɥɨ ɩɪɢɜɟɫɬɢ ɤ «ɧɟɝɚɬɢɜɧɨɦɭ ɤɨɧɮɥɢɤɬɭ 

ɸɪɢɫɞɢɤɰɢɣ». Ɉɞɧɚɤɨ ɩɨɫɥɟ ɬɨɝɨ, ɤɚɤ ɤɚɫɫɚɰɢɨɧɧɚɹ ɢɧɫɬɚɧɰɢɹ ɮɪɚɧɰɭɡɫɤɨɝɨ 

ɫɭɞɚ ɨɬɤɚɡɚɥɚ ɜ ɪɚɫɫɦɨɬɪɟɧɢɢ ɫɩɨɪɚ, Ɇɐɍɂɋ ɜɨɡɨɛɧɨɜɢɥ ɩɪɨɢɡɜɨɞɫɬɜɨ ɩɨ 

ɞɟɥɭ.160 

ȼ ɞɟɥɟ Mox Plant Case (Ireland v. United Kingdom) ɉɨɫɬɨɹɧɧɚɹ ɩɚɥɚɬɚ 

ɬɪɟɬɟɣɫɤɨɝɨ ɫɭɞɚ ɪɚɫɫɦɚɬɪɢɜɚɥɚ ɫɩɨɪ ɤɚɫɚɬɟɥɶɧɨ ɧɟɩɪɟɞɫɬɚɜɥɟɧɢɹ 

ȼɟɥɢɤɨɛɪɢɬɚɧɢɟɣ ɢɧɮɨɪɦɚɰɢɢ ɨ ɪɚɞɢɨɚɤɬɢɜɧɵɯ ɨɬɯɨɞɚɯ. ɍɤɚɡɚɧɧɵɟ ɞɟɣɫɬɜɢɹ 

ɩɪɟɞɫɬɚɜɥɹɥɢ ɫɨɛɨɣ ɧɚɪɭɲɟɧɢɟ ɤɚɤ Ʉɨɧɜɟɧɰɢɢ ɈɈɇ ɩɨ ɦɨɪɫɤɨɦɭ ɩɪɚɜɭ161, ɬɚɤ ɢ 

                                                             
159 Southern Pacific Properties (Middle East) Ltd. v. Arab Republic of Egypt, ICSID Decision on Jurisdiction of 14 April 
1988. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «Jus Mundi». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://jusmundi.com/fr/document/decision/en-southern-pacific-properties-middle-east-limited-v-arab-republic-of-
egypt-decision-on-jurisdiction-thursday-14th-april-1988. 
160 Ɍɚɦ ɠɟ. 
161 Ʉɨɧɜɟɧɰɢɹ Ɉɪɝɚɧɢɡɚɰɢɢ Ɉɛɴɟɞɢɧɟɧɧɵɯ ɇɚɰɢɣ ɩɨ ɦɨɪɫɤɨɦɭ ɩɪɚɜɭ (UNCLOS) ɨɬ 10 ɞɟɤɚɛɪɹ 1982 ɝɨɞɚ. 
[ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «Ƚɚɪɚɧɬ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://base.garant.ru/2540700/. 
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Ɉɪɯɭɫɫɤɨɣ ɤɨɧɜɟɧɰɢɢ162 ɢ Ⱦɢɪɟɤɬɢɜɵ ȿɋ 90 / 313 (ɧɵɧɟ Ⱦɢɪɟɤɬɢɜɚ ȿɋ 2003/4)163. 

ɆɌɆɉ ɩɪɢɧɹɥ ɜɨɡɪɚɠɟɧɢɟ, ɜɵɞɜɢɧɭɬɨɟ ȼɟɥɢɤɨɛɪɢɬɚɧɢɟɣ ɨ ɧɚɥɢɱɢɢ ɭ ɋɭɞɚ ȿɋ 

ɢɫɤɥɸɱɢɬɟɥɶɧɨɣ ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɞɚɧɧɨɝɨ ɜɨɩɪɨɫɚ, ɜ ɫɜɹɡɢ ɫ ɱɟɦ ɨɧ 

ɩɪɢɨɫɬɚɧɨɜɢɥ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ ɜ ɩɨɥɶɡɭ ɋɭɞɚ ȿɋ, ɱɬɨɛɵ ɜɵɹɫɧɢɬɶ, ɢɦɟɟɬ ɥɢ ɨɧ 

ɨɩɪɟɞɟɥɟɧɧɭɸ ɸɪɢɫɞɢɤɰɢɸ. Ɍɪɢɛɭɧɚɥ ɫɱɟɥ ɧɟɰɟɥɟɫɨɨɛɪɚɡɧɵɦ ɩɪɨɞɨɥɠɚɬɶ 

ɫɭɞɟɛɧɨɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ, «ɭɱɢɬɵɜɚɹ ɫɨɨɛɪɚɠɟɧɢɹ ɜɡɚɢɦɧɨɝɨ ɭɜɚɠɟɧɢɹ ɢ 

ɜɟɠɥɢɜɨɫɬɢ, ɤɨɬɨɪɵɟ ɞɨɥɠɧɵ ɩɪɟɨɛɥɚɞɚɬɶ ɦɟɠɞɭ ɫɭɞɟɛɧɵɦɢ ɭɱɪɟɠɞɟɧɢɹɦɢ».164 

Ɍɚɤɢɦ ɨɛɪɚɡɨɦ, ɞɨɤɬɪɢɧɚ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ 

ɞɢɫɤɪɟɰɢɨɧɧɨɟ ɩɨɥɧɨɦɨɱɢɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɟɛɧɨɝɨ ɭɱɪɟɠɞɟɧɢɹ ɩɪɨɹɜɢɬɶ 

ɭɜɚɠɟɧɢɟ ɤ ɞɪɭɝɨɦɭ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɬɪɢɛɭɧɚɥɭ, ɪɚɫɫɦɚɬɪɢɜɚɸɳɟɦɭ ɫɩɨɪ ɢɥɢ 

ɨɛɥɚɞɚɸɳɟɦɭ ɸɪɢɫɞɢɤɰɢɟɣ ɜ ɨɬɧɨɲɟɧɢɢ ɤɨɧɤɪɟɬɧɨɝɨ ɫɩɨɪɚ. 

 ɇɟɫɦɨɬɪɹ ɧɚ ɬɨ, ɱɬɨ ɞɨɤɬɪɢɧɚ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ ɧɟ ɹɜɥɹɟɬɫɹ 

ɸɪɢɞɢɱɟɫɤɢ ɨɛɹɡɚɬɟɥɶɧɨɣ ɞɥɹ ɩɪɢɦɟɧɟɧɢɹ, ɧɟ ɨɛɥɚɞɚɟɬ ɱɟɬɤɢɦɢ ɤɪɢɬɟɪɢɹɦɢ ɢ 

ɧɚɰɟɥɟɧɚ, ɜ ɰɟɥɨɦ, ɧɚ ɦɟɠɞɭɧɚɪɨɞɧɭɸ ɢɧɬɟɝɪɚɰɢɸ, ɮɨɪɦɢɪɨɜɚɧɢɟ ɰɟɥɨɫɬɧɨɣ 

ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɢ ɧɚ ɨɛɟɫɩɟɱɟɧɢɟ ɢɫɩɨɥɧɟɧɢɣ 

ɫɭɞɟɛɧɵɯ ɪɟɲɟɧɢɣ, ɨɧɚ ɛɵɥɚ ɜɨɫɩɪɢɧɹɬɚ ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɬɪɢɛɭɧɚɥɚɦɢ, 

ɤɨɬɨɪɵɟ ɪɭɤɨɜɨɞɫɬɜɨɜɚɥɢɫɶ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɶɸ ɩɪɢ ɪɚɡɪɟɲɟɧɢɢ ɜɨɩɪɨɫɚ ɨɛ 

ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɫɜɨɟɣ ɸɪɢɫɞɢɤɰɢɢ. Ɍɚɤɠɟ ɫɬɨɢɬ ɨɬɦɟɬɢɬɶ, ɱɬɨ ɩɪɢ ɩɪɢɦɟɧɟɧɢɢ 

ɞɨɤɬɪɢɧɵ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɬɪɢɛɭɧɚɥɵ ɧɟ ɨɬɤɚɡɵɜɚɥɢɫɶ ɨɬ 

ɸɪɢɫɞɢɤɰɢɢ, ɚ ɥɢɲɶ ɩɪɢɨɫɬɚɧɚɜɥɢɜɚɥɢ ɩɪɨɢɡɜɨɞɫɬɜɨ ɩɨ ɞɟɥɭ. Ⱦɚɧɧɨɟ 

ɩɪɨɰɟɫɫɭɚɥɶɧɨɟ ɞɟɣɫɬɜɢɟ, ɧɚ ɞɚɧɧɵɣ ɦɨɦɟɧɬ, ɤɚɠɟɬɫɹ ɧɚɢɛɨɥɟɟ ɥɨɝɢɱɧɵɦ ɜ 

ɤɨɧɬɟɤɫɬɟ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɩɨɫɤɨɥɶɤɭ ɨɧɨ 

                                                             
162 Ʉɨɧɜɟɧɰɢɹ ȿɜɪɨɩɟɣɫɤɨɣ ɗɤɨɧɨɦɢɱɟɫɤɨɣ Ʉɨɦɢɫɫɢɢ ɈɈɇ «Ɉ ɞɨɫɬɭɩɟ ɤ ɢɧɮɨɪɦɚɰɢɢ, ɭɱɚɫɬɢɢ 
ɨɛɳɟɫɬɜɟɧɧɨɫɬɢ ɜ ɩɪɢɧɹɬɢɢ ɪɟɲɟɧɢɣ ɢ ɞɨɫɬɭɩɟ ɤ ɩɪɚɜɨɫɭɞɢɸ ɩɨ ɜɨɩɪɨɫɚɦ, ɤɚɫɚɸɳɢɦɫɹ ɨɤɪɭɠɚɸɳɟɣ ɫɪɟɞɵ» ɨɬ 
25 ɂɸɧɹ 1998 ɝ. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «Ƚɚɪɚɧɬ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: 
https://base.garant.ru/2570739/ 
163 Ⱦɢɪɟɤɬɢɜɚ N 2003/4/ȿɋ ȿɜɪɨɩɟɣɫɤɨɝɨ ɩɚɪɥɚɦɟɧɬɚ ɢ ɋɨɜɟɬɚ ȿɜɪɨɩɟɣɫɤɨɝɨ ɋɨɸɡɚ «Ɉ ɞɨɫɬɭɩɟ ɨɛɳɟɫɬɜɟɧɧɨɫɬɢ 
ɤ ɢɧɮɨɪɦɚɰɢɢ ɨɛ ɨɤɪɭɠɚɸɳɟɣ ɫɪɟɞɟ ɢ ɨɬɦɟɧɟ Ⱦɢɪɟɤɬɢɜɵ 90/313/ȿɗɋ ɋɨɜɟɬɚ ȿɋ» ɨɬ 28 əɧɜɚɪɹ 2003. 
[ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «Ƚɚɪɚɧɬ». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://base.garant.ru/2565754/. 
164 Mox Plant Case (Ireland v United Kingdom) PCA Order of 24 June 2003, para 7. [ɗɥɟɤɬɪɨɧɧɵɣ ɪɟɫɭɪɫ] // 
ɋɩɪɚɜɨɱɧɨ-ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ «JusMundi». – Ɋɟɠɢɦ ɞɨɫɬɭɩɚ: https://jusmundi.com/en/document/decision/en-the-
mox-plant-case-ireland-v-united-kingdom-order-monday-3rd-december-2001. 
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ɩɨɡɜɨɥɹɟɬ ɧɟ ɞɨɩɭɫɬɢɬɶ ɧɟɝɚɬɢɜɧɵɟ ɩɨɫɥɟɞɫɬɜɢɹ ɩɚɪɚɥɥɟɥɶɧɵɯ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ, 

ɚ ɬɚɤɠɟ ɧɟ ɫɨɡɞɚɟɬ ɪɢɫɤɚ ɨɬɤɚɡɚ ɜ ɩɪɚɜɨɫɭɞɢɢ.



ɁȺɄɅɘЧȿɇɂȿ 

ɉɪɨɚɧɚɥɢɡɢɪɨɜɚɜ ɩɪɚɤɬɢɤɭ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, 

ɞɨɤɬɪɢɧɚɥɶɧɵɟ ɢɫɬɨɱɧɢɤɢ, ɚ ɬɚɤɠɟ ɧɚɰɢɨɧɚɥɶɧɨɟ ɡɚɤɨɧɨɞɚɬɟɥɶɫɬɜɨ ɢ ɫɭɞɟɛɧɭɸ 

ɩɪɚɤɬɢɤɭ, ɚɜɬɨɪ ɩɪɢɲёɥ ɤ ɫɥɟɞɭɸɳɢɦ ɜɵɜɨɞɚɦ. 

ɉɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ 

ɩɪɟɞɫɬɚɜɥɹɟɬ ɫɨɛɨɣ ɫɢɬɭɚɰɢɸ, ɤɨɝɞɚ ɫɬɨɪɨɧɚ ɢɥɢ ɨɛɟ ɫɬɨɪɨɧɵ ɫɩɨɪɚ ɨɛɪɚɳɚɸɬɫɹ 

ɜ ɫɭɞɟɛɧɵɣ ɨɪɝɚɧ ɞɥɹ ɪɚɡɪɟɲɟɧɢɹ ɫɩɨɪɚ, ɤɨɬɨɪɵɣ ɭɠɟ ɪɚɫɫɦɚɬɪɢɜɚɟɬɫɹ ɞɪɭɝɢɦ 

ɬɪɢɛɭɧɚɥɨɦ.  

ɋɪɟɞɢ ɩɪɢɱɢɧ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜɵɞɟɥɹɟɬɫɹ, ɩɪɟɠɞɟ ɜɫɟɝɨ, 

ɤɨɧɮɥɢɤɬ ɸɪɢɫɞɢɤɰɢɣ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɣ, ɜɨɡɧɢɤɲɢɣ 

ɜɫɥɟɞɫɬɜɢɟ ɬɚɤɢɯ ɨɫɨɛɟɧɧɨɫɬɟɣ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɩɪɚɜɨɫɭɞɢɹ ɤɚɤ ɩɪɨɥɢɮɟɪɚɰɢɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɨɬɫɭɬɫɬɜɢɟ ɢɟɪɚɪɯɢɢ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɬɪɢɛɭɧɚɥɨɜ ɢ ɫɭɞɨɜ, ɩɚɪɚɥɥɟɥɢɡɦ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɞɨɝɨɜɨɪɨɜ, ɚ 

ɬɚɤɠɟ ɩɪɢɧɰɢɩ ɫɨɝɥɚɫɢɹ ɫɬɨɪɨɧ, ɥɟɠɚɳɢɣ ɜ ɨɫɧɨɜɟ ɪɚɡɪɟɲɟɧɢɹ ɫɩɨɪɨɜ. 

ɉɚɪɚɥɥɟɥɶɧɨɟ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ ɜ ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ 

ɧɟɫɟɬ ɡɚ ɫɨɛɨɣ ɧɟɝɚɬɢɜɧɵɟ ɩɨɫɥɟɞɫɬɜɢɹ ɤɚɤ ɞɥɹ ɫɚɦɢɯ ɫɬɨɪɨɧ ɫɩɨɪɨɜ, ɬɚɤ ɢ ɞɥɹ 

ɨɛɳɟɫɬɜɚ ɜ ɰɟɥɨɦ. ɋɪɟɞɢ ɧɚɢɛɨɥɟɟ ɫɭɳɟɫɬɜɟɧɧɵɯ ɧɟɝɚɬɢɜɧɵɯ ɷɮɮɟɤɬɨɜ 

ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɦɨɠɧɨ ɧɚɡɜɚɬɶ ɩɪɨɬɢɜɨɪɟɱɢɜɨɫɬɶ ɫɭɞɟɛɧɵɯ 

ɪɟɲɟɧɢɣ, ɞɜɨɣɧɚɹ ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ ɢ ɮɪɚɝɦɟɧɬɚɰɢɹ ɢ ɞɟɫɬɚɛɢɥɢɡɚɰɢɹ 

ɦɟɠɞɭɧɚɪɨɞɧɨɣ ɫɢɫɬɟɦɵ ɩɪɚɜɚ.  

Ⱦɥɹ ɩɪɟɨɞɨɥɟɧɢɹ ɧɟɝɚɬɢɜɧɵɯ ɩɨɫɥɟɞɫɬɜɢɣ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɫɭɞɟɛɧɵɟ ɭɱɪɟɠɞɟɧɢɹ ɨɛɥɚɞɚɸɬ 

ɧɟɨɬɴɟɦɥɟɦɨɣ ɸɪɢɫɞɢɤɰɢɟɣ, ɩɨɫɪɟɞɫɬɜɨɦ ɤɨɬɨɪɨɣ ɨɧɢ ɫɩɨɫɨɛɧɵ ɩɪɢɧɢɦɚɬɶ 

ɪɟɲɟɧɢɹ, ɧɚɩɪɚɜɥɟɧɧɵɟ ɧɚ ɭɫɬɪɚɧɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ. ȼ 

ɱɚɫɬɧɨɫɬɢ, ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɬɪɢɛɭɧɚɥɵ ɦɨɝɭɬ ɥɢɛɨ ɩɪɢɨɫɬɚɧɨɜɢɬɶ 

ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɨ, ɥɢɛɨ ɩɪɟɤɪɚɬɢɬɶ ɟɝɨ.  

ɋɬɨɢɬ ɨɬɦɟɬɢɬɶ, ɱɬɨ ɩɪɟɤɪɚɳɟɧɢɟ ɫɭɞɟɛɧɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ ɧɟ 

ɯɚɪɚɤɬɟɪɧɨ ɞɥɹ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɨ, ɩɨɫɤɨɥɶɤɭ ɦɟɠɞɭɧɚɪɨɞɧɵɟ 
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ɬɪɢɛɭɧɚɥɵ ɩɪɟɞɩɨɱɢɬɚɸɬ ɢɡɛɟɝɚɬɶ ɧɟ ɦɟɧɟɟ ɨɩɚɫɧɭɸ ɫɢɬɭɚɰɢɸ ɨɬɤɚɡɚ ɜ ɞɨɫɬɭɩɟ 

ɤ ɩɪɚɜɨɫɭɞɢɸ. ɉɨɷɬɨɦɭ ɩɪɢɨɫɬɚɧɨɜɥɟɧɢɟ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜ ɜ ɛɨɥɶɲɟɣ ɫɬɟɩɟɧɢ 

ɧɚɲɥɨ ɫɜɨɟ ɨɬɪɚɠɟɧɢɟ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɟ. 

ȼ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɨɬɫɭɬɫɬɜɭɸɬ ɫɜɨɢ ɫɨɛɫɬɜɟɧɧɵɟ ɦɟɬɨɞɵ ɪɟɲɟɧɢɹ 

ɩɪɨɛɥɟɦɵ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ, ɨɞɧɚɤɨ ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ 

ɫɭɞɟɛɧɵɦɢ ɭɱɪɟɠɞɟɧɢɹɦɢ ɩɪɢɦɟɧɹɸɬɫɹ ɬɚɤɢɟ ɧɚɰɢɨɧɚɥɶɧɵɟ ɩɪɢɧɰɢɩɵ ɤɚɤ lis 

alibi pendens, forum non conveniens, ɞɨɤɬɪɢɧɚ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ, ɚ ɬɚɤɠɟ 

ɩɪɢɧɰɢɩɵ ɧɟɞɨɩɭɫɬɢɦɨɫɬɢ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɚɜɨɦ ɢ ɩɪɨɰɟɫɫɨɦ ɢ ɩɪɢɧɰɢɩ 

ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ. 

ɉɪɢɧɰɢɩɵ lis alibi pendens ɢ forum non conveniens ɢɦɟɸɬ ɤɚɤ ɨɩɪɟɞɟɥɟɧɧɵɟ 

ɩɪɟɢɦɭɳɟɫɬɜɚ, ɬɚɤ ɢ ɧɟɞɨɫɬɚɬɤɢ ɜ ɤɨɧɬɟɤɫɬɟ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ. 

ȼ ɱɚɫɬɧɨɫɬɢ, ɫɱɢɬɚɟɬɫɹ, ɱɬɨ ɩɪɢɧɰɢɩ lis alibi pendens ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɜɨɫɩɪɢɧɹɬ ɜ 

ɤɚɱɟɫɬɜɟ ɨɛɳɟɝɨ ɩɪɢɧɰɢɩɚ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɩɨ ɪɹɞɭ ɩɪɢɱɢɧ, ɜ ɬɨɦ ɱɢɫɥɟ ɜ 

ɫɜɹɡɢ ɫɨ ɫɬɪɨɝɨɫɬɶɸ ɤɪɢɬɟɪɢɟɜ ɩɪɢɦɟɧɟɧɢɹ ɩɪɢɧɰɢɩɚ, ɫɨɛɥɸɞɟɧɢɟ ɤɨɬɨɪɵɯ ɧɟ 

ɫɜɨɣɫɬɜɟɧɧɨ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɭ. ȼ ɬɨ ɜɪɟɦɹ ɤɚɤ ɩɪɢɧɰɢɩ forum non 

conveniens, ɧɟ ɦɨɠɟɬ ɛɵɬɶ ɩɪɢɦɟɧɟɧ ɜ ɦɟɠɞɭɧɚɪɨɞɧɨɦ ɩɪɚɜɟ ɜ ɫɜɹɡɢ ɫ 

«ɬɟɪɪɢɬɨɪɢɚɥɶɧɨɫɬɶɸ» ɞɨɤɬɪɢɧɵ, ɚ ɬɚɤɠɟ ɧɟɨɛɯɨɞɢɦɨɫɬɶɸ ɲɢɪɨɤɨɣ ɞɢɫɤɪɟɰɢɢ 

ɫɭɞɟɣ. 

ȼɨɩɪɨɫ ɨ ɩɪɢɦɟɧɢɦɨɫɬɢ ɩɪɢɧɰɢɩɨɜ ɧɟɞɨɩɭɫɬɢɦɨɫɬɢ ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ 

ɩɪɚɜɨɦ ɢ ɩɪɨɰɟɫɫɨɦ, ɚ ɬɚɤɠɟ ɩɪɢɧɰɢɩɚ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ, ɞɥɹ ɩɪɟɨɞɨɥɟɧɢɹ 

ɩɪɨɛɥɟɦɵ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɹɜɥɹɟɬɫɹ ɫɩɨɪɧɵɦ. Ɉɞɧɚɤɨ 

ɦɟɠɞɭɧɚɪɨɞɧɵɟ ɫɭɞɟɛɧɵɟ ɭɱɪɟɠɞɟɧɢɹ ɦɨɝɭɬ ɢɫɩɨɥɶɡɨɜɚɬɶ ɫɜɨɢ ɧɟɨɬɴɟɦɥɟɦɵɟ 

ɩɨɥɧɨɦɨɱɢɹ ɞɥɹ ɭɱɟɬɚ ɦɨɬɢɜɨɜ ɫɬɨɪɨɧ ɩɪɢ ɜɨɡɛɭɠɞɟɧɢɢ ɩɚɪɚɥɥɟɥɶɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɢ ɨɰɟɧɤɢ ɢɯ ɞɨɛɪɨɫɨɜɟɫɬɧɨɫɬɢ ɢ ɩɨɬɟɧɰɢɚɥɶɧɨɣ ɜɨɡɦɨɠɧɨɫɬɢ 

ɡɥɨɭɩɨɬɪɟɛɥɟɧɢɹ ɩɪɨɰɟɫɫɭɚɥɶɧɵɦɢ ɩɪɚɜɚɦɢ. 

ɇɟɫɦɨɬɪɹ ɧɚ ɬɨ, ɱɬɨ ɞɨɤɬɪɢɧɚ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɢ ɧɟ ɹɜɥɹɟɬɫɹ 

ɸɪɢɞɢɱɟɫɤɢ ɨɛɹɡɚɬɟɥɶɧɨɣ ɞɥɹ ɩɪɢɦɟɧɟɧɢɹ, ɧɟ ɨɛɥɚɞɚɟɬ ɱɟɬɤɢɦɢ ɤɪɢɬɟɪɢɹɦɢ ɢ 

ɧɚɰɟɥɟɧɚ, ɜ ɰɟɥɨɦ, ɧɚ ɦɟɠɞɭɧɚɪɨɞɧɭɸ ɢɧɬɟɝɪɚɰɢɸ, ɮɨɪɦɢɪɨɜɚɧɢɟ ɰɟɥɨɫɬɧɨɣ 
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ɫɢɫɬɟɦɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɢ ɧɚ ɨɛɟɫɩɟɱɟɧɢɟ ɢɫɩɨɥɧɟɧɢɣ 

ɫɭɞɟɛɧɵɯ ɪɟɲɟɧɢɣ, ɨɧɚ ɛɵɥɚ ɜɨɫɩɪɢɧɹɬɚ ɦɟɠɞɭɧɚɪɨɞɧɵɦɢ ɬɪɢɛɭɧɚɥɚɦɢ, 

ɤɨɬɨɪɵɟ ɪɭɤɨɜɨɞɫɬɜɨɜɚɥɢɫɶ ɫɭɞɟɛɧɨɣ ɜɟɠɥɢɜɨɫɬɶɸ ɩɪɢ ɪɚɡɪɟɲɟɧɢɢ ɜɨɩɪɨɫɚ ɨɛ 

ɨɫɭɳɟɫɬɜɥɟɧɢɢ ɫɜɨɟɣ ɸɪɢɫɞɢɤɰɢɢ.  

ɉɪɟɞɫɬɚɜɥɹɟɬɫɹ, ɱɬɨ ɦɟɠɞɭɧɚɪɨɞɧɨɦɭ ɩɪɚɜɭ ɧɟɨɛɯɨɞɢɦɨ ɜɵɪɚɛɨɬɚɬɶ ɫɜɨɢ 

ɫɨɛɫɬɜɟɧɧɵɟ ɩɪɢɧɰɢɩɵ ɩɪɟɨɞɨɥɟɧɢɹ ɩɚɪɚɥɥɟɥɶɧɨɝɨ ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ ɜ 

ɦɟɠɞɭɧɚɪɨɞɧɵɯ ɫɭɞɟɛɧɵɯ ɭɱɪɟɠɞɟɧɢɹɯ, ɤɨɬɨɪɵɟ ɛɭɞɭɬ ɫɨɞɟɪɠɚɬɶ ɞɨɫɬɨɢɧɫɬɜɚ 

ɭɠɟ ɫɭɳɟɫɬɜɭɸɳɢɯ ɜ ɧɚɰɢɨɧɚɥɶɧɨɦ ɩɪɚɜɟ ɩɪɢɧɰɢɩɨɜ, ɧɨ ɩɪɢ ɷɬɨɦ ɛɭɞɭɬ 

ɝɚɪɦɨɧɢɱɧɨ ɜɩɢɫɵɜɚɬɶɫɹ ɜ ɫɢɫɬɟɦɭ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ ɢ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ 

ɫɭɞɨɩɪɨɢɡɜɨɞɫɬɜɚ. 
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ɨɫɭɳɟɫɬɜɥɟɧɢɟɦ ɬɪɟɬɟɣɫɤɨɝɨ ɪɚɡɛɢɪɚɬɟɥɶɫɬɜɚ 

// ɇɨɜɵɟ ɝɨɪɢɡɨɧɬɵ ɦɟɠɞɭɧɚɪɨɞɧɨɝɨ ɚɪɛɢɬɪɚɠɚ / Ɇ: ɂɧɮɨɬɪɨɩɢɤ Ɇɟɞɢɚ. –  

2013. – № 1 – ɋ. 260-268.  
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