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Abstract. The article is devoted to existing problems and prospective tasks of preventing
corruption risks and fraudulent threats that domestic public organizations conducting
foreign economic activity in the countries of their presence may encounter. The
globalization of anti-corruption standards of business conduct rules imposed on business
structures around the world is due to the cross-border nature of the laws of several states
of the Anglo-Saxon legal system, as well as the OECD Convention on Combating Bribery
of Foreign Public Officials in International Business Transactions. These circumstances
require the actualization of the tasks of the anti-corruption policy of every public
company, regardless of the country of its affiliation, legal form and type of ownership.
Most business organizations in the world are developing their own tactical preventive
measures against corruption abroad. The content of these measures is different. In the
absence of a unity of approaches to organizational, methodological, regulatory support, as
well as legal regulation and application of such measures, the article presents the results
of monitoring national and multinational companies’ practices aimed at prevention of
corruption risks that may arise in interaction with foreign contractors. The monitoring
results are proposed to be considered in the methodological positions of the prospective
development of a unified strategy for the prevention of corruption risks for domestic
companies operating abroad.
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Introduction

Foreign economic activity (either import/
export of goods, works, or services), which is
represented by the participants of business rela-
tions, shall be conducted in compliance with the
national legislation. In case of entrepreneurial
legal relations, it is not difficult to meet these
requirements due to the analogy with foreign
regulations of the civil law. Eventually, busi-
ness relations are created in accordance with
the terms and conditions of a contract made
between the parties and mutual compliance
with the requirements of the countries they
represent. However, in case of specific national
approaches to the legal regulation of business
transactions at the state level, the issues of their
protection against corruption require special
attention.

The issues of legal liability of companies
for bribing officials, including foreign ones, are
of primary importance. In different states they
are solved differently. In the Russian Federa-
tion, the liability for such bribery is provided
in the administrative legislation by the Article
19.29 of the Code of Administrative Offenc-
es of the Russian Federation — “An Improp-
er Inducement on Behalf of a Legal Entity”.
Disposition of the aforementioned regulation
includes the fact of giving, offering, or prom-
ising money, securities, or property, as well as
providing property-related services, granting
property rights for or on behalf of a legal entity
to an official of a commercial/another organi-
zation for an action (or an omission to act) for
the benefit of this legal entity.

Legal liability for corruption, with legal
entities involved in it, is widely imposed in
some continental law countries (France, Italy,
Germany, the Netherlands). In the countries of
the Anglo-Saxon legal system (the USA, Great
Britain, Canada, Australia), as well as in the
states implementing their regulations (Brazil,
South Korea) apart from criminal liability of
legal entities, there is also their civil liability
providing for reinstitution imposed in order to
restore a loss incurred as a result of a business
transaction involving corruption.

In Southeast Asian states (Japan, South
Korea, Singapore, a part of the P.R. China)
mainly ethical dilemmas of companies, stan-

dards of their employees’ due care (for example,
referring to receiving gifts, providing services
(paying for entertainments, holiday)), com-
plying with the principles of cooperation with
representatives of other organizations serve the
purpose of corruption prevention within legal
entities.

Analysis of the anti-corruption foreign
legislation is relevant for the Russian compa-
nies, which plan to or operate under anoth-
er jurisdiction, especially in countries with a
mixed legal system. Russian organizations (le-
gal entities) and their employees (individuals)
can be subject to the regulations and sanctions,
provided by the legislation of the states where
they operate or their contractor is registered.
It is necessary for many companies to comply
with foreign anti-corruption regulations, both
legislative and corporate ones.

Theoretical framework

Companies operating under foreign juris-
dictions need to comply with anti-corruption
standards and rules due to the validity of in-
ternational legal documents all over the world
and the policy, which supports them. It covers
all individuals and legal entities, regardless of
their legal form, administrative and territorial
affiliation, tax regime, sphere of activity, bene-
ficiaries, members, etc.

Such trends are set by the Convention
on Combating Bribery of Foreign Public Of-
ficials in International Business Transactions
(hereinafter — the OECD Convention). There
are 43 OECD Convention member states that
actively participate in the world economy and
trade. Under the OECD Convention, criminal
prosecution of the subject of bribery is of ex-
traterritorial nature, regardless of the location
or jurisdiction affiliation. In 2012, the Russian
Federation ratified the OECD Convention ac-
cepting its principles and undertaking obliga-
tions to unexceptionally comply with all its
provisions. Its basic regulations provide the
following:

1) punishability of a promise and an offer
of any illegal rewards, benefits, services, rights
on behalf of a company to foreign officials in
order to get or retain its commercial advantage,
referring to its business operation;

_7-



Victor V.Astanin. Anti-Corruption Protection of Russian Companies in Foreign Jurisdictions

2) punishability of tax refunds from cor-
rupt payments (when a company applies to fis-
cal authorities in order to refund money spent
on bribing after making a corrupt transaction);

3) expanded interpretation of a bribe with
nonmonetary benefits (holiday, entertainments,
medical treatment), which is at the law enforc-
er’s discretion.

The global reach of exclusive force of
some foreign anti-corruption laws that provide
for prosecution for acts of corruption, involv-
ing (even passively) foreign organizations and
their employees, should not go unmentioned.
It refers to the Foreign Corrupt Practices Act,
1977 — FCPA and the UK Bribery Act 2010. At
present foreign companies have to comply with
the provisions of the latter, even if they are not
physically present or do not operate in Great
Britain.

Particularly, the UK Bribery Act 2010
provides for criminal liability of any orga-
nizations, doing business, for not taking any
measures to prevent giving or receiving a
bribe by associated legal entities. It does not
provide for the definition of “An associated
entity”, and this term is interpreted pursuant
to case law. Thus, it is realistic to hold an or-
ganization, which has not prevented a bribery
committed by its contractor (dealer, partner,
agent, distributor, supplier, customer) within
the scope of its own relations with third-par-
ty companies, if they are British, do business
with British companies, or even if they use
pounds — the official currency of Great Brit-
ain — in their financial arrangements, liable. It
should be emphasized here that the UK Brib-
ery Act 2010 does not stipulate a mechanism
of establishing the guilt of the organization for
acts of corruption committed by its contractor.
However, it provides that if a company has ad-
equate procedures for corruption prevention,
this fact serves as the grounds for exclusion of
liability should its associated company (rep-
resentative) commit bribery. The definition of
“Adequate procedures”, which would enable to
exclude charges with connivance in corruption
or to prove company'’s zero tolerance to brib-
ery, is not provided. Pursuant to the general
rule, this must be ensured by harmonization
of the company’s anti-corruption policy with

anti-corruption corporate and statutory regu-
lations enacted in the countries of its presence.

Statement of the problem

In order to comprehend the content of the
measures excluding liability for involvement in
corruption, it is necessary to refer to anti-cor-
ruption compliance practices of foreign and
multinational companies that enable impunity
under the UK Bribery Act 2010. This is the area
where the corporate regulations established to
combat corruption and fraud and to ensure a
due care policy in business are valid. They are
of special significance.

Feasibility of criminal prosecution of a
company stimulates development of early pre-
ventive measures due to the fact that reputa-
tion costs may arise after the anti-corruption
investigation has been initiated, regardless
of its results. Given that indirect corruption
risks are highly probable, it is necessary to
propose such measures that enable to exclude
charges with organization’s omission to act
in order to prevent the corrupt activity of its
contractors.

There are a few practical examples of
such measures in domestic business practice.
They can be exemplified only by representative
offices of the foreign companies operating in
Russia or by joint ventures. Thus, it is useful
to describe the experience of foreign compa-
nies conducting their foreign economic activ-
ity worldwide and implementing preventing
measures of their exposure to extraterritorial
anti-corruption regulations. This experience
is diverse. Taking into account different legal
mentality and specific corporate principles of
companies, we highlight only common princi-
ples.

Discussion

Basic criteria enabling to identify threats
to company’s assets, which can be posed by
contractors, are achieved through the inspec-
tion of:

— tax incidents in different jurisdictions;

— compliance with loan and payment pol-

icy;

— unfair business practices;

— receivables management;
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— violations of anti-money laundering
and terrorist financing legislation;

— affiliation with organizations that are
legally sanctioned for committed viola-
tions;

— practice of intellectual property man-
agement referring to compliance with
license agreements and patents;

— completeness of the content of corpo-
rate norms regulating resolution of an-
ti-corruption ethical dilemmas (receiv-
ing, giving, and exchanging business
gifts; rules of remuneration, hospitality
expenditures, commissions, charity,
and sponsorship).

Special anti-corruption set of criteria may
include indicators of proposals that can arise
during the joint activity:

— on using transit accounts in transac-

tions;

— on particular agents and contractors
ensuring (assisting) implementation of
joint business processes (financial in-
stitutions, insurance organizations, as
well as consulting and auditing compa-
nies);

— on transferring wire payments (or their
parts) into cash payments.

One of the anti-corruption components
of a Due Diligence checklist, including proce-
dures for getting a true and fair view of Due
Diligence of a company, can be the analysis
and assessment of principals and rules of con-
tractual and legal activities, as well as record
keeping and reporting. Positive indicators will
be the following terms and conditions about:

— disclosure of data about beneficiaries,
contractors, dealers, distributors, sup-
pliers in contracts;

— long-term contracts with a price for-
mula;

— information about incidents of a com-
pany in foreign jurisdictions that are of
legal and economic importance;

— occasional joint audit of contract per-
formance;

— copyright protection and civil circula-
tion of intellectual property items;

— anti-corruption clause providing for
termination of a contract should the

facts of corruption in a company be es-
tablished.

When giving examples of provisions of
contract that combat loss of assets, standard
form contracts, serving this purpose, shall be
mentioned. They not only ensure predomi-
nance of rights and interests of the party that
offers a draft of a contract first. Availability
of standard form contracts in legal activities
of a company not only reflects the image of its
transparency and responsibility, but it also has
a practical result. The party that is offered to
make such contract is automatically involved in
its contractor’s policy and creates its positive
dependence, replicating corporate regulations
of impeccable business with a snowball effect.

Quite often anti-corruption policy of
companies conducting their economic activ-
ity in foreign jurisdiction provides direct ref-
erences to the requirements of the legislation
and law-enforcement resources of the country
of their presence. Thus, they show respect to
them and willingness to imperatively comply
with them.

There is also another approach, which is
expressed by preparation of “The Handout on
Minimizing Company’s Corruption Risks Out-
side the Russian Federation”. The Handout in-
cludes the review of anti-corruption measures
in foreign countries where a company operates.
This Handout is universal. In terms of a legal
aspect, it reflects the principles of anti-corrup-
tion policy of a company; in terms of a proce-
dural and institutional aspect, it standardizes
its anti-corruption regulations and aligns them
in compliance with statutory requirements of
the countries of the business presence; in terms
of the methodology, it is a specialized illustrat-
ed operational handbook for anti-corruption
enlightenment; strategically, it provides the
early prevention of corruption risks and liabili-
ty for it. The Handout may include detailed in-
structions on the actions of a company and its
employees in case of extortion, provocation of
bribery, inducing to illegal fraudulent actions,
or occurrence of other corruption risks.

The approach of assimilation and sharing
effective anti-corruption measures, as well as
development of their industry standards will
be prospective for the companies conducting
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their foreign economic activity or implement-
ing joint investment and production projects.
It is needless to say that this approach shall
be implemented, when reasonably complying
with the legal foundations and principles of
the national legislation. Modern trends of se-
curity policy of multinational companies that
focus on producing goods, carrying out works,
or providing services are being implemented in
this direction. This policy is formed not only
by development, but also by promotion of the
industry anti-corruption standards and proce-
dures among partners and contractors. Phar-
maceutical, extractive, energy, and mechanical
engineering industries show the signs of these
trends. It is essential for many companies not
only to declare and promote anti-corruption
regulations within their consortium, but also to
develop and introduce the methods of:

— identification of corruption risks typical
for the industry;

— industry specification of internal con-
trol and audit;

— specific features of settlement of the
conflict of interests;

— development and introduction of meth-
ods of specialized examinations.

Harmonization of the anti-corruption poli-

cy of Russian companies operating abroad with
corruption prevention principles common for
the business world can be provided by means of
compliance with the Russian National Standard
“Guidance on Social Responsibility” (GOST R
ISO 26000:2012). It is identical with the inter-
national standard (ISO 26000:2010 “Guidance
on Social Responsibility”). According to the
Standard in order to combat corruption, a com-
pany must:

— identify corruption risks, introduce and
implement practices combating corrup-
tion;

— carry out work aimed at eradication of
corruption among company’s employ-
ees;

— increase awareness of corruption pre-
vention among company’s employees,
representatives, contractors, and sup-
pliers;

— pay company’s employees and repre-
sentatives only for legal services.

The aforementioned positions of corporate
social responsibility of a company shall be con-
nected with the regulations of its anti-corrup-
tion policy and shall be stipulated in the code
of ethics for employees and other regulatory
acts of an organization. The positions can be
implemented differently in practice. Compa-
nies conducting their foreign activity should be
recommended either to initiate, or to actively
participate in:

— development of codes of fair industry
trade practice excluding use of illegal
ways of providing benefits (profit, ad-
vantages) in order to ensure competi-
tion;

— adopting mutual declarations on ex-
changing business gifts and managing
the conflict of interests;

— establishing industry “Speak Up” services;

— joint projects for training employees of
partner companies how to comply with
anti-corruption standards in order to
achieve their unification;

— creation of industry indicators of cor-
ruption perception, which results are
used in order to provide investment
guarantees, contract obligations;

— determination of typical industry alarm
indicators of predicate corruption de-
licts (mixing personal and corporate
funds; frequent change of beneficiaries,
keen interest to terms of cancellation of
a contract, unreasonable advancement
of expenses).

Conclusion

Activities and development work of a com-
pany aimed at providing anti-corruption mea-
sures to protect its assets can be implemented
in different jurisdictions or within international
unions (the Eurasian Economic Union, BRICS,
etc.). Their implementation will not only prove
openness (transparency) of organizations, but
it will also let minimize their reputation costs
in cases of detection of corruption and criminal
prosecution for it.

The practice of application of foreign an-
ti-corruption legislation includes examples of
exclusion of legal liability of a company taking
all possible measures to prevent acts of corrup-
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tion, even if its employees’ guilt in committing
them is proven in court. In particular, there are
such regulations in the Commercial Code of the
French Republic (Art. L464-2); in the Sentenc-
ing Guidelines of the United States Sentencing
Commission.

In the meantime, more often it is compre-
hensive implementation of the aforementioned
preventive measures that combats occurrence
of risks of liability or damage, as well as risks
to company’s reputation.
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banx Poccuu
Poccutickas ®edepayus, Mocksa

AnHotaumsa. CrarTbid INOCBALIEHA CYILECTBYIOLIMM @poOieMaM U INepPCHEeKTHBHBIM
3aJa4yaM MpeayNpeKIeHNUs KOPPYILUOHHBIX PHUCKOB M MOLIEHHUYECKUX YIpo3, ¢
KOTOPBIMHA MOTYT CTOJIKHYTHCSI OTEUECTBCHHBIC ITyONWYHBIC OPTaHH3AILUH, BEIYIIHE
BHEIITHEOKOHOMHIUYECKYIO NIESITEIBHOCTh B CTPaHAX CBOETO MPHUCYTCTBHS. [mobamu3armms
AHTUKOPPYILHMOHHBIX CTaHIApPTOB MPAaBUJ JIEJIOBOTO IOBEIEHHS, NPEAbABISIEMbIX
OWM3HEC-CTPYKTypaM BO BCEM MHpE, OOYCIOBJIEHA TpPAaHCTPAaHHYHBIM XapaKTepOM
JIeHCTBUS 3aKOHOB psiJia TOCYIAapCTB AHIVIOCAKCOHCKOM MpPaBOBOM CHUCTEMBI, a TaKXkKe
Kouermmn ODCP mo 6opebe ¢ MOOKYIIOM HHOCTPAHHBIX ODKHOCTHBIX JIHI] TIPH
OCYLIECTBJICHUHM BHEIIHEIKOHOMHUYECKON JesTeqbHOCTUH. JlaHHble 0OCTOSTENbCTBA
TpeOYIOT aKTyalu3alliy 3a]a4 AaHTHKOPPYMIIHOHHON IOMUTHKA KaKIOH MyOIHIHOM
KOMIIaHUM, BHE 3aBUCHUMOCTH OT CTpPaHbl €€ MPUHAJIEKHOCTH, OpPraHU3alMOHHO-
MIPaBOBOH (POPMBI M BUIAa COOCTBEHHOCTH. BOJIBIIMHCTBO OM3HEC-OpPraHU3alUi B MUpPE
pa3pabaThIBalOT COOCTBEHHBIC TAKTHUYCCKHE IPEBEHTHBHBIC MEPHI MPOTUB KOPPYIIIUH
3a pybexom. ComepkaHue STHX Mep pa3INYHO. B yCIOBHSAX OTCYTCTBHS CIHHCTBA
MOAXOMOB K OpPraHM3aI[HOHHOMY, METOANYECKOMY, HOPMAaTHBHOMY OOCCIICUCHHIO, a
TaK)Xe MPABOBOMY PETYIMPOBAHUIO U MPUMEHEHHUIO TAKUX MEpP B CTaTbe MPEICTABICHBI
pe3ynbTaTbl MOHUTOPUHTIA TPAKTUK HALIMOHAJIBHBIX U TPAHCHALIMOHAIBHBIX KOMIAHUHI MO
MPOQHIAKTHKE KOPPYIIIHOHHBIX PHCKOB, CIIOCOOHBIX BO3HUKHYTh IIPH B3aUMOJICHCTBUY C
HMHOCTpPaHHBIMH KOHTpareHTamu. [lomyyeHHble pe3ynbTaTbl MOHUTOPUHTA IIpeularaeTcs
paccMaTpuBaTh B METOJOJIOTMUYECKUX MO3ULUSAX MEPCIEKTUBHONW pa3pabOTKU €AMHOM
CTpaTeruu MNPEBEHLMHU KOPPYNLUOHHBIX PUCKOB Ui OTEUECTBEHHBIX KOMIAHMMH,
BEAYIIHUX CBOIO JAEATEIBHOCTD 3a PyOEkKOM.

KuroueBble ci1oBa: xoppymius, npodUiIakTHKa, BHEITHEIKOHOMHYECKas [IeITeIbHOCTD,
Due Diligence, koMIaHu¥, BHYTPEHHHI KOHTPOJIb W ayJIHT, aHITIOCAKCOHCKOE IMPaBo,
Ou3HEC, STHYECKUE AUIEMMBIL.
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